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PRESIDENT'S MESSAGE
The Injustice Of Mandatory
Arbitration Clauses

by Cathleen M. Bolek

eptember 25, 2017, marked the 228th

anniversary of Congresss passage of

the Seventh Amendment, which states:
“In Suits at common law, where the value in
controversy shall exceed twenty dollars, the right
of trial by jury shall be preserved, and no fact
tried by a jury, shall be otherwise reexamined in
any Court of the United States, than according
to the rules of the common law.” 228 years have
passed and we are still fighting for our clients’
right to trial by jury.

Mandatory arbitration clauses are showing up
everywhere, creating roadblocks to justice for
employees, patients and consumers of nearly
every type of goods and services. They are being
written into contracts for employment, housing,
student loans, home building, medical services,
credit, and cellular service, to cite the most
common. A 2015 New York Times investigation
found what we, as trial lawyers, have experienced
first hand. From 2005 through 2015, “thousands
of businesses across the country — from big
corporations to storefront shops — have used
arbitration to create an alternate system of
justice... The change has been swift and virtually
unnoticed, even though it has meant that tens of
millions of Americans have lost a fundamental
right: their day in court.” Silver-Greenberg, J.,
Corkery, M., In Arbitration, a Privatization of the
Justice System,” N.Y. Times, Now. 1, 2015, http://

WWW.Nytimes.com.,

These

confidentiality, not only of any settlement

clauses them strict

bring with
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reached between the parties, but of the entire
process as well as all facts uncovered by the
plaintiff. Under their shroud, abuse is covered
in darkness never to see the light of day. One
need look no further than the recent sexual
harassment allegations at Fox News to see the
dangers these clauses present to our clients and
society as a whole. In June, Gretchen Carlson
bravely did what few women were in the position
to do—stand up to Roger Ailes. She filed a lawsuit
alleging Ailes fired her after she rejected his
sexual advances. Within weeks, Ailes accused
her of breaching her contract by filing a public
lawsuit. According to Ailes’ lawyer, “Gretchen
Catlson had an arbitration clause in her contract,
stating that any employment dispute regarding
her employment at Fox News must be done via
confidential arbitration.” Koblin, J., Roger Ailes,
Arguing Gretchen Carlson Breached Contract,
Presses for Arbitration., N.Y.Times, July 8, 2016,
http://www.nytimes.com. Ms. Carlson’s lawyers
correctly noted that Ailes was trying to force the
case into “a secret proceeding, and away from the

public spotlight of a trial.” Id.

Secret proceedings benefit abusers like Ailes. In
fact, once Ms. Carlson’s public lawsuit was filed,
at least six other female on-air professionals
came forward with their own stories of sexual
harassment at Fox News. Had Ms. Carlson taken
her case directly to confidential arbitration, as
her contract allegedly required, how much longer
would the abuse of these women have continued
at that workplace?



Mandatory arbitration clauses also
deprive our clients of the right to have
a jury hear and decide their claims, and
studies have repeatedly shown that juries
are more impartial than arbitrators. For
example, the New York Times found in
their 2015 investigation, in arbitration,
“rules tend to favor businesses, and
judges and juries have been replaced by
arbitrators who commonly consider the
companies their clients.” In Arbitration, a
Privatization of the Justice System,” supra.

As plaintiffs’ lawyers, we are often the
great equalizer in the fight for justice.
Our clients are rarely on equal footing
with the corporation who injured them
until we take up their cause. The adverse
party is usually well funded and well
insured. They dont just have access to
counsel, they have big law on retainer, It
is the combination of our commitment
to justice, litigation skill, and economic
resources, and the right to have a civil
jury decide their claims, that puts the
scales in balance. Arbitration clauses are
the anti-equalizer.

The loss of the right to a jury trial
is no small thing. Our forefathers
revolted against the King not only
because he “plundered our seas,
ravaged our Coasts, burnt our towns,
and destroyed the lives of our people,”
but also because he “depriv(ed] us in
many cases, of the benefits of Trial by
Jury..” THE DECLARATION OF
INDEPENDENCE (U.S. 1776). The
historic import of the right to a jury
trial cannot be overstated. As Justice

Douglas wrote:

It would be well for us to recall
the First Inaugural Address, in
March 1801, of President Thomas
Jefferson, when he said, in part,
that “leJqual and exact justice to
all men..; freedom of religion;
freedom of the press; ... and trial
by juries impartially selected--
these principles form the bright
constellation which has gone before
us, and guided our steps through an
age of revolution and reformation.
The wisdom of our sages and the

blood of our heroes have been
devoted to their attainment. They
should be the creed of our political
faith...; and should we wander from
them in moments of error or alarm,
let us hasten to retrace our steps
and to regain the road which alone
leads to peace, liberty, and safety....

Will we be part of dimming that
“bright constellation” Will we, on
our watch, permit the sacred right
of trial by jury to be tarnished and
weakened? T would hope not and,
certainly, I could never be part of
any such movement....

Brady v. Safety-Kleen Corp., 61 Ohio
St:3d 624, 636-637 (1991) (Douglas, .,
dissenting).

It has never been more important to fight
back against these draconian measures.
Write letters to your legislators. Educate
your clients. Comment online. Don' let
the bright constellation of trial by jury
dim on our watch. W

Editor’s Note

As we finalize this issue of the CATA News, we invite you to start thinking of articles to submit
for the Spring 2018 issue. If you don't have time to write one yourself, but have a topic in mind,
please let us know and we'll see if we can find a volunteer. We would also like to see more of
our members represented in the Beyond the Practice section. So please send us your “good
deeds” and “community activities” for inclusion in the next issue. Finally, please submit your
Verdicts & Settlements to us year-round and we will stockpile them for future issues.

From everyone at the CATA News, we hope you enjoy this issue!

Kathleen J. St. John, Editor
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The Case Against Double-Teaming:
Why Mostly-Aligned Medical Defendants
Shouldn't Get Separate Peremptory Challenges

By Brenda M. Johnson

t's a familiar scenario. You have a medical

malpractice case going to trial. There were

multiple care providers involved in providing
the treatment at issue, and because of Wuerth and
Comer issues you've had to sue each doctor, along
with their professional corporations, as well as
the hospital where the care was provided.

The physicians and  their  professional
corporations are each represented by separate
law firms, while the hospital and nurses are
represented by another firm. Each defense firm
has filed separate answers on behalf of their
respective clients, and while each denies liability
and has raised the fault of others as an affirmative
defense, no defendant has filed a cross-claim
against the other. After deposing the defendants
and their experts, it’s become clear that none of
the doctors or their experts intends to criticize
the conduct of any other defendant, and it’s also
clear that all of the defendants will be taking the
same position with respect to causation.

Their interests, in short, are not really adverse.
Yet, when it comes time to choose a jury, each
separately represented group of defendants
insists it is entitled to its own set of peremptory
challenges. They point out they have separate
attorneys, filed separate answers, and have
retained separate sets of experts. You respond
by pointing out that they have not criticized
each other or made any cross-claims against one
another, and they respond by claiming that it is
technically possible that one or more will be held
liable while others are not, and they argue that
their defenses are not the same because they are
from different specialties.

In scenarios such as this, Ohio courts have tended
to agree with the defense position. In Brown .
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Martin,* for instance, the Fifth District found no
abuse of discretion in a case where the trial court
allowed two separate physician groups to exercise
separate peremptory challenges where the groups
were from different specialties, and had separate
representation” In Bernal v. Lindholm, the
Sixth District found the fact that one separately-
represented defendant might possibly be found
negligent to the exclusion of others was enough
to justify allowing each to exercise separate
peremptories.*

This approach, however, isn't consistent with the
law or the purpose behind peremptory challenges,
and it puts plaintiffs at a distinct disadvantage in
medical malpractice cases.

The purpose behind peremptory challenges “is to
enable a party to reject certain jurors based upon
a subjective perception that they may be adverse
or unsympathetic to his position even though
no basis for a challenge for cause exists.” Used
properly, peremptory challenges are a means by
which the parties may, by excluding those jurors
whom they believe will be “most partial toward
the other side,” eliminate “extremes of partiality
on both sides,” thereby ‘assuring the selection of a
qualified and unbiased jury.”

That said, “[t]he side with the greater number
of peremptory challenges clearly has a tactical
advantage created by its ability to eliminate
potentially unfavorable jurors without cause.”
Thus, if a group of essentially aligned defendants
is given more peremptory challenges than the
plaintiff, peremptory challenges lead to an unfair
playing field. And in medical malpractice cases,
plaintiffs already find themselves behind the

eight-ball when it comes to jury preconceptions.



Jurors already favor medical
defendants over plaintiffs,

Contrary to conventional wisdom,

plaintiffs dont get a “sympathy”
advantage with the jury in medical
malpractice trials. Instead, as the authors
of a recent article directed to the medical
malpractice defense bar acknowledged,
“jurors are not particularly sympathetic
to the trial plaintiff,” and are not swayed

by compassion for the injured.®

What the research shows is that jurors
actually have a bias against plaintiffs,
especially in medical malpractice cases.’
They are suspicious and judgmental of
plaintiffs, tend to believe they are money
hungry, and even wonder whether their
attorneys have encouraged them to lie or
exaggerate their injuries,'

Medical professionals, on the other
hand, have a much better chance with
the average juror, even when the facts
are against them."" In studies where
researchers compared jury verdicts
with an independent medical expert’s
evaluation of the case, it turned out
that the jury found for the defendants
in as many as 50 percent of cases
where an independent expert found
strong evidence that medical error was
at fault.”” These studies comparing
jury verdicts with independent expert
reviews are “startlingly consistent,” and
they “consistently find that juries are
deferential to physicians.”"

Many factors play a role in this. Doctors
have a favored status in the community,
and jurors tend to believe what they
say* The complexity of medical cases,
combined with the burden of proof, also
favor medical defendants, since “[jJuries
may be reluctant to hold a defendant
liable when jurors are uncertain or
confused about the evidence.”” Years of
media coverage of the so-called “medical
combined with

malpractice crisis,”

social norms that favor individualism,

self-reliance, and stoicism in the face of
misfortune also combine to create an
environment in which jurors are inclined
to side with doctors.!¢

Allocating peremptory
challenges to multiple
defendants that have no

real conflict with one another
jeopardizes a plaintiff's right
to a fair trial.

What this means in medical malpractice
cases is that on the issues where
peremptory challenges matter — namely,
whether or not particular jurors may be
sympathetic to one side or the other—

defendants shared

advantage simply due to their status

have a distinct

as medical defendants. This advantage,
in turn, is amplified when there are
multiple defendants involved.

When it comes to juror sympathy,
medical defendants share the same goal
with respect to eliminating those jurors
whose sympathies favor plaintiffs. They
are also aligned with one another as to
juror sympathy in favor of the medical
profession, regardless of their specialties.

So does Ohio law regarding peremptory
challenges really require that these
defendants  be  afforded

peremptory challenges based solely

separate

on technical notions of adversity, like
having separate attorneys, or because
one might be found liable while another
might not? The answer is no. Instead,
it is clear from case law in Ohio and
elsewhere that a trial court should
look to the specific facts and posture
of the case when determining whether
parties are sufficiently “antagonistic”
to one another to warrant separate
peremptories, and not simply to the
pleadings or the existence of separate
representation.

In the majority of jurisdictions, the
test for whether separate peremptories
are warranted is whether the interests

of the parties are “essentially different
or antagonistic,” Separate answers and
separate representation, however, have
never been sufficient in themselves
to establish the level of “antagonistic”
interest sufficient to warrant separate
peremptories.

In Price v. Charleston Area Med. Ctr.,"
for instance, the West Virginia Supreme
Court held that separate answers and
separate representation are not enough;
instead, a trial court should look to
the posture of the case at the time its
ruling is made.”® Likewise, in Patterson
Dental Co. v. Dunn,” an opinion that
has been followed in a number of other
jurisdictions, the Texas Supreme Court
held that the antagonism necessary to
warrant separate peremptories cannot
be purely legal, but “must exist on an
issue of fact that will be submitted to
the jury.””® In addition, such antagonism
must exist between litigants on the
same side, and cannot be based solely
on the fact that the plaintiff has made
different claims against the defendants,
or because there are purely legal cross-
claims alleged between the defendants.!

Courts applying these standards do so
because they recognize that significant
unfairness can arise if courts find
“antagonism” based simply on the fact
that their defenses may not necessarily
rest on the same facts or theories. The
Utah Supreme Court has noted that
allocating separate peremptories to
defendants based simply on the fact that
their defenses may rely on different facts
or theories “would entitle co-defendants
to extra peremptory challenges in
a  majority of multiple-defendant
cases, thereby imposing a significant
disadvantage on plaintiffs.””

The Wyoming Supreme Court has
also observed that co-defendants are
afforded separate peremptories on the
presumption that “certain of the extra
challenges will be used to select a jury
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for the case against the other defendant,
rather than against the plaintiff."”
“good-faith

controversy exists” between defendants,

However, when no

“the single-party plaintiff is placed in a

distinct tactical disadvantage.””*

The multi-party defendants, having
no motive to exercise theiradditional
challenges against a co-defendant,
are able to pool their challenges
against the plaintiff.... In practice,...
a  party
challenges to reject jurors perceived

exercises  peremptory
to be unsympathetic to his case.
To allow nonantagonistic, multi-
party defendants a two-, three-,
or four-to-one advantage in the
exercise of peremptory challenges
affords them undue influence
over the composition of the jury
and implicates the single-party
plaintiff’s right to a fair trial.”

Ohio courts can and should apply the
same approach, as it is fully consistent
with Ohio law. When it was adopted
in 1970, Rule 47 was meant to embody
the majority rule regarding allocation of
peremptory challenges among aligned
parties.”® And as far back as 1890, Ohio
courts recognized that under these
standards, defendants who file separate
answers and are represented by separate
counsel should still be considered
one party for purposes of allocating
peremptory challenges if their defenses
are not truly “antagonistic.””’

An approach to allocating peremptory
challenges among multiple defendants
in any case should be tailored to the facts
of the case, and should take into account
the real danger of undue influence
that arises when defendants have an
advantage that is unwarranted due to
their lack of adversity on the issues of
potential juror sympathy that drive the
jury selection process. This is critical to
a fair trial in any case, and is even more
crucial in medical malpractice cases. B
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Ohio's Medical Apology Statute:
“'m Sorry, So So sorry.. (NOT)”

By Christian R. Faino

ccording to Merriam - Webster's

dictionary, an apology is generally

defined as an admission of error
accompanied by an expression of regret. Many
states, including Ohio, have adopted laws
allowing doctors to apologize to patients after
an adverse event. The purported basis for these
laws is to protect physicians who want to say
they are sorry but have that not considered an
admission of negligence or fault at a later time.
However, research from Vanderbilt University
has shown that these apology laws are empirically
unfounded. Approximately thirty-six states and
the District of Columbia have passed apology
statutes. In assessing the effect of such statutes on
the number of claims and lawsuits, the researchers
at Vanderbilt noted that apology laws have no
statistically significant effect on the probability of
a suit or claim occurring,!

Why, then, does the legislature of Ohio as well
as the legislative bodies of the vast majority of
states find the need to create such laws? The
devil, my friends, can be found in the details. In
Obhio, R.C. 231743 contains the framework for
protection of a medical care provider and makes a
“defendant’s expression of sympathy for a victim
inadmissible.” Specifically, “[ijn any civil action
brought by an alleged victim of an unanticipated
outcome of medical care...any and all statements,
affirmations, gestures, or conduct expressing
apology, sympathy, commiseration, condolence,
compassion, or a general sense of benevolence that
are made by a health care provider or an employee
of a health care provider to the alleged victim, a

relative of the alleged victim, or a representative
of the alleged victim, and that relate to the
discomfort, pain, suffering, injury, or death of
the alleged victim as a result of the unanticipated
outcome of the medical care are inadmissible as
evidence of admission of liability or as evidence
against interest.” R.C. 2317.43(A).

In 2011, the Ninth Appellate District determined
R.C. 2317.43(A) protects pure expressions of
apology but not admissions of fault. In Davis v.
Wooster Orthopaedics & Sports Medicine, Inc.?
the Court reasoned that if the General Assembly
had intended admissions to be included with an
apology and protected, it would have stated so
in the statute by also including admissions of
liability in the statutory wording?

In 2013, the Ohio Supreme Court addressed the
Apology Statute in Estate of Jobnson v. Randall
Smith, Inc.* In Jobnson, the surgeon stated “T
take full responsibility” for causing a post
surgical medical complication.” The Supreme
Court held that no statement of apology such as
this was admissible in any cause of action filed
after the Apology Statute became effective on
September 13, 2004.° In doing so, the Supreme
Court explicitly rejected the Eleventh Appellate
Districts decision previously finding the
statement admissible as a party admission and a
declaration against interest.”

Although many states have enacted Apology
Statutes, some states have limited these statutes
solely to protecting from admissibility the portion
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of the statement that is actually an
apology. Thus, if the statement contains
both an apology and an admission
or declaration against interest, the
admission or declaration against interest
part is admissible even if the apology
part is not. California’s Apology Statute
is one such statute. Cal. Evid. Code
§1160 (a) (West 2013). Ohio’s Apology
Statute does not affirmatively address
the issue of a hybrid admission/apology.
Thus, arguments for allowing in, or
excluding, admissions-combined-with-
apologies have taken place, advocating
for one or the other application. That
had remained the status of the law as
existed in Davis until September 12,
2017.

On that date, in Stewart v. Vivian,® the
Supreme Court of Ohio not only put
the issue of apology-versus-admission to
rest, but did so in such an overreaching
fashion that even Chief Justice O’Connor
found, in a concurring opinion, that the
result had been accomplished in a case
where an apology likely had not even
takenplace. In Stewart, the holding by the

Court was “a ‘statement []***

expressing
apology’ is a statement that expresses
a feeling of regret for an unanticipated
outcome of the patient’s medical care
and may include an acknowledgment
that the patient’s medical care fell below

the standard of care.”

At issue in Stewart was a purported
statement by the treating doctor in a
suicide malpractice case following the
death of his patient. The treating doctor
had told a family member that the
patient had previously told him she was
going to keep trying suicide. Although
not an admission, this can be construed
as a declaration against interest since it
involved support for a deviation from
the standard of care. At deposition, the
defendant physician testified he did not
remember what he had said following the
death. During a motion in limine hearing
on the issue, however, he changed his

testimony to recall his statement was an
attempt to commiserate.

The Stewart Court determined the
General Assembly had not defined the
term “apology.” It therefore looked to
Webster’s Dictionary for a definition.
In so doing, the Court found the
definition set forth above.!® The Court
rejected the Ninth District’s argument
in Davis, finding that even though the
General Assembly did not specifically
treat admissions or declarations against
interest differently, the Court mustapply
the plain meaning of words."* In doing so,
the Ohio Supreme Court set a new legal
standard in Ohio that allows almost any
damaging statement by a medical care
provider to be contorted into an apology
or attempt to commiserate, which is
then inadmissible. The Court even went
so far as to provide such protection to
care providers who testify under oath
they do not remember what they said
to the patient/family, but, at a later
time, subjectively testify that whatever
they said they intended as an attempt
to commiserate. Thus, even though
there may be conflicting evidence as to
whether or not the statement is actually
an apology, the only evidence that
apparently matters to the Ohio Supreme
Court on this issue is the self-serving
subjective intent of the care providers.

Chief  Justice her
concurring/dissenting opinion, found
that the Court had gone too far. The
Chief Justice found that the statements

O'Connor, in

made in Stewart do not constitute an
apology at all, and the application of
the Apology Statute to the facts here
was unreasonable since there was “no
sound reasoning process” that would
support the decision.® A statement
that expresses a feeling of regret for an
unanticipated outcome is not enough.
Nor
attempting to express commiseration

are statements intending or
or a feeling of regret as found by the

Majority. According to Chief Justice
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O'Connor, there needs to be more for
the Apology Statute to apply. The
statements must constitute an apology,
sympathy, commiseration, condolence,
compassion or a general sense of
benevolence as required by the statute.
Under the law, Chief Justice O'Connor
believes the care providers subjective
intent or purpose for communicating
does not control.”” Instead, one must
look to the actual words and the
statement itself."

So where does Ohio law leave us now
following the Stewart decision? In a very
precarious position indeed, since we
do not control the subjective intent of
the care provider; the subjective intent
appears to currently control; and the
subjective intent can be raised at any time
prior to the admission of the statement.
In assessing the Apology Statute,
however, there are still circumstances
in which grey area statements may be
admitted:

1. Where the outcome of the care
was not unanticipated. To be
protected, the outcome must be
unanticipated. Direct discovery,
requests for admission, and
depositions around this issue.

2. Where the communication and
conduct does not constitute an
apology, sympathy, commiseration,
condolence, compassion, or a
general sense of benevolence.
Direct discovery, requests for
admission, and depositions around
these issues.

3. Are the statements made by
someone who is not a health care
provider or employee of a health
care provider?

4. Are the statements made to
someone other than an alleged
victim, relative of an alleged victim,
or representative of an alleged
victim?



5. Do the statements relate to the
discomfort, pain, suffering, injury,
or death of the alleged victim as a
result of the unanticipated outcome
of medical care?

6. Are the statements admissible
for any purpose other than an
admission of liability or admission
against interest? A close reading of
the Apology Statute reveals that
apologies are inadmissible only
when offered to prove admission
of fault or admission against
interest. Like subsequent remedial
measures, insurance, and offers of
settlement, the statements may be
admissible for other purposes, so
it is imperative to search for other
evidentiary bases under which to
admit this evidence.

7. Look up the definitions for
“health care provider”, “relative’,
“representative” and “unanticipated
outcome” under R.C. 2317.43, as
well as the definition of “health
care provider” in R.C. 2317.02(B)
(5)(b), to see if all definitional

requirements have been met.

In order to assess the applicability
of Ohios Apology Statute to a given
statement or set of statements it is
imperative to assess each statement in
light of each precursor for statutory
application. There are still ways by
which this evidence can be found
admissible. However, the evidentiary
onion may have to be peeled back a few
more layers now in light of Stewart, B
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Three Experts May Be A Crowd

By Alyssa A. Landino

ow many experts does it take to prove a
point? One may be enough, according
to Ohio courts.

Most litigation  attorneys have confronted
opponents who list several expert witnesses
on their expert witness identification. Often
times, the listed experts will have overlapping
backgrounds, specialties, and/or opinions. This
strategy is used particularly by the defense in
medical malpractice cases, where the defense
attorney names several experts in the same
specialty, requires plaintiffs to expend resources
to depose each expert, and then cherry picks
the trial witnesses based upon the experts’
performances in their depositions.

This situation presents certain problems. First,
the plaintiff’s attorney may be forced to take the
depositions of each expert, which requires the
expenditure of significant resources including
time, travel, and payment of expert and court
reporter fees. Second, multiple experts with
overlapping opinions may result in prejudicial
cumulative, repetitive testimony. To resolve these
problems, Ohio trial courts have the authority to
limit the number of expert witnesses a party may
provide.

A 2011 trial court order is instructive. In Strauss
v. Akron General Medical Center, Judge Mary
M. Rowlands of the Summit County Common
Pleas Court granted plaintiff’s motion to limit
the number of defense expert witnesses, despite
the fact that there were multiple defendants.!
Strauss involved a medical malpractice action that
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arose from the death of plaintiff’s wife. Included
in defendants’ expert witness list were two
specialists in the same discipline of Pulmonary
and Critical Care Medicine. The curricula vitae
of both experts demonstrated similar work
histories, professional memberships, fields of
study, and publications.

Thereafter, plaintiff filed a motion to limit
defendants to one Pulmonary/Critical Care
expert, Plaintiff argued that presenting the
testimony of two Pulmonary/Critical Care
experts would result in the needless presentation
of cumulative evidence, which is a ground for
exclusion under Rule 403(B) of the Ohio Rules
of Evidence. Plaintiff also argued that he was
entitled to a protective order limiting discovery
under Rule 26(C) of the Ohio Rules of Civil
Procedure because two Pulmonary/Critical Care
experts would prejudice plaintiff by forcing him
to incur excessive costs to depose two duplicative
experts.

Defendants opposed plaintiff’s motion and
argued that plaintiff's concerns of cumulative
testimony were mere speculation because
expert discovery had not yet been completed.
Defendants also argued that denying defendants
the opportunity to present their own cases
through expert testimony violated defendants’
due process rights under the 14th Amendment
to the United States Constitution and § 15,
Article 1 of the Ohio Constitution. Finally,
defendants argued that plaintiff would not suffer

financial prejudice because plaintiff brought the



case against defendants, and that all
parties who participate in litigation are
naturally burdened with time, effort,
and expense.

The court granted plaintiff’s motion.
Rejecting defendants’ argument that
plaintiff’s motion was premature, the
court reasoned that since defendants
had retained the experts at great
expense, it was inconceivable that
defense counsel would not know the
extent to which their own experts would
overlap. Moreover, defendants had failed
to demonstrate how each Pulmonary/
Critical Care expert would provide
relevant, non-cumulative testimony.
The court also noted the similarities in
the curricula vitae of defendants’ experts,
and held that no due process concerns
were present. Defendants were therefore
limited to one Pulmonary/Critical Care

expert.

In 2014, Judge Michael E. Jackson
of the Cuyahoga County Common
Pleas Court entered a similar order.
In Trodden v. Parma Community Gen.
Hospital ~ Association, Judge Jackson
granted plaintiff’s motion to limit
defense experts and struck down the
number of purported experts from
fourteen to six.? Trodden involved
a medical malpractice action that
arose from the death of plaintiff’s
husband. At the time plaintiff filed
her motion, there were two remaining
defendants - an individual physician
and his employer. These two defendants
identified fourteen medical experts, all
of whom focused in three areas: general
practice (5 experts identified); infectious
disease (4 experts identified); and
gastroenterology (3 experts identified).
Plaintiff moved to limit the number of
defense expert witnesses.

The court recognized that “parties
are permitted to present their case,
with no party having an undue or
another.”

unfair  advantage  over

In  Trodden, however,

undue

advantage was in favor of defendants.

The court explained, “deposing 14

medical experts is an onerous and

expensive task imposed upon Plaintiff.

This constitutes an unfair or undue

advantage in favor of Defendants and

at the expense of Plaintiff.” Moreover,

each expert provided reports that were

“remarkably similar” in opinions and

the bases upon which the opinions

were formed. The court acknowledged

that the expert witnesses may have

used “different perspectives” to form

their opinions. That does not suggest,

however, “that multiple expert witnesses

should be allowed to testify concerning

the same contested point.” Accordingly,

the court limited each defendant to one

of its experts in each of the three medical

fields at issue, resulting in a total of six

defense experts.

Numerous other Ohio trial courts,

including in Cuyahoga County, have

entered orders similar to those in Strauss

and Trodden to exclude prejudicial

cumulative expert testimony. The

defense may therefore be entitled to

present the testimony of experts with

similar backgrounds or who specialize in

similar fields, but it should be prepared

to demonstrate why such experts

will provide relevant, non-cumulative

testimony. Otherwise, a trial court has

the authority to limit the number of

expert witnesses to prevent the needless

presentation of cumulative evidence and

avoid undue burden and expense, even

if discovery is not yet complete. In light

of these rulings, plaintiffs should be on

the lookout for this defense strategy

upon receipt of the initial expert witness

disclosure, H
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Unborn Child’'s Lack Of Informed Consent
Claim Recognized By Eighth District

By Kathleen J. St. John

he Eighth Appellate District recently

held that a claim for lack-of-informed-

consent may be pursued on behalf of an
unborn child injured due to the doctor’s failure to
elicit informed consent from the child’s mother.

You may be familiar with the case — Jones v.
MetroHealth Med. Ctr.! — because of its rulings
on set-offs from jury verdicts in the political
subdivision context.

Jomes was a birth injury case in which claims were
brought on behalf of the minor child, Alijah Jones,
and his mother, Stephanie Stewart, sounding
in  medical malpractice, lack-of-informed-
consent, and loss of parental consortium. The
jury returned a verdict for the plaintiffs in the
amount of $14,500,000, but, upon post-trial
motions to enforce the statutory set-offs, the trial
court reduced the judgment to $3,451,000. The
plaintiffs then appealed from the set-off rulings,
while the defendants took a conditional cross-
appeal on several issues, including the trial court’s
refusal to dismiss Alijah’s lack-of-informed-

consent claim,

In the original Jones decision, released July 7,
2016,% the Court of Appeals reversed certain
aspects of the trial courts set-off rulings,
increasing the judgment to $5,151,000. The
Court overruled all assignments of error in the
cross-appeal, including the challenge to the trial
court’s finding that an unborn fetus has a claim
for lack-of-informed-consent.’?

Upon the plaintiffs’ motion for reconsideration of
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the set-off issue, the Court of Appeals revisited
that issue, finding additional aspects of the
set-offs invalid, and ordering the trial court to
enter judgment for the plaintiffs in the amount
of $8,500,000. This decision, issued on August
24, 2017,* left intact the court’s prior ruling on
Alijah’s lack-ofinformed consent claim, with
only the numbering of the paragraphs changing’®

The Unborn Child's Lack-Of-
Informed-Consent Claim

The lack-of-informed-consent claim in Jones was
based on the defendants’ negligence in failing to
disclose “the material risks and dangers associated
with vaginal delivery in light of the plaintiff
mother’s obstetric history, prenatal course, risk
status, and fetal monitoring during labor.” The
claim was brought on behalf of both mother and
child, but the trial court found the mother’s claim
barred by the statute of limitations, and that
aspect of the decision was not appealed.”

The issue on appeal, therefore, was limited to
whether “the trial court erred by determining
that an unborn fetus has an independent claim
for lack of informed consent[.]"

Lack-of-informed-consent claims require proof of
three elements: (1) “[t]he physician fails to disclose
to the patient and discuss the material risks
and dangers inherently and potentially involved
with respect to the proposed therapy, if any;” (2)
“the unrevealed risks and dangers which should

have been disclosed by the physician actually



materialize and are the proximate cause
of the injury to the patient;” and (3) “a
reasonable person in the position of
the patient would have decided against
the therapy had the material risks and
dangers inherent and incidental to the
treatment been disclosed to him or her
prior to the therapy.”

The defendants in Jones contended this
claim belonged to the mother alone,
and that the doctor owed no duty of
disclosure to the fetus.

The lone Ohio case, prior to Jones, that
had considered whether an unborn child
has a claim for lack-of-informed-consent
appeared to support their argument.
That case, Diekman v. R. Les Murray &
Samaritan Ob/Gyn," involved a brachial
plexus birth injury where the defendant
doctor used forceps to deliver the baby.
The First Appellate District reversed
the defense verdict on another ground,
but overruled the plaintiffs’ contention
that the trial court erred in dismissing
the informed-consent claim. In rejecting
the plaintiffs’ contention that “a viable
fetus has a right to informed consent
during the birthing process,”"! the court
in Diekman stated:

Under  [plaintiff’s]
Dr. Murray would have been

argument,

required to obtain consent on
behalf of Robbie from his mother...
concerning the use of forceps during
the delivery process.

At trial, Dr. Murray and another
expert testified that an obstetrician
was not required to obtain consent

Robbie
failed to contradict that this was

before using forceps.
the appropriate standard at trial.
Specifically, he did not provide
any testimony relating to whether
the appropriate standard of care
required  obtaining  informed
consent from an unborn for the
use and application of forceps.”?

Moreover, Robbie has not provided,

and weare notawareof, anystatutory
or common-law basis for an unborn
to bring an informed-consent claim.
Given that, we conclude that the
trial court properly dismissed the
informed-consent claim, and that
the trial court did not err in failing
to instruct the jury about informed
consent.”

The Eighth District in  Jones
distinguished Diekman based on the
lack of evidence in that case to support
the claim. As for the Diekman court’s
comment that there was no Ohio
authority to support the existence of an
unborn child’s informed consent claim,
the Eighth District stated:

The primary holding in Diekman
was that there was no evidence to
support the claim even if it existed.
The court of appeals thus bypassed
any direct discussion of whether
the informed consent claim existed.
Its passing comment — that it was
unaware of any statutory or common
law basis for an unborn child’s claim
for lack of informed consent — was
in the nature of a parenthetical, not
a direct holding, That the court was
aware of no statute or case decision
that specifically acknowledged an
unborn child’s right to a cause of
action for lack of informed consent
is not the same as a definitive
statement that the cause of action
does not exist.!*

Having distinguished Diekman, the
court in Jones embarked on an analysis
as to why such a claim should be, and is,
recognized under Ohio law. The court
noted that Ohio law already recognizes
claims for fetuses injured during the
mother’s pregnancy, as long as the fetus
is viable at the time of the injury.”
Viability, as defined in R.C. 2919.16(M),
is “the stage of development of a human
fetus where ‘there is a realistic possibility
of the maintaining and nourishing of a

life outside of the womb with or without
temporary artificial life support.”’®
When, as in Alijah’s case, the injury
occurs around the time of birth, viability

is conclusively established.”

The the

development of the law in other states
that

court also  discussed

recognize informed consent
claims on behalf of unborn children.
In one such case, Miller v. Dacus,'® the
Tennessee Supreme Court reached this
result due to “two ‘clear’ principles: (1)
that a minor can recover for prenatal
injuries caused by the negligence of
another, and (2) that a minor has an
independent action for lack of informed
consent against the medical provider.”*
Noting that these principles apply in
Ohio as well, the court in Jones agreed
with the Miller court that “it would be
‘arbitrary to allow a minor to recover
for injuries sustained ten minutes after
delivery [but] to prohibit a minor [from
recovering for] injuries sustained ten

minutes before delivery.”*

The courtin Jones concluded by rejecting
the defendants’ argument that the duty
to inform runs to the mother alone, and
is not divisible. In this respect, the court
stated:

Assuming the injury occurred at
an age where the child lacked the
legal ability to consent, it would be
the child’s parent or guardian who
gave consent. But, at all events, it
would be an injury done to the child
because the parent or guardian is
merely the conduit through which
Both
Stewart and her son have similar,

the childs consent flows.

but independent, claims for lack of
informed consent.”"

Conclusion

The Eighth District’s decision upon
reconsideration in Jones will provide
much needed precedent in future cases
on the set-off issues. But having recently
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confronted a defendant’s

argument

disparaging our informed-consent claim

on behalf of an unborn child, I am

particularly grateful that this aspect of

the Jones decision exists.”>
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Video Recording The Defense Medical Exam

By Meghan F. Connolly

Editor’s Note: This article deals with Civ. K. 35 as currently worded., The Supreme Court, however, has pending before it a
proposed amendment to Civ, K. 35, If the amendment, as currently drafled, is adopied, it will give the examinee the right fo record
the examination by audio or visual means. It will also permit a third party to be present to perform the recording “in an unobirusive

manner’, and it will limit the examiner's oral interrogation fo “matters specifically relevant to the scope of the examination.” If

adopted, its effective date will be July 1, 2018,

ivil Rule 35 permits a Defense Medical

Exam (DME)' in any case where the

plaintiff places his or her physical or
mental condition in controversy. However, a
defendant does not have an automatic, absolute,
and unconditional right to a Rule 35 examination
of a plaintiff, even in personal injury cases.
Under the Rule’s plain language, the court “shall
specify the time, place, manner, conditions, and
scope of the examination and the person or
persons by whom it is to be made.” As part of
this determination, it is wholly within the trial
court’s discretion to order video recording of the
proceeding,’

It is not right for every case, but a video recording
of the Defense Medical Exam can serve as
objective evidence of what actually occurred in
a setting that is inherently biased against the
plaintiff. Imagine a deposition without a court
reporter, and then one side writes a report about
what was said. This is not a perfect analogy, but
there is obvious value in having an independent
record of what occurred in an adversarial
proceeding, especially one where the plaintiff’s
lawyer is not present.’

The Dilemma

The DME presents an uneven playing field.
On all but rare occasions, the DME doctor
performs DMEs on a regular basis. Some even
garner millions of dollars as go-to examiners for
insurance companies. The doctor is in complete
control of the exam, it is conducted on their
turf, and the doctor has been hired to chip away
at the plaintiff’s damages case. Conversely, the

plaintiff is totally unfamiliar with the process
and probably only has a working knowledge of
the medical issues in their case, the true role of
the examiner, and their rights during the exam.
Without video, an unfair DME can be devoid of
a record with which to prove the unfairness.*

It is worth noting that a short list of the most
commonly relied upon DME examiners in Ohio
include: Dr, Thomas Bender, Dr. Louis Cannon,
Dr. Dennis Glazer, Dr. Gerald Steiman, Dr.
Steven Yakubov, Dr, Steven Wunder, Dr, Arthur
Lee, Dr. Kevin Trangle, Dr. James Brodell.

The decision to record or not is not always easy,
and of course, the video recording can be relied
upon by both sides of litigation. Many DME
doctors will, among other restrictions, simply not
proceed with the exam if it must be videotaped.
By insisting on video recording and obtaining
an order from the court, the plaintiff effectively
eliminates that doctor as examiner. Strategically,
this could be a better or worse thing for the case
than having the video.

A Solution

If the plaintiff determines that videotaping the
exam is the best strategy for the case, after a
failed conference with defense counsel, a motion
for protective order may be filed asking the court
to order the recording, The court is likely to set
parameters for the recording that minimize the
effect on the exam, and obviously the cost of the
recording will lie with the plaintiff.

As an adversarial proceeding, a plaintiff

is  undoubtedly permitted to adequate
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representation during the examination.®
Arguably, adequate representation at a
proceeding where the plaintiff’s lawyer
is not present includes a videotape of
what occurred at the exam.

Superintendence Rule 11 provides
further legal support for videotaping
a DME, which allows a party to
videotape any legal “proceedings.”
“Proceedings before any court and
discovery proceedings may be recorded
by stenographic means, phonographic
means, photographic means, audio-
electronic recording devices or video-
recording systems....” Sup. R. 11(A); see
also Sup. R. 13(A). Certainly, a Civ.R.
35 examination qualifies as a “discovery
proceeding”. The Ohio Rules of Civil
Procedure also permit all testimony
and other evidence to be presented by
videotape at trial. Civ.R. 40. A Civ.R. 35
medical examination is no exception to
the above rules.

Examples

Several trial courts have issued orders
permitting video recording of a DME.
For examples, see:

Dawaber v. Milligan, Stark C.P.
Case No. 2010 CV 00812;

Fetters v. Janson, Ashtabula C.P.
Case No. 2009 CV 00270 (Feb. 9,
2011);

Kaufman v. Brown, Jefferson C.P.
Case No. 2008 CV 00460 (Sept.
2, 2009) (Judge Henderson from
the Jefferson County Court of
Common Pleas also ordered that
a Civil Rule 35 examination of
plaintiff must “be recorded in its
entirety”);

Alby v. Camaco Lorain Mfg, Lorain
C.P. Case No. 2008 CV 155034
(April 14, 2010) (Judge Miraldi
from the Lorain County Court
of Common Pleas recently held,
“Accordingly, the court exercises
its responsibility under Civil Rule

35(A) to specify the ‘manner [and]
conditions ... of the examination’
and finds that the best way to
balance the rights of both parties
under Rule 35 for purposes of this
neuropsych evaluation is to allow
the plaintiff to [video] record the
examination and evaluation in as

unobtrusive a way as possible”);

Kulbawick v. Paladin Brands Group,
Inc., Summit County C.P. Case No.
2014 CV 07-3188 (April 20, 2016)
(Judge Mary Margaret Rowlands
allowed an Independent Psychiatric
Examination to be video recorded
through a one-way mirror);

Gust v. Tullis, S.D. Ohio Case
No. 3:14-cv-185 (June 12, 2015)
(Federal Magistrate Michael R.
Merz ordered that the examination
be video-recorded by a videographer,
“provided that the operator of the
recording device shall have the same
independence of the parties as is
required for court reporters”);

Paden v. Carter, Holmes County
C.P. Case No. 12 CV 025 (Oct. 28,
2013) (Judge Robert Rinfret held
“Plaintiff has the right to video-tape
the entire examination of Plaintiff
by Dr. Layne”);

Jesenovec  v.  Marcy, Cuyahoga
County C.P. Case No. CV
08651591 (March 9, 2012) (Judge
Sheehan  held  that

“Plaintiff is permitted to videotape

Brendan

the physical examination by Dr.

Mann via unobtrusive video
recording equipment; and Plaintiff

is permitted to videotape the

neuropsychological ~ examination
by Dr. Layne via unobtrusive
videographer; ***").

Wheeler v. Jones, Cuyahoga County
C.P. Case No. CV-16-861899
(Judge Kelly Ann Gallagher
ordered, inter alia, that ‘the
examinations will be videotaped in
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their entirety at Plaintiff’s expense.”

Leipply v. Diamond Cut Lawn
and  Landscaping  Service, LLC,
Columbiana County C.P. Case No.
2015 CV 00097 (June 28, 2017)
(Judge C. Ashley Pike granted
plaintiff’s motion for protective

order allowing video recording of
his DME by Dr. Brodell).

This list is not meant to be exhaustive
but represents my growing collection of
trial court orders on this topic. Please
feel free to forward any additional
helpful trial court orders on our CATA
membership listserv. B

End Notes

1. Theterm “Independent Medical Exam” (IME)
is a misnomer in the context of litigation. If
the examiner has been hired by a defendant,
that doctor’s examination of the opposing
party should be referred to as a “Defense
Medical Exam” (DME).

2. Stratman v. Sutantio, 10th Dist. No. 05AP-
1260, 2006-0hio-4712, at 9121 (citing Vetter
v. Twesigye, 159 Ohio App.3d 525, 2005-
Ohio-201 (10th Dist.)).

3. The plaintiff's attorney essentially converts

herself to a fact witness in the case if the
DME is attended, thereby implicating the
ethical parameters of the representation that
can disqualify her as counsel. That is not

to say that the client should ever attend a
DME alone. Someone from the plaintiff's firm
should attend the DME with the plaintiff,

4. Video recording was the focus of this article,
but there are alternatives. Having a nurse or
other professional attend and take detailed
notes can safeguard the plaintiff. There may
be other creative solutions that have proven to
somewhat even the playing field of the DME,
and | would welcome you to share your ideas
with our membership on the CATA listserv.

5. For an idea of what this would cost, | received
quotes from two video service providers in
Cleveland, Ohio, and the average rate for
recording a DME was $275.00 for the first
hour of recording.

6. SeeS.S. Kresge Co. v. Trester, 123 Ohio St.
383, 384 (1931); Francisco v. Hoffman, 131
N.E.2d 692 (Franklin Cty. C.P. 1955); Stafon
v. Common Pleas Court, 4 Ohio App.2d 10
(Ohio App. 10 Dist. 1964).
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The Ohio Legislature Reduces
The Statute Of Limitations For Workers'
Compensation Injuries To One Year

By Benjamin F. Wiborg

n June 30, 2017, Governor Kasich
signed the workers’ compensation
budget bill, known as House Bill 27

("HB 277). In addition to funding the Ohio
Bureau of Workers' Compensation (“BWC”)
for fiscal years 2018 - 2019, HB 27 contains
several substantive changes to Ohio workers’
compensation law. Most importantly, the statute
of limitations for filing a claim for an injury has
been reduced from two years to one.'?

A. The Reduction To A One Year
Statute Of Limitations Will Be
Harmful To Injured Workers And
Create Difficulties for Workers'
Compensation Attorneys.

At the outset, it must be pointed out that the
vast majority of workers’ compensation claims
are filed within the days or weeks following an
occupational injury. Most of the time, the medical
providers who have treated the injured worker
for an on-the-job injury file a claim as soon as
possible in order for the medical bills to be paid
ina timely manner. Likewise, if an injured worker
cannot work as a result of a work place injury, he
or she would have an interest in ensuring that a
claim has been filed so that he or she may receive
workers’ compensation benefits in an expeditious
fashion.

Nonetheless, the reduction of the statute of
limitations to one year will cause numerous
problems for both injured workers and workers’
compensation practitioners. First, and most

obviously, the reduction to a one year statute of
limitations will bar otherwise valid claims if the
claim is not filed in a timely manner. Second,
the more common consequence will be that
the condensed time frame will cause workers’
compensation attorneys to scramble and struggle
to obtain the necessary medical records and
narrative reports prior to the expiration of the
one year statute of limitations. As will be more
fully discussed below, this is true for both the
initial filing of a claim and for when a claim needs
to be withdrawn and re-filed.

While a year might sound like an adequate
amount of time, it is quite often the case that a
claim is not filed in the immediate aftermath of
an occupational injury. In fact, the initial filing
of a claim is often delayed for reasons beyond
the control of the injured worker. There are
several scenarios in which this might occur.
First, the medical provider might inadvertently
- or on purpose - put the medical bills through
the injured worker’s health insurance and thus
have no reason to file a claim. Second, not all
medical providers in Obhio, or elsewhere, are
BWC certified providers. It is difficult, if not
impossible, for a non-BWC certified provider to
receive payment from the BWC. Therefore, such
a provider would have little to no interest in filing
a claim,

As such, an individual who has been hurt on the
job, and who has sought medical attention, and
who has reported the incident to the employer,
might only come to find out well into the one year
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statute of limitations that no claim has

been filed.

Likewise, the reduction of the statute
of limitations to one year will cause
problems even for claims that have been
filed within the statute of limitations.
The reduced statute of limitations is
problematic in the sense that it limits a
common practice of claimant attorneys,
which is to withdraw a claim prior to an
adjudication on the merits and to re-file
it at a later date.’

Claims are withdrawn for a myriad
of reasons. The most common reason
to withdraw a claim is that claimant
attorneys are often contacted on the eve
of an Industrial Commission hearing,
Once legal help has been sought, an
attorney reviewing the file might realize
that the pertinent medical records or
narrative report, which are necessary
to meet the burden of proof, are
absent from the file. As such, workers’
compensation attorneys often withdraw
a claim and re-file it upon the receipt of
appropriate medical support.

As mentioned, the one year statute of
limitations will create problems for
both claimants who have not yet had a
claim filed and for claims that need to
be withdrawn and re-filed. The problem
is this: for the reasons discussed above,
an injured worker or attorney will often
have only a matter of months to do all
of the necessary leg work that goes into
filing a claim. The leg work includes, but
is not limited to, meeting with the client,
obtaining medical records from various
providers, reviewing medical records,
requesting and obtaining a narrative
report from a physician, obtaining
witness statements, and getting financial
records.

Moreover, it can take months for medical
providers to respond to a signed medical
release, and longer still to provide a
medical report. As such, the one year
statute of limitations is going to be a

significant problem for injured workers
and workers’ compensation attorneys
as it will often be difficult to gather
the necessary medical information in
enough time to file or re-file a claim.

B. HB 27 Contains Several
Other Substantive Changes
To The Workers'
Compensation Statute,

Inaddition to the reduction of the statute
of limitations for filing a claim, HB
27 contains several other noteworthy
amendments to the Ohio Revised Code
("ORC"):

+ ORC § 4123.512(A) permits that
“lelither the the

employer may file a notice of an

claimant or

intent to settle the claim within
thirty days after the date of the
receipt of the order appealed from
or the order of the commission
refusing to hear an appeal of a staff
hearing officer's decision... The
filing of the notice of intent to settle
extends the time to file an appeal to
one hundred and fifty days” unless
objected to by the opposing party
within 14 days.

+  ORC § 4123.512(F) increases the
maximum attorneys fee to five
thousand dollars “in the event the
claimant’s right to participate or
to continue to participate in the
fund is established upon the final

determination of an appeal.”

+ ORC § 4123.56(E) provides that
if an injured worker is eligible
for Temporary Total Disability
compensation but the employee’s
full weekly wage rate has not been
calculated then the employee shall
receive thirty-three and one-third
percent of the statewide average
weekly wage rate.

er than the reduction to a one
Other than the reduction t
year statute of limitations, the most
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interesting amendment to the workers’
compensation statute is the notice of
intent to settle provision contained in
ORC § 4123.512(A).* By filing the notice
of intent to settle, the time period in
which a notice of appeal must be filed in
the court of common pleas is increased
from sixty days to one hundred fifty
days. The purpose of this amendment is
to give the parties adequate time to reach
a settlement agreement of a workers’
compensation claim or condition prior
to pursuing the matter into court. Also,
the amendment has the added benefit of
alleviating the court’s docket by limiting
the number of workers’ compensation
court appeals. It is a good idea in theory;
however, it remains to be seen how the
notice of intent to settle provision will
work in practice.

C. HB 27 Does Not Violate
The Single Subject Rule.

House Bill 27 does not appear to suffer
from the same fatal flaw as House
Bill 487 (HB 487). Please recall, that
on June 11, 2012, Governor Kasich
signed HB 487, which was an omnibus
bill containing hundreds of statutory
amendments that covered a wide range
of budgetary issues. Hidden in that
neatly 1,800 page bill was an amendment
that changed how loss of use awards in
workers’ compensation claims were to

be paid.

Recently, in Kljun v. Morrison, the
Eighth Appellate District found that
the portion of HB 487 that amends
the period for paying loss of use awards
violates the one-subject rule set forth in
Section 15(D), Article T1, of the Ohio
Constiturion.

In Holeton v. Crouse Cartage Co.,° the
Ohio Supreme Court rejected a one
subject rule challenge to a workers’
compensation  provision addressing
subrogation rights because the provision
was part of a statute that amended other

portions of workers” compensation laws.



Here, unlike HB 487, HB 27islimited to
one subject: the workers” compensation
budget. As such, HB 27 would likely
survive a one subject rule challenge. B

End Notes

1. Ohio Revised Code § 4123.84(A). The
effective date of the change is September
29, 2017.

2. The statute of limitations for filing a claim for
an occupational disease remains two years
from the date of disability or death. Ohio
Revised Code § 4123.85.

3. There is no limit on how many times a claim
may be withdrawn and re-filed so long as the
claim is re-filed prior to the expiration of the
statute of limitations.

4, Pursuant to ORC § 4123.512, the claimant
or employer may appeal an order of industrial
commission to the court of common pleas
of the county in which the injury occurred.
The most common issues appealed to court
are the initial allowance of the claim and
additional allowances.

5. Kljunv. Morrison, 2016 Ohio 2939, 55
N.E.3d 10 (8th Dist.).

6.  Holeton v. Crouse Cartage Co., 92 Ohio St.
3d 115, 2001 Ohio 109, 748 N.E.2d 1111,
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Laura Volpini Shares Her Top 10 Financial
Management Strategies For Your Contingency
Law Practice At Our February Luncheon

by William B. Fadlie

I'm excited to share this interview with our
February luncheon speaker, Laura Volpini.

Laura is an attorney and businessperson who
spent 16 years in private practice before following
her passion into business development and
management. In 2006, Laura switched her
focus to law practice management and began
to build and manage a successful, boutique law
practice in Cleveland, Ohio. In this role, Laura
experienced first-hand the endless issues facing
solo practitioners and small firms. Realizing the
demand for cost-effective solutions to practice
management problems, Laura started a company
to provide the “back office for your law firm,”
JurisINK.

Laura will be sharing her top 10 financial
management tips for lawyers like us in February.
I sat down with Laura to discuss what we can
expect from her presentation.

William: Laura, we're excited to have you join
us for the CATA Luncheon CLE
February 7 on your Top 10 Financial
Management  Strategies for Your

Contingency Law Practice. Can you

tell us a little about your background

and experience working with law firms

and practice management?

Laura  Well, for starters, I am a practicing
lawyer just like you. That makes
yer y
me very unique in the field of law
practice management since most
other consultants are business school
graduates with little to no practical
knowledge of what it takes to practice
g
law and the business/financial

constraints, ethical considerations,
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pressures, and demands of a busy law
practice.

Witha].D./M.B.A., I have merged the
practice of law and business together
in order to provide lawyers and law
firms with strategies and solutions for
effectively running their law practices.

I got to put these skills into practice
as the CFO of a very successful, start-
up, boutique contingency law firm in
Cleveland. Since leaving that position,
I have assisted several solo practitioners
and small law firms in organizing,
operating, managing, and strategizing
for, their businesses.

William: What are the types of strategies you'll
be covering at your CATA Luncheon
CLE?

Laura: Without giving away the “goods,” I
will be touching on critical parts of
financial management for lawyers,
including  productivity  tracking,
business planning, budgeting, and

administration and structure,

William: What's  the most
immediate benefit of incorporating

important  or

these strategies for a contingency
practice?

Laura: Thats easy: more money with

less stress.

William: Sounds
many law firms missing some of these

great. Do you  see

strategies? How does that impact their
practice?



Laura:

Yes, most law firms I've
worked with miss some, if
not all, of these strategies.
In fact, the “top ten” list
developed from my first-hand
observation and experience
with the “don'ts” of law firm
financial management.

It has been quite shocking
to discover that the business
concepts which appear so
basic and fundamental to me,
seem so foreign to lawyers.
As T tell most lawyers, a law
practice is business first, the
law second. You need to have
your law practice running like
a well-oiled machine to gain
control, maximize efficiency
and optimize profitability.

If you fail to have sound
business  and  financial
practices, it may devastate your
law firm, or at the least, cause
you to struggle unnecessarily.

William: What's one takeaway you

Laura:

hopeattendees of the luncheon
will be able to implement
immediately in their practice?

I'm presenting a “top ten” list
of financial management
strategies. From my
experience, lawyers, more
than any other industry, are
very reluctant to change.
That said, if nothing more,
I hope that each attendee
implements at least one of
the recommended strategies,
and calls me in a year to tell
me how much it has changed
their law practice. Even a little
attention and effort can make

a big difference!

William: Thanks for your time and I'm

looking forward to your
presentation! l

. M{-\] Laura Volpini

will be presenting
at the
February 7, 2018
CATA Luncheon CLE
at The Hilton
Cleveland Downtown
from 12:15 —1:30.

SAVE THE DATE!

SAVE THE DATES
OF OUR
UPCOMING LUNCHES

12:15-1:30 p.m.
Hilton Downtown Cleveland

December 13, 2017
January 10, 2018
February 7, 2018
March 14, 2018

April 11, 2018
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Beyond The Practice: CATA Members In The Community

by Dana M. Paris

Aware Marketplace

CATA Vice President, Christian Patno of McCarthy,
Lebit, Crystal & Liffman, shared an inspiring story
involving a former client of his who contracted bacterial
meningitis as a student in high school. Although the
meningitis caused her to undergo multiple amputations and
a kidney transplant, that did not stop her from overcoming
devastating adversity and pursuing her dreams. This fall,
his client opened Aware Marketplace, a boutique located
in the Hyatt Arcade. Aware Marketplace is committed
to offering stylish and fashion-forward products that are
consciously sourced. All of the products available at Aware
Marketplace are local, cruelty-free, handmade, fair trade,
eco-friendly, organic and may even be reclaimed.

If you or any of your friends or colleagues are downtown,
remember to stop by Aware Marketplace and support this
unstoppable woman. Be sure to follow them on facebook

and instagram and check them out online as well, www.

awaremarketplace.com.

Chris Patno and former client, Rachel Kayza,
at Aware Marketplace

CMBA Halloween Run for Justice

The Cleveland Metropolitan Bar Associations 16th
Annual Halloween Run for Justice took place this year
on the West Bank of the Flats at Nautica. The proceeds
from the run benefitted the Cleveland Metropolitan Bar
Foundation. The Foundation funds the Justice for All pro
bono and public service programs of the CMBA, including
the 3Rs program. The 3R’s programs—standing for Rights,
Responsibilities, Realities - is an award winning program
that calls for more than 500 volunteers from the Cleveland
Legal Community. They go to the 10th grade social studies
classes in the Cleveland Metropolitan School District and
East Cleveland City schools to personally connect with
students, educate them about the U.S. Constitution, and

provide practical career counseling,

N

The Spangenberg Paris Team at the Run for Justice

This year the sponsors included Nurenberg, Paris,
Heller & McCarthy and Spangenberg, Shibley & Liber.
Additionally, the following CATA members braved the
cold and rain to participate in the run: Dennis Lansdowne,
Nicholas DiCello, Jeffrey Heller, David Herman, Amy
Herman, Jordan Lebovitz, Pamela Pantages, and Dana
Paris.
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Case Western Reserve University School
of Medicine - Hike & Seek for Research

On September 10, 2017, Case Western Reserve School
of Medicine hosted the “Hike and Seek for Research.”
This fund-raising event and scavenger hunt took place at
five  participating
Cleveland
MetroParks
locations. This fun
event benefitted the

Research  Institute
for Children’s
Health, which

seeks treatment and

cures for genetic-

based diseases and

disorders  affecting
1 in 30 children.
Sponsors  of  this
event included
CATA  members,

Bob Rutter, Bobby
Rutter and Justin
Rudin of the Rutter
& Russin law firm.,

The mission of the Research Institute of Children's Health
is to improve the outcomes of children who suffer from
genetic-based diseases by accelerating breakthroughs into
new treatments and cures.

The current technology allows researchers to discover the
causes of disease in a matter of weeks rather than years in
many cases, thus allowing researchers to rapidly advance the
process from gene discovery to therapeutic development.
However, financial constraints are the greatest roadblock
when attempting to develop treatments for these disorders
and diseases. If you are interested in participating in the
Hike and Seek for Research Event or donating to the cause,

please visit, www.hikeandseekforresearch.com/donate
MedWish

MedWish International is a not-for-profit organization
that has a philanthropic and environmentally sustainable
mission to help save lives and the environment by
repurposing discarded medical supplies and equipment
and providing aid to developing countries, This
organization was founded in 1993 by Dr. Lee Ponsky.
Prior to its formation, Dr. Ponsky was in Nigeria serving
as a surgical assistant and witnessed firsthand the lack of

medical supplies that hindered developing countries. Soon
thereafter, MedWish was created and began its mission of
collecting unused medical supplies and donating them to
developing countries. Since its inception, MedWish has
recovered more than 4.5 million pounds of medical supplies
that would otherwise have ended up in landfills, and re-
directed them to countries and people in desperate need.

According to the 2016 statistics, in that year alone
MedWish International partnered with 116 hospitals and
healthcare providers in Northeast Ohio, who generously
donated medical supplies and equipment. Alsoin 2016 more
than 3,000 members of the Northeast Ohio community
volunteered their time to support MedWish; and 304,328
Ibs. of lifesaving medical supplies and equipment were
delivered to more than 41 developing countries.

This year, MedWish International hosted its annual Band
Aid Bash event at its new world headquarters located in
downtown Cleveland. The event featured food stations, a
silent auction, and entertainment from Rock the House.
Guests and supporters of MedWish included Jamie
Lebovitz, who is a member of the Board of Directors and
serves as Board Secretary, David Herman, Benjamin
Wiborg, Jordan Lebovitz, and Jeffrey Heller.

MedWish International is always looking for volunteers
who are able to dedicate their time to this mission. If you
or someone you know is interested in volunteering, please
contact them at Volunteer@medwish.org or call (216) 692-

1685. m

Dana M. Paris is an associate
at Nurenberg, Faris, Heller &
McCarthy Co., LPA. She can
be reached at 216.621.2300

or danapans@nphm.com.
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