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OF CUYAHOGA COUNTY, OHIO

MARIZA O'DONNELL, et al,
Plaintiff,

- against -

DAVID C. PARRIE, M.D.,
Defendaﬁt.

Case No. 414050

123 East 58th Street
Neéw York, New York

Deposition of Expert Witness,
BENJAMIN E. ZOLA, M.D., before Rita

Persichetty, a Notary Public of the State of

New York.

FLLEN GRAUER CCURT REPORTING CO.
133 East 58zh Street, Sulte 1201
New York, New York 10022
212-750-6434
REF: 48587




[
(o]

11
1z

12

19
20
21
22

23

25

BECKER & MISHKIWND CO., L.P.A

~aAttorneys for Plaintiff

Skyliaght Cfiice Tower
1660 West 2nd Street, Suite 660

Cleveland, Ohio 44713

BY: HOWARD D. MISEKIND, ESQ.
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MARSHALL & MELHORN, T.
Attorneys for DAVID C. PARRIS, M.D.
The Ohio Building
420 Madisgon Avenue, Sulte 1100
Toledo, Ohio 43504

BY: NANCY D. MOODY, ESQ.

BUCKINGHAM DOCLITILE & RBURROUGHS, LLP
Attorneys for Dr. Zifafi
1375 K. 9th Street, Suite 1700
Cleveland, Ohio £4114

BY: PAUL Z. DZENITIS, ESQ.
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LA PPEARANCTE 5: (Continued)

WESTON HURD FALLCON PAISELY & HOWLEY, LLP
Lttorneyg for Dr. Balanson

2500 Terminal Tower

50 rublic Squares |

Cleveland, Chio 44113
BY: RBEVERLY A. HARRIS, ESQ.

(Vvia Telephone)

HANNA CAMPBELL & POWELL

Attorneys for Dr. Hollin
3737 Embassy Parkway
akron, Chio 44334

BY: DAVID T. MOSS, ESQ.

(Via Telephone)
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IT IS STIPULATED AND. AGREED by and
between the éttoxneys for the respective |
parties herein that_the filing, sealing, and
certification of the within deposition be
walved.

IT IS FURTHER STIPULATED AND AGREED

that all objecticns, except as Lo the form of

rhe gquestion, shall be reserved to the time of
the trial.

IT I8 FURTHER STIPULATED AND AGREED
that the within depcsition may be sworn to and

signed before any officer authorized to

‘administer an ocath, with the same force and

effect as if signed to before the court.

- o0o -
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BENJIAMIN .

Z 0 LA, M.D.,

called as a witness, having been sworn

by the Notary Public, was examined and

tegtified as follows:
EXAMINATION RY

MS. HARRIS:

0. Doctor, my name is Beverly Harris,

and I'm here on behalf of Dr.

going to ask you a number of

Since I am on the telephone,

‘Balanson. I'm
guestions today.

if vou have any

problem, please let me know, okay?
A Yes.
Q. T cannot see your responses, and 80

if I interrupt you, that is not my intent.
Please stop me, okay?

A Yes.

Q. Just before we started the
deposition, Howard indicated that you have a
new CV. I have one, would you believe, came
with your report sometime in 2001?

AL Yes, it's an ola CV.

Q. Are there things to be added to it,
changed to 1t?

A, B few things.probably.

0. Could you give me some idea what the
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changes would be?
A Let me just lock at my most recent
one. 1‘m pretty sure I know what the changes
are. I don't think on this CV you have my most

current affiliation in terms of hospitals.
Q. Okay. What's the difference?
A On the new CV, 1t says year 2000 to

the present, although I think it's actually

2001 to the present. So I think that's an

erToy on this printing of the CV.
AL . —

0. The one I have 1is Lenox Hill
Hospital --
L. I'm saving 2001 to the present, that

takeg you up to 2000.

0. Sstill at Lenox Hill?
AL No, let me finish, please. Sorry.
2001 to the present, it should -- the new CV

says North Shore University Hospital at Forest
Hills, Director Robert Davino, M.D.

. Is that your only hospital

caffiliation right now?

A Yes.
o. Anything to do with Lenox Hill

Hospital?

A No. I mean, not officilally, in




et

14

15

16

17

18

19

20

Zola
other words, I still send patients there and
work with the doctors there, but I don't

actually admit there.

Q. What.else is différeﬁt, Doctor?

A I.guess everything else looks pretty
up tfo date. I know on this is -- I den't know
where -- they must have pulled this off the old

computer or éomething, but I know on my most
recent ﬁpdated cv, it also'iistg me as having
served ag a member of the Aetna northeast
regicnal or ﬁriétate-area, nertheast regional
quality assurance committees, that is I sat on
them as a physician panelist. That's, again,
for Aetna, the insurance company. And alsc I
zlsc tock part in at least one ~-- some kind of
physician appeals board, éo, agaln, ncrtheast
regional guality assurance committee and at
least one appeals board.

'Q.  Anything eise, Doctor?

A T don't think so. I think
everything else is pretty up to date.

Q. | In going through your CV here, can
vou tell me why you changed from Lenox Bill
Hospital to North Shore Hospital?

A Business reascns. Just working with
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other doctors, othéer opportunities, other

referrals.
Q. Your practice is what, Doctor?
E. T'm a non-invasgive cardiologist and

-

internal medicine offige based, although I do
still see patients in the hospital or in the
emergency room, but about 60 to 70 percent of
what I do i1s cardiology iﬁ the office,

30 percent internal medicine, 5 to 10 percent

cal malpractice consulting. A couple of

(3]
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ints actually seeing patients in
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the hospital or in the emérgency Iroom.

o. Wheﬁ you say couple percentage
peints, how fregquently do you get into the
hospital?

A Well, 1f it's for.half an hour a day
and I work at least a lthour day, then figure
out whatever tThat percentage ié.

Q. Sc are you saying that you're in the
hospital every day?

AL No, i mean, I'm not. Sometimes I
am, sometimes I'm not, it just depends on who
iz admitted and who needs to be seen.

Q. The patients that you see in the

hospital, are they patients of yours or &are you
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askéd to consult?
I Both. ’
Q. What'percentage would be vour

patients versus those that you have tc see as a

consultant?

AL Sorry, I didn't follow that, I
missed.

Q. What percentage of the patilents that

vou see in the hospital are your patients that

-+

o hos alize for whatevear

or

4
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vou've elected

patien
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asked to consult on by other physiciaﬁs?

L. The majority would be mine. Well,
the majority would be mine because even 1f I
consult, I would be consulting as a
cardiclogist and I would take over their
cardiology care or 1.already 4o their
cardiology care, even though they have an
internist or an internal medicine doctor.

So I'm not suré how to answer that.

It's not like it's an ownership situation. I
would be co-managing them with' an internist or

just managing them alone in terms of internal

Hh

medicine and non-invasgive cardiology. O

course, if they're in the hospital having
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invasive or interventional cardiclogy, then
there’s another cardioclogist involved who
specificaliy would be doing their cardio.
catheterization or their.angioplasty or a
surgeon involved doing their bypass surgery or
something like that .

Q. In your practice as a cardiolcogist,

are you a solo practitiomer?

A Yes.

Q. Medical practice, do patients come
to you qjust for general medical care Or are you
seeing them incidental to a cardiac problem?

A Both, but definitely a reasonable

percentage of that 30 percent is patients just
Walkiag in off the street or, you know, making
appointments to sgee me as an internal medicine
doctor or as their primary care doctor. They
may also have cardiology problems, but I also
get voung people having sore throats or women

with urinary tract infectiomns, so- it could be

anything.
0. In reviewing vyour CV, I was a little
confused and maybe vou can help me. You

received yvour medical degree at Harvard medical

school?
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A No, if vou look at the --
0. Sorry, I read the wrong one. John
Hopkins?
A. Johns Hopkins Uhiversity Medical
School.
. 0. Then you have here Brown University

1980 and then Harvard again for hematology and
then UCL for infectious diseases. Were-they
courses -- did éhey lead to gpecialization?
Explain that, if you would, pilease.

A. They're actually what they say on
the curriculum vitas, they were electives that
were done during thoge vyears while I wasg
actually in medical school at those different
medical schools for, say, a month at a time to
take different courses at those different
medical schools. '

In additicon, 1976 to 1977 is when I
was an undergraduate at Harvard University. T
took electives at Harvard University medical

school in immunclogy, 1in neural physioclogy.

Q. So when vyou did infectiocus disease
at UCLA, was that about a wmonth long program?
A Yeg, that's when I was a medical

student at Johns Hopkins but doing an exchange
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elective in infectious diseases at the UCLA
medical school but getting credit fox it at
Johns Hopkins.

. Do you have any teaching
regponsibilities today?

AL Not formal oﬁes in terms of giving
formal lectures, but almost any time I'm taking
care of a patient in the ﬁospital, I'm
interacting With medical students, interns,

ing

jon

i
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i
D

dents, fellows and other 1l

res
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phyvsicians, all of whom will be discussing
the patient with and teaching.

Q. Cardiology or internal mediciﬁé or
any other subspecialties?

. Cardiclogy and internal medicine.
Occasionally emérgenéy medicine when I'm in the
emergency ﬁoom and I need to be discussing the
case with somecne in the emergency room, with
whosver is in the emergency room, whether it be
an iﬁtern, a resident, a fellow or an emergency
room physician.

Q. Does North Shore Hospiltal have a
residency or fellowship in cardiology?

A There are cardicology fellows that

rotate through there, but it's net the official
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residency or fellowship of that hospital.

0. They rotate through what period of

time? |
‘A. That, T den't -- T can't tell YOU .
Q. Is it rotation through full

o

cardiology, though?
A You mean do -- veg, they rotate
through for a cardiclogy elective of some sort.

T mean, again, I'm not in charge of the program

or I don't reallyv know the program, so I can't
tell vou what their elective actually is.
Q. Do they have ‘a residency program for

internal medicine?

| A. I believe so since I'm dealing with
interns and residents that are in internal
medicine, but'again, I don't know who
administers it, if theyire affiliated, what
medical school they're affiliated with
specifically, who runs the program, who funds
it, you know,_I don't know any of that stuff.
because I'm not part of the adminiétration
anymore.,

Q. In terms of publications, Doctor, am

I correct that vyvou have not published on

anything in the area of rheumatic heart disease
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and/or infectious endocarditis?

A, I don't believe so0O.

©. ~ Am I also correct that you.have done
no research in theée areas?

A _ Correct.

Do you review‘echocardiograms?
A ‘Every day.
. Have you locked at the

echocardiogram in thig case?

B T've loocked at three echocardiograms
in this case dated January 28, '99, 2/25/9% and
2/26/99

Q. Are you presently involved in any

kind of research, Doctor?

A I'm not a principal investigator on
any specific research projects. I do, however,
work with some of the physiciaﬁs at New York
Hospital and also at Lenox Hill Hospital
enrélling my patients in their studies having
to do with cholestercl control and different
devices such as defibrillators or gtents or
other cardiclogy treatments for coronary artery
digease.

0. You indicated previously that you

spent about 5 to 10 percent of your time 1in the
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medical legal arena. Is that reviewing casges
for lawsuits?
B Yes, that would be ze?iewing caseg,

testifying, writing reports, attorney
conferences.

o. How meny cases do you typically
review a vear?

A. Probably somewhere around a.case

every two weeks, so anywhere from 20.To 25

Q. What percéntage fTor defendants, what
percentage for plaintiffs?

AL Probably about 80 percent of the
cases that I review are for plaintiffs, about
10 percent for defense firms.

0. Are you listed with any servicés --
expert witness services?

A. I believe I am.at present, but I'1ll
just give you a list of all the ones that I can
think of off the top of my head that have
listed me at various times. When I say listed,
T don't know exactly what they do except for
the fact they call me at times and Say that
there is a cagse that an attorney is lcoking for

an expert witness on, would T be willing to
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review it, so I presume they have me listed
somewhere, but those firms include MedQuesth,
Macrotech, and some of these firms may ot even
exist anymore, I don't really know, I have not
heard from some of them in a year or two.

The head of at least one of the
firms i krnow doszn't exist anymore, he is now
my patient. In fact, many of them become'my
patients or constantly call me foxr édvice, S0
someiimeg the only way I know they still exist
or don't, but MedQuest MacroTech, Learner's
Second Opinion, TAB or Technical Assistance
Bureau, some cutfit in San Francisco like
Medical Forensic Specialists or something,
Cases Incorporated, that's a good smattering.

I may have left one or two out.

0. You charge for reviewing records?

AL T charge & standard acrosg-the-board
fee of $350 an hour for all review woIk,
attorney conferences, reports.

MR . MISHKIND: Bev, let me interrupt
for one second to let you know that Paul
Dzenitis Jjust walked in, he's heie for Ron
Wilts. We had started the deposition and

the record should probably reflect that
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Paﬁl's secretary called and_indicated that

he was hung up at the airport and that we

should go ahead and start the deposition.

We are only abcut 15, 20 minutes actually

intd the depo.

MR! DZENITIS: Great.

Q. Doctor, vyou ended.with vou charged
3250 for a report. What do you charge for
depositions?

AL Depositions are & standard fee of

A

2,000 for four-hour time block that I have to
cancel all patients and make availlable for the
deposition plus travel expenses, meaning taxis,
whatever, plus $250 an hour for travel time
outside of the four-hour deposition.

. What about trials?

"R Also I should say that beyvond the
four hours, it‘é $500 an hour or any part
thereof that it goes over the four hours
because if it is going to do that and I can do
that for you, then I have to call the office
and cancel patients.

Trial is $5,000 a day for a nine to
five day at trial plus all expenses, plus

travel time's $250 an hour and I charge the
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travel time for time I actually travel that T
cannot work, I don't charge for time I am
sleeping or eating dinner or anything like
that 

Q. How ﬁany times have you been deposed
say this vear, The vyvear 20037

L. I couidn‘t tell you, I'm sure it's
been at least six times.

G. Have you testified at any triéls
this vear? |
A, Yes;'you ¥now, it kind of blurs
together, so I'm not sure what is this year and
what's in the fall, but I'm sure I've testified
at leasgt once at trial, 1f not more than that.

Q. Have vyou ever reviewed a case for
Mr. Misghkind or anyone in his firm?

A. I don't beliesve gc. I don't -- I
believe this is the only case I've reviewed for
them.

Q. Do vou kuow how hé got your name?

L. I have no idea. They contacted me
somewhere around early 2001 or late 2000 and I
have no idea how they found me.

Q. Have vou reviewed any cases in Ohio

for any attorneys?
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A, Yes.
2. Do vyou recall who?
L. . 1 know I've worked with the firm of

Walsky & Blue or Walsky & Barclay (phonetic), I
think they are now, I'm not sure what name they

ied at trial for

ot
‘,,_l
h

go by now. And I've tes
them at least two times also, and I think there
is an attorney naméd Jeff Bowsay.or something
like that in Columbus who used to be a defense
attorney and became & plaintifffs attorney and
contacted me after 5@ hecame a plaintiff's
attorney and asked me to review cases for him.

. Anyone else you <¢an think of?

A They're very -- well, maybe others
in Chio, that's 2l1ll I can think of right now.

Q. When you were contacted in this
case, did you receive any summaries of the
records or anything of that Sort?

n. T may have been.just contacted by
telephone,.l honestly don't remember what the
initial contact was, but what.was-sent_to'me
initiaily, I believe, were partial medical
records, and that's about 2ll I can tell you.

T mezn, I've had different things sent to me at

different times throughout the last two years.
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Q. Doctor, vou have a report here dated
Janvary 17, 20017

A _ Yes.

a. Te that the only report you had
written?

L. That's the cnly written that I'wve
generated, vyes.

Q.  Then you list nine things that you
have looked at? |

A Then those are the things that T

would have looked at at that time when I did

the repor

Q. Since that time, what else have you
reviewed?
A Well, since that time, I know I got

more complete records from Df. Hollim, I
believe I had more complete fecords from
Dr. Zirafi, Dr. Balansoﬁ and Dr. Parris or at
least got another set of copies maybe with some
cheets thaﬁ were missing, and I've gotten
depositiong since then.

Q. Let me stop vou at theose records.
Doctor, did you receive the complete Mt. Sinai
medical records, as best you could tell?

A I believe so. I received an updated
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cet of records from Mt. Sinai sometime around
February of 2601. It's certainly a more
completé set of records. I can't tell you off
the top of my head now, I can't tell you if
it's absolutely everything, but it's certaimiy
more complete and cextainly is -- contains, I
believe; everything that I need. It doesn't
change my opinions in the initial report, but
it gives me more recordg to bolster those

inions,

s}
gs!

MRE. MISHKIND: Bev, so you're aware
also, and it's right here, I did send him,
just for information purposes, some of the
most recent records from Dr. Winkelman and
Dr. Perzi within the last, I don't know,
month or so, and he has them in the stack
cof stuff that is in front of him.

0. What depositidﬁs?

A.  Also I -- just so you know, SO
before I answer that guestion, I also have some
expert reports.

Q. We'll get to those, Doctor. Let's
talk about depositions first. |

. Depositions, I have the deposition

0f Dr. Zirafi, the deposition of Dr. Balanson,
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the deposition of Dr. Parris, the deposition

of -- I thought I had the deposition ¢«

h

Dr. Hollin here somawhere.

A

MR. MISHKIND: You do.

I'm not sure where it is, but I know

I've gone over the deposition of Dr. Hollin. I

also have answers to interrcgatories.

pile.

dowrn .

Q.

From who?

MR. MISHKIND: - From Dr. Hollin, they

have the full et of his records that he

didn't have at the time. T you recal

there

I

i

was the guestilonnaire that was

attached, so I sent him a copy of the

interrogatories with the guestionnaire

that was filled out by Maria when she saw

Dr. Hellin.

Q.

A

which

Whose expert reports?
We found Dr. Hollin's depo in my
T also gay Dr. Kalucis?

No, vou didn't, but I'll put it

I have the deposition of --
ME. MISHKIND: Your guestion was
expert reports, Bev?

M5. HARRIS:  Yes.
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A I have expert reports from
Dr. Kaberline and Dr. Berkowitz and alsoc Ifrom
5r. Mitek, Dr. Lerner, Dr. Irene, Dr. MeKingey
and Dr. Josephson, Dr. George, Dr. Kose,
Dr. Resnik and Dr. Armitage.

Q. Anything else that we.haven’t talked
about? | |

ME. MISHEKIND: Bev, he has two

noteboqks which also include all of the

records from Dr. Zirafi. Sofry; you were

about to --

n. Well, I can tell you what's in the
TWO notébooks. They include records from
Dr. Jim Cuglewski, C U G L EW 8 K I, records
from Dr. Keslucilis, K A L U CI S; records Irom
5r. Zirafi, records from Dr. Parris, records
from Dr. Balanson, records from Dr. Heollin and
the urgent care or MedCenter.

o. Did you receive any summary of the

records or any indexes or anything of that

sort?
A No
0. Did vou make any notes?
A Yes.

Q. Do you have the notes with you?
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A Yes, T have cne page of some notes
that's just kind of a time line and little bit
of a summary of some of the things from the

different office wvigits.

Q. When were those notes made?
A, In the lazgt twoe or three davs.
Q. Can you hand those to the court

reporter and have that marked as Exhibit 2.
We'll mark the new CV as 1 1if wé can. |

A Again, the CV ilg actually not the
very newest, it's almost tThe newest.

(Zola Exhibit 1, CV, marked for
identification.;

(Zela Exhikit 2, Dr. Zola's notes,
marked for identification.)

A Also in terms of the noteboock, theare
are some selected Metro Health Medical Center
records in terms of admission and discharge
summaries going from March of 159 up until
February of 2000. That's in one of the
folumes. I think tﬁe other volume is just
Mt.lsinai Hospital medical records.pertaining
to 2/24/99 to 3/11/99.

o Doctor, would vou hand -- the court

reporter hés handed vou Exhibit 2, which is
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notes that you referred to, 1t's one page.

A Right.

0. That was made about two to three
days ago?

. Within the last two to three days.

Some of them I added early this morning.
0. Would you hand them to Nancy Moody
so she can rereview 1it?

MR. MISHKIND: She actually already

hag

MS. MOODY: I have locked at it,
Bev.
Q. Deoctor, did vou make any marks on

the records or depositions cr, you know,
anything of that sort?

A, Just underlinings and highlights, I
believe. Miss Moody has looked through it
S0, ..

Q. ~ I'11 leave that to hér then.

. She would know what I did. I think
it's just highlights pretty much, right.

0. Doctor, would you define for me what
infectiocus bacterial endocarditis 1s?

A. RBacterial endocarditis means a

bacterial infection of the heart usually
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involving the valves at first and then

sometimes spreading from the valves intoc the

cardiac tigsue, but it basically means

~bacterial infection of the heart itself.

0. What is rheumatic heart fever, if
vou can define Lt?

A Well, you mean rheumafic fever or
vou mean rvheumatic heart disease?

0. | Rheumatic heart disease i1s probably
betcter.

MR. MISHKIND: T was wondering what
vou were talking about.
b, Rheumatic heart disease implies that

the patient has had an episcde of rheumatic

fever -- an episode or episodes of rheumatic

fever that has 1eft_their hearﬁ damaged in some
way from that rheumatic fever. COCftentimes with
scarring, thickening, nodulate, leak or
blockage of the heart valves, but also with
some, the same thing potentially OCCurring'in
the heart tissue that is the muscular tissue.
| v‘Q. Whét are the signe and symptoms of
bacterial endocarditis?

. The signs and symétoms of bacterial

endocarditis can be a whole myriad of things, a
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lot of different things, but they'll frequently
involve the typical signsg and symptoms of any
infection, ﬁevers,'chills, aches, weakness,
fatigue, weight loss, and then all sorts of

other things depending on how the bacterial

endocarditis progresses, how 1t spreads,

whether or not pieces of infectea'material
break off from the heart and/or its valves and
spread to the rest of the body.

If a piece breaks off and goes to
the brain and blocks an artery feeding blood
there, it will cause a stroke. If 1t goes to
the heart artery, it will cause a heart attack.
If it goes to the finger, it will freguently
cause an area of finger death or finger attack.
and alsoc, any infected material that breaks off

from the valve and goes somewhere in the boedy

will not only damage that part of the body but

freguently spread the infection to that area of

the body. Those would be some of the typlcal

things that would occcur with endocarditis.

Q. Would you define what it means to
have vegetation on the valves?
A Vegetation is what's used to

describe a growth of inflammatory tissue and
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infection that is bacterial growth literally
growing like a vegetable or looking like a
nodule or a little piece of infected material

growing on the wvalve or on the heart somewhere.

Q. How does one get vegetation on the
valves?
A.  One gets vegetations by having an

infection on the valve and then by having an
immunes éystem that mountg an immune response
to try to fight that infection. So it's a
combination of the infection and the body
attempting to ward off that infection.

In other areas of the body if
there's an infection, the body will surround it
with scar tisgssue or attempt to Surrouﬁd it with

scar tissue to wallet off and form an abscesg.

"You can't -~ it'‘s very difficult to form an

abscess on a valve, but in a senge that's what
a vegetation is, it's like an abscess like

growth that's growing right on the tip of the

valve.

Q. How does one get the infection on
the valve?
. By bacteria floating through the

bloodstream and sticking to and invading the
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valve itegelf. That usually only happens when

there's been some sort of damage to the valve

making it susceptible to being infected and

usually also only when there is a leak or
abnormal Slood flow creating a high-speed jet
of blood flowing in one direction or another
next to the valve causing some fibrin-like
tissue, fibrin being a protein in the blood,
but causing protein to stick to that valve at
that point making it more susceptible to also

having bacteria stick to the valve at that
@ How does one diagnose bacterial

A It is diagnosed made on a base of a
variety of things, but mostly_by.blood culture
and the presence_of symptoms of an infection
and often the detection of abnormaiities on the
valves of the heart or in the heart itself that
is evidence of an infection Of the heart or its
valves.

0. How do you determine evidence of an

"infection of the heart or valve?

E. By performing some sort cf imaging

study such as an echocardiogram.
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0. Can we agree, Doctor, that the fact
that one has had rheumatic fever which has
cauéed soﬁe_damage to thé heart valve, that
patient can have an infection which doesg not
invelve the valve?

A, Tim not -- I don't understand voOur
gquestion. You asked -- you're asking something
that is obvious, any patient with damage tc the
valve can have an infecticn, she can have a

nd cauge a cold. Do vyvou mean an

ruInny nose

Y

infection of the heart or the heart valve? You
have to be more gpecific in what you're askin

0. The fact that a patient has had
damage to the valve through rheumatic heart
fever, rheumatic fever, doez not preclude that
patient from having an infection going on in
the body unrelated to the valve, correct?

Aﬂ Correct.

Q. Can we.agree that if you have an
infection unrelated td the valve, one can have
fever, weakness and fatigue?

A, Yes, but at the game time in a
patieﬁt with rheumatic heart disease and damage
to theilr valve, any infection anywher@ in that

patient's body is at risk to spread to the
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valve because most, if not all, infections in
the body have the ability to send the infected
material into the bloodstream, and once in the

bloodstream, bacterial infections in

particular, when the bacteria get into the

bloocdstream, they can stick to that valve, g0
any infection anywhere in the body is
automaticélly 2 high risk for a patient with
rheumatic heart digsease, that is a high risk
for them developing an infection on their heart
valves secondary to that infection anywhere.
else in.the body.

Q. Can we agree that then the goal of

a -- with a patient such as that s to treat.

the infection before it spreads to the valve?

A Correct, yes.

0. Am I correct that the way one would
treat. the infection is to prevent the spread to
the valves through the use of antibiotics?

A. Yes, provided that we are talking
about a bacterial infectiomn.

Q. I stand corrected. A5 long ag we
are talking about a bacterial infection, the
goal is to treat that infection with

antibiotics hopefully to preclude it spreading
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to the valve?
A That is correct.
Q. Am I correct -- and let's assume for

rthe sake of this Question, I'm talking about
bacterial infectionsr Doctor.

A. Sorry, it came through jumbled, but
did you say we should assume from now on any

infection we discuss is going to be a bacterial

infection?
Q. Yas. Can you do that?
AL Yeg, 1 can.
0. If vou assume that we are talking

about a bacterial'inEECtion that hag not spread
through the bloodstream'to the valve and we
also assume that the goal was to prevent that
from occurring by using antibiotics, can we
agree that the antibiotics chosen are usually
chosen empirically?

A. Your quesﬁioa ig a little bit brocad
and nonspecific, but I believe the answer is
yes,_that is, any infection anywhere in the
body that is bacterial will freguently be
treated empirically, that is treated based on
the most likely orgaﬁisms that are there with

antibioctics to cover the most likely organisms
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without necessarily getting a culture or
Without necessarily identifying each and every
bacterium that is actually involved in the
infection.

Q. In patients who have had valwvular
damage from rheumatic heart disease, do those
patients reguire pr@phylactic antibiotics every
time they deﬁelop fever?

A Not neceséarily. However, The
suspicion and the worry about them developing
bacterial infections has got to be extremely
high and part of the standard of care would be
that physicians treating those patients sheould
err on the side of treating them with

antibiotics rather than err on the side of not

treating them with antibilotics.

Q. In a situation where a patient has a
fever but it has not spread Lo the wvalwve, what
antibiotics would cne choose?

A Your question doesn't make any sense

‘bhecause, again, it all depends on what the

infection is, where it is, what the suspected
bugs are, so the antiblotics would be
appropriate to the given circumstances.

0. The patient was complaining of
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fever, weakness and general malaise?

4l

A. If the patient was complaining of

¥

fevér, weakness and geherai malaise and ncothing
else and no other source of an infection could
be identified, then it would be extremely
important to rule out an infection in the
bloodstream and the héarﬁ valves ag the source
and cause of thoée symptoms and findings, and
therefore, do blbod cultures and be ready to

treat that patient based on their clinical

and/or other blood testing and/or cther
diagnostic testing also such as
schocardiogramns,

Q. Doctor, what is -- what is generally
referred to by the lay public as the flu?

A Ig this supposed to be an expert
opinion as to what the lay public refers to?

0. No, I'm using the tferm "flu." Do
you use that term?

E. I do usually when.it means
influenza, but I believe that the lay public
freguently refers to flu;like symptoms when
they're talking about almost any viral iilness.

However, flu-like symptoms can also
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occur with any bacterial illness.

0. In dealing with flu-like gymptoms,
how would you make a determination that it was
due tTo a viral or bacterial infection?

k. It'e based on a combination of the
ﬁatient’s clinical presentation, blood testing
and potentially other types of testing such as
chest x-rays or echocardiograms.

Q. If one believes one has a viral
origin with fiu~1ike symptomsg, doeg Standard of
care reguire that blood tests and chest x-rays
be done?

. I can't answer yvour guestion the way
yvou've asked 1t because there is a presumption
in it that has nothing to do with medicine. It
is not a matter of -- so I‘il try to answer the
best way I can, but it's not.a matter cf 1f one
believes 1it's viral.

The idea is in a patient like this,
in a patient like Maria O'Donnell who has
underlying rheumatic heart disease and
therefore is known to be at greatly increased
susceptibility to developing bacterial
infections on her heart valve which can be

potentially devastating oxr lethal, the




13

14

15

16

17

18

19

20

21

22

23

24

25

36
Zola

obligation of the treating physician is not to
believe that.a patient has a viral illness and
treat her accordingly, it ig rather to make
sure that a differential diagnosis is produced
of the different things that can be occurring
with a patient and diagnostic testing_be done
to determine what is actually going on with the
patient and to treat the patient whenever

possible or necessary for more serious

=h
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in .ons based upon that testing and its
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So -in other words, the idea 1s not
£o necessarily come up with an answer that the
doctor believes in and follow that COufse, but‘
rather to have a differential diagnosis,'have
it working that there are many things thaﬁ
could be going on and that testing be done to
try to differentiate between the many things,

that differentiation cannot be made,

h

but 1
rather than having a belief or making an
educated guess in one way or the other, the
patient should be treated in a way that
protects the patient from the more serious
problem such as endocarditis, and again, that

gets back to what I said pefore about erring on




13

14

15

16

17

18

20

21

22

24

25

37
Zola

the side of treating with antibioticsrrather
than not treating with antibilotics.

Qf Doctor, am I hearing'you correctly
that a patient wﬁo has had rheumatic heart

disease who has then had valve damage, that

'..,1

every Time that patient develops a fever
malaise, a workup has to be done inciudiné
blood cultures?

| A No, not necessarily every time;

however, especially in any patient with

recurrent fevers, with prolonged fever, with

- exceptionally high fever, a blood culture ig

just literslily a couple ounces or even an ocunce
of blood that is taken out and put into a
culture bottle.

So given the fact that developing
endocarditis is potentially lethal or
devastating and given the fact that a patient
with zrheumatic heart disease has the potential
for having the devastating and 1ife—ﬁhreatening
infection, whenever a patient with rheumatic

heart disease has a fever or a fever pattern

n

suggestive of the possibility of endocarditis,
a blood culture ghould be dene, or net just a

blocd culture but blood cultures and blood
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testing should be done.

New, if a patient has one fever and
feels perfectly fine and goes to the docﬁor Two
weeks later and reports that two weeks ago that

they had a fever for one day and has absolutely

no symptomsg anymore, then blood cultures are

not necessary at that point in time. So this
is not an all-inclusive sort of thing.

vou have to look at the situation at

‘any given moment and/or over time to determine

A

when to do blcood cultures in a patieﬁt with
rheumatic heart disease that has had a fever.
There is a very bilg difference between a
patient that hag a fever that is ongoiﬂg or
intermittent over twelve days and a patient.
that has a fever that's only 100.5 degrees for
one day and feels pexfectly fine ctherwise and
has had nothing happen for a week. So it just
depends on the gitustion.

In & patient with an extrémely high
fever, such as 103.8 the way this patient had,
that's extremely worriscome, énd in a patilient --
not just in a patient like Maria O'Donnell but
literally specifically in Maria O'Domnell, when

she presented with a fever of 1032.8, the risks
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of her having underiying endocarditis were,
without questioh, high enough that blood
testing needed to be done at that point in time
to be -~ to help to diagnose wheﬁher or not she
had underlying endocarditis.

Q. In your cpinion, Doctor, when did
she develop endocarditis? |

A " In wy opinion, I believe she
developéd the endocarditis sometime after
12/15/98, that is I believe she either
developed the endocarditis from bacterial
seeding or showering through her bloodstream
from the scope that was done by Dr. Kalucis, or
gsometime after that, some local infection that
she had either in her throat, her mouth or her
nose or sinuses seeded bacteria through her
blocdstream ontc her heart wvalve and she
started her infectious endocarditis illness and
it became subacute, that is iﬁ became an
illness that the bacteria were grqwing'on the
valve, but the course of that illness was such
that it was getting better, getting worse,
getting better, getting worse and at times was
partially treated with antibioctics.

Q. I'm going to get you out of order,
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Doctor; @0 bear with me, plszse. She received
doxycycline and she also received Biaxin, and
as I understand it, you have reviewad the

Mt . Sinai records; 1s that correct?

. That's cdrrect. She received
doxycycline for a teﬁ—day pericd from
February 8th onwards.

Q. And then she was also receiving
Biaxin, correct?

A, Then from, I believe, the 18th very
late at night, so mavbe starting on the 19th is
when she started taking Biaxin. I don't
believe she took the Biaxin until after she
actually called Dr. Parris at approximately
one o'clock in the morning on the 19th.

0. Would those -- would the bacteria be
sensitive to those drugs?

n. I'd have to go back.and lock
specifically, but it doesn't really matter if
it were to be Sensitiﬁe or not sensitive
because in endocarditis, becauée the bacteria
is in a pocket or a ball or a nodule,
antibiotics by mouth will most of the time not
be sufficient enough to treat and cure the

endocarditis. The endocarditis has to be
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treated with very high levels of intravenous
antibiotics in order to ensure adeguate
penetration of the antibiotic into the infected
area in order to sterilize it and kill the
bacteria.

So what freguently will happen 1s
antibiotics that are given by mouth when the
patient has underlying subacute bacﬁerial
endocarditis will fregquently suppresg it,
change its course, but not cure it.

0. The guestion again is, were the Lwo
drugs given gensitive tc those drugs so ﬁhat it
would change the course?

A, Ton answeyr that gquestion, you can
turn to the hospital records from Mt. Sinai and
look at the microbiclogy blood culture reports
from the initial blood cultures to see that the
bacteria strain -- the bacterial strain that
grew on the valve wag Strep. mitils, a viridans
gréup that was resistant to tétracycline, and
doxycycline is essentially a férm of
tetracycline, so the doxycycline did not likely
kill the strep bugs that were on the valve,
although they might have suppressed it a little

bit.
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In order words, these sensitivities

X

are basically what kind of concentration you
need to actually inhibit growth, so it might
have inhibited it a little bit, but it
certainly wouldn't likely have treated i1t
effectiveiy. .

I think that the -- that Strep.
mitis is likely to have been at leasﬁ somewhat
senéitive to the Biaxin, although it's not
specifically listed on this sehsitivity
profile, but also that Bilaxin is not known to
be effective or, I should say, 18 kﬁown
specifically to not be effective treatment fox
this kind of subacute bacterial endocarditis,
so again, although the Biaxin likely would have
helped suppreés things, it certainly would not
have effectively and/or adeguately treated the
infection, and so the infecticon would have
continued_whiie tﬁe patient was taking Blaxim.

Q. How long deeg 1t take to sterilize
the patient?

A That's different for every patient.
The standard of care is to treat a patient with
endocarditis for a minimum of four weeks of

intravencus antibiotics. That is, treating for
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two weeks will only sterilize perhaps 70 to 80

percent of patients. I mean, I don't know the

specific numbers, I don't have them on the top -

of my head, but I'm giving vou an sexample.
Y ' g _ e

ety

The idea is that the shorter periods

of time treating with antibictics are not

likely to sterilize everybody, so it's only

four weeks of

antibiotics that is likely to

sterilize more than, say, 95 to 98 percent of

patients with

four weeks of

endocarditis, but it's not just

antibiotics, 1t's at least four

weeks of antibiotics with other indicators that

the patient's valve has possibly been

sterilized, such ag follow repeat

echocardiocgrams, sedimentation, CBC, repeat

hlood cultures, in other words, doing otherw

testing also to be certain that the patient

doesn't &till have bacteria that are alive and

infecting the

Q. - Am
sum up what I
approximately
almcst all of

A No,

heart or heart valves.

I correct, Doctor, I'll try to
think vou said, that it will take
two weekg in a minimum to reach

the bacteria being eradicated?

that's not what I said at all.

Q. Okay. What did I miss, the bacteria
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will continue to be there up to Two weeks?

AL No, my answer stands the way I
answered it. Ybufve just paﬁaphxased ig
completely wrong. 1711 try to say it again
without having to repeat my entire answer, but
the bottom line. 1s there Qili be some patients
that have less_infected material and they may
respond to two weeks of antibiotics. However,
there will also beé patients such as Maria
O'Donnell who will have much more infected
mterial, and they are more likely to reguire a

minimum of four weeks of antibiliotics to be

sterilized. It will be different for every
patient.
0. In Maria O'Donnell's case, on the

24th of February, am I paraphrasing this
correctly, that she would more likely need four
weeks of treatment to completely sterilize all
the bacteria?

A. More likely than what, more likely
to need four weeks -than what?

O, Than not.

A. Yes, on the 24th, Maria O'Donnell
more likely than not needed féur weeks of

intravenous antibiotic therapy to sterilize the
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valve.

0. Am I alsc correct that even though
the valve has been sterilized, the vegetation
remaing?

A No, what you've saild is not true.
Maria O'Donnell had a vegetation that was
mobile, that means it had a stalk, it was
flapping around in the breeze. When she had an

echocardiogram performed on February 25 in the

=

i ER

hognita that vegetation subseguently broke
off, floated downstream and went to her brain
where it caused a stroke, so that vegetation
was no longer on her valve because, cf course,
it causged her stroke.

However, she had other vegetations.
on the wvalve, that is othér infected areas on
the valve that were:growing as vegetations, and
those areas were sterilized with the four weeks
of antibiotics that she received by vein in the
hospital and/or the center she was sent to
afterwards, but there's still residual scar
tiséue that was left behind afterwards.

0. Doctor, I don't think my guestion
was clear, and I apoiogize‘ Agsuming that the

vegetation hadn't broken off, assume the
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patient with vegetation on the valve, if you
give them a course of antiblotics, the
vegetation remains, although i1t becomes

sterile; is that a fair statement?

A Although it becomes?
Q. Sterile.
A - No, that's not completely true

because the vegetation is made up of . a mass of
infected material, inflammatory material and
scar tissue, and so as you kill the bacteria,
vou remove the bacteria from the vegetation, as
vou kill the bacteria and sterilize 1t,
inflammation in the area also coes &own. S0
vegetations will frequently shrink and/or
possibly resolve depending on how blg they are,
but vyes, there always will be scme residual
scar tissue left afterwards. It's just a
guestion of how much is actually left
afterwards depending on how it heals.

o. Is there any rule of thumb as tc how

long it takes vegetation to shrink and/orx

resolve?
A, Tt will shrink and tend to resclve
over that four-week period, but it may -- 1it,

[0}

of coursge, will continue to shrink after it
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sterile, possibly for many months afterwards,
just the way any scar tissue continues to
shrink.

Just like if you have a scar or a
cut on your skin, even though it locks healed
over after a couple of days, it may take man
weeks or months before the scar is really truly
very small and overwhelmingly healed, and any
scar that forms does tend to shrink a little
bit over many yvearg even though that amcunt of
shrinkage may be very, very small after the
first couple weeks and/or couple months.

0. am I ceorrect, though, that even with
the antibiotics and the bacteria -- the
vegetation being sterilized --

A Sorry, before you go any further,

some of your words -- you may as well start
again.
0. Sure. It wasn't going to be a good

guestion, so I1'll back up, Doctor.
MR. MISHKIND: I was going to object
anyway, So you might as well gtart over.
Q. am I correct that even 1f the

vegetation has been sterilized through the use

of antibiotics, that the sterile vegetation can
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break off and resgult in 1f it goes to the
brain, a stroke or to the heart a heart attack?
ME. MISHKiND: lObjection,'but go
ghead. |

A, Yes, I believe the answer is yes to

the way you've asked the guestion, and 1f we

"make it & little bit more specific and

anticipate your guestion for this case, I~
believe for this case gpecifically that by the
Z24th, this patient had a vegetation that was

mobile and needed to be treated witl

E

antibiotics almost immediately upon being seen
in the emergency room. And when I say almost
immediately, I mean as soon ags three sets of .
blood cultures were drawn, which should have
ocourred within an hour or maybe two hours of
her actually coming through the emergency room,
so antibiotics should have béen"started_by
approximately two hours of this patilent being
admitted to the hospital.

Had thosé antikbiotics been given at
that time and they would have been given
empirically, that i1s without knowing what bug
was involved, but she would still have been

started on exactly what she was put on later
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egsentially empirically, which would have been
vancomycin and genomycin, and if those
antibiotics had been started within twoe hours
of her being admitted to_the emergency room,
then within a reasonable degree of medical
certainty or more likely than not that would
have diminished the likelihood of her having
nad that vegetation break off and having had
the stroke that she had.

Now, at the zame time, I cannobt say
that more likely than not had she been treated?

she would not have had the stroke. I can only

say more likely than not the chance of her

© having that strcke would have been diminished.

Was that clear enough?
0. So in other words, vegetation could
have still broken off more likely than not?
MR. MISEKIND: OCbhiection to the form

of the guestion, but go ahead.

A I can't answer it the way you'wve
asxed 1t.

Q. Am I correct that 1f she had been
started --

L. Sorry, I'm sorry, I'm still thinking

I can actually answer it the way you've asked
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it, the answer is no. I1'11 say it again, more
likely than not, her chance of having a stroke
would have been diminished. I cannot say more
likely than not it would not have happened.
That means I also cannot say more likely than
not that it would have happened. It deoesn't
mean that, but I mean it. So I just can't give
you a spebific percentage of the likelihood of
her having had a stroke 1f she had been treated
within a couple of hours with antibiotics after
being admitted to the hospiltal.

I can only tell vou that the

likelihood of her having had stroke would

o

have been significantly decreased, and that
statement is within a reasonable degree of
medical certainty or more likely than not. - For
instance, to make 1t clearer since there seems
to be confusion here, it's possible that she
had a %0/50 chance of having had a strcke at
that point in time, and that's why I can't
angwer more 1likely than not one way or the
cther she would or wouldn't have had a stroke
if she had been treated with antiblotics.
However, as I said already a couple times, if

she had been treated with antibioctics, whatever
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the percentage chance she had of having a
stroke would have been diminished.

o. You have a patient Qho you suspect
may have a bacterial endocarditis. Do you call
in comsultants such as infectious disease
specialists?

A Yes, I frequently will. In fact, I
take it back, I almost always will. The
infectious disease consultants will be

ally helpful at calling the microbiclogy

=

espec

i+
o

lab, nding out what the bugs are, what the
sensitivities are and helping to adjust the
dose of antibiotice and will also play a
crucial role in helping to éhoose the proper
antibioticé. |

This doesn't mean that I don't know
which antibioctics to treat the patient with.
It just means I try to get the very best
medical carse for my patients, so I will usually
involve an infectious disease specialist to
help me achieve that and to help me with some
of the wérk as I've already described.

o. Would it be appropriaste in keeping

with the standard of care 1f Dr. Balanson

contacted an infectious disease specialist to
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zssist you in the management of this patient?

a. Absolutely.

Q. In keeping with the standard of care
for Dr. Balanson, should have contacted a
cardiclogist to help her in the management of
this patient?

L. Absolutely; however, given the faCt
that this patient -- that the working diagnosis
oﬁlthis patient when the patient was admitted

g

wag infectious endocarditis, both the
cardiologist and the infectious disease
specialist should have been contacted right

away and should have been involved in the

decision-making process right away.

Q. Do you know when -they were called?
2, I believe they were -- well, I can
only tell you that -- I'm sorry, they should

have been called and seeing the patient cr had
input into the patient's care right away. 1
can only £ell vou that both of them were
involved in the patient's care the next day

after the patient was admitted.

G. Do yvou see Dr. Balanson's coffice
record?
A Do I see or did I see? Yeg, I did
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see.

0. Are you aware that she called them
from her cffice while the patient was en route
to the hospital for advice?

A. Do you.want to point me to something
specific in the medical records? In her note
on 2/24/99.it éays; T did discuss this with
Dr. Cuglewskl and br. Moste, so I did believe
she did discuse the case with those two docﬁors
on.2/24f99.

. Are you aware tThat that was after
she made the impression of endocarditis and had
the patient sent to the hospital that she had
those phone calls?

A. T believe.so, that's what it looks
like here, vyes.

Q. Were vou aware that Dr. Cuglewski,
T'm not sure if I'm saying this correctly,
recommended that antibiotics not be started
after three sets of blood éultures from 24
hours teo 48 hours apart?

k. Actually we have a variety of

[\

different recommendations being made by
Dr. Cuglewski and his team, so you can loock at

21l the different notes that were done to try
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to put all cof them togetber but -~ and 1f vou
want, I‘ll.go threough that with vou right now
in terms of answering your guestions.

Q. The progress notes, Dr. Cuglewski’s

progress notes?

L. His progress note on 2/25/99.
Q. That's the one I'm referring to.
. Reads, will repeat additional blood

cuitﬁres in next 24 hours and decide on
antibiotic therapy.

In addition, there ig a consult
sheet that was filled out that was performed by
Dr. Cuglewskl and whoever his asgociate, in
which the recommendation was made initially
after blood cultures, should treat with
antibiotics until blood culture results back
and adjust medicines, and then that note is
followed up by Dr. Cuglewski saying, see
progress notes, so there ig, 1f not an actual
centradict in what is written, there's a slight
change in terms of, and I shculd say, a change
and a vagueness in termé of what's actually

written in terms of when antibiotics should be

=

started.

I believe that it's wvery clezr and I
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agree with the fact that antibioticeg should be

started after three sets of blood cultures were

"done, and as I've already sald, those three

sets of blood cultures could have been doune
within the first couple of hourg from when the
patient first got to the emergency room. I
think it's a deviation from the standard of
care in Maria O‘Doﬁnell to have waited for
anything beyond thoge first two hours to
actually start her on antibiotics.

0. Well, Doctor, did Dr. Balanson who
contacted the infectious disease specialist
immediately have a right tc rely on his
recommendations as te what to do regarding
antibiotics and blood cultures?

A. Up to a certain point. At the same
time, Dr. Balanson is a treating physician and
she should be aware of how to treat infecticus
endocarditis and how to treat infections in
patients that have history of rheumatic heart
disease and recurrent fever the way this
patient had.

In addition, on the 25th -- on the
25th of February in 1999, she was called by

Dr. Mostc ahd informed of the fact that the




[
o

-t
}....I

13

14

15

16

17

~18

15

20

21

22

24

25

_ 56
Zola

patient had a vegetation on the mitral valve.
So egpecially by that time she knew that this
patient undoubtedly had endocarditis and had a
very high-risk stéﬁe for having a stroke being
that the patient had a vegetation that was
actually mobile or flopping around 1m the
bloodstream on that mitral valve.

Q; _ Docteor, I also note that she called
Dr. Cuglewski immediately after hearing from

Dr. Mosto?

[

e that's 1n her note also,

v

A I bel
ves.

0. Are you saying that Dr. Balanson
should have overruled the specialist in
infectious disesase and gone ahead and treated
this patient even though=he‘did not want it to
be at that time?

A It's not a matter of overruling,
it's a matter of the two of them treating the
patient in an appropriate manner. She is an
internal medicine physician that is in.charge
of this patient's care; and therefore, she
along with Dr. Cuglewskl need to make the
decision 2s to how to treat the patient. And

the standard of care in a patient that is
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infected the way that this patient was and
in -- especially in a patient with a known
mobile vegetation is that the sooner and
quicker a patient like this receives
antibiotics, the more likely they are to do
well.

Q. Well, Doctor, let me go back to my

gquestion then. If Dr. Cuglewski felt that this

patient should not be treated immediately but

wait until another set of klood cultures were

en, did Dr. Balanscn have an obligation to

i

o

got
adhere to that advice?

A. If yvou want to put it that way, then
Dr. Balanson had an obligation to draw another
blood culture, that takes all of five minutes,
and then to. treat the patient with antibiotics.

Q.. Did Dr. Ralanson have an obligation
to overrule any c¢linical advice given by
Dr. Cuglewski and go away and treat this
patient?

A, - Again, 1t's not a matter of
overruling but, vesg, 1f Dr. Cuglewski.gave
advice that flies in the face of standard
medical care, then 1t is her obligation to

practice medicine within the standard of care
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and treat this patient with antibiotics.

Q. well, are you saying then that
Dr. Cuglewski deviated from the standard of
care in this case as well?

ME. MISHKIND: Objection.
Go zhead.

A In termslof his recommendatiocn to
wait on giving antibiotics to this patient,
ves, I believe he did.

Q. Do yvou disagree with the
recommendation that the blood cﬁltures should
be done three hours apart?

A, Yes, the blood cultures are merely a
matter of drawing a certain amount of blood to
increase the likelihood of detecting bacteria
in the bloodstream and growing them out. So
there was no need to wailt furthexr and draw
other cultures before starting the patient on
antibiotics, rather the need was to draw the
blood cultures over a relatively short period
of time, get all the blood cultures in and
start treating the patient with antibiotics.

. So the advice ocn 2/25 at 3:00 p.m.
by ﬁr. Cuglewski to receive blood cultures in

the next 24 hours isg improper medical care?
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ME. MISHEIND: Objection.
Go ahesd.
A Yeg, in the sense that it deviates

from what the standard of care would be at that

point in time. Now, again, I'm not sure -- you

e

caid 3:00 p.m., so I'm not positive 1f at

3:00 p.m. he knew about the vegetation that

Dr. Mosto had seen on the patient valve.
Knowing about the vegetation makes

it that much more imperative that-this patient

be treated with antibiotics right away;

however, it doesn't change what I saild before,

that the patient should have been treated with

antibiotics empirically after a couple of hours

after being admitted to the hospital.

O. Did Dr. Mosto deviate from the
standard of care when did he not come in
immediately and do the echocardiogram?

MR. MISHKIND: Objecticn.
Go ahead.

A, No, I don't believe so because the
echocardiogram was not ordered that way.

Q. Sorry, I don't understand that
answer. Can vyou explain it?

A Meaning that unless Dr. Balanson
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directed him to both see the patient and do an
gchocardiocgram as an imagé, then he did not
deviate from standard of care.

o Tf Dr. Mosto knew on the afternoon
of the 25th when the patient was.admitted to
the hospital that Dr. Balanson expected
endocarditis, did he have an obligation in
keeping with the standard of care to come in
immediately to do an echocardiggiam to assist
in the diagnosis?

MR. MISHKIND: Objection.
Go ahead.

A. Your guestion doesn't make sense
because he did do an echocardiogram on the
25th.

Q. Sorry, I had the wrong date. On the
24th at.S p.m. when Dr. Balanson talked to
Dr. Mosto and teld him of her suspected
diagnosis, did he have an obligation to come in
immediately and perform the echocardliogram?

MR. MISHKIND: OCbjection.
Go éheéd.

A. No, he did not because doing the

echocardiogram cor not dolng the echocardiogram

did not change what needed to be done for this
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patient. That is, the patient needed to have
blood cultures done, at least three sets, and
within two hours oﬁ sc started on empilric
antibiotic therapy for infectious endocarditis
or other deep-seated infection, and having dene
the echo or not doing the echo wouldn't have
changed that; and therefore, it was perfectly
within the standard of care and éppropriate to
have done'the echocardiogram on the next day.

And again, as I said beforé, evern
the findings on the echocardiogram did not
change what the standard of care dictated
should have been deone for this patieﬂt, it only
bolstered it and made.it that much more
important that the patient be started on
antibiotic therapy.

Theoretically, the patient should
have already been on that antibiotic therapy by
the time the echocardiogram was done? but once
the echocardicgram was done on the 25th and the
patient was still not on antibiotic therapy, it
made it that much more imperative that the
patient be started on empilric antibiotic
therapy.

0. You then disagree also and feel that
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Dr. Cuglewksi deviated from the standard of

care when he wanted to have the results of tLhe

blood culture back before starting treatment?
MR. MISHKIND: Objection.
Go ahead.
AL Yeg, I've already answered"that
guestion an& I've already gald ves, he did
deviate from the standard of care by wanting to
wait Ffor the blcocod culture results back before
treating this pétient with antibictics.

Q. Did he also deviate from the
standard of care by not recommending starting
antibiotics before the results were back?

A Yes.

Q. Do vyou know anything about
Dr. Cuglewski's background?

A. T don't believe sc. It's
possible -- well, I mean, with exception of --
no, actually, I don't recall reéding anything
about his background.

Q. Are vyou aware that he's a infectious
disease specialist?

A. With the exception of him being an
infectious disease speclalist?

MR. MISHKIND: Are you aware that he
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wag an infectious disease specilalist, I

believe that was the guestion.

L. Yes, I am aware of that.

0. Can we agree, however, that if
antibiotice are started in this case before the
blocd cultures -- the blood 1s drawn for
culture, then vou will not be sure what
organism you're dealing with?

A That is a possibility, but that's
not what I =aild should have been done,
according to the standard, I said that three
sets of blood cultures should have been drawn
before, then the antibiotics should have been
given.

Q. So you are agreeing then that you

take the blood samples and then start the

antibictics, not start antibiotics empirically

and do the blcod cultures?

A Correct. However, 1in grave
difference to what was done with this patient,
this patient should have had the blood cultures
done right away, as ﬁhe first two sets were
done, had the third set done very soon after

and then started antibiotics, again, within two

hours or =so of being admitted to the hospital.
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Q. In your opinion, did she have
bacterial endocarditie on January 25, 19887
A. Yes, I beliéve that the patient did

have early infectious subacute bacterial
endocafditis,

Q. What are vou basing that on?

A, Based upon the circumstances of this
case, her history, the procedure that she had
on 12/15/98, the ‘bug or organism or bacterium
species that was eventually cultured out and
presumed to be growing on her valve and the
findings on echocardiogram from January 28,
29,

Q. What was the findings on the
echocardiogram that leads to that conclusion?

A On echocardiogram on January 2§,
1998, there ig severe thickening and noaularity
of the mitral valve leaflets, specifically
severe thickening and nodular tissue in the
area that this patient did develop a mobile
vegetation, and so I believe that givaen her
circumstances and presentation, that -- and
knowing the natural history of subacute
bacterial endogarditis caused by 8trep. mitis,

that this patient had underlying endocaxrditis
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in a rélatively early stage in late January of
1999 and it subsegquently progressed after-that
point in time.

.Q. What clinically was available to
Dr. Z%irafi to indicate that she might have
endocarditis?

A Not very much, in that Dr. Zirafi
knew that the patient had a history of
rheumatic heart disease and would have known.or

gh & have known that the patient had had some

—

s

u

X

H

procedures recently, but based on Dr. Zirafi's
medical records, which are very thorough and
complete, the patient didn't have much else in

.

the way of complaints at that point in time to
suggest that she had underlying endocarditis.
So although I believe she did have
it at that time when seeing Dr. Zirafi, she did
not have much in the way of complaints or
encugh in the way of complaints to suggest that
she had underlying endocarditis or that she
reguired a workup or diagnostic testing for the
presence or absence of underlying endocarditis.
Q. Is it your opinion then that
Dr. Zirafi metrthe standafd of care?

L. Yes. In terms of in her office
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visit at that point in time.

0. How about after the echocardiogram
came back? |

A Although the echocardiogram was
abnormal and though -- although it was regulred
based upeon that that Dr. Zirafi communicate
those abnormalities to the patient, I believe
she may have deviated from standard of care
initially in not:discussing'ihose findings with

the patient and/or making sure that the patient

fn

12d adequate follow-up except for the fact that

)

this patient did have follow-up after that
peint in time, and eventually Dr. Zirafi did
send the results of that echocardicgram to the
location at which Maria O'Donnell was having
medical follow-up.

0. She sent it to Dr. Mosto, correct?

A No, she sent it to Dr. Rosenfeld,
but at that clinic where I believe Dr. Parris
was also.

Q. She also sent it to doctor --

A She may have sent it to Dr. Mosto
eventually, but IT'm ta king about she sent it
on the 19%th of February to Dr. Rosenfeld, I

think the name is.
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MR. MIZHKIND: Correct.

Q. Docﬁor, let me just tie this and
then I1'11 move on because the other attorneys
will have to ask guestions as well .

Did Dr. Zirafi's care in any manner
deviate from the sgtandard of care?
MR, DZENITIS: Objection.
MR. MISHKIND: Do ybu understand her
gquesgtion?
THE WITNESS: Yes, I do.

0. No, T don't believe it did. 1
believe I would have done things a little
differently in terms of making sure that the
medicine doctors following her knew about her
findings on the echocardiogram earlier, but I
don't believe that Dr. Zirafi not doing that
was a deviation from standard cf care.

in other words, again, I would do it
somewhat differently, but that doesn't mean she
deviated from the standard of care, because
eventually this patient did get medicine
follow-up and she did get the results of her
echocardiogram to the doctors that were
following her.

. Turning to Dr. Hollin, did
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Dr. Hollin deviate from the standard of care?

A, Yes, he did.
Q. In what manner?
AL In a number of manners, but very

specifically when he saw the patient on the
18th of February, he did not cobtain an adeguate
history or appreciate adeguately the history
from this patient of her having had a history
of rheumatic¢ heart diséase.

Given the fact that this patient had
a history of rheumatic heart disease and was
complaining of 12 days of fever on and off, he
should have had a very gtrong suspicion for the
patient having underlying endocarditis, and
therefore, should have made gure that the
patient had an EKG, blood work including a CBC
and differential, a Westergren sedimentation
rate and blood cultures performed at that point
in time.

in addition, for whatever reason,
whether it be a broken machine or lack of
technician or whatever, if the blood testing
could not be performed that evening at his
office or at the MedCenter or wherever, then he

had an obligation to send the patient for all
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the testing that I just described as soon as
possible, whether it be To an emergency Iroomu,
to a hospital or to some other facility, and
ensure that this patient did receive that kind
of testing as soon as possible. Had that
testing been done, this patient should have
been admitted to the hospital for an underlying
deep-seated infection and presunmptive
infectious eﬁdocarditis and should have been
treated according to the standard of care for
that infection with antibilotics in a very
timely fashion.
2nd had all thst been done, then

this patient would not -- would more likely
than not not have had her stroke and more
likely than not not have reguired valve
replacement when she did. Although it is
possible that she would have reguired valve
replacement eventually, whether it be five, ten
or twenty vears down the line.

Q. What were the indications for the
valve replacement?

h. The indications would have been
worsening of her mitral regurgitation,

enlargement of the chambers of her heart and
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- increasing in symptoms consistent with that

valve regurgitation such as shortness of
bhreath, weakness, fatigue.
o. Should she have thig valve replaced

shortly after the initial stroke?

A. No.
0. Why not?
A Because there wasn't a specific need

for it at the time.

0. Did she ultimately £lick off
vegetation resulting in the optic artery being
impaired?

A, I don't know if it’'s a vegetatlon,
but she had an embolus or she had something --
most likely something from her heart valve that
broke off and eventually caused her to lose her
vision in one of her eves.

0. should that valveée have been replaced
earlier?

ME. MISHKIND: Objection.

Go ahead.
A Again, I already answered that
gquestion
0. How could thaﬁ embolug have bheen

prevented?
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MR. MISHKIND: Cbkijectiocn.

A Yes, if her wvalve had been replaced

earlier, it might have prevented that embolic
event in terms of her losing her vigion and it
also might have been fraught with other
complications.. vou don't replace a valve when
it doesn't need to be replaced because of what
may happen in the future.

In this particular case, 1t is
poésible that replacing that valve would have

prevented thet particular event, but 1t wasn't

Q. 1t was replaced shortly thereafter,
was it not, Doctor?

A Correct.

Q. I'm saying that that valve
replacement was timely.

A I think that replacing her valve at
that time was a judgment call, but it was
within the standard of care to replace her
valve at thaf time, especially given the fact
that she had had a second embolic event from
problems with that valve.

However, if the valve had not been

replaced at that point in time, that also would
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have been within the standard of care.
Undoubtedly her valve would need to be replaced
at some point in time, but the longer that you
don't have to replace the valve, the longer you
put off her being exposed to the risks of dying
from the operation, the longer vyou put off her
having to be on Coumadin or bloocd thinners or
have the risks of bleeding to death or bleeding
complicationg from being on Coumadin.

S¢ again, you don't repiace a valve
unless 1t's specificaily indicated, but there
wili.be times when it may or may not be
indicated and that's when it is within the
standard of care to do it either way. That's
when it becomes a judgment call, that is, a
judgment call still has to fall within the
standérd of care whatever that judgment may be.

Q. The date of the diagncsis of
endocarditis --

A Sorry, repeat the guestion, we
missed the first two words.

Q. Wae the impression endocarditis, 1s
it not a judgment call as to the exact timing
of starting antibiotica?

MR. MISHKIND: Objection.
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Go ahead.

A I can't answer the guestion the way
vou've asked it because you used the phrase
"exact timing." I've already answered that
guestion in the sense that zgve.said that it's
within the standard of care to treat patients
with infectious endocarditis or any deep-seated
infection, and especially an infection like

endocarditis, as an infection in the

amard

bloodstream. It*a the standard of care to

ics ag soon

ot

Rokie;

[

treat thoge patients with ant
as possible because theilr likelihood of doihg
well is directly related to how quickiy they
get antibiotics.

To delay antibilotics in a patient
that has an underlying deep-seated infectlon
such as.infectious endocarditis would be in
deviation from the standard of care unless

there were an overwhelming reason to delay that

treatment.
Q. What would those reasons be?
A None that are present in Maria

O'Donnell in this particular case.
Q. What kind of -- give me gome

examples, however, whether or not In this case.
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MR. MISHKIND: OCbjection.
Go ahead.

‘A. . An example might be if the patient
had already received intravenous antibioticé
multiple.times in the past, had already had an
echocardiogram showing that there was no large
vegetations and if it wexre felt that the
patient was at low risk for having a delay in
treating her with antibiotics oxr treating the

natient with antibictice, and so in that sort

of circumstance, a brief delay in

ntibictics may be warranted within the

1

standard of care but certainly not in a patient
that has had a'history of high spiking fevers,
of fevers going on for a long period of time,
with a history of rheumatic heart disease and
without guestion not in a patient that has a
mocbile vegetation on the mitral valve.

Q. Do vyou have any criticisms of
Dr. Kalucis?

E. Yes, I did, as I outlined in my

repoxrt.
0. What are those criticlsms?

MR. MISHKIND: Objection.

Go ahead.
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A, Those criticisms have te do mainly
with the February 22, 1599 visit in which there
is some ambiguity in terms of the history ﬁhat.
he took from his patieﬁt in which he describes
the patient as having her_symptoms all
returned, and it's unclear to me whether or not
the symptoms that all returned were the
hoarseness .or whether the symptoms were also
cough, fever and indigestion. I think it'é

sible to interpret  -the note that the patient

oy
Ind

n

had an episode of cough, fever and indigestion
at some point prior te February 22, 1289 that
mostly resclved but that gave her a return of
her symptoms of hoarseness.

It's also possibkble that he wrote the
note meaning that her symptoms of cough, fever
and indigestion had returned; and therefore, I
believe he deviated from standard of care, if
indeed this patient had recurrent fevers, by
not either treating the patient and/or doing
diagnostic testing for the source of her fever
or ensuring that the patient had adequate and
immediate follow-up to do the same, that 1s

treatment and diagnostic testing for those

o

fevers.
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So in ordexr for him to comply with
t+he standard of care, he would either have
started the patient on empiric antibilotics on
the 22nd or ensure that by the 23rd this
patient was being seen by a medical physician,
that is internal medicine, cardiology,
whatever, by a medical physician to either
diagnostically test and/or treat those fevers.

0. Are you also suggesting that his
deviationg from the standard of care if he did
Qhat you said he should have done, that the
consequences, embolic event would have been
either attenuated or avoided?

A. No, I believe that on Febfuary 22,
1999 when he saw the patient, at that point in
time, again, having started the patient on
antibiotics that day or the next day more
i1ikely than not would have diminished the
likelihood of this patient having had a stroke.
However, again, on the 22nd, I cannot say more
likely than not that treating this patient with
antibiotics would have prevented the stroke.

0. That's on the 22nd, I'm sorry,
that's the date you sald?

AL Yes, that's the date that
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Dr. Kalucis saw the patient.

Q. Why is it you can't say that,
Doctoxr?
A Because I believe that this patient

developed her mobile vegetation some time soon
after, approximately the 20th or the 2lst of
February, and therefore; esgentially after the
2ist of February, treating with antibiotics
would have diminished the likelihood of that
mobile vegetation from growing and breaking off
and causing a strcke, but I believe that by
rhat time, it was too late to say within a
reasonable degree of medical certainty or more
1iké1y than not that treating with antibiotics
would have prevented the stroke.

Whereas before the 2ist of February,
I believe I can say that treating with
antibiotics, that is appropriate antibiotics
for endocarditis, would have prevented growth
of her vegetation and eventual breaking off of
the vegetation and eventual stroke. I think I
szid that correctly. I'11 probably figure that
out when we actually read the transcript of
thisg deposition

Q. Are vou critical of Dr. Parris?




[

17

18

19

20

21

78

Zola
AL Yes.
Q. What manner?
2. How about before we get to that, we

téke a two-minute break?
MR. MISHKIND: Let's take 2
Ffive-minute break.’
(Short recegs taken.)
Q. Doctor, I think where I left off,

vou have criticisms of the care of Dr. Parris?

A Yes.

0. Why don't vou tell us what those
are?

A Okay. I'1l try to summarize them as
best I can. But basically when Dr. Parris saw

the patient on 2/8/99, I believe that he had no
appreciation of her history of rheumatic fever
and rheumatic heart disease, that he
inappropriately and deviating fxqm_the standard
of care treated her history of hoarseneés,
fatigue, calf cramps, fever, ginus troukles and
a temperature of 103.8 on 2/7 p.m. and also of
104.4 basically and also not having symptoms of
an upper respiratory illnesgs, basically that he
treated those findings with doxycycline and in

deviation of the standard of care did not do
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blood work including a CBC, sedimentation rate
and blood cultures and did nct perform an EKG.
Essentially the same criticism or
criticisms or whatever apply to the 2/11/99
visit, and essentially the game criticisms
applied to any time from 2/17 on, that is, on
2/17, he received a phone call from the patient
that feversg and chills were still present, he
didn't get back to the patient until a day and

a half later at 2:30 p.m. on 2/18 leaving her a

et

mesgage because th arient had already gone to.

[
"o

the MedCenter, that he got a telephone call

o'clock in the morning on

E._J

From the patient at
2/19 and was told that she had continued fevers
to 1032 and told her to take the Bilaxin and
didn't have her come in for diagnostic testing
and/or-treatment the next day, whether it be to
the office or to the emergency room at the
hospital, that on a second telephone -- that on
the second telephone call of 2/19, he noted
that the patient's CBC came back with a2 white

count that was elevated at 11.4 and didn't

‘attribute enough significance to that abnormal

white count, again, to do what I saild aiready,

that is to ensure the patient had diagnostic
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testing with blood work and EKG as discussed
and eventually admit the patient to the
hospital.

He alsc missed the significance of a
rheumatic crit of 20, which is low and very
clearly anemic and also consistent with her

nderlying infection. Basically thét he didn't
ses her to do these things. And I should say
glither see her oOr ensure that she be seen by
someone either in hig office or in an emergency
room or hospital or somewhere else to perform
the testing and treatment that I've already
discussed.

I .think that pretty much ocutlines
the major deviations from standard of care by
Dr. Parris. Had he practiced medicine within
the standard of care and ensured that this
patient got the diagnostic testing of the blood
work and the EKG in a timely fashion from
February 8, 199% on, then I believe she would
not have had the subseguent strﬁke gshe suffered
and would not have regulired her valve
replacement at the early time that she then did
have valve replacement.

Q. Doctor, have vyou told us the
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criticisme of all the caretakers in this case?
A I believe so, althcugh some cf it
may be in kind of a summary form. I haven't
given you a detailed line by line critique of
every visit and every note by every doctor,
that is, there may be other deviations in terms
of not listing aspects of a physical exam or
not properly documenting things in the medicai
records or not obtaining old reports or medical

records when thev should have been obtained,

2all sorts of things like that, but either way,
Y

b

T believe that the way that I've answered
effectively summarizes the vast majority of my
opinicns and lays out the reasons for my
opinions in terms of deviations from standard
of care of the doctors involved in this case.

0. Did vou give me all of your
criticisms of Dr. Balanson? |

A I beiieve so. If on relocking at my
deposition or relooking at the records 1
realize that scmething has been omitted, then I
will, of course, let Mr. Mishkind know as soon
zs possible so that he may inform you.

0. At the time that vyou wrote your

report on July -- January 17, sorry, 2001, not
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seeing Dr. Balanson's deposition, correct?

A Correct, I had alsc not seen the
full and complete records from Dr. Hollin nor
the full and complete records from Dr. Balanson
nor the full and complete records from
M{. Sinai, but I'd clearly seen the majority of
things ag wag outlined in my report, I believe,
and certainly had enough of the records to form
my opinions. And I don't believe my opinions
have significantly changed since that point,
they've only been bolstered by other materials
rhat I've subseguently obtained.

With the understanding also that my
opinions about Dr. Hollin in my report invelvad
me discussing whether or not he actually had
the information or whether or not Maria
O'Donnell had communicated information about
her rheumatic heart“disease.to Dr. Hellin, but
at that time I did not have the intake
gquestionnaire that was provided to me
eventually in a more complete copy of his
medical records in which I did see that he did
have the information of her having had
rheumatic heart digease and/or heart murmur in -

the past.
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0. Doctor, at the time of your report,
Dr. Balanson's office notes are complete office
notes?

A. I know that I didn't have complete

office notes because I subseguently received a

more complete copy of those office notes after
igsuing my report.
0. and the initial set of records that

you had at the time of your report did not

incinde communications about her with Dr. Mosto

JLE I 1 G

and Dr. Cuglewsk:

+J

F

Al Correct.

Q. Also you did not have the complete
Mt . Sinai records when we have the progress
notes on 2/25 of Dr. Cuglewskl, correct?

A No, I believe I had that progress

0. You had the consgult, not the
progress notesg; ig that correct, Doctor?

A No, I believe I had both when I did
my initial report. Let me just see. Yes, I
had the progress note also from 2/25/99.

Q. Blood culture results, covrrect?

B, What about the blood culture

results? I had those when I did my report
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MS. HARRIS: Okay. 1 don't have any

further guestions, Doctor. I'm goling to

scan my notes and let someone else go

ahead of me first.
MS. MOODY: I'l1l go, David, i1f you

want .

MR. MOS8S: That's fine.
EXAMINATICN BY
MS . MOCDY:

Q. Doctor, I'wm Nancy Moody and
representing Dr. Parris and his medical group
in this case. I just have a few follow~up'
guestions here, I'll try not to bé redundant .

How much vegetation does it take to
cause a stroke?

A Very small.

Q. How long does it take for an amount
of vegetation capable of causing a stroke té
form?

A, It may only take a day or a couple
of days for the amount to form; however, the

amount hasz to be formed and changed in a way

'.....i

that it's also likely to bresk off, so not oni

does a vegetation have to form as a growth on

Y
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rhe valve but it has to extend ocut, it has to
héve a stalk, it has to in some way become
mobile or change in a way that little pieces
start breaking off in the blocdstream.

Q. In this cacge, can you tell me to a
reasonable degree of medical prebability when
the formation of the vegetation began?

A Well, the formation of the
vegetation began when the patient developed
endocarditis gsometime in late December and/or
in January, December of 98 or January of 189%.

By the time the echocardiogram was done. on

' 1/28/99, there was undoubtedly vegetation

material that existed on the valve, but none of
it was specifically mobile or flicking around
oﬁ locking like it was likely to break off.

So sometime after the 28th of

January 1599 is when the vegetation would

have -- vegetation material cn this -- on Maria

O'Donnell's valve would have cha;ged in form
and basically taken the form that was more

likely to break off and embolies and cause a
stroke. Given the fact that we see what it

looked like on 2/25/%92, given her clinical

course in terms of fevers, when she first
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spiked a large fever, which was at least on
2/7/%9, I believe by 2/7/9% she already had a
significant amount of infectious material on
the valve to create a very high fever.

However, knowing how long it takes
to form vegetations and theilr likelihood ©
breaking off and causing strokes, I believe she
formed the mobile vegetation somewhefe éround |
the 21st of February or possibly . even a little
hit bheforehand. That is, i1t may have already
beern mopile before then, but it continued to
grow from that point on and become much more

likely to break off and cause a stroke from,

“say, the 22nd -- or 21lst to 22nd onward.

0. Did vou just say that on February
2nd of '99, she had enocugh vegetation on the
valve to cause the high fever?

A No, on February 7th.

o. Wait a second. Strike that.

MR. MISHKIND: We knew what you
meant.

Q. On February 7 of 19989, did you say
that she had encuch vegetation on her valve at
that point to cause the high fever of 1037

Yes.

i
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0. Iz it your opinion that the fevers
that che claimed to have been spiking or

actually had been noted were related to the

vegetation?
E. - That's simplifying things toc much,
itfs not just the vegetation. E&he undoubtedly

had infection on her valvé, most likely in more
than one isolated spot, and the vegetation
grows out of one of the sgpots, but the
vegetation 1s like a stalk of broccoli that's
growing out of an area that is infected, but
the area that is infected that the stalk of
broccoli grows out of is also called a
vegetation, it's just not the vegetation that
also looks like a stalk of broccoli that's
flying in the wind or flipping around in the
bloodstrean.

0. I just wanted to be clear on whether
or not vou were saying that the temperature
issue is related to vegetations and 1f there
hadn't been vegetatiocn, she wouldn't have had
the spiking temperatures?

A, Yes and no in the sense that any
endocarditis is, by definition, vegetation,

ockay, so vegetation just means growth on the
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valve, but that's what endocarditis is, growth
on the valve, it's a growth on any part of the

heart, but in her case, she had growth on her

. damaged valves, so she had hacteria growing on

her valves that started way back in either
December soon after her -- the scope down her
nose and then to the back of her throat or some
time soon after that from another infection
that she had, bub either way, as soon as the
valve wae infected, it has vegetation on it.
The vegetation may just be a surface
infectrion, it may not be flipping around in rhe
nloodstream, bubt it's still a vegetation.

Q. And this vegetation, do you believe
the vegetation that was forming was not visible
on the echocardiogram that Dr. Zirafi did?

A. Well, no, on the echocardiogram rhat
Dr. Zirafi did éhows clear abnormalities that
are nodules and thickened areas of the valve
that could have been vegetations. But there's
no way to know what they are at that point 1n
time. They were just locking at the echo with
her history at that polnt in time; there would
be no way of knowing what they were.

In retrospect, I believe that there
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were areas of infection on her valve especially
given where her mobile vegetation eventuaily
ariges from. But again, at that point in tinme,
ro be fair to Dr. Ziratfi, there would be no way
for her to know what those thickenings were
with the exception of saying that they're
thickenings and they could have been there for
20 yvears from her rheumatic fever.

Q. Would your cpinion be different 1f

Dr. Zirafi knew of the history of fever and

A Abhsolutely.
MR, DZENITIS: Objection.
A In other words, that's very clearly

not present in her very detailed and
comprehensive note. But in the --
MR . MISHKIND: She's sgaying
hypothetically.

A. Tn the hypothetical that she knew
that this patient wasg having fevers and
fatigue, and the fatigue 1s almost meaningless,
it's the fevers, but in the presence of this
patient having fevers and having that
echocardiogram, then the standard of care would

have reguired her to have performed blood
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testing, blocd cultures, et cetera.

0. Does every patient with rheumatic
heart disease develop heart valve damage?

A Not necessarily, but, yes, in that
you've already described 1t as rheumatic heart
disease, but sometimes rheumatic heart digease
may be just some damage of the tigsue, not of
the valve specifically, so there's always the
exception, but within a reasonable degree of

certaint anyone with rheumatic heart disease

e

has damage to their valves or fo a valve

o
(8]

somewhere. Now, anyvone with rheumatic fever
may or may not develop damage to their valves.
Q. But it's vour opinion that she
developed éamage to her valves ag a result of
rheumatic fever based upon the echocardiogram

of January of 19997

A Yeg.

O. Even 1in retrospect?

2. Ch, absolutely.

Q.  What caused the fever in this case

fo wax and wane?
A That's the natural cause of subacute
hacterial endocarditis with a organism like

Strep. mitis in addition to the fact that she's
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being treated with antibiotics at various
times.

Q. Yeu're aware, are you not, that

there has been some testimony that Maria took

antibiotics on her own that were not ordered by
a physiclan at various timesg?

. I believe so, ves, and therefore,
those antibiotics may have also altered the
course of her underlying endocarditis, not
curing it, but making it wax and wane.

0. Do you think that she caused her
condition to be worse?

MR . MISHKIND: Objection.

A Not specifically, no, she didn't
cause her condition to be worse. If the
infection was there, the infection was there.
She may have pariially treated it at times
pecause she did or didn't take -- let's say she
had taken other antibictics at various timesg,
it would have been partial treatment and so it
would have made her -- her clinical course be
something of intermittent fevers, but it --
that didn't specifically make her worse, if
anything, it made her a little Dbit Dbetter, not

curing her but, again, partially treating the
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underlying infection.

Q. S0 in other words, you don't place
much significance on the fact that she was
taking antibioctics without a doctor's order?

MR, MISHEIND: Chiection.
Go ahezd.

A Your guestion dcesn't make sense.

There is a significance to her taking

antibiotics without a doctor's order is what

may be contributing to the waxing and waning
course of her fevers, of her infection, of her
gymptoms .

¢. = Making 1t more difficult to
diagnose?

MR. MISHKIND: Objection.

A, Tt may or may not make it more

difficult to diagnose. It is not hard to

diagnose someone with rheumatic heart disease
who has endocarditis when they present with a
fever of 103.8 and then 104.4, all you need Lo
do is draw blood cultures, that takeé all of
five minutes.

Q. Did you see any place 1n the records
that you reviewed where a health care

practitioner actually took a temperaturse that
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high on Maria O'Donnell?

P ] P T T TR 1
v

ME. MISHEKIND:

th

A, I recall a temperature of 100 point

something by either Dr. Hollin or Dr. Parris.
Q. Is it vour recollection that the
temperatures of 103 and 104 were reported Dby
Maria as opposed to being temperatures that
were actually taken by a health care
practitioner?
o Correct, In other words, at

MedCenter by Dr. Hollin we have a temperature

E....I

of 100.0, Dr. Parris has a temperature that was
taken of 37.1.

Q. Which would be what?

A Which 1'd have to lock at the
conversion scale, but somewhere in the near
normal range, and he just lists that the
patient ran a temperature of 103.8 at night.

In fact, her fever pattern was such that most
cf her fevers did seem to occur at night.

Q. hre there other illinesses where That

ig the case, that fevers tend to occcur at

2. I'm -- almost anything that causes
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fevers can have fevers that occur at night.
Q. But there aren’t any particular

diseases that you can think of that?

A, There may ke, but it's not a
diagnostic point. In other words, it's not
going to make the diagnosis one way. Anything

that is a bacterial illness can have fevers
that tend to spike in the afterncon or evening,
whatever, once a day.

What, if anything, did the

O

hoarseness play in this whole scenaric, did it
have anything to do with the bacterial
endocarditis?

L. Well, only in that her hoarseness
may have been a residual of an illness that she
had that helped geed her valve with the
bacteria. In other words, she might have had a
viral illness that caused her hoarsenesgg, she
may have had laryngitis, a tracheal bronchitis
that was viral, but if it alsc had a bacterial
component to it and seeded her valve durin
that time, then that's what helped cause her
infection, or her hoarseness 1s what got her t
the ezr, nose and throat doctor, Dr. Kalucis,

that caused him to do the scope that he did
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which may have seeded her valve with bacteria
on 12/15/98, so that's how it played a role,
but as a specific symptom, it's not dilagnostic
of anything except hoarsensss.

Q. You have already answered this in
discussing antibiotice and IV antibiotics and

then needing to generally carry on with those

four weeks.
during the

regetation

individual

buring- that four-week time period,

firgt week, is it -- is the

continuing to grow or will giving

W

i

[0

thera

)

top the vegetation from

soon as the antibiotic therapy is

It would be different for a given

patient, but ag a general rule, once

appropriate antibiotics are started, there

should be no further growth of bacteria, and

the inflammatory process should begin to

subside because the bacteria are being killed

and cleared.

0.

Is there any mechanical way to

remove this flapping vegetation from the heart?

?31

o0

Yes.
How would vyou do that

Surgery.




10

11

1z

13

14

15

i7

1B

18

20

21

22

23

95
Zola

Q. Wag that indicated in this case?
MR. MISHKIND: At what point in

time? |

L. Indicated doesn't make aense.in that
it wag indicated at lots of different times.
Yes, it could have.been performed any time
afrer the 25th of February once that vegetatioﬁ
was seen. And once that mobille vegetation was

seen on the 25th, the conglderation for surgery

i

v

wag there, that is 1t could have been
considered; however, it's infreguent that

patients will be operated on Lor a single

been started on antibiotics.

In other words, it would be within
the standard of care to have operated on her
and removed that vegetation because of the
riskg of strcke, but it would have alsoc been
within the standard of care to have done what I
already described, which is to start the
patient on antibiotics empirically within a
couple of hours after admission and after
having drawn her blood cultures and then
followed her clinically with repeat echos to

see what the vegetation was doing, and if the
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vegetation was elther growing or becoming more
mobile, again, a decision could have been made
at any point to either do surgery or not do

surgery depending upon the findings of

1

echocardiogram and/or her clinical course, that
ig, other thinges, like if she continued to
spike fevers, if it loocked like they couldn't
clear the infection with antibiotics alone,
that would also be an indication for doling an
operation.

Q. Would the appearance ol the fiap, as
we've been calling it --

A. The vegetation that was flapping in
the bloocdstreamn.

Q. Would the size of that or the
appearance of the movement of the flap increase
if that were -- if the movement was lncreasing

or there was a fair amount of movement, would

. that increasse the desire toc treat it

mechanically as opposed to medically?

MR. MISHKIND: Objection.

Go ahead.
L. Bbsolutely. 24nd, in fact, she had a
very mobile vegetation on the 25th. However,

it's usually a size of 1 centimeter or so, that
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is kind of the breakpoint at which point you
start to consider doing surgery or nct deing
surgery, 80 hers was kind of a borderline czase
for considering doing surgery even on the 25th,
but that's why I =zaid, at that point in time on
the 25th, it would have been within the
standard of care to either do surgery and treat
it with antibiotics right away or to just treat

her with antibictics right away.

K2

When vou say that Dr. Zirafi did not

i fatigue,

1

(=8

have informaticon regarding fever a
are you discounting what Dr. Balanson's records

and Dr. Parris’s records, indicating that at

least she did have that information?

ME. DZENITIS: Obdjection.

Q. Let me refer you to Dr. Balanson's
discharge summary on, I guess, Page 1. Under
the past medical history, Dr. Balanson says,
significant for rheumatic fever as a child, she
does use antibiotic prophvlaxis before dental
procedures. She has not had dental work
recently but relates visit to ENT in December
1988 for hoarseness.

A Before vou go any further, let me

sec.
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Q. The discharges summary, it's dated
2/314/%9 through 3/11/99.

A, I need to sse the top part.

Yes, okay.

Q. In the paragraph beginning, past
medical history, second paragraph.

A Yes.

Q. I've read part of it to you, aboﬁt
four lines down, fever began about one month
after the ENT visgit, so the ENT visgsit we know
was mid December, so bassd upon at leagt this
dictaticon, the fever would have begun by mid
January?

MR. DZENITIS: Objection.

A Again, says about one month, that's
not extremely precise as to when she had a
fever, not only. that but it's a retrospéctive
past medical history given by Dr. Balanson in
the hospitzl and dictate& sometime on or around
3/11/99. I would just refer you back to
Dr. Zirafi's note in which she clearly
documents a detailed, vou know, medical history
and physical exam at which pcoint she says the
patient or she, Maria O'Donnell, denies an

fevers or chills.
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Q. Then in Dr. Parrists office visit of
2/8/9%, he -- in the second paragraph of that
dictation he says, about -- T'1ll start the

Foy

third line down, he started her on Prevacid for

possible laryngitis, her voice came back, but

(]

she seemed to have fever and fatigue. She saw
Dr. Zirafi as an internist for fever and
fatigue.

MR. MISHKIND: Now, your guestion

igs -- before he answered, 1 want tc make

5

sure I understand your guestion.

Q. I'm asking if you took those -- that
infeormation into account when you made the
decision -- the determination that Dr. Zirafil
did not have that information?

MR. DZENITIS: Object to the form.

A Yes, I did, in that, again, this is
Dr. Parris writing things based upon his
impression and talking to the patient Maria
O'Donnell about what was supposedly happening
When the patient saw Dr. Zirafi, whereas we
have a very detailed and complete documentation
by Dr. Zirafi about what actually did happen
when ghe saw the patient.

0. That is certainly important to take
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into account what the patient tells you about

what has been happening, correct?

A Yeg, absclutely.

.. Do vyou know Dr. Zirafi?

A Not at all.

O Do you know any of the other
Defendante in this case?

A I don't belleve s30. Kemember, I've
already answered -- well, okay.

MRQ MISHEKIND: Wait for the next
guestion.
o. I believe vou've answered this

guestion, Doctor, but would Maria O'Donnell
likely have needed a valve replacement at some
point even if she had not developed bacterial
endocarditis?

MR. MISHKIND: Objection.

Go ahead.
B T can't answer that because the onliy
study that I've seen on her was from -- the

first echo is from 1/28/9% at which point she
already had endocarditis and already had
moderately severe mitral regurgitation,

eft atrium was only very mildly

although her

enlarged implving that the mitral regurgitation
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had either been there for a short period of
time, and actually I should have -~ that should
have been part of my answer when you asked me
why did I think she had endocarditis when she
gsaw Dr. Zirafi.

d

ft -

Part of the reason ig also, I sa
the clinical course and didn't necessarily list
every detail, but that's actually an important
detail that at that point in time, she had
moderately severe mitral regurgitation on her
echocardiogram, but her left atrium was not
particularly enlarged implying that the
moderately severe mitral regurgitation had only
been there for a short period of time. And
since there's no other specific processg that
cccurred with Maria O'Domnell to make her
suddenly have worsening mitral regurgitation,
her worsening mitral regurgitation must have
béen secondary to endocarditis causing damage
to her valve and causing more leak.

So that's another reason Why we Xnow

that she had underlying endocarditis at that

3

point in time on 1/28/95, understanding that's

g
had
o
®

ze O

e

n
.

all retrospective, lcoking at t

left atrium and what subsegquently happened to
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her left atrium. However, that is the first
echocardicgram that I have on this patient, and
so I can't tell you how much mitral
regurgitation she had before that except that
it must have been less than before that, she
had to have at least a reasonable sized left
atrium, 1f not normal, and therefore, that
there is no way to say that she necessarily
would have reguired ever having to have that

valve replac

We Jus
-

u

on't know what the

0
o

state of her valve wag before that point in

Q. Would vou agree that of the
practitioners that treated Maria between
January of 199% and her admissicn to the
hospital on February 24, that Dr. Zirafi had
the most specialized training for diagnocsing
and treating bacterial endocarditis?-

MR. MISHKIND: Objectiomn.
Go ahead.

A, I can't answer the guestion the way
vou've asked it, it's a yes and no answer,
because cobvicusly she has more training in
cardiology and she would have seen more

cardiology cases, but the diagncsis is an
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internal medicine type of problem that any
internal medicinse doctor or any internal
medicine type of doctor should be able to
diagnosge.

S 0. Is there any specialty of physician
that you believe would not have a duty to be
able to diagnoge bacterial endocarditis?

MR. MISHKIND: Objection.

Go ahead.

jo 8

f}

3

h. Well, v no. Ag

©

g an any

¢

i

physician should ke able to recognize that

m

gomecne hag a potentially serious infection and
make sure that they get eppropriate help, but,
for instance, Dr. Kalucils, who i1s an ear, nose
and throat physician, would not really be adept
at or typlcally making ww-doing the diagnostic
workup for endocarditis. It's easy enough for
him to have blood cultures drawn on the
patient, has an infection, if she has a fever
that's ongoing and make sure that patient gets
tc proper medical care, but proper medical care
would be an internal medicine or primary care
ty?e of phyvesician ensuring that the patient had

bleod cultureg, and blood cultures are easy TO




i3

14

15

16

17

18

i8

20

21

22

23

25

105

Zola
Q. Certainly Dr. Kalucis could have
ordered thoge, correct?

e

He could have, but that wouldn't
have been his job to do so, in that his job
would have been more to make sgure that the

patient was geen by an internal medicine type

3]

of doctor to ensure that the proper tests would
have been done and proper follow-up was
arranged.

Q. Doctor, in vour letifer -- vour
opinion letter, you indicated that at the time
Dr. Parris saw the patilent, that he knew oL a
history of mitral regurgitation and
post-rheumatic fever, correct? You waﬁt to

lcok at your --

. I want to look at both records.
Q. Tt's on Page 2 of your report.
k. What are vyou referring to

gspecifically?

Q. The third paragraph on Page 2.

A, You mean the first sentence?

Q. Yes.

A At which time the important findings

included her history of mitral regurgitation,

post-rheumatic fever.
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o. That's one thing that you noted that
Dr.‘Parris had informaticn about?

A, Yes. Do vyou wanﬁ to know why I came
to that conclusion?

Q. sure.

A. Because we have in Dr. Parris’'s
note, the typewritten note from 2/8/99 where it
savg very Specifically, the patient's past

medical, allergic and surgical history is

reviewed and notaticns made on the problem
list. We then have the forms Lhat were filled
out by Maria O'Donnell, which are dated 2/3/99,

but I believe that that is a mistake since
these forms were reviewed by Dr. Parris on
2/8/9%, and on those forms it very clearly
states that the patient listed herself as
having rheumatic fever and heart murmur iﬁ 1558
and rheumatic fever and also under illness or

surgery, 1958, rheumatic fever at Rainbows

Hospital.
Q. So you're basing your opinion on
Dr. Parris having reviewed the -- what did you

call this document?

—!

L It's a medical history sheet, but

it's also -~ it's noted in here as todays
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written guestionnaire in Dr. Parris's note.

Q. You also note in your opinion letter
or mention her posgitive skin test fox
tuberculosis. What significance, 1f any, does.
that have to this case?

. Only in that anvone complaining of
pergistent fevers and, again, lack of other
types of gymptoms or findings to polint to a
specific type of infection, you'd have Lo worry

i e [ . S o~ 3 : . "
that the patient might also have disseminated

-

tubercuiosis, actually, I shouldn't say
disseminated tuberculosilis, an infection with
tuberculosis, whether it be digseminated or in
an individual area.

G. aind he noteg -- you note that she
had complaints of fever, fatigue, chills and =a
heart murmur dating back to 19587

AL Are you reading from my note now?

0. Yes, and all of the findings that --
all of the history and findings that were
available to Dr. Parris were alsc available to
Drs. Balanson, XKalucls and Hollin, would that
be faizx?

A I believe so, ves. I mean, in one

form or ancother -- well, no, that's not
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necessarily true. They weren't necessarily all
available to Dr. Kalucls, he wouldn't have had
the same intake Iorms.

Q. He could have asked the zame
guestions?

A Yeg, he could have.

Q. If cne doctor has a duty to take an
accurate history, then all the doctors have a
duty to take an accﬁrate higtory, wouldn't that

he ftair?

H
g

Yes.

Q. Doctor, can vou tell me, you talked
a little bit about your practice, you say
yvou're in a solo practice. How many patients
do vou see a week?

AL Let's say an average of 15 a day
times 5 days would be 75, plus whomever else 1T
might see, hospital or shots or scmething like
that, so I don't know, anywhere from 75 to 100
patients a day -- I mean a week, except if I
take a day off to testify or do something like
that, that will, of course, cut back on the
number of patients that I saw that week.

0. But an average week when you're in

the office for the whole week or working the
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whole week, vyou see a total of about 75
patients?
. That's probably a reasconable

estimation.

Q. Do you take a day off during the
week?

A No, not usually.

IQ. Now, I think vou testified about

thig before, you spend really very little time

o
t
t

T e
Lici

T

Tel; is

[

in the hosp

T,

-He amount of time I

+

O

ot

. Compared
spend in the office, ves.

Q. The report that you wrote, and I'm
gorry 1f I asked these guestions over again
becauge IT'm kind of forgetting some of the
things that Bev asked vou, did you change the
report in any way at any time?

A This is wmy final report. .I mean,
there were undoubtedly drafts that existed that
I might have had to word things differently oz
put commas in or, you know, punctuation or
whatever, but I mean, I didn't write this
perfectly right from my head as 1f I was Mozart
composing music.

Q. Did vou ever provide a draft report
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to Mr. Mishkind and then ultimately dictate
another report or change the report that had
been submitted?

. It's possible I may have done 1it,
but I don't recall having done that

specifically. I mean, T usually do at least

first draft if not five drafts while I'm
writing the report thinking about it some more
and getting it down on paper and changing it
and everything else, go 1t's posgible that at

Lo,

any point in time while I was working on it, T

i

might have sent him something just to see what
I was formulating for opinions, but I just
don't have a gpecific reccllection ¢f that
right now.

0. Were you ever asked to make changes
in the report?

AL Not that I recall. T mean, I don't
usually get asked to make changes, nor would I
necessarily make changes in a report. If it's
my opinions, those are going to be my opinions
based upon my review of the material.

I might make additions to it if I

receive further information that I think

changes the opinions in some way, and when T
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received the further records that I did
receive, it changed things subtly in that I now
had clear-cut evidence, for instance, that

Dr. Hollin did have this intake form that Maria
O'Donnell listed her heart disease, rheumatic
fever type stuff on it. But that still didn't
change the opinion that Dr. Hollin had an
obligation to either review that form or ask
the questions himself and get that information
when deciding on how to tfreat Mrs. O'Donnell,

or Migg G'Donnell, I'm not sure which one it

MR. MISHKIND: Mrs.

0. Did vou discuss this case with any
cther physicians?

A No.

G. I notice in vyour CV that vyvou've
practiced at a number of various facilities
since you started practicing medicine,
scmetimes for a couple of years, scmetimes for
more. Were your chanceg from one facility to
ancther always related to business or monetary
factors?

A Well, no, they may have been related

to a different job. I mean, I was full-time
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faculty for, whatever, seven years at New York
Hospital. I then took a position as the vice
chairman of medicine and chief of cardiology at
Brookdale Hospital. I then came back in
private practice in Manhattan, and I then
changed affiliations with various hospitals,

various doctors, changing office practices and

"]

the different physicians that I'd been working
with depending on how different business

situations arose or opportunities arose.

o. Were you ever a full professor in
maedicine?
L. No, I was only in a full-time

academician for approximately ten years, so the

‘usual seguence of events would be assistant

professor for approximately seven years,
assoclate professcor for seven years, full
professor after that.

o. You've discugssed the fees that vou
charged for reviewing cases. In 19 -- 1o,
let's say in 2002, how much did you earn doing
medical legal reviewing and testifying?

MRE. MISHKIND: Objection.
1T vou know, go ahead.

. I don't know. I haven't done wmy
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taxes for 2002 vet, so I couldn't give you a
total. I'11 estimate it at somewhere --
estimate it as somewhere in the neighborhood of
5150,000.

Q. I assume that you've never had your
licenze to practice revoked, suspended,
modified in any way?

AL Well, whether you assume Oor you
don't, I haven't.

MR. MISHEIND: It was acourate

it}
o

aggumpticon on your part.

Q. You're board certified in what
specialties?

A In internal medicine and cardioclogy,
as listed in my curriculum vitae. In terms of
when I took the boards, having passed them the
first that I took them and having taken them
the first time that they were available to me.

. In, I think, the initial CV that I
had, it menticned that vou were a fellow cf the
chest surgery?

E. Aamsrican College of Chest

0. Whar does that mean?
A

Thaet means there's an American
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College of Chest Physicians made up of chest
surgeons, pulmonologists, internal medicine
doctors, and to become a fellow, you had to
have contributed to the field in terms of
teaching, research, practice, in some way been
deemed outstanding encugh to gqualify as &
fellow in the society. 2And so I -- whatever I
earned the title fellow, vou know, through my
publications, teaching, that sort of thing,

eame thing as a fellow in the American College

-

of Cardiclogy.

Q. You mentioned that you had done a
number of, I think vou called them, exchange
glectives?

A When I was a medical student, yes.

o. What is the purpose of doing
exchange electives?

A 8o that you get to live in a
different city, meet new people, see different
tyvpes of medicine practiced in different parts
of the country in different subspecialties; for
instance, when yvou practice infectious diseases
in southern Los Angeles, you -- some of the
things that T saw that I wouldn't have seen

otherwise were probably things like leprosy or
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paragitic disesases or valve infections in
patients that had endocarditis from that part
of the country, which might invelve different
organismsg than the valve infections that I had
seen in Baltimore at Hopkins or the valve
iﬁfections I might have seen up in Boston at
Harvard medical school and its hospitals, those
sort of things.

Q. Ig this something that is typically
done by physiciang in training?

A. I can‘t tell vou typical oxr not, a
lot of people do it. I don't know if typical
means more than 50 percent or not, so I don't
want to give you a legal definition that way,
but lots of people do it because the medical
schools, to some degree, encourage 1t. It
would be the same thing as being an exchange
student in college where you took courses at
another university.

Q. I think perhaps vyou were asked this
guestion. What percentage of your income 18
derived from medical legal work?

MR, MISHKIND: Objection, but go

A I'd guess approximately 10 percent.
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0. Have you ever practiced with a
group?
A Well, vyes, when I was full-time

faculty at either Cornell or full-time emplovyes
at the hospital, I was a member of groups of
physiciang at that time, but otherwise since
1987, I've been in solo practice. I've been in
offices with other physicians,:but we all have
séparate practices,.we just share facilities orx
rent or space or whatever.

Q. Have you ever treated a patient with
bacterial endocarditisg?

A I'd say probably hundreds of times.

Q. When wag the last time you treated a
patient with bacterial endocarditis?

L. Within the last vear.

0. How many have you treated within the
last vyear?

A Only one or two that I can ﬁhink of.
In other words, there may have been other
patients that I treated that had bacteria in

their bloodstream and that we were worried

about it being endocarditis and ended up
treating it asg 1if it were endocarditis, but I

5.

-

can't say for certain that 1t was endocardit
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ou listed a number of companles or

O
e

W
[}
3
E_EA
ford
-
w

tions related to perhaps having your C
and forwarding cases to you for review, but do
vou do any type of advertising yourself as far
as medical legal expertise?

A. Ne. I don't even know how .some of
those companies contacted me. I believé some
of them found me in the Jury Verdict Reporter
because I was listed ag having been listed as
an expert witness, I can't even tell you. The

only time that T ever actually even submitted

anything to anvone was at the reguest of a

lawyer from a defense firm in Manhattan who
asked me to send him a CV or curriculum vitae
and outlining, you know, what I've done for
medical malpractice, and so I wrote him a
Tittle cover letter and sent my curriculum
vitae to that law fizm.

0. Have you ever been sued for
malpractice yourself?

MR. MISHKIND: Objection.

A Yes.
o. How many times?

MR. MISHEKIND: Obijection. Let me

show a continuing line of objection, but
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you can continue Lo answer the guestion.

A T khelieved T was a2 named defendant

three times, although it might have been twice

with me as a nonparty witness once. All of
this is written down somewhere, 1t
automatically gets submitted for all
credentialing and things like that.

One or two of the cases were, I

think, dismissed without or with prejudice or

something like that. One of them involved a
patient that had a cardiac arrest in the
electrophyeiology lab that ended up in my CCU

when I was the Ffull-time associate director of

that CCU. In fact, these all date back when I

mil

was full-time faculty at New York Hospital, =so

t

they all date back to before 1995, 1 believe.
Another one, I don't even remember.

the circumstances of that case, another one was
for a patient that had a rare reaction to
Heparin or a blocd thinning drip, he was in the
intensive care unit, who ended up losing a
piece of his hand.

0. You treast only adults?

A, No, I have seen whatever yocu would

call human beings under the age of 18, whether
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yvou call them children or not, usually they
tend to be big children.
MR. MISHKIND: Depends upon which
parant you're speaking to.
A, So overwhelmiﬂgly, more than
%% percent of my patients are over the age of
18.

MS. MOODY: I don't think T have

anything further.

-
n
an)
=
e
i
A3
<
‘.—f

MR . id, you want to go
next?
MR, MOSE: Let me go.
EXAMINATION BY
MR. MOSE:

0. T den't have too much, Doctor, I'm
going to be skipping around a little bit, so
bear with me, please.

I want to just go -- and I represent
Dr. Hollin. Ag I took down your opinicns with
respect to Dr. Hollin, vyou indicated that he
deviated from the standard of c¢are on
February 18th of 19%% in failing to obtain an
adeguate history to appreciate the patient's
history of rheumatic heart disease, and in

light of her history of rheumatic heart disease
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with a history of 12 days of fever, Dr. Hollin
should have had a strong suspicion Lor
endocarditis and therefore should have ordered
an EKG, blood work including a CBC and
differential and a sedimentation rate and blood
cultures.

ITs that essentially the sum total of
vour criticisme of Dr. Hollin in this case?
T'm going to have some follow-up guestions, but
T want to make sure I took everything down.

A No, it's not. My general total isg

whatever I testified to already, so you've

raphrased it and I believe you've left some

=

&

'-Cs

things out, but some of the things you left out
also include making sure that the patient had

e follow-up or having then admitted the

@
Q.J
®
o]
o
]
ot

patient to the hospital or send the patient to
the hospital or, vyou know, all the other things
that I talked about befoxehaﬁd.

Q. 21l right. Some of these criticisms

vou're offering for the first time today with

respect to Dr. Hollin, in other words, they
were not inciuded in your report; is that fair?
MR. MISHKIND: Objection.
AL I don't think that's true, but let
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me just see. It's guite possible that some of
my criticisms are more gpecific today;

0. There's no mention in your report
rhat Dr. Hollin deviated from the standard of
care in failing to order an EKG, I1s there?

2. That's true, but -- ét the same time
that's true, but it's true because in my report
I didn't include it, bécause although T think.
itt's a deviation Irom standérd oﬁ care that he
didn't order an EKG, I do not think the

findings of the BXKG at the time would have been

Gl
W

important in the care of this patient at that
point in time.

o. Okay. 8o you would agree then that
that failure did not cause or contribute to any
harm to thig patient?

A Correct.

0. 211 right. . Maybe this will
streamline everything if that ‘s the basis upon
which vou left some of these things out of your
report. |

With respect to the blood work, your
report does not mention anywhere that

Dy . Hollin deviated from the standard of care

in failing te order a WESD, a sed rate,
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correct?
A Correct.
0. Is that because you don’'t believe

that would have made any difference in the
ultimate outcome?
A No, it's because he did get a CBEC

and I'd actually thought that he had ordered a

]

Sedimentati@n_rate at the_time, because when
went through the records, T mixed up the test

R i . 4
that was done in th

D

hogpital with what I
thought he had ordered, so I thought it
actually had been done. But upon relooking
through the records, it should have Dbeen aone
at. that time, and iﬁ would have been markedly

elevated, but it still would have played a

backseat role to have -- cbtaining blood
cultures.
O. E11 right. I just want to -- need

to know whether or not you believe that
Dr. Hollin's failure to get a sed rate was a
proximate cause of any harm to this patient.

MR. MISHKIND: Obldection. Are vou

conjunction?

MR. MCS3: He just explained,
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Howard, the basis upon which he's saying
that that's a criticism. I want to know
whether he has an opinion that that
criticism or that failure to get the sed
rate caused any harm to this patient.
MR. MISHKIND: Ckay. I'm going to

chiject to the form of the question, kut go

ahead.

yi Yeg, I believe it did.

0. Okay. Tell me what that was.

A, Well, I believe that if he had done

2 sedimentation rate, 1t would have been

markedly elevated, and that would have been

another

patient!

results
somecnea
shortly

patient

piece of information along with this
s CRBRC test regults and bloocd culture
which would have caused either him or
that he sent the patient to very
thereafter to have hospitalized this

and gotten her proper treatment for her

endocarditis.

Q.

Now, vou also indicated in vyour

deposition earlier that you mention that he

deviated from the standerd of care in failing
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CBC and differential on this patient, did he
ndt?

A, Well, he didn't get it that night.

I believe he got it the next morning.

O. 211 right. &and are you critical of
the fact that he was unable or did not get it
that night?

A Yes, I am, although I don't believe
that him not getting it that night was an
overwhelming cause of this patient's stroke, or
T should say, was a gignificant contributing
factor to this patient’'s stroke, but it's hard
to say that, only in that I can't isclate these
things cut individually in a sense this patient
had physicians deviating from the standard of
care back to February 8, and everything that
happened after that point contributed to hexr
eventually having a stroke from an infection.
that was not properly treated within the
standard of care.

Q. appreciate that, Docter, but you
understand that the legal standard for medical
malpractice includes deviation from standard of
care but approximate cause, you understand

that, correct?
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A Yeg.
Q. That's why I'm asking these
guestions, these specific guestions, and I
need -- I really need to kKnow what‘your opinicn

is with respect to each of these criticisms.

A Okay. Then him --
Q. I'm asking --
A So let me answery your guestion as

best as 1 can in saying that him not obtaining

& CBC thet night contributed to this patient's

stroke.
0. In what way, Doctor?
A In that it delayed her diagnosis

that much wmore further or at least the
potential to diagnose her that much more
further.

Q. How long did it delay her diagnosis
or potential for diagnosis?

A. It put off her blood testing for
znother eight to twelve hours.

Q. It's your opinion that that éight to
twelve-hour delay resulted in additional harm
to thig patient; is that your testimony?

A Yes, in the sense that all the

delayg from February 8, 1988 on contributed to
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this patient's stroke, that is all the celays

n

r

in treating this patient with antibicticse.

Q. . Is there a particular reason,
Doctor, why veou did not include the opinion
about the failure to do an EKG and a failure to
obtain sedimentation rate, CBC and
differentiation that night in vour report?

A. No. I just focused on what I

thought was the most important- -thing at that

0. Do vyou understand that the purpose
of vyour report is to outline your opinions so
rhat we know what vour opinions are and can
defend our respective clients, correct?

ME. MISHEKIND: Objection.
Go ahead.

A If you tell me s0, vyes.

Q. Well, isn't that -- in vyour work in
this field, isn't that typically the purpose of
a report, so that the other side knows what
vour opinions are going to ke at trial?

L. Yes, or at least knows what my
cpinicns are likely to be at the time of
deposition. In other words, I alsc knew that I

wag going to be deposed, and therefore, I would
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have a chance to expand upon my opinicng as
listed in the report, and so I didn't feel that
T needed to detail and ligt every single thing
that I could think of going down every single
line of the medical records, but rather to try
to give both a broad overview of my opinions
and what I thought.were at least some of the

more important details.

o How many pages of medical records
are there from Dr. Hollin in this case, Doctor?

MR, MISHKIND: Do you want him to

count the reccrds?

Q. Fssentially one page, is there not?

A I've got about nine pagesg here which
include the MedCenter front sgheet, a chest
¥-ray report, a CBC report, a MedCenter, I
don't know what this 1s, a regilstration sheet
cf gome sort.
o. I'1l take vyour word for it, there's

nine pages of records?

A, See, that's not one.
Q. There's only one page that has
Dr. Hecllin's writing on it, is there not?

A I don't know because my discharge

sheet for the patient has writing on i1t that, I




AW

]
j]

[,..J
—

12

13

14

15

16

17

18

is

20

128
Zola

think, ig probably not Dr. Hollin's writing
because it is actually legible and readable,
but T'm not sure whose 1t 1s. It doesn't look
like his writing, but I also have a
prescription from Dr. Hollin with his writing
on it, that's in my records.

C. Okay. Is 4t youry opinion, Doctor,
that Dr. Hellin should have had a duty to make
a diagnosis of bacterial endocarditis in the

ril -- SOrry, on

urgent care center on Ap y
February 18 of '9987

A, No, 1t was not his duty to diagnose
the patient with endocarditis. It was his duty

to recognize that this patient was extremely
high risk for having endocarditis and to ensure
that diagnostic testing was performed which
would help make that diagnosis and that the
patient was sent to a practice facility or
provider or health care provider such that they
could get treatment for presumptive
endocarditis.

0. And one of the providers to provide

such treatment would be Ms. O'Donnellis primary

-~
2

care phvsiclian, correct

A Correct.
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Q. And Dr. Hollin did make a referral
to her primary care physician for follow-up,
correct?

A Yes, but ncot for three to five davs,
according to what is listed in his little
follow-up box on the front sheet from the
MedCenter, which was a deviation from standard
of care.

. Rut he did see that the diagnosgtic

tegl results were provided to the primary care

s

phvsician the following day, correct?

A. No, he did see that his incomplete
and inadeguate diagnostic testing was provided
to her primary care physician the next day.

MR. MOSS: I'm going to move to
strike the characterization.

0. He did see, Doctor, that the bloed
work that he ordered and the chest X-ray that
he ordered, both of which are diagnostic tests,
were provided to her primary care physician the
follewing day, can we agree to that?

MR. MISHKIND: Note my chjection.

A I believe so. 17d have to go back

through Dr. Parris's records to determine when

precisely he received the CBC and the chest
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X-ray from Dr. Hollin or from the MedCenter,
but I believe it was the next day.
0. vou have offered criticisms oOf

Dr. Kalucis and of Dr. Cuglewskil in this case,

correct?
MR. MISHKIND: Objection.
Go ahead.
B Yesg
Q. | Is it your opinion from the

deviations from standard of care by
Drs. Kalucis, Cuglewski, were the proximate
cause of harm to this patient?

A I can only say that both thoae.
physicians, that their deviations from standaxd
of care reduced the likelihood of her not
having a stroke, and I'm making all these
opinions within a reasonable degree of medical
certainty or more likely than not; however, I
cannot say that their deviations more likely
than not caused her stroke.

Q. I understand, bhut what you are
saying is that their deviations increased the

likelihood or not -- that's not the way to gay

F_.l

it -~ gtrike that.

Their deviations increaged her
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chance of having a strocke?
MR. MISHKIND: Objection, but go
ahead.
Q. May not prevented it, but increased
the chance of 1t occurring?
MR. MISHKIND: Sawme objection, but
go ahead.
AL Yes,'I think that that'!s ancother way

of saying it.

1
O
bt
m

b

Doctor, do you have an opinion --
well, let me back up.
Miss O'Donnell had Jjust completed =z

ten+day cycle of doxycycline when she saw

Dr. Hollin on February 18, '9% correct?

A Yes.

Q. You woﬁld agree that that fact may
have regulted in blood cultures having -- if

blood cultures had been taken on the 18th, the
fact that the patient had just completed that
cycle of antibiotics may have resulited in those
cultures coming back negative?

MR. MISHKIND: Okbjection.

o ahead.

L. No, it would not have since we
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specifically know that the bug she grew cut on
her valve was essentially resistant to that
antibiotic.

Q. You hold that opinion to the
reasonable degree of medical probability?

A Yes.

0. You would agree that the physicians
who treated her in the hospital had concerns
about the validity of the initial set of blood
cultures because of the patient's recent
antibiotic therapy, correct?

ir

it

A Correct, but at the gsame time, th
concerns involved her having had doxycycline
heforehand but specifically her being on Biaxin
at that point in time when she was
hospitalized.

0. That's because Blaxin probably was
csomewhat effective in treating the_strep
viridans and Strep. mitis organisms that
Mrs. O'Donnell had, correct?

A, ves, it would have been somewhatb
effective, it wouldn't have cured it, 1t might

have suppressed it to some degree, and it might

;

have interfered with the ability to -- it might

have interfered with the ability to grow things
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out in culture. Of course we know that it
actually 4id not interfere with the bloocd
cultures because she had her blood cultures
drawn upon hitting the emergency room and those
cultures grew out the organism.

0. Is the fact that a patient has
undergone recent antibicotic therapy ever an
appropriate justification for delaying the

administration of antibiotics in a patient

i

who's suspected of having infectious

e

ME. MISHEKIND: Obdecticon te the

form, but go ahead. |

& Yes, but only in a very clear-cut,
low risk case, that ig, only_when it's been
documented and felt that the patient's at low
risk for having complications from their
endocarditis, and therefore, the benefits of
waiting a short period of time and drawing
repeat blood cultures while antibiotics might
be clearing out of the bloodstream is that the.
benefits outweigh the risks of not treating an
underlying, ongoing, potentially lethal
infection.

Q. Doctor, would you agree that the
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criteria for diagnosiﬁg endocarditis are
positive blood cultures, positive
echocardiogram, new regurgitant murmur and
fevexr?

A Those are gome of the criteria. The
only one that really matters would be the
positive blood cultures in that in a patient
with positive blood cultures, I might have an
echocardiogram that doesn't show any
vegetations, but echocardiograms only show a
certain amount, and you can have small
vegetations that won't show up on an
echocardiogram, vou may alsc have no change in
the patient's heart murmur if the endocarditis
is very early when it's caught and hasn't
significantiy damaged the valve.

So the reality is it's the positive
Llood cultures that, by definition, mean that
there's an infection in the bloodstream and if
a patient has any history of rheumatic fever in
the past or any abnormalities of their heart
valve, then it almost needs to be -- 1t almost
needs to be presumed according to the standard
of care that that patient has an infected heart

valve. In other words, you have to go out of
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your way to prove that the valve 1s not
infected.

Q. Is there any evidence in that

rvecord, Doctor, that this patient --

A, Seorry, let me finish my answer too
because I've been thinking about it & littie
bit more.

The other thing is that it also
depends very strongly on the organism involved,

ep. mitis ©

l.J .
I....
th

and with St viridan strep species

b
0]

1li

oy
-t
o

or

e t ig 1s

e

is, he type of bug that is
absolutely clasegic for infecting the heaxrt
valve. There are very few other types of
things that you're likely to see this type of
bloodstream infection in with this tyvpe of
organism, although a sinus abscess or a tooth
abscess or scméthiﬁg like that might éause the
patient to have bacterium or bacteria in the
blood stream from that particular bug, but
without guestion in a patient with no other
source of infecticon with a damaged heart valve
and Strep. mitis in the bloodstream, then the
diagnosis will be endocarditis or Strep. mitis
infection of the heart valve.

Q. Thank you, Doctor.
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Baged upon your review of these
records, have vou seen any evidence
pathologically that this woman had rheumatic

heart disesase?

A T Yes.
Q. Where have you seen that?
A, on her eche from 1/28/99 and then on

the gsubseqguent- eches. The echo from 1/28/99

has changes on the valves that are very

+
2

heart disease. Now,

¢

congistent with rheumati

also conslistent with

W
[
0

at the game Time they
a valve with rheumatic heart disease that's
been infected.

Q. So”that, in vour opinion, is
significant to determine that this patient, in
fact, had rheumatic heart disease?

A. Yes, with her hisgtory of having been
hospitalized with rheumatic fever and with
thoge echocardiographic findings, then more
likely than not thisg patient has underlying
rheumatic hearf disecase.

Q. What ewxact findings on the echo are

you referring to?
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Q. What 1g that pattern?
A That her valves are thickened all
the way throughout.
Q. Why is that indiéative of rheumatic
heart disease?
A Because there are -- at her age and

without any other types of illnesses, there are
very few things that will thicken the heart
valves like that, and given her past history of
rheumatic fever, then it's overwhelmingly
likely she has underlying rheumatlc heart
diseagse. This is not a mystery and this is not
very difficult, this ig very straightforward.

Q. Did you review the pathology after
the removal of her valve? |

A At some polnt, yesg.

Q. Te there any histopathological
evidence there that this valve was, in fact,
diseased with rheumatic disgease?

A T don't think it was necessarily
adequately addressed, but you want to put the
report in front of me, if you know where it is
without having me go throughout all the recoxds
ind it.

If you want, I will review the
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report with you now or do you want to just keep
moving on?

Q. I dust want you tc answer my
guestion and I'd like to move on too.

b, Okay. Then I'll leave my ansgwer the

way I left it.

Q. Well, I guess I'm not sure what your
answer is. ©Did yvou see any evidence in the
report?

A Ag we speak, I can't recall, 1'd

have to go kack and look at the report agailn.
Q. I would like an angwer then.
MR. MISHKIND: He's doing that right
IOW .
A Do you have the report in front of
you, by any chance?
Q. I'm locking for it myself.
MR. MISHKIND: We are all looking
for i1t now, David.
Q. T'm convinced I don't have it with
me .
MR. MISHKIND: The doctor is lookin

at the operative report, but I don't think
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I've got the surgical report which

doesn't really say much of anything. I'm

not sure we can addressg --

MR. MOSZ: Let's just leave the
record as 1t is at this point.

MR. MISHXIND: Ckay. Obviously if
there was sdmeﬁhing specific to it...

A. I'l1l be more than happy to answerxr
guestions on it when we find it in either
interrogatory form or if you want te do a
telephone continue of this for ten minutes or
something, we'll do whatever you want to.do.

0. Doctor, have vou ever spoken or
given presentations to any attorney groups?

AL Neot that T know of. Well, I mean,
as like a formal lecture or spesch?

O. I'm talking about, you know,

‘continuing legal education seminars or groups

of attorneys that are getting together for a

articular -- to review a particular issue.
P P
A I wish, but ncg, I haven't.
o. Lre there. any particular texts that

vou consider important or particularly reliable
on any of the iszsues that you are testifying

about in this cage?
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MR. MISHKIND: Objection to the form
of the guestion, but go ahead, Doctor.
A No, not specifically.
Q. Have yoﬁ done any specific research
in connection with this case?
A No, it wasn't necessary. The facets
of this case are very, very straightforward.

0. The temperature that was recorded at
P

the time Dr. Hollin saw Mrg. O0'Donnell in the

Hh

urgent care facility was 100.0, correct?

A Yeg.

0. Is there'anything to indicate that
Mrs. O'Donnell ever reported the temperatures
of 102.8 or 104.4, I think it was that vou
mentioned, to Dr. Hollin?

A No, not in the medical records of
Dr. Hollin, noe, those are listed in
Dr. Parris's records.

0. The opinion that you've offered that
had Mre. C'Deonnell been diagnosed and treated
earlier, i1t would have diminished the chance
that she had a stroke, can you guantify how
much that chance would have been diminished?

MR . MISHKIND: I;m going to cbject

to the form of the guestion because you --
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he has testified to a probability on
certain dates, he's tegtified, reduce
chance on other dates, you've just sort of
thrown that out in general, so note my
obdjection to the form of your guestion,
David.

4. I would also gay, I can't really

answer that unless you get more specific.

Q. Well, let me ask it this way: At
any point in time, can yvou say -- Ccan you
guantify -- at any point in time, can you

quantify the degree to which Mrs. O'Donnell's
chance of suffering a stroke would have been
diminished had treatment been ingtituted?
MR. MISHKIND: Cbhjection.

A I've already answered that guestion.
T said, you know, all the way up until, say,
the morning éf 2/26/99, having treated her with
antibiotics -~ appropriate antibiotics
intravenously before that time would have-
diminished her chance of a stroke.

Q. What I'm getting at, how much would
it have diminished?

B T can't give you a number. 1 can

only say it would have diminished it. It's
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obviously a smaller and smaller amount. The

later and later in the course of her illness

“

ot

hat the doctors waited such that on
February 21 cr 22, thereabouts, that's the

approximate time when treatment with

o

antibioctics no longer had a 51 percent chance
or more of preventing a stroke in
Mrs. O'Donnell.

Q. and why 1s 1t that you select that

A Becaucse of the appearance of the
mobile vegetation on 2/25 which was
approximately four days later, because of how
long it takes to draw blcod cultures, start
antibiotics, get the patient into the hospital,
all those sorts of things. I think
approximately four or five days would -- sorry,
I think three or fouzx days would be a
reasonable amount of time to have gotten in
there before the 25th and started her on
antibictics and that that would have likely

have prevented her stroke.

=
h

ter that point in time, I just
think the closer and closer you get to the

25th, the more likely that that vegetation is
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already there and mobile and growlng further
and, of course, not only is it mobile and
flopping around like on a stalk, but the head
of it is growing even more and getting heavier
and heaviexr, making it more likely to break off
and cause a stroke.

So I'm trying my besﬁ to give you a
time period in which it was more likely to not
happen if vou treated her with antibiotics, but

after that point in time, T can't be thatl

Q. How large a hospital is North Shore
University Hospital at Forest Hills?

A I honestly don't know. I don't keep
track of it. It's a conmunity hospital in the
New York City area. 1 couldn't.tell vou 1Ef
it's 300 beds or 500 beds.

Q. You have no idea®?

. T honestly don't know. It changes
every month, when they ciose down one unit or
cpen up another unit, I don't even know what
counts a&s inpatient or outpatient thess days.
They have all these outpatient centers treating

patients in the hospital, but I think they
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count as ocutpatient not as inpatient beds, so 1
don't =~

0. Give me a range,

L. T would say it's a medium-sized
community hospital.

O, Give me 2 range of beds.

A I can't do that. I would guess 300
beds, I don't know.

MR, MISHKIND: It's okay if vyou

at

can't, that's your best answer.

0. Participating in some studies of
cholesterol controlled medications and medical
devices at New York Hospital and Lenox Hill, do
vou recall that testimony several hours ago?

A. Yes.

Q. You have no active role in actually
conducting those studies, correct?

A. With the exce?tion of aciuaily
taking care of the patients in my practice and
referring to the -- referring them or enrclling
them in those studiss, no.

MR. MOSS: Thank vyou, Doctor, those
are all the guestions I have.
THE WITNESS: You guys realize it's

after 2 o'clock?
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MR._MISHKIND: Shortly.
EXAMINATION BY

MR. DZENITIS:

0. My name 1is Paul Dzenitis, I
represent Dr. Zirafi. That doesn't count as a
gquesticn.

You did nor identify any critlicisms
of Dr. Zirafi in your January 17, 2001 report,
correct?

A Correct.

o, You are of the opinion, and I think
vou testified, that Dr. Zirafi acted reasonably
in treating Ms. O'Donnell?

A Yes.

Q. Nonetheless, Mg. O0'Donnell had
infective endocarditis on January 25, 18937

A Yes.

o. How ig it that Dr. Zirafi could be
acting reasonably when she's a cardiologist,
she has specialized training in this area and
Ms. O'Donnell has infectious endocarditis when
shé seeg her?

A Because her infectious endocarditis

at that time was subacute, alsoc maybe

Al

subclinical, as it's called, in other words,
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she didn't have c¢linical symptoms or findings

Qx

at that peint in time to indicate that she had
an underlying infection. It was brewing
underneath. It is also possible that Maria
O'Donnell had taken antibictics on her own some
time soon before she gaw Dr. Zirafi which
basically suppressed all of her symptoms and
made her look healthy or healthier at that
point in time such that there was nothing going

on at that time that would have cliue

i 0din -- or clued in Dr. Zirafili to the

|

Dr. Zira

]

idea that she had an active infection that was
active at that point in time.

So if -~ and again, I've already
answered the hypothetical, if it turns cut that
Dr. Zirafi'did gsomehow know that she had a
fever at that point or that she had just had a
fevef the day before or, you know, very, very
shortly before that or had had a long series of
fevers beforehand or had spiking fevers or
intermittent feverg, i1t's & whole different
issue, but that's very clearly not documented
in her well-documented, thorcough and
well-written report, so0 there's no reason Lo

_—

think that -- that she didn't take that history
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appropriately and get that history.

Q. You were asked guestions about
éommunication of the results of_the
echocardiogram to the other medical doctors,
and I think you indicated that you would have
done things differently, but you didn't think
that Dr. Zirafi deviated from the standard of
care in her actions; 1sg that correct?

A Correct.
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C. it your opi
not deviate from the sctandard of care 1in
communicating the results of the
echocardiogram?

AL Well, because the regults of the
echocardicgram did not regulire emergency
notification of anyone. They really just
regquired making sure thét Maria C'Donnell had =z
physician that was going te take care of her,
that knew she had rheumatic heart disease, tThat
knew she had mitral regurgitation and that
should have known, therefore, that Maria
O'Donnell would have needed antibiotics before
dental work, which she was taking already
t sort of thing, for general-

anyway, tha

informational purposes and routine medical care
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and follow-up, but it wasn't an emergency.

So whereas I would have followed up
with & patient specifically and made sure that
the patient knew and told the patient that she
neasded to notify me when she saw the other
doctor so we could be gure to get that
information to the othexr doctor, as long as
that information got to the other dbctor and as
long as Maria O'Donnell was being followed by

anoather doctor such as Dr. Paryis, then it

[oN

was -- then things got done.

Q. Let's assume LChere were not results,
or the information from the report was not
given to the subsequent treating physicians.
Was there gufficient inforﬁation on February 8
for the physician treating her to order the
proper tests resulting in the diagnosis of
infective endocarditis? |

MS., MOODY: Objection.

A, Absoclutely, in that we've alresady

discussed that they -- Dr. Parris knew on

February 8, again, from that intake form, from

the other things we've discussed, that she had

iy

2 history of rheumatic heart disease, that she

had a history of a particularly high fever at
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103.38 and 104.4, and therefore, was extremely
high risk for having underlying endocarditis,
so it almost deoesn't matter what the results of
her echocardiogram were or wesre nol beferehand.
The same thing would have still needed to be
done, which is the diagnostic testing that I
said to help make the diagnosis of infectious
endocarditis.

0. In your words, did it matter what

[ ]
[
n

the regu of the echocardiogram tests were Lo
the physicians treating her on February 117

Again, 1f they had

-
z
8]
'_l
T
2
Q
5
0
&

seen the echo, perhaps it would -- might have
stimulated them to be more vigorous in ordering
the blood tests on this patient, but you don't

need the echocardiogram results to know that

the patient has a history of rheumatic heart

disease. .
o. Same guestion with February 1872
piy Same answer all the way through.
0. And February 227
A Same answer all the way through.
Q Do vou spend over 50 percent of your

professional time in the active practice of

medicine or teaching?
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A, If you mean by medicine, medicine --
internal medicine and cardiclegy, yes, as I've
already answered, I spend -- maybe you didn't
hear it before because 1t was before, but it's
more than 90 percent.

. And you're licensed Lo practice
medicine in New Vork?

A, Yes,

are you familisr with the standard

i

of care ag it applies to internal medicine
nd

A Yeas.
MR. DZENITIS: Thank you.
MR. MISHEKIND: Eny follow-up?
MS. HARRIS: I just have a couple of
guestions and I1'11 be real quick, Doctor.
FURTHER EXAMINATION
BY MS. HARRIS:

0. The closer that you get to the
stroke, the chances of her having a stroke
increase without antibiotice; 1s that correct?
Doeg that make sense to you, Doctor?

A No, it doesnit really because the
chances of her having a stroke without

antibiotics are increased all the way through.




14

15

16

17

18

15
Zola

I'm not sure what the antibiotices have to do

with it one way or the other. In fact, I Just
don't understand your guestion. Let's start
again.

0. She would have a better chance not

having the stroke on the 22Znd as opposed to the
24th if antibiotics were given, correct?
A Yes.

Q. You just can't guantify that amount;

(=1

ig that right?

B Mo, I tugt can't -- ves, Lhat's true
in the sense that I can't guantify it at more
than 50 percent likelihood of them preventing
the stroke after approximately the 22nd of
February.

Q. You can't give us -- regardless of
whether it's SO.percent or net, you can't give
us a percentage at all?

4. No, b@céuse it's less than
50 percent and then it just keeps diminishing
the closer and c¢loser vou get to the stroke.
That is, the likelihood of them preventing a
stroke with antibioctice is less than 50 percent
after approximately February 22nd and that

likelihood of preventing a stroke diminishes
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every day, every moment, every hour after the

22nd as you approach the 26th of February.

0. I appreciate that and I just ~-- so

you can't gay what the percentage chance would

be on the 24th versus the 2Bth versus the

evening of the 25th?

that

MR. MISHKIND: Objection.
0. That's all I want to know.

MR. MISHKIND: Objection, asked and

answered

Go ahead
A. I -- yes, I bellieve the answer to
is vyes

MR. MISHEKIND: That's it. Thank
you, Doctor.

Doctor will read and please extend
the 7 day te 28 days for signature aill
counsel .

Time noted: 2:15 p.m.)
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June 4, 2003; that the transcript is a true,
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and that the answers on the record as given by
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me are true and correct.
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