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State of Chio, )

) 55:
County of Lorain. )

IN THE COURT OF COMMON PLEAS

SANDRA JOHNSON,
ADMINISTRATEREIX OF THE ESTATE
QOF MOSE T. JOHNSON, DECEASED,

Plaintiff,

A¥BAR NAEEM, M.D., et al.,

it et et g et o ——

Defendants.
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OEL B. ZIVOT,

[55;

rTON OF

THURSDAY, JUNE 1, 2000

The deposition of JOEL B. ZIVOT,

witness, called for examination by the

Defendants, under the Chioc Rules of Civil

Case No.

97CV1IL8106

..o Aa

Procedure, taken before me, Janis E. Suntheimer,

Registered Professional Reporter and Notary Public

in and for the State of Ohio, pursuant

to notice,

Nurenburg, Plevin, Heller and

McCarthy, Co., L.P.A., 1370 Cntario Strest, First

#leocor, Cleveland, Ohic, commencing at

the day and date above set forth.
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APPEARANCES.:

Cn behalf of the Plaintiff.
EICHARD DEMPSEY, ESC.
Nurenburg, Plevin, Heller & McCarthy
First Floor Standard Building

1270 Ontaric gt
Cleveland, OH
(216) 621-2300

On behalf of the Def

DOUGLAS H.
Douglas ¥. Fifn
24500 Center Ri
Westlake, Ohio
(440 g§71-5020

FIFNE

- TP B = £ O P
Crn behalf of the 1

Hospital:

LESLIE J. SPIsh
Reminger & Remi
113 34, Clair »
Cleveland, Ohio
{(216) e87-1211

On behalf of the Deaf
Marion Rae Prince, D.

COLLEEN HEARLY P
Mazanec, Raskin
100 Franklin's

34305 Solon Roa
Cleveland, Ohio
(440) 248-7806

reet
44113-1782

endant Akbar Naeem, WM,
ER, E&(C,
exr Co., L .P.A.
dge Road, Suite 3950
44145
endant Elyria Memorial
K, BESD.
nger Co., L.P.A.
venue N.E.
44114-1273

endants Marion Carroll,

ETRELLQO, ES¢.
& Ryder Co., L.P.A.
Row
d
44139

D

M.D.,
O. and Acute Care Specialists:
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JOEL B. ZIVOT, M.D.

examination by the
Rules,
certified,

said as follows:

CROES~EXAMINATION

BY MR. FIFNER:

Q. Your full name, pleasev?

A, Joel Bruce Zivotr.

O. Z-I1~V-0-T7

E . Rioht .

. Your current residence addresc?

A 2953 Winthrop Road, W-I-N-T-H-R-0-2,
Heights, Ohio 44120.

0. When were vou born?

A I'm sorxy?

Q. When were you born?

A. July 17, 1962,

Q. Social Security number?

A, 276-96~0676.

O, What igs vour medical specialty?

A I have two specialties, anesthesiology
critical care medicine.

O . Beard certifisd in anesthesiclogy?

haeving been first duly

was deposed and

Shaker

and
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0. How about critical care?

A Yes.

Q. When were vyou boarded in anesthesioclogy?

A I'm actually double boarded in anesthesiology

g e

from the Roval Ccllege of Physicians in Canada,
Royal College in Canada in 1953 and the American
Board of Anesthesioleogy in 198%5, and critical care
medicine from the American Board ¢f Anesthesioclogy
in the same yvear.

o Critical care is a subspecialty of

8]

B Correct
Q. You are ncot by training or certification an

internist, are you-v

A I have training in internal medicine.
Q. To what extent?
A Wwell, anesthesiclogy -- when I trained in

anesthesiology in Canada there's a reguirement of
two years of internal medicine as part of the

general tTraining. General training in internal

¥

medicine 1s three vears so I have two years.

In addition to that I have two years of

I
0
i
-
o
.
)
Gr
-

care medicine, which alsc covers many aspects of

internal medicine.
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internal medicine today, could you do it with your

ng?

[~

train
. I don't know the answer to that. It's
possible that I would be able to write the exam.
They review training and they may allow me to write
the exam.

Q. How about as a cardiologist? You don'’'t hold
vourself as a cardiologist?

A, I do not hold myself as a specialist in

cardiology; however, I do have exrtensive ~- I do

extensive expaerlence managing patients with cardiac

related diseases in my daily practice.

0. Do vou refer to cardiologists?
A Yes.
0. So when you manage patients with cardiac

clegist for what, the

-

problems you refer toc a card
more complicated ones?

A. That would not be correct to say the more
complicated ones.

0. Pecople aren't referring cardiac cases to you

for primary management, are they?

22
5]
o
e}
T
?_J
0
oy
(o1
"
joi
ot
Bl
M
h
iy
[t
|51
E_.é
)
Q
s
5]
i
6]
6]
ot
e
O
o
th
o
[t

infecticus digeasge manadement, are they?
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A People refer patients to me who have cardiac

nfectious disease problems in the intensive

l...ln

and
care setting. Tn that area I give opinion and
exercise practice in cardiac or cardioclogy and
infectiocus disease matters. So in a way they are

referred to me or they come to me as my patient.

0. In an intensive care setting?
A Cocrrect.
Q. Now, what percentage of cases in the intensive

care setting do you consult with sither a

cardiolcocgist or an infectious disease speciallst?
MR DEMPIREY And o £

couree, vou mean medical cases?

MR. FIFNER: Yes.

£

A Well, I would say, infecticus diseacse would
say mavbe 20 percent of the time there 1s an

alist whoe I will consult

5]
[N

fecricug disease =pec

ot
i
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ith. With respect to cardiclogy, it's a bit

EA

-

different. I have two different areas of intensi
care that I work 1in presenitly. I attend in a
cardiac intensive care unit, so every single
patient has a cardiologist that comes with them
when they arrive. So I work wvery closely with

me .

I

cardioclogists all the t

- .

0. Buo in all of theose cases there
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1 cardiologist on board?

2 A. Every case has a cardioclogist that has been

3 involved in those, but traditicnally the

4 cardiologist only acts as a person who follows so
5 when the perscon traveis outside of intensive care
& therapy can pe continued, but they generally don't
7 advise or direct care while 1t's happening in the
8 intensive care setting.

9 Q. You don't primarily manage cardlac patients,

10 do you?

1i P Well, in the intensive care unit I do.

12 o, In the intensive care gsbting?

13 A Yey

14 0. You don't have patients that make appointments
15 te come see vou in vour cffice, do you?

16 A No.

17 o, End have vou €Ver 1n youxy career ever run an
18 office where people come into your office to get
19 primary care medicine froem you?

20 A Yes .,

21 Q. When?

272 A During the period of 198% to 1%93 when I was
Z3 in Toronto, I alsc had a family practice position
24 in an office.

O

You did family practice medicine?
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A Yes.

Q. What percentage of vour

approximately 1993 wag in that office

practice?

A, I would say tha

(w3

I performed tha

probably one day a week.

Q. And the other four days a week?

MR. DEMPSEY:

-

to make & call?

THE WITNEES:
okay . I can wait
M DEMPSEY

went off.

time from 198% to

in family

t duty

Do vou need
I think it's

BY MR FIFNEER

. The other four dayvs a week you were doing
what?

A Practicing anzsthesia.

Q. At what hospital or hospitals?

A Several hospiltals. Anesthesia or family
practice, I practiced in an office.

O, Right,

A So I practiced in several hospitals in
Toronto. Do you want me to list all cf the names?
o What hospitals d4id vou practice anegthesioclogy
in?
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A, Mt. Sinai in Toronto, Toronto Western, Toronto
General, St. Michael's, Sunnybroock,
Q. Were vou part of =& group?

., This is during my training. I trained at the

i

University of Torconto, the Urniversity of Toronto is

affiliar

s

with all of those. They are all

L

&

o

teaching hospitals in Toronto.

et

§
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G And vou were training to ecialis
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the fleld of anesthesioclogy?

A, And critical care. The training ococurs
Jointly.
o, Soc freom 1993 to the present vou have not beenr

involved in any office setting managing patients

and theilr 1llnesses?
£ I am sorry. Actually, there was no

43

circumstance where 1 had practiced, kbut I was
volunteer at the Free Clinic in Cleveland and T 4id
that one day a week for a period of a vear., Pecple
didn't make appointments, they walked in. And that
was 1987,

Q. What group are you affiliated with now?

A, I presently work at University Hospitals of
Cleveland and I am a member of the department of
anesthesiology there. Within that department we

cal care medicine,

.
mn
]
[
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T
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have a subgroup, which

d
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which I'm alsoc a member of.

Q. How many members of

medicine are also members of the critical care

department?

Eay

A, Well, there are actually two groups oL

who practice critical care independentliyv at

University Hospital. The department cf

the UH department of

doctors

medicine

has a core group in there of three dectors,

then within the group that I'm in there are six of
us and we practice critical care as well.

really are no cther -- they're surgeons of
differe;t specialties who will admilit patients

once they

by us
O. What
of a week

practice o
anesthesia
AL Fifty
o. What

managing i
A Fifty
Q. Well,

cther thin

are admitted they are cared for primarily

percentage of your time during the course

or a month is zspent in the active

anest!

th

3

resiology, administering

4.

in an operating room?
percent,
percentage of

ntensive care

percent.
vou mayvy have administrative duties orx
gs . I'm not sure. It's not that
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A Essentially my administrative duties are very
minimal. I have some teaching I do mostly in the

clinical setting, sc it's commensurate with
practice.

Q. How many times have you reviewed medical
negligence cases 1n yvour career?

A, A few times. I can't exactly say, maybe three

or four times.

Q. What is vour fee?
A My fee 1s $200 an hour.
o. Do vou advertise in any journals ox

P T —- wm T r T g TAT
=ole Lo review

I

periodicals as being avail

I's

A No.
0. How does somebody from the Nurenburg law firm
know that yvou are available to review a medical
negligence casgse?

MR. DEMPSEY: Chijection.

You can answer if vyvou know.

AL Can you ask me the guestions again? How did
they find me? Is that your guestion?
Q. Yes. Hoew does anvbody know that you are
e to review medical negligence cases?
2. I had an attorney whe I knew, not well, who
asked me once to review this case and then it

eventually found Litg way to this
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it was ancther attorney I belileve.

Q. Was that Mr. Nemeth?

A Mr. Nemeth was associated with Mr. Powers and
I think that Mr. Nemeth was the initial attorney,
but this is not his area and so he had handed it
cver to Mr. Powers.

Q. How did you know Mr. Powers? Was he the one

that vou knew?

A No. T knew Mr. Nemeth.

0 And he asked vou to review?

A He did.

. How many cases have you reviewsd for the

E ITncluding this one?

Q Yes

A One.

.} This 1s the only cne?

A Yesg.

0. Who else have vou reviewsd cases for?

A, I'm sorry. I can't recall the name of the
firm. There was & firm. T don't rvecall the name.
0. How about any atftorneys?

AL No. I can't recall it.

Q. Have vou ever reviewed a case and come to the

conclusion -- do vou keep a file on what vou do fo

K
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legal persons?

A I have a file, vyes.

o. At home?

A At the cffice,.

<. Sc you can produce that for us as toc what you

have done and for whom?
A Yes, unlesgs i1t's -- the information is

confidential, though, is it not?

o No
A Okay I don't kRKnow.
MR. DEMBIEY: Well, if a
recguest ig made, we will look at it and we

will advise accordingly.
Are vou asking if he has reviewed for

or defendant? T'm not sure I

ar
FMJ
o
e
ot
i
tty

pl

understand what yvou want.

§

MR. F.

FNER: Well, he has
a file of wheatsver he has done as far as
nedical legal work.

BY ME. FIFNER:

Q. Presumably it has in it 1f he has ever been

deposed, deposition transcripts.

A T nave never been depcsed. This ig the first
time and T have done maybe three other cases and
honestly it's been infreguent and I have acted for
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both physicians

Q. Can vyvou tell me the names of any

elither

patient that you have

A . I
law firm and
a large law firm.
I can‘t recall 1it,
my offics

o Have vou had an opporyiu
rapoerts of Drx BErinkhorn and
A Yves The ones you have
@] Yes

AL Yeg.

C. NMow, vou have written s
case as well?

A Yes.

Q. Do vou have retained an

cn behalf of a

can't bring it

and I can

atTcorney a

te min

it was on behalf of a physician.

ITt's not
but I cou
get the

can't

vphysician or on

reviewed a case

i5

and also for plaintiffs.

attorneys
behalf of a
for?

g, There is a local

It

this firm. I'm sorry.

16 locate the file in

name of the firm. It

recall her name.

I
LY TO

D,

Watte?

“ust given me?

ome reports in this

vwhere any of the

correspondence that any of the attorneys have sent

te you?
MR DEMBIEY
Any correspondence to h
product
MR FIFNER

Obdesction.

im would be work

Well, T

w
2

s

=4
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not persuaded that

to know whether th

fight later as to whether oxr not

product. S50 my gu
BY MR. FIFNER
) Have you retained

corregpondence that was

it is,

at

estion

anyplace any

sent Lo vou

exists and then

16

but I have a right

we will

it*s work

stands.

of the

by any of the

attorneys who have ever represented Mose Johnson at
any point in time?

A I think all the correspondence I have are hers
maybe T donm'it - -~ the letters that I have are -~ I
don 't even recall I don't think I do. There was
nothing in them that was substantial.

Q. T'm not interested right now in what's in
them. See, for ewample, vyou got sent the EMH chart
znd there's a cover letter from Mr. Spisak.

A .\»ig@xt.

. Now, when you got the autopsy, did it just

magically appear in the

letter with it explaini

cr was

there a cover

ng what it is?

A There must have been a cover letter. I don't
know where the cover letter is.

] I don't gsee any of these letters. I could
understand a couple, one or two, belng misplaced,
but I see a lot of different information here. Is
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it vyour recollection that

came with covexr letters?

MR. DEMPSEY:

17

2ll of this information

I can tell

vou all the depositions came frcom me and I

sent a cover letter with them.
ME. FIFNER: I would have
assumed s0O.
MR. DEMPSEY: Yeg, I did
The depocs came from me.
BY ME FIFNER
. You don't have any l1des where any of those
cover letters or anvihing went?
A, T can tell you that if there was ncothing in
them that was more than just "here is the file," I
crokably would have just thrown it in the garbage.
Q. Did you ever to your recollection get any
letters that had any substance to them, any
description of what this case was about?
A No.
. Now, vou have only done this a couple times?
A Yes.
0. How did voeou know what to do? Therse was no
letter to yvou explaining what you were supposed to

e doing?
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attorneys asked me, they said, this 1s exactly the
language. This is how the law thinks of this.
Recause I am not an attorney and so I am
speaking like a physician if I am asked a medical
guegtion, so I was ingtructed on occasion -- ©Y
instructed generally with respect to what the law
is interested in. Then I was asked, with this
instruction are you able to speak on this? And it
was something to that effect.
0. Have yvou ever generated any other letters to
any attorneye invoived in this case on behall of
Mcose Johnson other than these two letters? One is
November 12, '97. The cocther is May 18th, 2000C.
A. Not to my recollection, but I believe not.
This has been going on for a little while now so I
don't recall, but I don't believe so.
Q. 2t the time yvou wrote -- and I'll give vou the
letters, November 12, 153%7 and the other one I
have . I will give you those. Take a loock at
anything vou want to loock at here. What I want to

do is talk about some of your opinions.

E Sure
! At the time you wrote this letter in November
of 1997 had vou been asked by the patient's

1
h]

attorneys Lo reas

s
6]
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emergency room or the hospital?

A No .

0. Do you have any kxinds of notes when you go
through this information? Just how does this

letter get generated? Do you generate notes and

then dictate from that? Do you just review it all

and dictate this letter off the top of your head?

How does a letter like this get generated?

=

2. I review it. And then I may as I'm reviewing
it, I may make a few notes toc myself on a piece
vaperx

o VWhere 18 that piece of paper with those notes?
A, I don't know. I don‘'t save those. Once I

'

genserate thls copy, I discard those.

9

jin

Q. Do vou know what informat

toe you to review at the time you wrote this letter

of November 12, 19877

A, Thig chart here.

O The chart of Dr. Naeenm?

A. Yes. The chart of Dr. Naeem is what I had.
o. Anything else?

A I think I had the autopsy. I think I had the

sutoepsy, the chart of Dr. Nasem, the emergency Irocom

record. But as I recall T was only asked to review
the chart of Dr Naeem and that wag all that I

on vou had avallab.
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reviewing at the time, and the autopsy record I
guess.

G, When 1s the first day that yvou believe that
Dr. Naecem's conduct fell beneath accepted standards
¢f care in his treatment of Mose Johnson?

2. On the periodic health examination, which was

dated T bhelieve it was November 3rd, but I have to

lock again.

Q. Okay. Go ahead. Take a lcok.

A This one here, November 2nd, 138%6&.

O. What is it that you believe f£ell beneeth
accepted standarvds of care with regaoarc to Lhais
visit?

. Two thilings Actually, maybe more than Ltwo.
The first tThing is that Mr. Jochnson clearly was an

individual whe was at high risk for corconary artery

)}

disease based on his weight, his age, his gender,

{

his family histery, his tendency towards

o
b

fde

nyperglycemia, hig smoking histoxry, his obesity

T didn't mention that. These are all strong risk

factors and predictors of ceoronary artery diseacse.
At the time of the examination he performed an

electrocardicgran. T believe that subssguently was

forrt
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found to have abnorma
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A One cannot say because there has to be another
electrocardiogram. However, those abnormalities
were ¢f a significant nature and highly suggested
the presence of active corecnary artery disease.

The abnormality is the elevated white blood cell
count, which was not, as far as I can ascertain
from the reccrds, fouled up in any way. It wasn't
commented on. It wasn't broken down in any other
way .

The temperature wasn't taken at that time,

which would have helped determine that
clevated white blood cell count indicated
infection, which I bhelieve that 1t did

Q. What was the nexus? Do vou see any place on

that record that Mr. Johnson had any opsn ares on

his body?

A No .

Q. How did that -- 1f vou believe it constituted
infection, how did that infection get in his body?
A It could have been as trivial as a scratch,

which clearly he didn't strip him naked and examine
every sguare inch of his body. So the fact that no

ocpen area was seen in this examination In no way
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1 A It was 12,900.

2 C. What 1s neoermal for that lab?

3 AL Well, normal is between ten-five and eleven.
4 This particular lab I cannot say., but I can't

5 imagine 1t would excesd eleven.

€ Q. Now, is 12.9 with an upper limit of normal of
7 eleven, is 12.9% what veou would consider to be
g markedly elevated?
2 A Markedly elevated? No. Elevated? Ves.
10 Q. Well, 11.1 would be elevated as well, wouldn't
11 1t7
iz L Yes, it would be
13 ] Now, do vou see in vour review of the records
14 any other possible explanation for his elevated
15 WERC?
i6 A Other than what?
17 . Trnfaection, which vou posit that it 1is.
18 A Do I see any other evidence for something
19 other than --
20 Q. iz there any other possible explanaticn for a
21 WRBC of 12.% in Mr. Johnson as of November 2nd, 1396
22 other than the infecticn which you belleve it
Z shows?
24 AL Well, 1f Mr. Jcochnson did not die of an
75 infectious complication, T would say, ves, there
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are other possible explanations.

. What are they?

A Heart disease can elevate the white blood cell
count.

Q. Okay. Anvithing else?

A any kind of injury of any variety can elevate
a white blood cell count. There are tThings that

can be done that can help discern whether or not

this is infectlon. Those things were not done.

Q. What can be done to discern it?

A The white blood cell count can he
fracricnated; that is to sgay, bthe components of the

white blecod cell count can be sxamined. Certain

0]

kinds of white bleood cells predominate in certaln

winds of conditions which can support or refute a
diagnesis of infection. That was not done.
o Are vou suggeeting that every single glevated

WBC that an internist or family practitioner gets
which is elevated must be fractionated in order to

meat accepted standards of care?

A No, I would not say tnat.
O. Okay . Then what about what's going con
here? You are the attending doc. A guy comes in

and he hag a WRBC of

Lials
oY
]

o

L9 You also know he has

Ccoronary You also already now he
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I
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artery ol
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is status post a recent injury, don't you?

A. With regard to the coronary artery disease,
there is nothing here that indicates to me that Mr.
Johnson thought he had coronary artery disease.
This really doesn't make any mention of it. Dr.

Naecem doesn’‘t make any mention of it, so I would

discount that. 7 am saving that, ves, i@ is
pogsible.

0. And he had a recent injury, didn't he?

A, Yes, he did.

D, That could explain it, too, couldn't 107
A 1+ could, sxcept he doesn't comment on 1T

Recause he doesn't comment --

0. What deo you mean he doesn't?
A, He ordered the test. The test comes back.
It's abnormal. It's hig responsibility te find out

why, to speculate, to decide, to determine the
reason for 1t being elevated. He does no such
thing, so I can't know what he was thinking because
it's not down here.

Q. Have yvou had a chance to review his

deposltion?

Y T have, but he --
.
Q. Go ahead.
7 e P | = 7 1 Gmy 4 e o By - . N gms ey g
B L odon't recall him specifically, but perhaps
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vou could show me where he talks about the white

o
et

ood cell count and breaks it down. But he didn't
take a temperature, which would have been a simple
encugh thing to determine whether this was
something at that time. The test was availlable at
the time of this note.

0. Have you read the wife's deposition, Mrsg.
Joehnson's?

A I have, but i1f there's scmething that's
specific you want me to comment on, you will have

to remind me.

L@
]
(9]

Ry
]
{
Ut
O
{3
5

g
i
]
o
}AJ
03
ol
ot
i....
¥
.
J-
4
e
?\'
H
O
O
=
I

¢
.

ol
Q
; 1
m

testimony that Mr. Johnson on or about November

2nd, 1996 was complaining of any cardiac symptoms?
A Hig lack of complaint does noct in any way

exclude the fact that he had coronary artery

g to be go 1s

I
[

disease. The reascn why I know tr

fodn

because the autopsy confirmed the presence of

extensive coronary artery disease, which could not

have nappened in three weeks. T"hat was there
before.

0, Do vou remember Mrs. Johnson testifying that
he had no fever or chills or any otherxr symptoms

similar to that?

5 U

Yhe absence of the fact that she may say chatb

3-’.;_
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also does not mean that he does ncoct have a fever.
A fever can be raiged very slightly and it may be

imperceptinle 1f she didn't take a temperature and

also fever tends to be periodic. Tt waxes and
wanes in the presence of infection. It may be

cccurring at night for all we know.
O. To & reasocnable degree of medical probability

can you look this Jjury in the eve and tell them vou

v

know had a temperature been done on November 2nd,

1996 it would have been elevated?

T
s
o
3

rause he died of infection I would sayv that

cn the balance of probability -- I'm not sure of
the word that you used -- 1t would bse my cpinion
that, ves, it would be elevated,.

¢ To & reasonable degree of medical probability

had it been dons 1t would have been elevated?
A Yes.
Q. Now, vou wrote an entire report of Novemker

12, 1597, dida't you?

Q. ind vyvou had a chance to review the autopsy at
the time you wrote that letter, didn't vou?

AL Yes,

Q. ¥You had & chance to review the death

certificate, didn't vou?
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mentioned infection,

A

Q.

infecticn was a cause

27

Yes.

You never once in that entire letter aver
did you?

No.
Never in that letter that

once suggested

of the death, 4did wyourvr

A, If the reason why I would have -- I was asked
a very specific kind of guestion, and so the fact
that I did not comment on it at the time of the
ietter does not mean I didn't consider it. It
means I wasn't asked to comment on it

" But vou don't have any letters Lo prove that
you were asked to comment on it?

AL Ho.

o, Nor do you have any notes that suggest that
vou were asked to comment on it?

2 No, I don't.

0. 231l we have is this letter?

A Yes

0. And this letter doesn't suggest in any way
that infection plaved any type of a role in Mr.

Johnson's

fa
e
]
il

rr

death, does 1t7

No.
and now vou are going to try toe tell this jury

spite the

0]

de 0 s g e T mN b o : + ] S
TO @ Yeaponablice deg’f@@, L fact
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infection waxes and waneg and

sometimesn these eslevations in

almost imperceptible, vou are

jury that yvou can predict to
medical probability on Novenb
had an elevated temperature a

when Dr. Naeem took his tempe

28

despite the fact that
Lemperatures are
going to tell this
a reasonable degree of
er 2nd he would have
t that wvery moment

rature?

A I don't kneow when you say ~-- I think it would
have been very likely. Se I'm not sure 1if I'm

uging the words that yvou want

Q. To & greater than 50 peyw
A The Ifact that he died of
infection three weekgs latexr I

i
]

good chance greater than P
have had an infection or woul

temperature.

T4

And there was ancthey oc
him, too, & few davs later wh
was not taken, s0 he had anot
Q. Have vou ever besen respo
Mr. Johnson die from?

A Mr. Johnson died of coro
ischemic heart disease and a
to an infection.

o, What was the immediate ¢

me bto use.

& Very Serious
would say there's a
ercent that he would

4 have had a

casion where he saw
ere a temperature also
her opportunity.

negible for -- what did

nary artery dissase,

complication related

ause of death to yourx
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understanding?

R, Well, cardiovascula related to

"
0
o
i._l
I._l
o

S
n
D

overwhelming infection in & perscn who had
significant decompensated cardiac function.

Q. Lre vou suggesting that based upon the
examination of November 2Znd that Mr. Jchnson's
underlying cardiac status would have been altered
Iy the time of hig death?

A Definitely.

Q. Okav. Now lst me ask yvou this. You have

3 ‘ = : o g1 e . L
never been primarily involwved in the management of

a ve care cardiasc patient, have your?

A, Well, in the capacity as a familv physician I
have referred patients to cardiologists. I am not
a cardioclogist. T have never perfocrmed a stress
test 1f that's what you mean. T have never
performed an anglogram.

Q. Are you gualified to interpret the results of
those stress tests?

A Angilcograms?

0. Yesg, Cr do you leave that to the
cardiologists?

. I know how to read them 1f that's what you ar
asking me.

o, You don't get invoelved in the decision of who

1]
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is & surgical candidate and who is not?

A, I do, actually in my capacity I do cardiac
anesthesia, and critical care patients may come and
need surgery, soc I am a person that's involved in
the decigion of whether or not they will be fit for
surgery.

But whether or not surgery isg better than
medical therapy, somstimes patients are not good
surgical candidates and so in that way I may say,
well, I don't think that this patient ghould have

surgery, although if they were in ancther kind of

-]

ad he bhetiter, and

state, then perhaps surgery wou
I think we have to do medical therapy at this time

because of the -- from the perspective of the

cperation and they wouldn't have a good ocutcome.

Q. You have never performed the surgery?

A No.

Q. You are not a surgeon by training?

A No.

Q. Do you still consider vyourself gualified to

tell this jury whether this patient was a candidate
for medical management or surgical management?
AL Yves, L do.

0. ind vou haven't ever done this surgervy?

A I have never done the surgery.
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Q. You've never done anything surgical?

Z. But cardiolcgists have never done surgery and
they know when a patient needs surgery or medical
therapy. The act of performing the surgery doesn't

make a person capable of deciding when surgery

h

needs to be performed.

6

Q. Do I understand you to be sayving that within a
period of 10 or 12 cr 14 days after Ncvember 2nd
this patient would have been in, according to yvour

hypothesis, would have been in an operating room

. = = . ~ PR
ceronary bypass surgasryv’

i
8
i

N
[

LIt would be my opinicn that if this REeErson was

referred to a cardiclogist in a timely fashion and

his =t

s

ess test would have been performed it would
have pesitively led to the presence of a coronary
angiogram, which would have revealed extensive
corcnary artery disease, the treatment of which
would be coronary bypass grafting. Had that been
done, that would have prevented what I believe to
be a myocardial infarction.

o And dec you believe that if the MI had been
prevented that he would not have died from the
bacterial pericarditias?

AL I think that ig what set him up for the
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O. So yvou believe that the results of the
November 2Znd EKG were so dramatic that the standard
of care reguired immediaste referral to a
cardiologist?

A . Yes;

. And at that point in time was he having any
cardiac symptomatology?

A According to Dr. Naszem''s reccord and the way
that he records asking the guestiocons, noc. However,
it depends on how you ask themnm. It depends on who

is @eking Lthem.
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present very subtlely. Some patients tend to
exclude things they think toe be insignificant.

Cardiac pain can be felt as pressure, as

fullness, as indigestion, as jaw pain, asg arm pain.
These are all thinges that can be cardiac pain.

o. I am not interested in what might be. I am
interested in this case,. You tell me where vyou

find evidence to support vour proposition that Mr.
Johnson had any cardiac symptomatology as of

November 2Znd, 19986, Show me.

A He had an electrocardiogram --
Q. Show me where he had any cardiac complaint,
cardiac symptomatoloegy as of November Znd, 129286
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MR. DEMPSEY: Can vou let
him finish his answer?

MR. FIFNER: Yes.

MR. DEMPSEY: He started
to speak.

BY ME. FIFNER:
Q. He had an abnormal EKG?

ve risk factors for coronary

E.,.l.

A He had posit

]

artery disease.

. ¥y guestion is, you show me where in this
chart you find any evidence to suppert your beliefl
he haed positive clinical cardiac symptomatology as

of Nevember 2nd, 19¢6, any of theose symptoms that
vou suggested that he might have had.

AL You are goling to have to ask me more
specifically because the absence of complaining of

crushing chest pain

h

ces not in any way exclude

coronary artery disease.

Q. My guestion 1s very simple.

A . He doesn't say anywhere, 1 have crushing chest
pain

o He doesn't say anywhere else anything

consistent with cardiac symptomatology, does he?
A It's not -- you are asking me - - you are

Ao T J

framing this in a way that I don't think speaks to-

s
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the problem here.
0. You let me decide what the problem is. Just
answer my guestion.

Is there any place in this record where Mr.
Johnson is noted to have any complalnts cconsistent
with cardiac symptomatology?

A Maybe it would help me if yvou told me that
list and then I can tell you yes 0r no.
o. ITt's the very list vou just went through,

numbness in the arms, problems in the jaw, chest

8
}

o
§_ 3
]
w
£
F....l

1 ¢f the symptome that vou said he might

nave

2. T der't see that he asked those questions.
Q. Have vou read -~

A Ee didn't ask them and he didn't velunteer

them so I deon’'t know.

o rave vou read the deposition of Mrs. Johnson?
A, Yes, but I can't remember it so you are going
to hawve to -~ if vou want me to -- I will have to

look at i1t again if you want me to talk about 1it.
Q. Do you remember reading in there that she was
asked those very guestions and she denied that her
husbhand had any of those complaints?

B, I don't recall.
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A. Perhaps I didn't because I can't recall it.
Q. Okavy. I see Jane Mav. I see Marion Prince.
I seze Rose Fenik. I see Dawn Sturgeon and I see
Akbar Naeem. You haven't even been sent her

deposition, have you?

2, Tf it is not there, the answer would be, I

don't recall it here sc I don't think I have 1it.
Tf she had said that, as vou say, which I'm

sure vou are recording it accurately, her lack of

sayving that does not exclude the fact that he had

16}

coronary artery disease
I | . . w— 5 L fo .
0. I understand vour point. What s 1T that isg

5o -~ what do vou believe a reasonable time period
would have been between the interpretation of this
EKG by Dr. Naseem and this patient showing up 1in a

cardiologist's office to begin the process of

"]

avaluation?

¥

A, Well, let me tell vou what I would have done.
0. I'm not interested in what you would have
done. T'm interested in what you believe a

reasonable physician should have done under this
clrcumstance.

A, Well, then I'1l say within a week of this he
chould be in the cffice of a cardiologist and

L vy

. o . - . - -
And the reason why I savy
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kecause I would

ask the guestions again.

36

That's

what I weould do. I would bring him in again and I
would say, look I have this abnormal
electrocardiocgram, Let's go over this now. And I
would ask the guestions again and 1f he at that
point szaid, oh, vou know what, now that you mention
it, there are cilircumstances where 1 get pressure,
0r, there are circumstances where I getbt these
things, then I'd refer him to a cardiologist that
day If the patient i1s at high risk, I think he
sheuld bhe seen ag zoon as possible.,

O But we know from the wife's deposition he
didn't have any of thoss symptoms so there ig no
valid reason o aszsume he would have related thosse

ig not a good person

presence of those symptoms. I don

that relaticnship.

1

nature o©

nature of how they conversed. And

speak to people who are patilents,

to ask. I

't know the

cypically

what she has said as excluding the

I don't know the

when I

people are not

historians and so they den't know how to tell a
s5LOYY So cne of the things as a doctor is the
regsponsibility to teach them how to spea 1T wWords
and tell a story and it could take more than one
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cccasion to get the stories right.

Q. Are vou assuming for purposes of vour
testimony -- now, vou have told me that it could be
within a week or soocner. What 1f£f all of this

discussion with Mr. Johnson failed to elilicit any
clinical symptoms of cardiac dissase? What then
would have been the time frame thet would have been

appropriate for him to be seen in a cardiologist's

office?

A, Well, I can't answer vyour guestilion that way
hecause 1f he would have had -~ I think 1t°s
unlikely that he would have had no symptoms. The

1

reason I gay that is hisg corconary arteryy disease

was extensive. Tf he would have Dbeen askead
properly, then he would have -- or what would have
heppened i1s thisg: He would have saxd, sixyr, do you

-

exercise? &And he would have sald perhaps, no, I
don't. S¢ he may never get his heart rate up very
fast in order to uncover decompensated coronary
artery disease. I can't exclude 1t. Then I would
have to say I assume 1t was there. And I would
have to try to get 1t to happen guickly.

o, Is there any tvpe of correlation between

sudden death among these people who have cardiac

H

symptomatology versus those people who don't have
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cardiac svmptomatology?

A, Yes, there is a ceorrelation. FPeople can have
sudden death.
. They can, but don't mosgt people who suffer

sudden cardiac death have cardiac symptomatology &as
well?
A In fact, people whe have angina usually do

cn't, and the

[oh

better with their MI than people who

=
M
f
w
O
o
i..J
0

because 1f vou have angina and don't have

myvoecardial infarction, usually you have collateral

circulation in the people who drop dead and don't
get symptomatology. 8o the absence of svmptoms in

ne way excludes corcnary artery disease.

O Does 1t make a difference, though, as to the
time frame in which the standard of care reguires
that they be seen in the cardiologist's coffice? In

other words, if he doesn't have cardiac
symptomatology, is it okay for him to be seen in
rwo weeks, in three weeks, in a month, or does
everybody have to be seen within one week
regardless of whether they have cardiac

symptomatology?

B I would think that -- I think that's a -- I'm
BECYYY. I think it's a hard guesiion to answey

in

hecause 1deally pecple sheould be @aen as s00N As



=

[

Lo

33

I

e

e

3

[
&

2
¥

3%

possible, That's what people will sayvy. S0 to say

it's seven dayvs, elcht days, ten days --

Q. You are the one that is telling the jury that
my doctor deviated from standard of care. Is there

a difference as to the standard of care when a

patient should be seen in a cardiclegist's cffice?
A I would say there's probably two or three ways
one could classify this. People who are clearly
having symptoms, ungtable symptoms, in front of
vour eyves should bhe seen immediately. Pecple who
have no symptoms at all, vou know, prokbably can
walt longer,

Q. How i1ongh?

A I think i1t would depend upon how suspicicus T
WAS . The morese suspicious I am, the more gulckly I
think they should be seen.

0. How long in this case, assuming that he had

no cardiac symptoms, what's the minimum length of
time ~- what is the maximum length of time that
could elapse and meet accepted standards of care
before seeing the cardiclogist?

A The reason why I can't answer that exactly as
vou asked is bescause the piliece of information

that's missing 15, what are his symptoms.

b
i)

{

f he had come back, 1f he had on the basis of
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this electrocardiogram called him back and said,

come back, let's talk about this, and in particular

Cu

do you have this and he was able te get a goo
story and document it well and he had actually no
symptoms whatsocever, then he can probably wait two,
three weeks. Okavy?

If, on the other hand, if he asked him the --

and only reason why I say that is I appreciate tha=t

things get backed up and so on. No one would say
that's accertable ver se That s Sust what is the

differernce between whar is acceptable and what

0. Now, Dr. Nasem does not control how long it
takes to get into thatr cardiclogist's office, does
hev?

MR. DEMPSEY: Objection.
BY MR. FIFNER:
Q. Fe calls up and the appointment Ggets made when
the appointment gets made, right?
A, Yes and no. Not really because a referring -~-
I think that the family practitioners are the

people that fuel health care. S50 they call up the

£

ardiologist and say, lecok, I got this guy T want

0

JOU LO see as soon as possible because of these
reasons, The cardiclogisgt just savs, ckay, I will
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him in as soon as I can.

Wwhat did ¥Mr. Johnscn do for a living?

il

I don't rec

0

Was he working up to the time ~- was he

working up to November 2nd, 1%9%&67

A

I believe he may have been at that time not

working, but I can't recall.

C.

Why 7

I think he had ury that had sidelined

8]
)
[

nj
The hip injury?
I believe 50.
z2nd wasg his dob an on-his-feet JdJobk or a desk

T don't think it was strenuocous work, but I'm

sorry, 1 Jjust can‘t recall,

O.
What
into

A

Now, he gets into the cardiologist's office.
do you think is going tc happen once he gets
the cardiologist's office?

The cardioclogist will probably repeat the

electrocardiogram, ask him some pointed guestions.

Q. Then what?

A Then he would order some kind of provocative
stress tesgting and there will be a couple of
varieties that will occour at that Time.
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O, Do you ever order outside stresgs testing?
A I refer peorle to -~ I do refer people for

those kinds of tests,

. Do you ever write the oxrdexr?

A T den‘t understand the guestion. What do vou
mean write the ordexr?

Q. Do veou ever write the order for a stress test

or do vou refer them to a cardiolegist?

A, I refer them to the cardiologist.

G, Whe then writes the order?

A Yes

0 What is in Lorain, Ohic the average length of
time between the writing of an ordexr for @ stress

test and the actual test?

B . I don't know.
Q. What's an acceptable periocd of time?
A. In Lorain, Ohic? I don't know. Iin my opinion

what 1s acceptable would be a very short period of

time .

Q. Tell me what.

A Well, I think iz should be less than -- I
think it would depend upon the symptomatology. If

the symptomatology is great, then the stress test
should be immediate. If the symptomatology 18

absent, then again

iry)

erhaps a week.



i

s

i
L

1

1

1

2

3]

B2
=

fa}

i

oy

0

)

i

(531

7

8

9

0

o3

.

43

Q. So if Mr. Johnscn was absent symptomatolegy,
it could be as long as three weeks before he gets
o the cardiclogist to begin with and it could be
ancther week before the stress testing gets done?
A, Except we don't know whether Mr. Johnson was
absent symptomatology.

o Now - -

AL And I don't think I said three weeks. I think
T said two, or one actually, maybe one week and

then another week, =o¢ that's two weeks. That still

would have been before he died.

Q. wWell, the record speaks for itself what yvou
said

A Uk -huh.

0. Now, the stress test comes back. How long

does it take? What in vour opinion does the stress
tegt show?

A It will show -- well, as the stress test is
being performed it would be reviewed at that time.
The stress test, I believe, will show
abnormalities. It will show ischemia. I believe
it will show ischemia of significant nature.

And then it will be reviewed and a recommendatlon
will be made to perform & coronary angiogram,

C. How lon

9
(L
O
4]
6]
i.,.l -
t

then taks before yvou do the
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ceronary angiogram?

AL It should be done very soon, immediately,
within a day, that dayv or the next day probably.
He would have to be fasted, so it should be
prerformed the next day or the day after. However,
he might stay in the hespital. If he had a very

serious stress test, he might stay in the hospital

and ke put in the coronary care unit and be

o. Can yeou say to a reasonable degree of medica]
probability rthat's have happened here?

. The blockages that he had at the time of his
autcopsy.

Q. What were those?

A I would have to review the record again
because I can't recall.

Q. Let me ask you this before you take a look atbt
the record. How much time had you spent reviewing
these records before your original report in
November of 877

A YOou mmean hours or - -

L
<
M
n
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AL A few hours.

o, Have vou generated any fee bills? This has
been geing on for at least two, three vears. Have
you generated any fee bills?

A, Maykbe on three occcasions.

0. Where are those fee bills among your records?
A, I think that perhaps they are with the
attorney.

O You don't keep a copy of them?

A No

0 vyou don't have a copy o©of the fee bills?

B, N

0. How much time have vou spent in review of this
case?

A Well, let me say that I thought about this
case a lot., But how much time I bkilled for it, it
was probably on the order of maybe nine hours of
time.

O. 2nd how much have vou thought about this case?
A Well, lately I have been thinking about it a
1ot

Q. Ckay. How much?

i Well, I have been thinking about 1t, you know,

for the last few weeks coming up to this

deposition, probably a little bit every day or
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every other day, a few minutes periodically :in the

day I think about i1t.

Q. Just gilive me & total.
A Let's say 20 minutes a day for the last week.
0. So that's another four or five hours, 20

minutes a day fcr the past week?

A. Probably.

Q. It's not that much. ITt's a couple hours.
Now, prior to today, pricr toe this moment

today have vou reviewed any textbooks or literature

te asgsist vou 1n determining what might be the

applicable standard of care for Dr. Naeem?

A Yes.

Q. What textbooks or literature did you review in

order to assist you?

A I looked at Harrison's Internal Medicine,

Cecil's. That's a book on internal medicine. I

falked with other colleagues.

Q. Who did vou speak with?

A T talked to a cardiologist who I work with.
Q. Who?

A, That was actually back in -- not now. That

was bpack 1n 1887 and I cannot remember the name
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Harriscon's and Cecil's and speak with another
cardioclegist about vour review of this case?

AL Because that's the way that doctors think.
o, Do vou consider either Harrvison's or Cecil’'s
to be authoritative in the field of internal
medicine?

A VYes. However, textbooks generally are not the
most up-to-date depending on the area. It depends
tpon -- generally these things are considered to be
reascnable texitibooks,

0. Do yvou consider either of them to be
authoritative?

L. Generally, ves.

3]
|..J

Q. Did vou ‘rnd anything in vour review of either
Harrison's or Cecil's which assisted vyou in
formulating any of the opinions that you have
rendered or will render in this case?

A Not specifically, not more than -- I guess
perhaps I should say nothing that changed my
cpinion.

0. Do you hold the underlying belief that Mr.
Mose Johnson was a symptomatic patient in terms of
coronary artery digease?

A, Well, I think Mr. Jchnson was a gcod patient

in that he came te his doctoer regularly. Heg ~-
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Q. Can you answer my guestion? Do you consider
him to have been symptomatic in terms of his
coronary artery disease?

2. I believe if he had been asked specifically,
that he would have had symptoms.

v are patients who have this

o

Q. There certaln
degree of coronary artery dissase who are

symptomless, aren't they?

A Absolutely.

0. What &llows you te say that Mose Johnson would

have besrn one of those people who ha symptoms as
opposed to one of those pecple who did not have

symptomeg?

A Because of the extensive degree of his
coronary artery disease.

o We agreed that people with that degree of
coronary artery disease can produce asymptomatic?
A Yes.

Q.. So what allows you to classify him as somebody
who was symptomatic?

A It's my opinion. Beyond that I cannot give

cu scome magic explanaticn that he hasg got
Y

comething in particular that makes it likely.

)

That's my opinion based upon my experience.

Sy what do we do with the results of the

2
o
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angiogram?
A 5S¢ you are sayving now, let's say we have an

angio

Lo

ram that shows coronarv a

+

tery disease, what

[

is the next recommended therapy?

0. Yes .

A It would be byvpass.

Q. Was this patient capable of being medically
managed?

A, With this degree of coronary artery disease,

the indications for bypsss would have ovutweighad

el
g

id have been sent for coronary

]
-

& nr ey,
e W

=h

medical therapw.

bypass grafting instead ¢

3

tiated.

=N
ol -

Medical therapy also would have been

Q. Hdow soon would this bypass grafting have taken

place? What's a reasonable parameter under thase

]

ot

reumstances within which to have had the CoOronary

byprass grafting?

A, Well, I can tell you that in my hospital that
if scmeone comes in and has this kind of anglogram,

they can be done the next day.
0. What about in Lorain, OChio cr Elyria, Ohio?

. I don't know the availability there of

coronary artery byvpass grafting in 1996 when he

died. I can't answer that guestion.
o Do you believe that the groin pain and leg
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pain that Mr. Johnson was suffering from in any way

nfection?

-

reiated to his pericardial
A I den't know. The groin and leg pain are
puzzling to me, puzzling because he kept
complaining of it and therapy, fairly aggressive
therapy that would have fixed musculoskeletal pain,
did not correct it, and the autopsy did net reveal
any cobvicus abnormality. So I don't know. It's

odd to me. But the fact that he kept complaining

about it and the fact that therapy wasn't making 1t

any betier would have raised a flag in my mind. It
would have raised something ln my mind that there
is something here that leg missing

O. 2nd we could have done MRIs and CTs until we

were plue in the face of this area and 1t wasn't

going to show us anything?

A Probably not.
0. Have you ever been involved in managing --
first of all, let me ask you this. Have you ever

been involved in the primary diagnosis of bacterial

pericarditis?

A Yes.
0. Primary diagnosis?
AL Yes .
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A, In the intensive care unit.
Q. Have vou ever been involved in primarily

managing beacterial pericarditis?

AL Yes.

Q. How many times?

A it's not a common condition sc mavybe two
times.

- Were yvou the primary manager 0r was an
infectiocus disease consult called?

. Wwell, it would have been something that I

would have determined and then perhaps I would have

. and in teaching hospitals we tTend to do
that. My practice has been primarily in teaching
hospital settings. The informaticn is shared.

But when a consultant comes on the case they don't
rake overy the case. They make recommendations.
Tt's still up to me to decide whether toc take those
recommendations or not.

0. Now, what are the classic, if you will,
symptoms of bacterial pericarditis?

A Well, I think that there are classic symptoms
of pericarditis first of all.

0. What are they?

:
Y
3

A, The classic svmptoms of pericarditis

3]
¢4
i
3
o]
&
i8]
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pain felt in the chest that may be positionally

related and exacerbated by deep respiration, which

f

nguishes 1t actually from classic angina pain

5

Jete

dist
that is not related to position nor is it related
to inspiration. The pain might be more stabbing in
nature and usually angina pain is not of a stabbing
nature.

0. When is the first time, according to vour
review of the records, that Myr. Mose Johnson sver

presented tc anybody with symptoms consgistent with

pericarditis?

B The day of his death.

Q. That's the first day?

A That's the first day that he was there and saw

scomeone, so the day, I guess, when he went to see
his family doctor, the day that he died. At least
that's when 1t bothered him enough to say something
about it. Whether or not it had been beothering him
for several dayvs before that, I don't know.

0. With the appropriate medical treatment, was
Mose Johnson salvageable on the date of his death?
A No, probably not.

Q. When i1s the last date that you believe Mose

Johnson wa

i

capable of being saved with appropriate
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A, Well, certainly the day that he was prepped
for the emergency room, and then to his doctor.
That would have been the time I believe because at
that time there was no evidence of pericarditis
that I could determine. Again, those guestions
weren't asked specifically and he may not have

volunteered them.

H
i

Q. Why do vyou believe he was capable of being

zaved on the date of this last emergency roon

A, Recause I thnink he would have, 1f wvital signs
had been cbiained, I think he again would have had
a temperature.
MR, DEMFSEY: By the way,
the last emergency room visit was on the day

0of his death. Do you mean the one prior? Are

e

r
g
4]
;”3
lw]
T
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Q
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vou talking about €

MR. SPISAK: Weould vou
read the last guestlon and answer?
THE NOTARY: QUESTION:

"Wwhy do you believe he was capable of being

ast emergency room

fod

saved on the date of this

visit?"”

"Decause I think he would have, 1L vita
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had been chtained, I think he again would have
had & temperature.”

BY MR. FIFNER:

Q. Te a reacsonable degree of medical probability

what do vou believe that temperature would have

been?

A More than normal.

o, Whyv did he go to the emergency zoom?

A He was conmplaining of the hip pain.

0. Can paln cause an elevation cf temperature?
2 “ome pain can if it's & conseguence of

comething else; pain per =&, 0O.

O Wnat was Mr. Jonnson's palin a conseguence of?
pis I den't know

0 What about trauma?

i, I think -- can I just say I think the thing

that ‘s unusual about the pain that he had is he
received an overdose of the Ketorolac, the Toradol,
£0 milligrams, which is twice the recommended dose
and which is eguivalent teo a fairly strong
narcctic, although it's not a narcotic itself, and

he had no resolution of his symptoms, which

s
w

unuszual .
ME. DEMPSEY: You are on

the second last emergency vislt?
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THE WITNESS: Yes, not the

8Y MR. FIFNER

o. November 10th?
A . Yes. Sc something was unusual about that pain

and I can't explain it.

0. and neither did the autopsy?
AL The autcpsy did not show any abnormality that

an autopsy can detect.
Q. Se 1f Dr. Naeem or the emergency room would

b - . o wwn g Jrap. Towx e A 3 T oy e
have come Lo the same conclusicon you did, that

would have been negative, wouldn't 1t?

A T doeon't know.

0. Well, the autopsy came up negative, didn't 1t?
A, Something may have changed at that time. I
don't Xnow.

O The CT scan would probably have come up
negative, wouldn't 1it?

A T can‘t comment because I don't know what the
nature of the pain was. It's possible that the

o

pain was being rsferred from some cthex place.

fie}

- ]

Pain can originate in some place and be felt 1n

anocthexr.
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Q. You are not going te say to a reasonable
degree of medical probability that what was in his
hip was referred pain, are vyou?

A. Well, I don‘t know in that there was nothing
defined on the examination of the hip, and the pain

was severe. So if the pain was in fact from the

hip, something shcould have been there in the hip to

see in an ¥»-ray, some inflammation of the skirn,
something. So I think it's possible that it might

have been referred pain, but I don’'t know from

where. T am noit going to tell veou it's from the
heart. T measn, I don't kEnow I have nevey heard
of pain being felt in the hip. That's a new
one on ome.

Q. So even 1if the docters were thinking that

there was something abnormal about his hip pain,

@

¥t step suggesting

and even 1f they got to the n

that this was perhaps referred pain, they still

wouldn't have made the link and said this i1s now
suggestive of cardiac symptomatology?
ME. DEMBSEY: Obtiection.
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way people get into the system varies so once a
person is in the hospital it becomes fair game, so
to speak, what's done. So 1f they come presenting
with & sore toe and upon my examination I uncover
significant cardiac disease or cardiac
symptomatoleogy, then they get to stay and I get to
work that problem out. So I don't know.

T think the fact that he died soon after that
cf significant coronary artery disease and
infection, if they had started to look for some

nther things depending on the seguence cof events,

rhey would have began an invesgtigation and
something would have been revsaled

The fact that the Xetorclac did not take his
pain away I think even raised the standard or
raised the -- should have ralised suspicicons that
something else was going on here.

0. But that's something else that -- whose index
of suspicion is being raised? Coronary artery
disease or bacterial pericarditis, thoese are not
two things that yvou would think would show up as

hip pain, would you?

You Ccan angwer.,

e
2
G
-
-

ot that 1T have ever seen or heard.
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Q. And if somebody would come to you and say, Dr.
Zivot, T have a patient that has hip pain that
Toradol does not relieve the symptoms, you are not
going to tell him to be on the lockout for
pericarditis or coronary artery disease?
A 0Of course not.

MR. DEMPSEY: Off the

recoxrd.

{Thereupon, there was a discussion off

2. Now, when a patient has ccocronarny artery

disease, does it affect their blood pressure?

A, It may.

Q. Does it affect theilir pulse?

A It mavy.

O. It may not?

A It may not.

o, Does the urgency with which someone is worked

up for coronary artery disease in part dependent on
the ¢linical symptomatology that they present with?
A In part, yves.

O In part dependent upon the vital signg that
I
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o. We have thelr clinical symptomatology. I can
oniy think of three components. Obviocusly vyveou have
vour test results, you have your clinical
symptomatology and you have vitals. What other
components go into that evaluation of how guickly
they get worked up?

A, Well, where are vyvou including
electrocardiogram?

Q. Test results.

A, And there were other plood tests that may

suggest an ongoing myocardial infarction.

~t
jua
45
r
=
I

C. Do veu have any reason Lo
Jehnsern had an active myocardial infarction at any
time between November 2nd and November 10th?

o I think that his electrocardiogram when he was
in on his second was abnormal and he could have a

myocardial infarction between that ericd of time.

ke

Yes, the fact that he had elevated blood sugar may
have been associated with a diagnosis of diabetes.
Diabetes can mask the presentation of coronary
artery disease and make symptoms less felt. I
don't think -~ I wouldn't say he had out of control
diabetes, but it 1s possible.

). Te a reasonable degree of medical probability

can vou time the ischemic event which caused the
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Novenmber 2nd EKG to be abnormal?

A When 4id it occcur?

Q. Yeg. Was it something that happened within
the two weeks previocus, twe years previous or 20
Vears previous?

A May I lock at the electrocardiocgram again?

O. Take a look at whatever you want. It's in Dr.
Naeem's records. It should be at the back of his

deposition.

A Thig i1g the one on the 2nd here?

O. Yes,

k. You asked me when do I think this happrened?
O ves

3. wWell, what he does nct have here are
pathological Q waves. Now, O waves would suggest
that he was infarcted right through his entire

H
jh

myoca ial wall. $o there are a couple

1

pessibilities. One is that he had a myocardial

infarction that wasn't all the way through, so hs

haz a nontransmural infarction, and I would ook at
it differently.

Anocther possibility that 1s happening

-

think ~~ look at thi

4]

electrocardiogram. There's

ne way he had an infarction of ten percent at this

;

Y e . 3 s
LT s1id the day

rime ., S¢ sometlime between Novembe 1id & th lay
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of hig death he lost a lot of function, a

significant amcunt of

ih

unction. o all I can say
is that something was happening here and it might
have been ongoing. It may take geveral days to
complete or 1t may be a series of small nikbbles.
Q. When veou look at the autopsy, are the autopsy
findings consistent with your interpretation of

rthat November 2Znd --

A Yes.

O, -~ EKG?

B, What specifically are vou referring tc, the
pvresence of coronary artery dicsease?

G No. The presence cof any prior acute MIs and

how they may have occourred,
A . Let me look again at the finding here. Well,

he has blockage in the main vessels that supply his

-

heart and he has an electrocardiogram. This

¥

electrocardiogram seems to point mere towards the
distribution of the right coronary artery, but he
nas blockage in all three. So i1t does not mean

that -- all that means is that at the time that may

e
+
pu

[
-

just not have been revealed as much, but I

o]
*
th

that certain

5]

v I can connect the ndings o

t

coronary artery disease, I guess, 1f the pattern of

injury here happened to be in a place where tnere
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wag no coronary artery disease,

not correlate or does not corre

entire heart blood supply was «
Anywhere that vou see abnormalil
know to

correlated with what we

anatomy.

Q. When vou loock at the heart
the findings on the zutopsy of
with somebody wno had, as you =S
back on November 2nd, 13%%6 and

thereafter?

&, Well, theres'zs not & -- 2T
whether there's a periocd of 11k
could be a conseguence of an in

going to read Th

"The sections of the heart

pericardium show fibrincus mate

with, in most of the gections,

of inflammatory cells.™

I would interpret that as

pericarditis as a conseguence ©

infarction. There is a conditi

syndrcme, which occurs three we

myocardial infarction with an a

characterized by inflammation o©

62

I would say it does
late easily,
compromised.

ty here can be

be his corollary

on the autopsy, are
the heart consistent
ay, an ongoing MI
has a series of Mls
doesn*t comment on

e an aneurism, whioh

farction.
& summary again.
include the

that

rial on the surface

[N

a heavy infiltration
indicating

f a myocardial
Dressler's
eks after a

utoimmune dise

5]

ge

f the pericardium.
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That could very well have been what happened to
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him. I believe
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pericarditis as a conseguence of a myccardial

infarction.

ch occurred when?

[

G . Wh

6o a -- how do vou put it

. certainty that he had

A . Well, it occurred someftime between --

around the 2nd of November.

0. 2nd then how long after this MI does

for the pericarditis to manifest itself?

B T+ takes up to the tims of his -- of the day
of his death.

O So it tekes about three weeks to manifest
itself?

g2y Well, manifest in what way? As symptoms oy -
Q. Yes.

A, Wwell, it may be that i1t's happening, but it's
not felt. It's happening, but not felt. It may
take three weeks before he would feel 1it.

0. and this is called Dressler's syndrome?

2. Dressler's syndrome, ves.

o. I just want f£o make sure I understand what you
think happened here. You think that on or about

Nevember 2nd this guy was having

-

an MIT

o

T O

63

=1

on or

1t take
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0. and we got very lucky that we happened to get
an EKG demonstrating the MI going on?

. Obviously unlucky.

. and yvou think that that MI, although it was
going on November 2nd, didn't cause any cardiac
symptomatology consistent with pericarditis until
21 days latexr?

A, Yes, possibly. They den't -- 1f that's --
that ‘s a way of putting that tcocgether that's

logical to me.

O Now, how does he get bacterilial pericarditis
from this?
- Because he has an abnormal pericardium;

therefore, it sets him up for any kind of trivial
blocdstream infection. Tt could be something as

innocucus as brushing his teeth.

Q. What organism was ultimately cultured here?

A . Staph aureus.

0. Was 1t an aggressive form of staph or not?

A He died. I think that's aggressive 1f that's

what you mean.

0. Is it possible to have abnormalities cf

H

pericardium with its resultant swelling, et cetera,

and not have symptomatology?

E]

A, fe 1t possible?



[ )

et
&

(.Y
—

p
i

Y
tad

18

15

20

22

&2
L

o
=S

(N

-

i

65

Isn't it more likely that he had and was

having an MI on November 23rd, the morning of his

I think --

-—- which ig what then allowed him on that day

to have symptoms consistent with pericarditis?

ME. DEMPSEY: Walt.
Before you answer, he started to £ay
something. You have got to pause & moment.

Do yeu have any of those words in

thera?

THE NOTARY: ANEWER:
"I think."®

MR. DEMPSEY: Clarify the
"I think," if vou would, so vou are not

addressing a portion of that sentence.
You are going to have to remind me what vou

I don't remember what the "I think" was

ed to
MR, DEMPSEY: You weren't
answering & guestion. You were starting - Lt
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was an interruption, so wait until he finishes

the guestion.

A Perhaps vou could ask the guestion again,
pleasea.

ME. DEMEPSEY: Scrry.
BY MR. FIFNER:

“t F-

i@ that whel happened here

U
.
1

0. Is 1¢ alsce

i
Q
b

was that Mr. Johnson began to have an MI on thse
18th -- or on the 23rd of November, which MI caused
inflammation of his pericardium and that ig whar
caused him to have his symptomatology on the 23ra?s
ME. DEMPSEY: Obdjectiaon.
You can answer.
A, I think it's possible that he had another MT
ocn the day that he died, but I think that that may
have been the 2nd or more than the 2nd. I think to
inflame the pericardium that acutely with &
myocardial infarction is not tyvpical.
. Can bacterial pericarditis present

asymptomatically?

AL I can‘t -- I would say generally not.

0. Car it?

A, Anything jig possible.

. Okay. When do you believe he developed
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bacterial pericarditis in this case?

A, Bacterial pericarditis I think he developed
very close to the dayv of his death, mavbe in 24
hours. I think that he had an infection that may

have been there, that was there priocr to thart.

o What infecticn? Where?

A In his body. I can't ~--

O. In his pericardium cor in his beody?

A ¥No, not in his pericardium. I don't think so,

at least I think it began -~ these things take more

rhan five minutes to dewvelop, so I think these
things take time Lo develop.
0. So yvou think he had an infection in hisg kbody

A . Well, T think it could nave been -- I think it

was back to the 2nd of November.

Q. And what was the organism?
A T don't know, maybe staph, but I don't know.
Q. what are some signs and symptoms consistent

with infection?

A Well, infection, it depends whether -- 1t can
be something like pain in a local area, It can be
fever, chills, fast heart rate, fast respiration,

sweating, & feelisx

b
fie

v of being hot or a feeling of

[N

heing colid.
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Q. Tell me one place in the record where vou see
evidence Mr., Johnson had any of these symptoms
pricr toe November 23rd.

AL Well, Mr. Johnscn had pain which may have been
related to infection, although T can't say because
he didn't have any of those things documented, but

he never had a temperature taken so I don't Xnow.

B

¥

1, whether or noct t©

't
ol

[

We 1=

mperature wag ever

{

taken, he didn't have documented fever, chills,

increased respiration?

i
h

¥

s TET -~ T g
i Well doocur
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hawv
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he di
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wasn't ftaken, vou can' documentt 1t.

W
"

O There's no place in the reccrd that discusses
he had anv of those complaints?
A Well, there's nothing in the record that

suggests that they were asked about.
0. Is that the kind of thing that if somebody has
fever, chills, hot flashes, cold flashes, iz that

the kind of thing a loving spouse would know about?

A, I don't know. It depends.

Q. Are vou married?

A Yes

O, Okavy. When yvou get sick and feel hot flashes

gt

or cold fleshes, do vou tell vour wife that vou are

it

(S

4l

experiencing tho
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A, Sometimes.

Q.

o

re vou assuming that he had

symptoms in your analveis of this
A, T think he -- I think -- ves,
gsome of these sympﬁoms.

0. And it is vour understanding

these do vou think he had-?

69

any of those

case?

I think he had

which one of

A, Well, in him it may have beer something as
nonspecific as general malaicse, generally not
feeling well. He mavyv have had fever. He may have
bed chille. I really don't know. None of those i1in
particulilar can clinch the diascnozis or sven gEneaks
to whether it's mild, moderate or severe. Nene of

relate

[N

0. S0 vou think he ha

an infection in

to the severity of

W

hi body

and that's the explanatiocon for the 12.9 WEC

11-02-96, rightv

A, I think that is likely based
ne died of an
o, You are not
evaluating the conclusion of Dr.

retrospectively or prospectively?

ME. DEMPEEY:

looking retrospectively.

on the fact thart

infectiocus complication.

Are vyou

Nasem

Cbiection.

Do you understand the gussiion?
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A, Yes. But both I guess.

0. Frospective?

A Certainly.

Q. vou tell me what in the record as of Ncovember

2, 19%6 vou think it is that tells you that this

gentleman is going to die in three weeks.

A Nothing in three weeks. Nothing. I mean, I

7

am not clairvoyant, but I think that he has an

e
-
-

illiness that ultimately resulted in his death.

and if the illness had beesen intervened, if there

]

h

o
i)
<
q

.4 been intervention, that intervention woul

4

prevented nhis untimely death.

. Well, he had infection in his body according
te your analysis as early as November 2nd. Is that
infection in his body a contraindication to the

propcsed bypass surgery?

A, That infection would -- if a diagnosis had
been made, it depends. It depends on how sick he
is. Not necessarily. Seometimes things have to

happen scmetimes.

0. But you understand the dichotomy here?

A I absolutely do.

. If he iz well enocugh to go ahead and undergo
this coronary bypass surgery and he 1s well enough

f
h

¢ do 1t in the presgence of this infection, then
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1 that lengthens the period of time within which it's
z appropriate to do the workup, right?

3 A. Say that again.

4 0. If he is well encugh to undergo the surgery

5 even in the presence of an infection --

& A. Uh-huh.

7 Q. -- then that would give acceptability to a

3 ionger pericd of time to do the workup?

g A, Why would vou deo that? Why would you delay
10 it? I don't understand what you are saying.

i1 Because the infection is mild, that we can wailt?
12 G No. What's the average length of time in vour
13 experience between diagnosis of coronary artery

14 dissase and byvpass surgery?

i5 A It depends on the nature of the coronary

16 artery disezse. It could be as short as 48 hours.
7 Q. Lnd as long as?

i8 A Well, never, because sometimes pecple don't

19 need surgery. They need medical therapy.

20 0. Is this a usual presentation for bacterial

21 endocarditis -~ or pericarditis?

272 A At the time of death, ves.

23 Q. As of Neovembesr 23th?

24 A T think that this is -- I think that as

25 unusual &g this is, it's a presentation of it But
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at the time of death, you know, when people begin
to die, it &1l locks the same. Sc how 1t got
there, 1 don't know.

Q. Based upon everything vou know, was there any
reason to believe as of November 22nd, 1986 that

this patient was going te be dead in 24 hours?

A Cn November 22nd?

[ Yesg.,

A When he presented?

0. Looking prospectively the last time -- we'll

move it up a little hit, from Novembeyr 2Znd. The

last time he presented to Dr. Naeem's cifice was

b

whern?
A The day that he died or the day before he

ieve he died on the 23rd.

e

died, the 2ZIZnd. T be
0. Do vou have any reason to believe as of the
iast time he presented to Dr. Naeem's office that
this was going.to be a patient who was going to be
dead on November 23rd based upon the findings of

Dr. Naeem?

A Atr that moment?

O Yes

A No.

0. %o locking prospectively when Dr. Nasem had

t
T
s
i =)
m
0
-
=l
<

uy in his office the very last time, not
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including the date of hisg death?

A, I think he did the right thing. Cn that day

he said, go to the heocspital.

O. No, no, no. Look at Dr. Naesm's records.
ook at the Znd of Noevember. You have got themnm
right zn frent of yvou. The patient then goes to

the smergency on the 10th and the emergency does a

WOorkup.

A, Yes.

o, When does he next see Dr. Nasem?

A He sees nim I think the dayv after or the day

. Veg, because he was still complaining of the
pain

0. Deoes he see him again before the date of
death?

. On the 18th.

0. Take a loock at the reccords on the 18th. Take

a look at that record.
k. He gives him Relafen and a sitz bath and he
does not comment there on the previous findings

he uncoevered.

%3
[
3
&l
T

What previcus findings?

0

i

[
i

BElectrocardicgram, the white count. So what
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do you want me t¢ comment on?
0. Look at that record and lock at the emergerncy

room record of the 10th and Dr. Naeem's record of

the 11lth.

A Yes.

Q. Any reason to believe this patient is going to
be dead on the 23rd?

E. T don't know where you are going with this

@

because 1 guess people can walk up the street and

bhe hit by a car. There's nothing in there in those
two lines that make me think that he thinksg he was
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gives you reason to bhelisve
left untreated is going to be dead on the 23rd of
November?

A . Well, I don't think so because 1f they thought
that, theyv would have done scmething about it. I
am sure that they would have wanted to prevent his
death. So the fact that they didn't suggests to me
that they didn't think that.

. Based upon vour interpretaticn of this EKG
November 2nd, is this the classic EKG of a patient

whoe 1s going to be dead in three weeks?

i}

A ™h

k

t'g an impossible guestion to answer. I

n

{
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think this is a classic presentation of a person
who is a candidate for coronary artery disease and
should bhe seen in a timely fashion.

. Do yvou believe that the bacterial pericarditis

vlaved any role in this patient’'s -- I want to make

n

ure I understand the timing. The MI that vou

believe was occurring November 2, was that caused

by bacterial pericarditis?

2 No. Bacteria can't cause a myocardial
infarction generally.

. Do vou bhelieve that there was another MI
caused or there was another MI on the 23rd?

A,

O Not probably?

AL Propably.

0. What was the cause of that MI?

A Coronary artery disease.

0. So to vyour analveis the bacterial pericarditis
really plaved no role in anything here?

A, No. T don't think the bacterial pericarditis
caused him to have a myocardial infarction. T

think the myocardial infarcticn sets him up to have

pericarditis which sets him up to have bacterial

pericarditis

[
o
é— .y
o
r

0. Does he develop pericarditis as a res
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the 11-02 MI that you think happened?

A, Yes.

i

Does he develop pericarditis as a result of
the 11-02 MI regardless of how guickly he goes to

the cardiclogist's office?

A No .,
0 How long does one have to wait after -- and in
fact it was vour interpretation of that ERC that 1

ig an active, ongoing MI?

i—

think thet it's a -- I think that that's

g Was that EEXKG overread by anvbodv?

A No, but that dossn't mean anyvining. It was
not overread. We know this technology is actually
superior to a human generally.

Q Zre vyou talking about 1t being compubter vead?
AL Yeah.

Q. Doeg that computer interpretation say that
there lg an active MI?

A It savs abnormal change possibly due to

myocardial ischemia, abnormal unconfirmed analysis.
Tt savs alsc premature ventricular contractiocns,
which can alsco be part cof ischemia.

G But it dcesn't say that there is an active MI

going on? It does not say active mvocardial
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infarction?

A It savs myocardial ischemia.
0. Right. And mvocardial ischemia is a

bv-product perhaps of long-term coronary artery

disease when 1t was decompensated?

A Yes.

. Do yveou think that's what happened here?

A. Well, I think that scmething was ¢going on
here. and I think that if vou had brought him 1

the next day and had done anocthery electrocardiog

" [ -

o s i b wm A e o o - ey 5 -3 oo s oo o
mayvbe theat elecrtrocardiocgram would have said

s
03

(]

myocardial infarction. And the reascn I say tha

Pk

-

g the nature of the seguence of events.

o. There's nothing in that EKG interpretation
that suggests a repeat study to be done the next
day or at any point in the future, does 1t?

A The computer does not make that call.

Q. Do you know whether a cardiologist from the

hospital overread that?

A T den't have any record of that.

0. Have yvou ever been sued for malpractice
before?

A, No . otually, yvou know, I'm involved --
that's not truoe. T'm named in a case that is go

on right now.

77

iy

ram
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0. What's the name of that case?

A, I think the name of the plaintiff is Siegel.
0. Who 1is your attorney?

A . Don't know. Tt was the group.

. So what's the longer pericd of time that can

go by after this presumed MI of November 2Znd before
pericarditis commences?
A, The longer pericd of time 1t would take for

pericarditis to occur?

O. Yes.

AL The longer period-?

0. Yes.

A, Well, 1f it's what I am talking about, then

classically that takes about three weeks to set up,
okay? It could also be sooner; it could be later.
0. If it takes three weeks for the pericarditis
to Pe set up, then wouldn't the initiation and
commencement of the bacterial pericarditis have

been one davy in duration?

A. Bacterial pericarditis, ves; the infection,
no.

Q. The infection where?

AL In his body.

Q. But we don't care about the infection in his

body until it reaches the pericardium, do we?
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A, That wouldn*t be go. I think i1f he has an

infection in his body we weould like to know about

it.
. T understand.
A And we would treat it especially in any perscen

who 1s overweight, diabetic, has hypertension and
coronary artery disease.

. But that infecticn ultimately, according to
vour analysis, plaved no role in the ultimate

cutcome?

A No. I think the infection wag contributory to
his death.

Q. How?

A, Because the pericarditis was part of his

myccardial decompensation and the pericarditis as
well is part of a global infectious process that's
just a cardiac manifestation, but the active severe
infection results in a release of compounds that
caﬁse inflammation and can make the blood pressure
unstable, can affect the heart, directly affect the
performance of the heart even in the absence of
myocardial infarction, can affect the ability to
bring oxvgen to the blood.

0. Do you have any reason to believe that as of

the emergency room visit of HNovember 10th that any
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of that was going on?

A Ne, but --

0. How about the November 11lth visit to Dr.
Naeem?

2. with any of the severe things goling on at the

time that I described?

Q. Yesg.
A, Absolutely not.
C. How abcocut November 18th when he last saw Dr.

Naecem before his death?

AL Net of a severe nature, no. T think that
there was opportunity at that peint to intervene.
Q. So when is the latest -- 1f he goes to the
latest, what veou think the ER should have done
November 10th?

A, Should have taken his wvital signs as part of
his workup.

Q. Now, if we have the vital signs, what's it

going to show?

A A temperature.

Q. An elevated temperature?

A Yes.

Q. How could we get from an slevated temperature

to a coronary artery bypass lab?

A well, we get from an elevated temperature to

b=l
[-3
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workup of infection. And we get from a workup of

infection, a workup of his general state of health.

i

L

Q. iow would you have worked up this infection?
A, I would have searched for the cause of
infection with a history and then a physical
examination. I would have locked at his body,
listened to his chest or had a chest ¥x-ray, sampled
hig urine, blood,

Q. Are you assuming after this date November 10th

that

T

) 1 - P N S T - 1
his patient would have had an elevated

temperature?

A Yas.
Q. What are you assuming this elevated

temperature would have been?

A You mean the number?
Q. Yes.
A Wall, elevated is defined as greater than

37.5, so greater than 37.5.
0. So i1f it was 37.6 in a patient who had a
complaint of hip pain, would you have done thig

workup for infection?

2. Well, then I would have been concerned when
cne would not connect hip pain and fever. It could
have been an infected joint. That would have been

a concern. I think there was some evidence they
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were wondering something of that nature.

The temperature, I could speculate the
temperature wasn't obtained and it wasn't commented
on directly and they didn't feel a need that
antibiotics were necesgsary. So I think they
discounted infectiocn as an explanation for his hip
pain.

Can we assume he didn't look clinically sick

10

onn that dav?

A. I can't assume that. I don't know. I don't
know. I can't tell vou that. All I can tell vou
is how I practice, T can't tell wywou how other
recple -- how it looks to other people's eyes,.

0. Do you feel that vou are gualified to render
opinions as to what ancther reasonably prudent
physician in the same or similar circumstances
would do?

A, Yeg, I do.

Q. Do you understand the difference between what
vou would do personally and what represents the
standard of care?

A, Yes, I do, but when you ask me how I think it
would look to this other doctor's eyves, all I can
do is speculate. I cannot know what this person

was thinking.
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Q. And all vou can do is speculate as to what the
temperature might have been on orxr about November
i0th?
A, Yes.
THE WITNESS: I'm sorry.
I need to get this I think.
MR, FIFNER: Go ahead.
(Thereupon, there wasg a brief recegs.)
BY MR. FIFNER:
0. Now, we talked about vour assumptions
regarding the temperature had it been taken
November 10th, and vou indicated whatever number

you come up with would be speculative?

A. Absolutely.
o Same thing on November 11th when sees Dr.
Nasem?
A, Uh-huh.
Q. Same thing November 12th when he sees Dr.
Naeem?
AL Uh-huh.
MR. DEMPSEY: Those were
veseg?
THE WITNESS: Yes.

BY MR, FIFNER:

0. T asked vou this earlier and you told me, but
Y
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I want to make sure I understand. What do vou
think was the actual mechanism of this man's death?
Wwhat did he die from? How did it happen?

A I think on or around the 2nd of Ncvember he
had a heart attack and that set him up to develop

pericarditis, commensurate in that time he had an

infection. I den't know where it began.

0. Do vou kneow when 1t began?

A Tt may have begun on the 2nd cf November, but
it may have begun later. I don't know. Your poilnt

is well taken with respect to other signs of
infection. I don‘t know. They hadn't asked.
They weren't documented. They may have or may not
have been there, but the fact is he had a gerious

infection that takes lenger than a few hours to

set up.
. What sericus infection?
A The staphylococcal infection he had in his

pericardium.

0. Do you have any opinion to a reasconable degree
of medical probability how long that infection was
present?

A, The infection that was in the pericardium I
think was not there for a long period of time,

maybe a few days.
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0. Ckay. And when the infection got in his

body --

A Yes.

O, To a reasonable degree of medical probkability

can you tell me when that infection got in his body

before it got to the pericardium?

AL Tt's conceivable -- but that's probably not
the word vou want me te =2ay.

Q. No. I want you to tell me then to a greater

than 50 percent likelihood when can yocu tell me

that organism entered the body?

A. Sometime between the 2nd and the day of his
death.

Q. Okay. Now, I keep interrupting vyou, but I

want to make sure you have the general major

gquestion in front of you.

4. You are fine.
Q. What's the mechanism? How did this guy die?
A He died of a combination of decompensated

myocardial function as a c¢onseguence of coronary
artery disease, and in the presence of a
commensurate infectious pericarditis of a severe
nature.

. Assuming he never had infectious pericarditis

of a severe nature, could he have gurvived the MI
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of November 2nd?

A, Possibly, but I think that the pericarditis
began to very rapidly complicate the area of his
myocardial infarction. All I can say is that
pecple have pericardial infarction that have
infractions of ten percent and survive. And in
him, I don't know.

Q. Can vou tell me what his infraction would
probably have been, not speculatively, but probably
would have been taken any time after November 2Znd
and before Novemnber 23rd?

A, I den't think that it was that severe. I

think it was probably -- I mean, ther

(]

are
different grading systems to grade it. IT¢ really
would bz a threse-point system. One is normal.
Three is very severe and two is in between. And I
should say it in guotations because that's really
my own thought. There are other classifications,
but I would say his was somewhere in between. The
reason I savy that is because 1f he had had that
profound myocardial infarction that resulted in the
fracture of ten percent, then he would have more
svmptematology. The absence of symptoms indicated
he didn't have the killer infarction until the day

=

he died on or about the date he died.
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Q. Can you state to a reasonable degree of
medical probability that had he begun getting
worked up fer the WBC of 12.%, that a diagnosis of
bacterial endocarditis or bacterial pericarditis

would have besen made?

A Absolutely not.

Q. Okay.

AL When, like on the Znd?

0. No. At any point in time within the next two,

three weeks.

A Well, I think that the infection weould have
eventually revealed or eventually resulted in the
pericarditis, so they are related. But, now, T
can't make the 12.9 on that day -- clearly on that
day, there was not bacterial pericarditis there, no

guestion.

0. Why do yvou say that?

AL Because he wasn't that sick.

Q. There is an alternate explanation for the
12.9. That the muscle pain he was having, wasn't
it?

A Well, as we talked about before, there are

alternative explanations.
o one of them is the muscle pain he was having?

A . Yes.
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Q. Wasn't it then reasonable for Dr. Naeem in the
presence of that 12.9 WBC and a patient with a
history of muscle pain to conclude that the most
likely explanation for that 12.9 WBC was in fact
the muscle pain and not an ongoing infection?

A It was not stated in his records so I can't
know what hig conclusions were.

G . assuming that was his conclusion, wouldn't
that have been a reasonable conclusion for him?
AL If he had said so, then, yes. But I still
think that he should have done a few more simple
things to confirm or refute that, which he did not
do.

Q. So which killed him, the bacterial
pericarditis or the MI?

A They worked together,

Q. Tn and of itself, was the MI on or around
November 23rd, which you believe happened,
gufficient teo kill him?

A Yes.

Q. In and of itself, was bacterial pericarditis
sufficient to kill him?

A Yes.

Q. S0 in order for Mr. Johnson's life to have

been saved, both the bacterial pericarditis and the
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corcnary artery disease resulting in diagnosis
testing and ultimate bypass grafting, would all
have had to have been accomplished before November
23rd, rightv

A, No, becauge if he had been in the system he
may also have had medical therapy that would have
extended his time when he may have got td the
bypass therapy. I think the bypass grafting is
important 1iIn the long-term and in the short-tfterm
sometimes, toco, but he could have had other
intervention in the short-term which would have
bought him more time.

Q. If they had done that, he had the bacterial
pericarditis sgetup that was going to kill him even
iflhe didn't have an MI?

A. I wouldn't say that that’'s necessarily so. 1f
he is in the system, he might have been seen and
the infection that might have been smoldering might
héve been detected and may have been prevented from
progressing.

Q. ITen't an infection only going to be
diagnosable 1f it'g systemic and not a local
infection?

A We don't know that bescause he wasn't in the

system very long and very extensively. Se, yes, I
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think what you say is true, except in the case of
him, I think there were some signs of infection
albeit subtle, but they were not acted upon at all.
S0 we don't know what would have been the natural
history of that infection had it been interpreted.
0. We don't worry about it infecting the
pericardium unless it becomes a gystemic infection,
de we?

A, No, I don't think that's true. Pecple have
local infections confined to the throat, confined
to the kidneys that still warrant therapy.

Q. Did you in vyour review of the autopsy find any
svidence that this man had a local infection
anyplace?

AL Well, there was no collection that I could
see. An abscess is what you are talking about.

But you don't have toc have an abscess to have a
systemic infection.

Q. I understand. But ig there any place on that
autopsy that you can point te to =zay thig is
evidence or suggest that this person had a local
infection anvyplace in his body?

A Other than the pericardium?

Q. Other than the pericardium.

A . There was no apscess that was commented

@]
o
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other than the pericardium.

0. Any evidence anywhere?

A, There's -- tell me what vou are locking for;
like a cecllection of some soxrt, & cut?

Q. Anyvthing. Iz there anything noted on the

autopsy report that he had a cut on his foot? That

he had --

A. No. Those things are not.

0. -~ an infection in his throat?

AL They are not commented on.

o, Okavy. Wwhat evidence is there in any of these

records that this patient had a systemic infection
pricr to November 23xd?

A So what you are talking about is on the day
that he saw éoctors, bpecause that's the only days
we can speak about. Because the days he didn't see
doctors obviously there isg no documentation because
he didn't see anybody.

Q. Okavy.

A, So on the day that he saw doctors a white
count of 12.9 may be an indication of a systemic
infection, that is to say that it's part of the
body. Now, I am not going to suggest te you that
this 1is a severe infection. Obvicusly it's noi.

On the day that he saw doctors 1n the emergency
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department and his family doctor, again, is there
evidence of severe systemic infection? I don't
k¥now because a temperature wasn't taken at that
time. Those guestions were not addressed and we
don't know. There are no more biocd tests. That's
as specifically as I can answer youxr gquestion.

. Isn't your assumption that he had some sort of
infection on November 2nd resulting in the

increased WBC speculation as well?

A, Tell me what vou mean when you say speculation
and I'11l answer the guestion. Te's all like 1
can*t --

Q. You have nc procf from any of the records that

the explanation for the 12.9 WBC was an infection
either locally or systemically in that man's body?
A, The tests were not taken so the lack of test
evidence does not exclude my interpretation of the

evidence, the scant evidence that I see.

0. Do you have any kids?

A Yes.

Q. Ts your wife a doc?

A, No.

. Ts she able to tell when your kids get up in

+he morning whether they are sick or not?

A, Scmetimes.



Chy

w

14

15

16

17

18

19

20

21

22

23

24

g3

Q. And that can sometimes be done Jjust by looking
at them, can't 17
AL Sometimes.
Q. It can ke done just by looking at people, even
people who aren't trained medical persons; is that
correct?
A. Absolutely.
0. Trained medical people are better at just
looking at people and ascertaining whether or not
they are sick, right?
A Yas.
3. Okav. Is there any indicaticon in any of these
records that any of the trained medical or nursing
pecple who ever gaw Mese Johnson ever saw any
evidence of infection or clinical manifestation of
coronary artery disease?

MR. DEMPSEY: Objection to

what somebody else saw.

A. It's not stated so I don't know.
Q. And for vou to suggest that it was present
would be speculation on your part, wouldn't 1t7?

MR. DEMPSEY: Obkdjection.

You c¢an answer.

AL Tt's my opinion.

0. And isn't that opinion pure speculation?
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A It's gpeculation because there is no evidence

that refutesg it.

0. But there's nc evidence that supports 1it, is
there?
A Well, what supports it is the elevated white

blood cell count and the death related to infection

and unusual pain.

0. When?

A, On the times that he was complaining of hip
pain.

0. Rut that unusual pain, I thought we agreed

earlier, in no way is suggestive of either an
infection in the pericardium -~

A, I don't know how to sort out the unusual pain.
I don't know how that £its in here. It fits in

somehow.

Q. why do vou mention it?
a, Because it's something that's unusual.
Q. I agree, but it is not proof that your theory

is correct, is 1t?

A ‘What I'm telling vou is my opinion based on
the evidence as I see it.

Q. Do vou have any further criticisms of the care
and treatment rendered to Dr. Naeem other than

what's contained in yvour two reports and what we
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A

Q.

crivicisms of Dr.

No.
Do vou have any further reasons for your

Naeem other than what's contained

in your two reports and we have talked about here

todav?
A No.
MR. FIFNER: Well, with
that I am done. 211 I ask is that if for any

reason you have any further criticisms or
reasong for your opinions that you let counsel
ktnow and then he will let me know so we can
talk abkout those.

MS. PETRELLO: Before we
start, Les and I meant to put this on the
record before we started but we forgot.

Mr. Spisak and I are participating in
this deposition in guestioning Dr. Zivot,
plaintiff's expert as a result of the court's
order and approval of our participation in
this depogition desﬁite the fact that neither
Mr. Spisak nor I, representing Drs. Carrcll
and Prince, have identified our experts to the
plaintiff. And according to Lorain County's

Local Rules that has to be done prior to
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taking the discovery deposition of the

opponent expert. Howeveyry, as & result of that

w3

retrial, the judge had deemed that we had
good cause --

MR. DEMPSEY: Colleen, I
don't have an objecticn to you deing the
depcocgition.

MR. SPISAK: We are not
waiving anything as far as our expert by
virtue of our participating in this
deposition.

MS5. PETRELLO: That was
golng t£o be my ==«

MR. DEMPSEY: You are
going to send a report over. I have no
obdection to you coupling it in with this
order.

THE WITNESS: T didn’t
understand that.

MR. DEMPEEY: Your report
came before vour deposition and they haven't
given a report of their expert before they
took your depcosition, but I don't have a

problem with it.
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BY ME. PETRELLO:

0. Doctor, again, we were introduced a few hours
ago. I''m Cclleen Petrello. I am here representing
Drs. Prince and Carroll, who were the two emergency
room phyvsicians involved in Mr. Johnson's care.

T am going to try not to go over any of the
things that Mr. Fifner did. I apologize in advance
if I do repeat a guestion.

I want to start sort of in the beginning and
talk a little bit about vour background. I was
provided an affidavit as well as a supplemental
report from you. Do yvou recall signing an
affidavitc?

A Yes.

Q. And in that affidavit you made reference to
your experience working in an emergency room?

A, Yes.

0. And what T would like to do is talk about that
a little bit.

First of all, in medical school, did you have
experience working in an emergency Iroom as an
emergesncy room physician?

A Well, in medical school I wasn't a physician.
Q. Correct. 211 right. That's a geood peint.

How about let's start with your internship.
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A. I worked in an emergency department. I was
assigned to work in the emergency departiment during

my internship, yes.

Q. Your 1lnternship wasg one vear?
A One vear.
0. 2And out of that year how many weeks or months

did you spend in the emergency room?

AL Well, my inveolvement with the emergency room
was in different capacities. I had a twe menth
period of time assigned only to the emergency room.
And then throughout various rotations I would be
called to the emergency room to see patientsa.

0. T'm only talking about working in an emergency
room as an emergency room physician as opposed to
being consulted to ¢ome to the emergency room for
some oOther service_you may have been rotated to.

A Two months.

Q. Two months. Then vyour internship was from
1988 to 192897

A, Yesg.

Q. You went 1in from yéur internship, according to
your CV here, you went into anesthesiologist
residency in Toronto?

A Yes.

Q. That went Ffrom '89 to 937
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A Yes.,

0. During vour anegthesia residency --

AL Yes.

0. I haven't finighed my guestion.

A Ch, I'm sorry.

0. During your anesthesia residency, during that

residency periocd, were you assigned to work in the
emergency room &as an emergency room physician?

A No.

Q. From there you went Lo another anesthesiology

critical care fellowship at the

o
£,

regidency

Cleveland Clinic?

A Yes.

Q. And that was from '93 to '957?

A Yes.

Q. I'm just going by the dates of your CV here.

And during that postgraduate training experience,
did you have the opportunity to work in the
emergency room as an emergency room physician?

A, No. You know, I can truncate this and say
that I have not worked as an emergency room
physician other than the time I told you.

Q. So the only emergency room experience that yvou
have functioning as an emergency rcom physician was

between 1988 and 1989 for two months?



[#31

10

1l

Lz

13

14

15

16

17

18

19

20

21

22

23

24

25

ic0

A, Yes. Except that I -~ well, except that I
have been in emergency as & physician on multiple

occasions and --

Q. I understand.
MR. DEMPSEY: Can he
finish?
A -~ in other capacities where I review

emergency room records and I discuss them with the
emergency room physicians, so I feel that I'm able
to comment on this particular aspesct.
MS. PETRELLO: Move to

strike.
BY MS. PETRELLO:
Q. Doctor, the answer toc ny guestion was, yes,
that vyour only eXperience as an emergency xXoon
physician was for two months between 1988 and 1989
where you were the emergency room physician?
A You are correct.
Q. Thank vou.

Your internship was at Mt. Sinail Hospital in
Toronto, Canada?
4. Yes.
o. Is that where vou did the smergency room
experience, at that particular hospital?

A Yag.
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Q. Can you describe -- I don't know anything
about this hospital. Can vou describe for me the
tvpe of emergency room that they had at Mt. Sinail
Hogpital?

A, It was the -- Mt. Sinai Hospital 1s a hospital
of about maybe at the time maybe four hundred beds.
It had an emergency room depvpartment that had,
depending upon the time of day, one or two or three

emergency room physicians assigned, plus house

staff. There was a triage nurse who saw patients
as they came in and sorted them appropriataely. The
hospital handled ~-- I cannot remember how many

vigits, but it was a busy downtown hospital that
handled a variety of cases from the sublime to the

ridiculous 24 hours a day, seven days a week.

Q. Was there Jjust one emergency room?
AL Yeah. Well, it was a large arez.
. Well, that was a poor guestion.

In this particular case, are you aware that on
November 10th when Dr. Prince saw Mr. Johnsocon, that
Mr. Johnson was seen in a secticn of Elyria
Memorial Hospital's emergency room which was called
the Med Express as opposed to the regular emergency
room?

A I'm aware of that.
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Q. Did the hospital, Mt. Sinai Hospital, have

such a section with the emergency room divided into

acute and less acute sections?

A. Yes. There was an acute and less acute
section.

Q. What was the less acute section called?

A, The less acute section.

O. is that the name?

A I don't remember if it had a specific name,
but it was -- people wers triaged. I can't recall
the names of the location. There was an area that
was clearly designed as the resuscitation or
critically il1. There was something in between and
something minor -- they may have called it the
minor side. I can't recall exactly.

o. But you recall a side of the gmergency room as

cpposed to mavbe just one particular cubical, if
you will?

A No. There was several spaces where peaeople
could go which was of a less acute nature.

O, Okavy. And in your experience the one to'three
doctors that worked in the emargency room, did they
cover all of the arsas?

A Yes,

0. Okay. So those one to three doctors would not
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only see patients in the less acute, for lack of
baetter word, but also the resuscitation unit versus
the emergency roocm?

A I+ may have been that during the day one
person would be assigned to the major side and one
person was assigned to the minor side, and that's
the way that they divided the manpocwexr. And at
night when there was low census, when there was
less people, I think one person would handle
evervthing.

0. What about the nurses, did they work the
entire emergency roomr?

A, No. It was the same thing. They would be
assigned to a location generally.

O. and when vyou did vour two months, do you

recall were those consecutive months?

A Yes.

0. and did vou work the entire emergency room?
A Yes.

Q. You were involved with patients that were in

the less acute section?

A Yes.

Q. Do you recall being assigned -- well, let me
ask you, how did that work? vou were there for two

months. Were vyou assigned like a week in the less
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acute section, a week in the regular E.R., a week
in the resuscitation section?

A I'm sorry. I can't exactly recall. It may
have actually changed from day-to-day and even from
morning to afternococn. Tt may have been a few hours
in one section and a few hours in the other. I
think also if things came up that were particularly
interesting, then, you know, vyou might be informed
to go and see something that's particularly
interesting that was not in the place where I may
have been normally.

0. De you recall at what part of your internship
that this two-month rotaticn cccurred?

A Iin the middle, I believe in the middle.

Q0. So you had probably been out of medical school
for about six months or sc when you had that
experience?

A, That would be yes.

o. and I don't see anything on your (V, so why
can I make the assumption that throughout the
course of vour career you have never, Jguote,
moonlighted, 1f vou will, as an emergency room
physician in any --

A No.

. -~ facility?
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and you are not board certified in emergency

room medicine?

. No.

. You have never done a residency or fellowship?
A, In emergency room medicine?

o. Yes.

A, No.

Q. You are not eligible to take the bkoards in

emergency rocm medicine?

A I don't know i1f I am cr not. Sometimes they
overlap. Tf you ask, vou can.
Q. But as vou it here today you don't know

whether or not --

AL I don't know.

0. -- you would be eligible?

A. T don't know.

Q. Doctor, I'm a little confused about your file

here and what you received and what you haven't

recaeived and when vou received it and from who, s0
I want to sort this out as fast as I can.

A Sure.

0. You have various different things here. Does
this represent your entire file?

A, Yes.

Q. Okav. Is there anvthing that you have at home
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or at your office that is not on this table here

today?
A, No.
Q. When were vou asked to bring this file to the

deposition?

A Today.

Q. Okay. Was that as & result of a phone call
from Mr. Dempsey?

A. Actually, he didn't ask me because I think he
couldn't get ahold of me, but I assumed it would be
regquired.

MR. DEMPSEY:

i
fui
H
}.“l
0]
ol
¢t
O

tell him that vou had issued that noctice, but
I didn't reach him.
A, T didn't get it, but I brought it because I
thought vou might need 1it.
Q. Did anyone'tell yvou or suggest to you or
instruct you not to bring any correspondence from
Mr. Nemeth, or, for that matter, any other lawyer
that has been associated with this case?
A No.
0. To the best of your knowledge, as you sit here
roday you do not have any other correspondence
cther than this Reminger letter that's attached to

some records?
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MR. DEMPSEY: I just

handed him that today.
A, Yes. I'm gorry. The correspondence I told
you are -~ I kXnow that there were cover letters. I
don't have them because I think they were of a very
nonspecific and trivial nature, so¢ I just chucked
them.
0. Okay. Now, as I understand this, vou were
asked by Mr, Nemeth to take a look at thisg casge?

Yes.

3:;

Q. And wvou had some sort of personal relationship

with him; vou knew him?

A, Yes. I knew him, uh-huh.

O, Ckay. But he didn't really do this kind of
work?

A, Right.

0. So he referred it then toc a Mr. Powers?

A Yes.

Q. When yvou were first asked -- and Mr. Nemeth is

the perscon that asked you to look at this case?
A Yes.
Q. When he asked you to look at this case, did he

give vou any materials in thig case?

then to Mr. Powers --
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AL Uh-huh.
. -w did Mr. Powers give you material to review
in this case?

A, I don't remember. No, I den't think so.

This is the £ile that I had for Mr. Powers at the

time when M¥r. Powers was involved. That's the

whole thing.
0. Okay. Because vour first letter, which 1is
dated November 12th, is in fact addressed to Mr,.

Powers?

A Uh-huh.

Q. And in this letter vou make reference tc the
autopsy?

A Uh-hul.

O. Okay. And you believe --

A. The autopsy 1s in here.

0. This manila folder, which is just a manila

folder, and all it says is "medical records" is all
that you received at the time Mr. Powers asked vyou

to take a leook at this case?

A, I beliesve so, but --

Q. Fair =nough.

A -- I can't tell you exactly.
Q. Okay.

rhere was a discugsion off
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the record.)
BY MS. PETRELLO:
0. And at the time when Mr. Powers asked you in
conjunction with Mr. Nemeth to look at this case,
vou were specifically focused on -- was 1t Dr.
Naeem?
A Yes.

(Thereupon, there was & discussion off

the record.)

O. At some point in time, Mr. Dempsey became

involved in this case?

A Yes.

0. Do you recall when that was?

A No.

Q. Do you recall what year that was?

A No.

Q. Okay. You have had conversations obviously

with Mr. Dempsevy?

4. Uh-huh.

Q. ind I don't want to know what those entailled,
all right? When is the first time you recall
speaking with Mr. Dempsey about this case?

A. I can't exactly remember, a year ago, mavbe a
vear and a half ago.

0 -

Okay.

O
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A. There haven't been -- go ahead.
0. Go ahead.
A. There haven't been many conversations about
thig. There have been a few conversations.
MS. PETRELLO: And I just

want the record to reflect that this manila
folder that he initially received when he was
asked to review this case, and it's Just
entitled medical records, doeg in fact contain

.
the am

1)

rgency room visit of November 10th.
BY ME. PETRELLG:

a. AlY right. Getting back to these guesiions
here. You haven't had very many conversations with
Mr. Dempsey?

A No.

Q. Do you recall what records, if any, that vou

received next? You had already received these

records in the manila folder?

A, It may have begen these ones actually.
0. Okavy. Is this something that you received
or --
A, This 1s & copy.
MR. DEMPSEY: This is
mine. It was a little more organized for the

depo.
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BY MS. PETRELLO:
Q. Okay. That's fine.

So you had the depocsitions cf Dr. Naeem, Dawn
Sturgeon, Rose Fenik, Marion Prince, Jane May, and

you believe that this is the next bit of material

rhat vou received?

AL I believe so,.

Q. Okay. Do you recall when vou received this?
A It would have been around the 18th of May when
I wrote this letter, bsfore that. I guess it had

to have heen before that.

Q. Do you recall how much before, a weesk, a day?
A, A few days, a day, a few days I think, yeah.
MR, DEMPSEY: Did I send

you some of these earlier?

THE WITNESS: You may
have.

MS. PETRELLO: Excuse me, I

think he answered the guestion.

MR. DEMPSEY: You want
completeness. I thought I sent this earlier.
Ms. PETRELLO: We certainiy

don't have any letters to be able to establish
that.

T o L
G. In any event, do you recall at s

0
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o
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b
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when, well, Mr. Dempsey asked you to look at this
case in terms of the care provided by the emergency
room physicians and perhaps Elyria Memorial

Hogpital?

A, Yes. At some point he asked me to do that.

Q. When was that?

A, On a very early conversation with Mr. Dempsey.
. Ckay. And vyou didn‘'t receive any additional

records, correct?

A Just what I had.
Q. Aand you already had the emergency room

records, correct?

A, Uh-huh, ves.

Q. In between the time when Mr. Dempsey asked you
to look at the care rendered by some other people
and the time that vou received these deposition
transcripts, did vou have any conversations about
what your opinions were with Mr. Dempsey relative
to the care that Drs. Prince or Carroll or the

hospital provided?

A Yes.
Q. Okay. And what were those cpinions?
A, I was concerned that the vital signs weren't

obtained at the time that Mr. Johnson presented.

Ny cCconeceirn.

Ly L
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Q. Was that on the November 10th emergency room
visit?

A Yes.

Q. Did you at any time -- well, thesze are the

only two reports that you have authored, correct?
A Yas.

Q. Did you ask to see the transcripts of any of
these individuals?

A, They were forwarded to me before T asked, but
they were given to me.

0. Did vou in fact read these deposition

transcripts?

A, Yeah, I d4did, veah.

Q. When did vou read these?

A, When I got them.

Q. Did it help vour opinions in any way or change

Your opinions?

A. Not really, no.
0. Why did vyvou issue another report?
A, I was asked to because there was sone

confusion about the five year point that I was
asked to comment on in the initial letter and also
to include mv concern about the emergency room
vigit, which wasn't in the first letter.

0. Wall, when werse vyvou asked to do that?
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. Which now, this letter?

Q. To write the second letter, which --

A, Just before I wrote it.

Q. Okay. When vou wrote your first letter, did

yvou have concerns about the care provided in the
emergency room?

A, I would have to say ves, but I have no recozrd.
and T was asked a very specific¢ kind of guestion
and that's why the letter is of that form. I was
nct asked to comment on the smergency care and I
wrote that letter because that was the advice of
the attorney of what he was interested in. That's
all that I commented on.

o Did vou discuss your concerns with this other
lawyer at the time?

A. I believe so, but I can't recall.

o When Mr. Dempsey discussed this case with you,
what were vou asked specifically to do as it
relates to the emergency room visits?

A, To comment on what I thought was the guality
of the care there.

Q. Your report, supplemental report, is dated May
18th and is timed at 9:47 p.m. along with youxr CV.

A I faxed it from my home.

K
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A, Yeah.

Q. When you do medical legal reviews, do you do
this generally from your home?

A, Well, generally would mean that I do this a
lot. Se in this particular case I did it at work,

but I faxed it frcocm home.

Q. Doctor, can Tyienol reduce or take away a
fever?

B, Yes.

Q. T want to talk about, first of all, right out

of the box, do vyou have c¢riticisms of Dr. Carroll?
A. You know, I'm sorry, I can't remember the
names of the doctors, okay?
Q. Dr. Carroll was the second emergency room
physician who treated Mr. Johnson on November 23rd,
the date of his death.
A Nc.
MR. DEMPSEY: I told vyou
we were going to dismiss Dr. Carroll.
MS5. PETRELLO: I just
wanted to make sure.
BY M5. PETRELLOC:
Q. By . Prince, another emergency room physician,
cared for Mr. Johnson in the emergency room visit

on 11-10 when he came in because of the pain.
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R Uh-huh.

Q. Okay . And since you don't have any criticisms
of Dr. Carroll, that will make it really =asgy
because we are only going to be talking about Dr.

Prince now.

A. Got it.

0. Now, as I understand your previous testimony,
vour first report dated -- what's the date of wvour
first report -- November 12, 1997 does not contain

any criticisms?
A, That's not the one vou are holding up.
Q. I understand. It does not contain any
criticisms of Dr. Prince?
A I'm having trouble hearing.
MR. DEMPSEY: Doug, we
can't hear.
(Thereupon, there was a discussion off

the record.)

0. Your first report --
A. Yes.
Q. .- dated November 12, 1997 did not contain any

crivicisms of Dr. Prince?
A, Right, correct.
Q. Your second supplemental report dated May

18th, 2000, as I understand, contains all of your
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criticisms that you have against Dr. Prince; is
that correct?

A. Yes.

0. and that criticism is the fact that on the
emergency room visit on 11-10-96 there was a
failure to take vital signs, specifically

remperature?

A Actually, none actualily are recorded, Dbut the
temperature --
0. But the temperature lg the one you are most

concerned with?

A Yes.

Q. and that had a temperature been taken 1t would
have been elevated and a diagnosis of infection
would have been made, it would have been treated
and Mr. Johnson wouldn't have died. Is that your
criticism?

A Yes,

0. And do vyou believe that Dr. Prince should have
taken the temperature?

A, She or one of the nurses should have taken the
Lemperature, yes. Tr's not reguired that she
herself take a temperature,.

0. And you believe that that was the standard of

care in the Med Express to take a patient's
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temperature?

A.

Q.

Yes.

Now, yvou believe that it would have been

elevated?

A.

<.

Yes.

All right. Are there any ofther symptoms

associated with an elevated temperature or signs?

B What are vou referring to specifically?

0. Well, for example, chills?

A Other than what we have discussed you mean?
Q. Yes.

A Well, ves, there are things that may be
asscciated with elevated temperature. It depends

on whether the person’'s temperature 1is going up or

going down as to how they feel.

Q.

AL

Let's say it's going up.

Then they should feel ccld. Generally they

may feel cold.

Q.

A.

Q.

A

They feel cold?

Yes.

And if it's coming down?
Then they should feel hot.
Is that in every case?

-

well, depending on how guickly it's going up

and going down, sometimes 1t goes up very slowly
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and they are not particularly attuned to that, they
may not be able to express that, so it depends on
their ability -- the rate of rise and their ability

to be perceptive about what's happrening teo them.

Q. Are there any other symptoms or signs?
A With an elevated temperature?

Q. Yes.,

. When a person -- if we are saying the

temperature is elevated because they have an
infection, then they may have general feelings of
malaise. They may have paln in the area where --
at the source of the temperature. They may have,
depending upon 1f it's very, very severe, they may
have difficulty with concentrating. They may have
a headache. They may have a lot of very
nonspecific kxinds of things, fast heart rate, fast
respiration, fast breathing, if it was severe, O
it may be a number of those things.

Q. I believe yvou testified earxlier that while you
believe that his temperature would have been
elevated, anything beyond 98.6 would be speculation
on vour part as to what his actual temperature may
have been?

AL T ¢an't kXnow exactly what his temperature

would have been. It's impossible to know.
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oL I think you were asked a guestion, at what
point do you believe in terms of being an elevated
above-normal temperature an evaluation should have

taken place?

A, When you say evaluation, what do you mean by
that?
Q. Wall, yvou have opined that the temperature

cghould have heen

-t

aken and it would have been
elevated and then he would have been worked up for
the infection.

A Yag.

0. A1l right. So at what point 1f a normal
temperature is $8.6 -~

A. Can we speak in centigrade? I am more

familiar with that.

0. All right, fine. Centigrade is what?
A. 327,
0. So at 37.1 are you saving that a workup for

infection should occcur?

A No.

0. That's what I want to gset at. At what poilnt
above 37, which is normal, would you believe that
the infection workup should begin; 38, 3%, 407

A, Well, I think it depends on the workup. I

think a temperature above the 38.5 usually is the
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cutoff where people begin to suspect a serious

generalized infection. Temperatures lower than
that can alsc be indicators of infection and the
workup -- when you say workup, it just might be

different.

0. Okay, well --
A, 2 sampling of a workup for infection would
include again a history, physical examination, a

sampling of certain blood and body fiuids depending

upon where the history and physical polnts vyou.

. A history was done in this case, correct?
A . Yes,
. And the physical was done in this case,

correct?

A tn the area of the hip.

Q. That was hig presenting complaint, correct?
A. Ceorrect.

Q. I guess I am confused here. I want to know,

vou criticized Dr. Prince and the emergency room
and T want to know at what point was Dr. Prince to
de the next step, which we are going to ralk about,
but is it 37.1, 2, 3, 4, 57 I mean, where?

A, I think they would have taken a temperature.
They would have taken a heart rate, respiratory

rate and blood pressure, which are also vital signs
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which they &id not take. AaAnd those things may have
also been elevated cr rather they may have been
abnormal. And so in that circumstance, depending
upon how far away from normal they were, different
kinds of workups would have been done. They didn't

take an electrocardiocgram, but they didn't feel the

need to do it. 1f they had, on the cther hand,
taken his blood pressure and taken -~ his blood
pressure was 220 over 110. They may have taken an
electrocardiogram because they would have that. It
wazs odd. 2nd maybe he has something else goling on
here. The hip pain wouldn't go away with Ketoroclac
and 1t's odd. People come in the emergency room

with complaints and something else is uncovered in
the process. That's the nature of that business.
0. But, Doctor, see, here is my confusion. I
mean, so much of this is just speculation on your
part, all right? You are saying they could have
done this and they could have done that, this would
have been elevated and then they could have done
this. Based upon the record you have, you have a
gentleman who comes in with a history of falling
off some sort of cart injury. I forgot how you
described it, all right, with hip pain, and it's

the Med Express part of the ER,. They do an x-ray.
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He has some pain medication. They give him an
anti~inflammatory. They tell him to follow up the
next day with his family physician. And vou are

speculating that they could have done all these
things, all these tests, and they would have
discovered this, that and that. What did you
expect Dr. Prince to do when she saw this gentleman
with this history and this complaint?

MR. DEMPSEY: Obijection.
and before he answers, Colleen, I Jjust object
to vour characterization of Dr. Zivot's
earlier testimony and speculation because he
testified to a reascnable degree oi medical
certainty before, You can ask him the
guestion.

MS5. PETRELLO: Go ahead.

MR. DEMPSEY: You gave a
long statement and then put a guestion at the
end of it.

BY MS. PETRELLO:

Q. I am so confused here, but go ahead.

A, I expect she or the nurse should have taken
vital signs and depending on what occurred in those
vital signs would necessitate the different kinds

of invegtigations. T am not saying -- when you say
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many, many things, I don't know what vyou are

referring to.

Q. Vital signs, let's just take the vital signs.
A. Uh-huh.
o. Tell me to a reasonable degree of medical

probability what would his blcod pressure have

been?

A Elevated.

o What?

A More than 120 over 80.

Q. Now, at what point should she have embarked on

some sort of path to work this up?

A, well, I'm not -- I think that -- I'm not going
to go through each individual thing like this does
not make sense to me. It*'s part of what I see
would be a part of what I think would be. And
based upon the fact that he died of infection,
that's why I am saying ~- or died of complications
related to his infection as related to his heart
disease, that's what I'm speculating. If he was
living and fine, I wouldn't feel this way. But I
feel this way because he died and that's why I feel
that. So that's my opinion as to why I say that.
Q. Doctor, despite the fact that you testified

that with this type of infection, the fever would
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wax and wane -«

A, Yes.

Q. -- despite the fact that Mr. Johnson had
Tvlenocl --

A Yeg,

0. ~- despite the fact that there's been --

A, My . Johnson had Tylencl? When did that occur?
Q. I don't remember. You tell me.

AL I don't remember. You brought 1t up. T don't

remember hecauge --

Q. Do you note that in the emsergency room reccra?
A Can we look at i1t now?
. Sure. And, please, 1f you have any guestion,

feel free to lock at that.
AL You are saying the Tylenol lowered his
temperature?
Q. No. I'm not savying that.
A, Wwhy did vou ask me if Tylenol lowered his
temperature?
MR. DEMESEY: You asked
him that about five minutes ago.
MS. PETRELLO: Right. and
he said it can and that's all I need to say.
MR. DEMPSEY: Let's go off

the record.
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(Thereupon, there was a brief recess.)
MR. GORDON: I'm Harlan
Gorden sitting in for Mr. Dempsey from this
point forward,

BY M&. PETRELLO:
o. Doctor, jumping back a minute or two, vyou saitd
vou spend 50 percent of your time in anesthesia
versus 50 percent of your time in critical care
medicine with a little bit of administrative stuff
in between that. How does that work out? Do you
cspend a month in anesthesia, then a month on
critical care or --
A, Tt varies. Usually it's a week at a time, but
there's a lot of overlap because of the nature of
my operating room practice. Many of the patients
that I care for in the operating room get admitted
to the ICU, so we do a lot cf -- I am in the
intensive care unit every single day. Scmetimes I
am only in the intensive care unit and sometimes in
the operating reocom and the intensive care unit.

Q. The patients that you put toc sleep from the

anecsthesia point --

A Yes.
Q. -- and end up in ICU --
A Yes.
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0. -- that you see daily, are those patients that
vou are seeing because they simply are in the
critical care unit, or are those patients that you
are seeing as follow up both as anesthesia --

A, Both. There are times where my assignment is
attending in the intensive care unit and then I see
them in that capacity and I have not given them an
anesthetic. There are other times --

0. Yeg, I understand that. I guegs what I am
trying toe understand is say today is Monday and you
give anesthesia all day in the OR?

A Uh~huh.

Q. On that particular day vyou also would not be
an attending in the critical care unit, would you?
A No.

0. and if vou happen to then go to the aritical
care unit that would be in follow up to the
anesthesia that you may have given toc a patient?

AL In addition to other things because in our
group our block times are a week duration,
generally one o0r two weeks when we are attending.
But because the periocds of time are small we always
are discussing the cases, so when the people who
are chronic when they return we are right up to

date on what is going on with them.
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Q. I understand you are discussing the cases, but
you are not wearing two hats at the game time, that
peing the attending responsible for the care in
critical care and --
A No.
MR. GORDON: Let her
finish the guestion.

BY MS. PETR

I

L0

b

Q. It's just easier for the court reporter.
-- assigned to deliver anesthesia 1in the
operating room?

A You are correct.

}.-...l

0. And vyour critical care unit, how i1s that
divided? Ts it a med-surg unlt combined or is it
Just medicine versus surgery?

. T divide my critical care experience between
trwo distinct units. I attend in the cardiothoracic
intensive care unit when the people,. patients, have
had thaf surgery ©r a complication of that surgery.
and I also work in the general surgical intensive
care unit that occupies shared space with the
general medical intensive care unit, and so they
are two separate teams. There is a medical team

and there is a surgical team within one large room

and so we generally have our own patients, but we
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normally consult each other during the day and
during the time that we are there as well.

Q. When vou were talking about your assignments,
anesthesia versus critical care, is the critical
care experience then subdivided beﬁween a week in

the cardiothoracic section?

A Yes,
0. Ckavy. So, for example, let's Jjust take a
menth, four weeks. You would have maybe one week

anesthesgia 0OR, one week cardiothoracic ICU, and one

week -- what was the other one?

A. General surgery.

Q. General surgery ICU?

A Yes.

O. and it weould go back again?

A Yes, Tt comes out on average 50 percent, but

it was probably a little more critical care than
anesthesia, so like I saw it was one-third of
anesthesia and two-thirds of critical care.

Q. e far as your anesthesia experience, do you
have any subspscialty? In other words, do you only
give anesthesia in certain cases?

A. Generally, vas. I give cases 1in cardiac and
thoracic cases, but I do a smattering of

eaverything. But the majority, I wcoculd say more
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than 50 percent of the time it was a cardiac or a
thoraclc case.

Q. Do veou do any pain management?

A I do, well, as part of other things, but I
don't exclusively do pain management alone.

Q. Okavy. T understand that there's pain
management in the care of patients. But as I

and, there is a subspecialty?

A .
uncers

ot

A, There is a subspecialty of pain management
that can be divided into acute and chrenic. Acute
management is something that I do a fair amount of
in the intensive c¢arse unit.

0. Now, as I understand it, you belilieve that
somewhere around November 2nd up through just
shortly before November 23rd Mr. Jchnson developed
an infection in his body?

A Yaes.

. Okay. And as I recall you characterized it as
not severe on November 10th when he was seen in the
emergency room?

A Yes.

Q. vou think to a reasonable degree of medical
certainty that on November 10th he did in fact have
an infection?

A Yes.
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0. What do yvou base that on?

A Based on the fact that he was -- he had
evidence of an infection prior to that date and no
therapy had been initiated and that he subseguently
died of something related to infection.

0. When you say he had evidence of that prior to
that, the only evidence that you are basing that on
is the elevated white count?

A, ves, and generally feeling unwell oxr
complaining of different periods of feaeling unwell.

0O. Point to me in whatever medical records that

vou reviewed where he had complaints of not feeling

well.

A, I'd have to lock back.

Q. Sure. Take your time, Doctor.

AL I guess I should say that he didn't say or was
never guoted ag saying, Doctor, I feel unwell. He

was guoted as saying, I have pain here and I have
pain there. And he had therapy that did not fix it
and he came back on a couple of occasions between
the 2nd and the date that he died to try to get
some help.

Q. Okay. I dust want yvou to be a little bit more
specific when you said he had pain there and pain

there,
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AL Well, pain in his hip, 1 guess, primarily pain

0. What date was that?

A, Well, the emergency room visit, and then 1t
didn't go away and so he went to see his doctor,
his family doctoxr, and he had pain in his groin,
too, and pain in his buttocks,

0. Okay . So ou believe That on November 10
Y Y

2
o3

19596 when he was seen by Dr. prince that the
complaint of hip pain, which he stated, and he died

shortly after he got up ~ff of the bed, was due to

I
[

-

e infecticn?

A T think that they -- I can't make that
connection to a degree cf absolute -~ how do vyou
put 1t?

Q. Medical certainty.

A I can't say thatbt.

Q. Okay . Fair enough.

A That complaint oﬁihip pain.

G. So, as I understand it, vou don't fault Dr.

prince for believing that this was a strain in his
right hip based upon the exam and history 2as
presented on November 10th?

A, T don't fault her on the way that she looked

Ty

at his hip. T think she looked at his hip
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thoeroughly. What I fault her on is the inability

or the lack of vital signs. That's what I fault
her on. T think she did a reasonable workup of the
hip.

Q. And I would assume that vou have no criticisms

of Dr. Prince for instructing or advising Mr.
Johnson to follow up with his family physician?
A No. T think that's -- based on what ghe did
T think that's sound advice.

Q. and you can't say when Mr. Johnson developed
t+his underlving bedy infection?

A Well, I believe that it happened somewhere
between the 2nd and the day of his death, but I
think it was -- it happened -- there was evidence
to my mind that it happened before the 10th.

0. And the underlying body infection led to the
pericarditis?

A Yes.

Q. 2nd vou don't know what kind of body infection

he had, correct?

A No.
0. T'm just about done here.
A npid you want to talk about the Tvlenol thing

or Mov Remember we were talking about that before?

0. Right. I remember. Thanks for bringing it
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up, but I den't think I want tO agk vou that. I am
sure you are all prepared to answer it
You may have been asked this guestion and I

apologize 1if you were.

A I accept yvour apology.
Q. Thank vyou.
Fever has many sources. Would vou agree with

that statement?

A Yes.

0. 0f which infection is just cone, correct?

A A comnmon one.

Q. Elevated white count, many explanations for?
A. Dafine many.

Q. More than five.

o, T+ would depend upon the circumstance whether

something would be more or less likely.

0. T 4idn't ask vou that. For an elevated white
count there could be a number of possibilities why
a white count is elevated?

A mhere are common possibilities and uncommon.
Q. T'm not talking about commen or uncommon. I
am just asking --

A Then ves.

O I am just asking there are a iot of different

reasons?
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A. Yes.
Q. and vou would agree +hat based upcn the
records available, Mr. Johnson didn't have any

signs or SympTtoms of any cardiac disease on

November 10th?

AL They didn't loock for them.

Q. Wwhat's the basis of that statement?

A There's nothing in the racord that suggests
that they ioocked for them.

Q. was there any reason to look for them based
upon the history and the presenting complaint?

AL vital signs should have heen taken. Tf vital
signs would have been taken, they would nave found

something abnormal and that would have initiated an
investigation.
c. But you can't state to a reasonable degree of

probabilicy that his vital signs, including his

bloocd pressure plus respiration and pulse, would
have bheen elevated?

A . gpecifically, no, but I think I can state that
they were abnormal.

0. But based upon his hisgtory and what is
documented in the chart, did he have any symptoms

that

A

regquired a cardiac workup?

No.
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Did he have any symptoms of a cardiac problem?

They didn't ask, so, I mean, he didn't have

symptoms of many things that they didn't ask about.

They wouldn't know unless they asked.

Q.

AL

ol

Do yvou know what they asked him?
211 I knew is what is written down here.
MS. PETRELLO: I don't have

any further guestions.

R. 5

v

I5AK:

Q. My name 1s Les Spisak and T just have a few
guestions for yvou. I have been sitting here for
almost four hours now and --
MR. GORDON: Four hours?
ME. SPISAK: Close Lo it.

Three hours, more 1ike four, three and & half

In any event, as I‘m hearing vou -- and it
helps me to sort of repeat it to make sure I
understand, and vou tell me if I am cocrrect or
not. What I think I am hearing vyou =ay is
that 1t is vour belief that everybody who
comes to an emergency room with the kinds of
complaints that Mr. Johnson came to the

emergency room with should have wvitals taken.
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Tse that a fair statement?
A . Yes,

o and is it your belief that that is what

emergency room staff and emergency rocm physicians

do?

A Yes

0. A1l right. Necw, again, I am sort of stating
it my way to make sure I understand. If that had
been done in this case, it 18 then your belief that
based on some elevation in the temperature that

this person then being put into the system bthey

)
[oN

. I T e §oem b -
to that inifection, CoXy [y

would have stumbled

e

D

o7 o

MR. GORDON: Objection.

Go ahead and answer.

AL I wouldn't use the word stumbled.

Q. A1l right. What word would yeocu use?
A, Focund.

Q. Found, okay. But i1t would have been

essentially a serendipitous finding, would 1t not?
MR. GORDON: Objection.

Go ahead and answer.

A I wouldn't use the word serendipitous.
o 211 right. Let me ask you this. Thev
wouldn't have -- the taking of the temperature, for

example, would have been a routine matter. They
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wouldn't have been taking the temperature with the
rhought that there was an infection at that point
in time?

A, T can't know what they were thinking.

0. Well, let me say it this way. Thisgs man didn't
present with signs or gymptoms of infection,

clinical signs of infection, did he?

A, Not that they elucidated in their guestioning.
Q. Okavy. Stated another way, there is nothing in
the recoerd to that effact, corzect?

A There 1s nothing in the record that indicates
that they asked guesticng that would indicate a
concern abkout infection.

Q. There is alsc ncthing in the reccord that would

indicate that this gentleman came to the hospital
complaining of anything that was indicative of
infection, was there?

A, You are correct.

. Okay. All right, Now, to that extent had a
temperature been taken, even though they weren't
looking for infection, they would have, asg you
gxplained tftec us, fcund that?

A, Yes.

Q. Without looking for it per se? Fairx

statement?
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AL Yes.

Q. Okay. Doctor, do yocu have any experience with
establishing, with writing, with being involwved in
creating nursing policies and procedures in
emergency room settings?

A, In emergency room settings, no.

Q. Okay. And I would assume, Doctor, that vou

are not here telling us that you are an expert or
that you are holding vyourself out as an expert in
nursing receom policies and procedures in emergency

room settings as such?

A When vou say as such or when you say all
policies, no.

Q. I didn't sav all policies by the way.

A, Cr policy.

Q. And procedures?

A . I wouwld say, no, except --

0. Okav.

A, ~- all I'm commenting on 1is something
specific, which are the vital signs.

O. You are commenting on something that yvou

believe they should have done?
A, Yes.
Q. Okavy. Fair enocugh.

But vou did say that you are not an expert in
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nursing policieg and procedures per se’?

A No.

0. Okay. Do you knew whatit the nurx

)]

8]

clicies

i

ing

i
iy

and procedures were at this hospital, at Elvria
Memcrial Hospital, on November 10, 139& as it
relates to the taking of wvitalg for this particular

patient?

A. If the policy there was not --

0. Excuse me. That's not my guestion. The
guestion is, do yvou kneow what the policies were;
yes or nov

A I belisve that I know.

Q. Tell me what vou believe they were and how vou
know that.

A I believe that they take -~ that people who go

to the emergency room have vital signs taken as a
matter of routine. T say that based upon my
experience as a physician for 12 years working in

multiple hospitals in multiple settings.

0. That is what your belief 1is?
A, That's my belief.
Q. But vou are not able to point specifically to

policies and procedures --
A, A document?

2. -- at this particular hospital or testimony or
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anything to the effect of what the policies or

procedures were --

A No.
Q. -~ in anything vou reviewed?
A I did base it on the fact that they have a

form that has that as a blank, so the fact that
it's on their form, on the preprinted form,
suggests to me it's something valuable, tThat it was
something thevy should be doing, ves.

o} Because it was o

n the form, it was something

vou think they should be decing?

A, Right. It's right on top.
O, My guestion is, because it was on the form, it

wag something that should be done in every single
oceasion no matter what the complaints are?

A Yes.

0. Ckay. Fair enough.

I trust, Doctor, yvou and I c¢an agree that
nurses in an emergency room setting can and should
follow what the policies and procedures are that
are established by the hospital?

A Yes.
Q. and that in deing so, in other words, in
following the peclicies and procedures that are

established by a heospital that would in general
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constitute compliance with the standard of care for
nursesg?

ME. GORDON: Objection.
BY MR. SPISAK:
o You are shaking vour head. What is your
answer?

A . Can

M
Q
I
4]
0
5
}_.l
r
o
i8]
)
|,..|
=
e
|...J
1
o]
0
[0}
1)

Q. Yes.

MR. SPISAK: Would vou
read it back for us?

THE NOTARY: QUESTION:
"And that in doing so, in other words, in
following the policies andg procedures that are
established by a hospital that would in
general constitute compliance with the

standard of care for nurses?®

A. Well, then I guess for -- I'm sorry. I don't
th;nk I understand the gquestion. Because T think
that --

0. Since Mr. Gordon objected, you don't

understand ic?

A I guess I don't,
Q. You are shaking vour head.
MR. GORDON: That's Very

unfair.
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MR. SPISAXK: It's ncoct.

MR. GORDON: Becauge I

MR. BSPISAK: I am Fjust
making the comment.

BY MR. SPISAK:
0. You tell me what part of that guestion you
don't understand.
A. You made some statement something at the énd
about some kind of general standard of nursing
practice.

.
ard
Y i

, Doctor, it's real simple,

W

.
1
-~

o All I'm s

o
e

if nurses are given certain policies and procedures
to be followed and they follow them, in general
that would be in compliance with the standard of
care, would it not?

MR. GORDON: Objection.

Go ahead and answer.

A, Yes.
0. Now, in this case, for exanmple, there is an
emergency room physician in the hospital and if the
emergency room physician thinks that a nurse should
have done something or that something was
appropriate to be done, that physician can then

ocrder that it be done if 1t's net done, correct?
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. aAnd that would not be an inappropriate thing,

Q. Just a final point and that is, the scenarioc
that you have outlined here, and I don't want to
rehash the whole thing, but temperature should have
been takan. You believe if it had been taken, it
would have been elevated. If it was elevated, that
would have triggered certain other things to be
done, perhaps some additional tests, perhaps some

dditional lab studies, et cetera, those types of

<8

things, correct?
A Yes.
Q. So those would be things that would have to be

ordered by a physician, correct?

AL Yes.
o Not by a nurse?
A Yes.
MR. SPISAK: That's all I
have. Thank you.

BY MS. PETRELLO:

0. I just have a couple guestions. Based upon

Mr. Johnson's history and the records as we have 1t
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from a medical standpoint, is there anything to

suggest that Dr. Prince should have thought that

(o

that man had an elevate temperature?

A. Bagsed upon the guestions that she asked?

0. Yean. The record, the presenting complaint,
the reason why he wag there.

A Well, people who have a sore hip one
explanation might be infection and sc, ves, it
would be reascnable to also look for a temperature
as an explanation of a sore hip.

o, With the history that was given by Mr.

A Absoclutely.

Q. All right. If hypothetically the temperature

had been taken on November 10th and it was nocrmal,

would yvou have any other criticisms of Dr. Prince?

ME. GORDON: Objection.

I thought he was talking about vital signs.
Temperature is one of the vital signs.

A, Temperature, not just temperature alone.

0. Let's start with temperature. If the

temperature was normal --

A. Well, i1f the temperature was normal and the

other vital signs were normal, then no, but then

this would have been someone else, wouldn't it have
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0. You wouldn't have any other criticisms if the
tempearature was normal?

A, If the vital signs were all normal including
temperature -- well, I think she gave Loo much
Ketorolac.

0. Toradol?

A Toradol.
0. What did that cause in this case?
A, Well, Toradol can causgse renal failure in

excessive doses.

Q. Is there any evidence that Mr. Johnson had
renal failure?

A Not until he died. No, yvou know, no. I think
if the vital signs are all normal, then this is a
reasonable workup for & sore hip.

0. Ckay. Doctor, a few minutes ago yvou told me
that your report ccontained all of yvour criticisms
vou had in this case. Your report is critical of
rhe fact that there was no temperature taken, all
right? The report dces not indicate anything about
the Toradol.

A I withdraw it then.

Q. I just want to make sure that I understand

all vyour criticisms that yvou intend to cffer at
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trial --

A, Uh-huh.

O, ~—- in this matter --

A Fair enocugh,

Q. -- relative to Dr., Prince.

A, I withdraw the Toradol statement.

Q. 2nd it relates to the vital szigns yocu have

shown on the temperature according to your report;
is that nct correct?
MR. GORDON: Okbijection.

A Yes.
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bheen taken hypothetically, we know it wasn't, and
it was normal, then everything else that was done
in the emergency room on November 10th you would

not have a prcblem with?

A I need to change that statement then.
Q. Go aheac.
A, I would have toc say my concerns about the

vital signs as well the lack of vital signs,

not the temperature alcne.

Q. Ig there any other vital signs other than the
temperature that is of more concern to you than
others, respirvaticn, pulse, blood pressure?

o They all go together. They should be taken at



L

148

once, They are all together.

Q. And vou believe that all of them would have

e o l
abneoermal?

been elevated or heen

AL I kbelieve that the blood pressure prcbably --

let me withdraw the word probably -- that the blood
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pressure and the temperature would have been

elevated to a reasonable degree of medical

certainty. ""he precgige nature

of that I cannot

say, but they would have been elevated.

o

And vou are aware he had a histcry of

hypertension?

AL

Q.

e o e
IT'm aware of that.

And in termg of the pulse,

range ©0of what vou thought that

A

A.

Q.

No. Well, the pulse I am

Ckay. Would you agree with the statement that

can you give a
would have been?

less certain of.

pulgse 1s elevated for many reasons?

Yes.

Is pulse elevated because

Scmetimes that's a reasgon.

Is pulse slevated because
That's a reason.

and are you aware that he

hvpertension?

A

I'm aware of that.

of pain?

of anxiety?

had a history of
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0. and he was on medication for his hypertension?
A I am aware of that.
MS. PETRELLO: 7 don't have

any other guestions.
MR. GORDON: The doctoxr

will read the deposition.

RY MR, FIFNER:

0. Doctor, you have given an opinion that had
everything been done the way you wanted 1t to be
done that this patient would have had a near normal
life axpectancy?

A, He would have survived this episode.

0. Had he survived this episode, given his
underlying coronary artery disease, obesity,
diabetes, which you indicated, all his other
medical problems --

A Yes.

Q. -- do you have an opinion how long he would
have survived had he survived these incidents of
November 23rd?

A, I think that hvpertension, obesity, coronary
artery disease, these things are treatable

diseases. Diabetes is treatable. He struck ms, as

much as I can say, as a person who was motivated to
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get well becauge he kept going to the doctor. So

if he had been given advice and followed advice, I

t
¢

. R s
think that the conditionsg th

!D.]

£t he he may have

3]

=4

{
3

turned around, and so I think he could have lived a
reasonable life expectancy. I cannct say exactly

what, but it would have been more than three weeks

and could have been probably 20 vears. I don't
know.
Q. Did he suddenly get religion or did it occcur

to him only after November 2Znd?
MR. GORDON: Objection,
" Go ahead and answer.
A, I don't know whalt you mean.
Q. Well, was he not notified to do well and do
what the doctor said and follow all of his

treatment regimens befcore November 2nd?

A, I don't know what was said between the two of
them. I can't comment.

Q. But we know by the time November 2Znd rolled
arcound -- and he was in his what, mid 40s7?

A. Forty-four.

Q. He had big time coronary artery disease by the

age of 447
MR. GORDON: Obijection.

Tf you can understand the term "big time.”
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A. He had significant coronary artery disease.
2 Yes, he did.
3 O Enough coronary artery digease that leit
4 untreataed he is going to be dead in three weeks perx
5 yvour testimony, right?
6 AL Yes
7 Q. Now, God didn't make his coronary arteries as
8 good as he made other people's, did he?
9 A I don't know what vyou mean.
10 Q. Thev sure failed him earlier than a lot of
11 other people’'s
12 MR. GORDON: Obtection.
13 A, I don't know what you mean. I can't answer
14 that.
15 Q. Wwhat happened in his life to get his coronary
16 arteries to the point where he is three weeks from
17 death in November 19967 What is it? Was it the
18 product of hisg lifestyle or was it the protoplasm
19 he was given at birth?
20 MR. GCRDON: Chijection.
21 AL I think it was some of all of that.
22 Q. Why do you think any of that is going to
23 change over the next 20 vyears?
24 A Regause
25 ig

frankly when people have an event that
disturbing or frightening to them with

151



(9%

i

O

15

16

17

18

19

20

21

22

23

24

25

152

relationship to their health, they freguently turn
themselves around.
0. You are assuming that he would have somehow
gotten religion after November 23rd and turned
himself around and lived a different l1ifestyle than
he had lived up until then?

MR . GORDON: Cbjection.

Objection to the word religion.

Co ahead and answer.

A I know what vou are saving. I know you are
speaking colloguially. I assume he could turn
himself around, ves.

0. And that's part of your hypothesis that he was

going to live another 20 yvears after this?

A Yes.

Q. Can you state to a reasonable degree cf
medical probability that he stood a greater than 50C

percent chance ¢f living more than ten years?

A . Yes.
Q. Do yvou have -~
A, Assuming that he has care, has therapy,

assuming he has therapy and accepts therapy.
Q. Wasn't he taking antihypertension medication
befocre that?

A, He was taking one. He mayv have needed more
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than that.
Q. But that didn't solve the procblem, did it?

MR. GORI

T

DON Objection.

F

Go ahead and answer,
A No, 1t didn't.
O, Do you now assume that whatever
antihypertension medication he was going to be
given in the future he is golng to take and it is

going to be effective?

A Yes

Q. What caused his coronary arteries to ocoluder?
Was it hig lifestvle or was it the protoplasm he
was given?

A I don't know.

Q. Was the protoplasm he was given the same

protoplasm that is going to be in the graft as it

is in the original vessel, isn‘t 1it?

MR. GORDON: Obdjection.
A, I can't comment on that. T don't know.
Q. Why not?
A, Because I don't know.
Q. Isn't that important to your decision as to

how long he is going teo live?
A Wwell, vou are suggesting that his protoplasm

is what set him up for coronary artery disease and
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that's the maiocr reason why he had cbstruction in

his coronary arteries. I would suggesit that's not
the case. He swmoked. He had hypertension. He was
obese. Those are the things that are material that
he could turn around and that could reverse those
processes. Theose processes can be reversed.

. And vou are assuming that he would?

A Yag.

0. ITf he does not reverse those processes, and we

have a 44 vear history that he hasn't done it yet,
right?
MR. GORDON: Objection.

Go ahead and answer.
A I don't know when it began. I don't know when
he began to do that or why he began to do it.
Q. Whatr 1if he doesn't? What 1f he doesn’t turn
those things around?
A, Then he's dead in three weeks.
. Well, what if he has the corcnary artery
bypass graft and does not turn those things around?
How long does he live?
A, It depends on what they use as grafts, first
of all. Tf he has bilaterally lina and rima
bypasses, that five year patency rate of these

grafts is 90 percent, which 1s pretty good.
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Q. What about ten yvears?

A, That's not so well known because people den't
usually angiogram people that far, but --

. Do they generally live that long?

A, Yes, they generally do. I see people who have

a second bvpass tc give them another five or ten
vears. Many people have bypass surgery and live 20
vears or more than that.

. and those are pecple who change their
lifestvles?

A Scome do; some don't.

2. Wwhat happens to this man 1if he doesn't change
his lifestyle?

A, I don't know.

Q. Can you say to a reasonable degree of medical
probability that if he doesn't change his lifestyle

that he is even going to live another five years?

MR. GORDON: Objection.
Go ahead.
A. If he doesn't -- I'm sorry ~- 1f he doesn't
get care?
Q. If he does get the care. If he gets the graft

but doeg not change his lifestvyle.
AL Then how long will he livev?

Q. Yes.
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It depends on how much he does, what he does

to himself is all I can say.

o,
A,

like

The same amcunt he did before the graft.
It does not work like that. It's not linear
that necessarily. I don't know.
Okavy. That's fine. You don't know.
Yeah.

ME., FIFNER: I am done.

MR. GORDON: He'll read
the deposition.

(DEPOSITION CONCLUDED. )
JoEN B. zIVOT, M.D.  DATE
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