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e 1
INTHE CIRCUIT COURT OF THE 17TH JUDICIAL CIRCUIT
INAND FOR BROWARD COUNTY, FLORIDA

ROBBIN M. WAGNER and DOROTHY:

8. WAGNER, as Personal

Representatives of the Estate :

of RUSSELL WAGNER, DECEASED, :
Plaintiffs,

V. :CA No.:

192-6493(13)

BARIS LITVAK, M.D., OSCAR BETANCOURT,:

M.D., LAURENCE PEARSON, M.D. and :

CHILDREN'’S MEDICAL ASSOCIATION, :
Defendants.

X

Monday, August 7, 1995

District of Columbia

Videotaped Deposition of
RAQUL WIENTZEN, JR., M.D,,

the witness, called for examination by counsel lor
the Plaintiffs, pursuant to notice of counsel, held
at Georgetown university Hospital, 3800 Reservoir
Road, Northwest, Washington, D.C., beginning at 255
o'clock, p.m., before Justina M. Consoiazio, RPR, a
Notary Public in and for the District of Columbia,
when were present on behalf of the respective
parties:
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For the Plaintiffs: ag
STUART N, RATZAN, ESQUIRE
Stewart Tilghman Fox & Bianchi, P.A.
Suite 1900
44 West Flagler Street
Miami, FL 33130-1808
(305) 358-6644
Forthe Defendant
Oscar Betancourt, MD.:
STEVEN M. LURY, ESQUIRE
Santone, Eyler& Lury, P.A.
2300 Glades Road, Suite 280 West
Boca Raton, FL 33431-7334
(407) 395-4220
Forthe Defendant
Baris Litvak, M.D.:
STEVEN Y. LEINICKE, ESQUIRE
Wicker, Smith, Tutan, O'Hara,
McCoy, Graham & Lane, P.A.
5th Floor, Barnett Bank Plaza
One East Broward Boulevard
Fort Lauderdale, FL 33301
(305) 467-6405
Forthe Defendant
Laurence Pearson, M.D.:
DAVID V. KING, ESQUIRE
George, Hartz & Lundeen, P.A.
3rd Floor, Justice Building East
524 South Andrews Avenue
Fort Lauderdale, FL 33301
(305) 462-1620

tzen in the 41 matter of Wagner versus
Litvak. Today’s date is (51 August 7th,
1995.The time is 2:55. The recording (6]
is taking place at 3800 Reservoir Road,
Washington, 71 D.C. This deposition is
being videotaped on behalf (g of attor-
ney, Stuart Ratzan, Esquire.

191 | am neither counsel for,employed by
or ol relatedto anypartiesinthisaction,
nor am | ;113 interested in the outcome
thereof. Counsel, please z2; introduce
yourself and state your appeamnce.

113) MR. RATZAN: Stuart Ratzan for the
(141 Plaintiffs,Dorothy and Robbin Wag-
ner and the Estate 115] of Russell Wagner.
116) MR. LURY: Steven Lury for Dr. 17
Oscar Betancourt.

18] MR. KING: David King for Dr. s
Pearson.

o0 MR. LEINICKE: And Steven Leinicke
(211 for Dr. Litvak.

122) THE VIDEOGRAPHER: Okay, we’re
now

191 A Understood.
o) Q: Is that fair?
i1 A: Yes.

1121 Q: Do you have a copy of your Cv
with you 113) today?

114] A: No, 1 don’t.

1151 Q: Can you obtain one for us by the
end of 116) this deposition?

{171 A: Sure.

s} Q: Okay,and where are you employ-
ed,sir?

191 A: Georgetown University Hospital
Department j20) of Pediatrics.

(211 Q: How long have you been here?
21 A: This is my 19th vear.
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111 on the record. Would the reporter
please swear in 21 the witness.
i1 Thereupon,
41 RAOUL WIENTZEN,JR., M.D,, 15 the
witness, called for examinationby coun-
sel for g the Plaintiffs,and, after having
been sworn by the 7; notary, was ex-
amined and testified as follows:
8) EXAMINATION BY COUNSEL FOR
THE PLAINTIFFS
191 BY MR. RATZAN:
1101 Q: Good afternoon, Doctor. | in-
troduced (111 myself earlier. My name is
Stuart Ratzan. I ;121 represent the Plain-
tiffsin this case.Could you (13 state your
full name for us, for the record.
141 A: My name is Raoul L.Wientzen,Jr.,
MD.
151 Q: Dr. Wientzen, you’re aware, are
you not, 16) that this deposition is being
rideotaped for the 1171 purpose of play-
ng it to a jury in Broward County, (18]
Zlorida?
191 A: Yes, | do.
201 Q: | assume you’ve been deposed
sefore?
m A Yes.

21 Q: Ifyou will do me a favor,then, if |
isk
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11 Q: And that’swhere we are today?
121 A: Yes.
131 Q: Do you have any particular titlesor
141 positions in this hospital?
151 A: Yes,I’manassociate professor of e)
pediatrics,and I’m chief of the division
of (71 pediatric infectious diseases.
8] Q: The CV that you will provide us,
will you 191 make sure that it’sa current
and upto-date copy?
pio; A: It will be my mostrecent CV, but it
needs 11 to be updated.
121 Q: You have before you a packet of
materials,13] it looks like. Are those the
materials that you’ve 1141 reviewed for
this case?
1151 A: Yes, they are.

ne; Q: Isthere anything that is not there
that 1171 you have been sent or that you
have reviewed?

18} A: Yes, there is one item.

1191 Q: What is that?

(zo] A: It was a letter, summary of the
recent (217 deposition of one of your
experts in California,

1221 Q: Isthere any particular reason why
you

Page 4
(11 PROCEEDINGS

121 THE VIDEOGRAPHER: This is the 3
videotaped deposition of Raoul Wien-
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11 you a question that you don’t un-
ierstand or you 21 didn’tlike the way it
vas phrased, let me know,and (3 I'll try
0 rephrase it in a way that you do 4
inderstand it.

s} A: Fair enough.

51 Q: If you don’tdo that, I’m going to
ssume (7] that you’ve understood the
(uestions as I’veasked s) them.

Pages
(11 don’t have that letter here today?
21 A: Yes, Mr. Lury took it from the
packet.
3] Q: Did you read that letter?
41 A: Yes, | did.
51 Q: Did it make any - have any sig-
nificance (6] to you?
71 MR. LURY: Did it have any (s; signif-
cance to him? What do you mean by
‘anyrs; significanceto him?"Did he rely
ipon it, is that (10) your question?
111 BY MR. RATZAN:
121 Q: No, did it have any significance to
lou in 113) formulating your opinions
iere todav?




Raoul Wientzen, Jr., M.D.
August 7, 1995

{141 Az | have formulated my opinions
well before 11s] | read that letter, which
was just | guess this (16; weekend,

1171 Q: Yes,sir.

(181 A: So,no, it had no significance with
119] respect to my opinions.

r20) Q: Did it confirm atallany of your (21)
opinions?

1221 A: As | sithere, | read the letter once
and

1221 A: Sure. The office chart is falling
apart,

Wagner v.
Litvak
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111l can’teven honestly recall all of the
physician’s (21 opinions in that letter. |
can’teven recall his (3; name, so | would
be hesitant to answer that (4) question.
151 Q: That’sfine. The materials you have
(61 before you,there isaletterortwo.Are
those 17 from Mr. Lury?

18] A: Yes.
91 Q: May | see those, please?

(101 A: Sure,and Ihave somehandwritten
notes on uu the back of the original
cover letter.

121 Q: The first earliestdated letter is 113
September 13, 1994. Had you had any
contact with 147 Mr. Lury prior to that
time?

1151 A: 1 would expect he had called me
aboutthis {1s) case prior to that time, yes,
but I don’t know that (17; for sure.

118) Q: When do you think the first time
was that (191 you and Mr. Lury spoke
about this case?

1201 A: | really don’tknow.

121 Q: I’lltake aminuteto read this letter,
if 1221you don’tmind.I’d like to have this
letter marked
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11 So they were at one time staplec
together,and just (21 to continue sothat !
don’tlose my -

131 Q: Yes,please do.

41 A: = my train of thought, I also re.
ceived (51 Dr. Betancourt’s deposition
and the exhibit that sy came with it
whichwashisphone logofthe phone (7
calls of the night of his interaction with
the (s1 parents. I think that’s, let me just
make sure, | 1) believe that’swhat came
originally.

110} Q: What was the last item?

11 MR. LURY: The phone log that was
(12] attached as an exhibit to Dr. Bet-
ancourt’s (13} deposition.

1141 BY MR. RATZAN:

51 Q: Is this your underlining here in
red?

6] A: Yes, it is.

1171 Q: Then you have another packet of
materials [18) before you. | know you’ve
put them all together (11 again, but you
had other materials that you did not (201
receive -

1211 A: No, they’re still separate as | told
you [22] originally.

after which (; the deposition continued
asfollows:) (7 (Plaintiffs’ Exhibit Nos. 2-9
marked for g identification by the
reporter and sy attached to the trans-
cript.)

110 THE VIDEOGRAPHER: Okay, we’re
now (111 back on the record. The time is
3:12.

1121 BY MR. RATZAN:

(13 Q: Doctor, while we were off the
record, | 1141 marked for identification
the next appropriate (1s) numbers other
materials on which you’ve written (g
notes and things.

117 A: Okay.

118) Q: Also this fell off the deposition of
Dr. 1191 Betancourt. I’d like to make that
the next number (207 exhibit, whatever
numberwe’re on.That looks like 217 the
phone log.

1221 (Plaintiffs’Exhibit No. 10marked for
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(11 as Plaintiffs” Exhibit 1 for identif-
ication for your 121 deposition.
131 (Plaintiffs’ExhibitNo. 1 marked for )
identification by the reporter and s
attached to the transcript.)

61 BY MR. RATZAN:

{71 Q: Are you aware of which materials
you ig) received together with this letter
of September 13, 91 19947

110] A: Pretty much so, yes.

111 Q: Okay.Would you tell uswhat they
are?

1121 A: Ireceived theoffice recordsofthe
113; pediatric group, Dr. Betancourt’s
group. | received n4 the death certif-
icate of Russell Wagner. | received (15 a
stapled package of records that re-
presents the (16 resuscitation at the
Humana Hospital Bennett on the 117
night of Russell’s admission and then
death in that 181 place. It also contains, |
believe,a shortversionig) of the autopsy
that was done but not all of the pq
autopsy information.

1211 Q: May | see the office chart?
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m1 Q: Okay,forgive me.You haveanother
packet (2) there in front of you. Did you
receive those on 13July 20th, 1995?

4] A: Or thereabouts, I think they were
mailed 151 on that date.

16) Q: Okay. What have you got there?

71 A | received the complete packet
that’ss) labeled The Complete Autopsy
File. I received the 19 depositions of
Robbin, Mr. RobbinWagner,two-part (i0;
deposition of Mrs. Dorothy Wagner,
deposition of Dr. 11y Pearson and dep
asition of Dr. Litvak.

12) Q: Have you had a chance to review
il those 113) materials?

141 A: Yes, | have.

15) Q: Have you received any other let-
ers from (16) Mr. Lury besides the two
hat are here and the one 17 that you
;poke of regarding the other doctor in
18] California’stestimony?

19] A: No, | have not.

201 Q: Have you received any medical
-ecords of zuany otherkind besidesthe
mes you’vetalked to me 1221 about?
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(1) identification by the reporter and (2
attached to the transcript.)

131 BY MR. RATZAN:

14 Q: Dr. Wientzen, have you ever re-
viewed any (51 autopsy slides or pho-
tographs in this case?

61 A: No, | have not.

71 Q: Besides Mr. Lury, have you had any
18] conversations with any of the other
lawyers in this 19) case?

(101 A: Yes, | have.

1113 Q: Who have you had conversations
with?

(121 A: Verybrieflythisafternoonwaiting
fori31 thisto start, Mr. Leinicke and Mr.-
(141 MR. KING:King, King.

15} THE WITNESS: King.

16] BY MR. RATZAN:

171Q: Did they speak to you about
inything 118) regarding this case?

191 A: Yes.

201 Q: What did they talk about?

211 A: We had a brief conversationabout
‘he 1221 pathologv of the adrenal.

Page 13
1 A: No,Ihavenot.Ineed totakeaquick
21 break, I’'msorry. | just got paged.
3) THE VIDEOGRAPHER: Okay, we’re
1wow (4] off the record.The time is 3:02,
5) (Thereupon,a brief recess was taken,
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1 Q: Did you talk about their clientsand
he (2 care rendered by either of them?

3] A: No, it was pathology ofthe adrenal.

4 Q: What did they ask you about the
lathology 51 of the adrenal?

6L A: Basically what Waterhouse-Fride-
ichsen’s 71 syndrome is and what it
~vould look like, whether or g1 not the
ibsence of hemorrhage would disallow
hat (s diagnosis. That was basically the
onversation,

101 Q: And what did you tell them?

m A: Well, I told them that basically the
121 diagnosis of Waterhouse-Fride-

Page 9 - Page 15 (4)
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richsen’ssyndromeisa (13)diagnosis that
has adrenal hemorrhage associated [14]
with it but that it sort of begs the point,
and the p15] point is that in this case this
baby had fulminante; sepsisand died of
a very aggressive bacterial 1173 disease.
Whether there wasadrenal hemorrhage
or (18] not doesn’t change the fact that
this was a 1191 fulminant variety of bac-
terial sepsis.

1201 Q: In other words, the issue of whe-
ther 1211 Waterhouse-Friderichsen’ssyn-
drome existsatall in (22; this case,as faras
you see it, is not relevant?

case,the more complete you 191 can be
aboutyourevaluationofthe case,and (20]
certainly to have Waterhouse-Fride-
richsen’s syndrome (211 pathologically
defined in this case would allow a 122
physician to say that’s for sure the
compartment we

Page 16
(11 MR. LURY: | object to the form.
22 THEWITNESS: In the sense that 13)
should the pathology show hemor-
rhagic adrenal, one (4 could say this is
Waterhouse-Friderichsen’s 51 syn-
drome.
61 BY MR. RATZAN:
171 Q: Yes, Sir.
181 A: Butthat doesn’tadd more to know-
ing that (91 this child died of an over-
whelming variety of very 110 fulminant
sepsis.
1111 Q: If you take the question the other
way, 1121 Doctor, if there is no Water-
house-Friderichsen’s 1133 syndrome
apparent on autopsy in this case -
1141 A: Right.
1151 Q: = does that have any bearing on
your (16] opinion as you sit here today?
1171 A: No.
1181 Q: So, what | suggested was the
diagnosisor 191 not of Waterhouse-Fride-
richsen in this case is not o relevant to
your opinions?
211 MR. LURY:I object to the form.
(221 THE WITNESS: Well, | think all

Page 18
(11 can put this case into. Nonetheless,
absent [z Waterhouse-Friderichsen’s
syndrome, this child had B over-
whelming fulminant sepsis. So it’s re-
levant, 141 but not importantly so.

151 BY MR. RATZAN:

6] Q: Inyour words, though, the issue of
71 whether there is Waterhouse-Fride-
richsen at all begs ) the point?

91 A: Uh-huh, correct.

(10 Q: And I’msure we’lltalk about that
later. 11y Have you had any conversation
with any of the 2 Defendants in this
case?

1131 A: No.

1141 Q: Have you had any conversation
with any (15) other lawyer at all per-
taining to Russell Wagner?

116 A: Just you.

Page 20
{11 BY MR. RATZAN:
121 Q: Look,I'm goingto try my bestto ask
you 1 questions. If you understand
them, I want you to as 41 best you can
answer them. If you don’t, let me 5
know; okay?
161 A: Okay.

71 Q: What did you tell Mr.Lury when he
asked (8] you those questions?

o1 MR. LURY:I object to the form. 1o At
what point in time, before he reviewed
the (111 records or after,counsel? Doctor,
do you 121 understand the question?

113 THE WITNESS: | understand the 1141
question. | think there may be some
confusion about (1s) the use of the term
when he toldyouofthisore whatever.
Ithink lanswered yourquestionwith (17)
respect to the request in the letter that
Mr. Lury 18t mailed to me, and I've
reviewed the records and then (19) made
up my mind as to what was the issues.

200 BY MR. RATZAN:

(21 Q: Right, | don’twant to make this a
more 221 complicated question than it is.
He sent you the

1171 Q: When Mr. Lury first contacted
you,was (18] that the first time any lawyer
has ever contacted (19 you about this
case?

01 A: As far as | know, yes.

1211 Q: And do you keep these records, as
long as 221 the case is ongoing, do you
keep the records here in

Page 17
111 facts are relevant to some degree. |
don’tthink 1z it’s crucially relevant to
saying whether this child 131 had over-
whelming sepsis or not. His clinical
course (4} speaks to that better than any
pathology report s) would ever.

6 BY MR. RATZAN:

171 Q: lunderstand,to be fair,because the
81 diagnosisof Waterhouse-Friderichsen
or not would 1 not change your op-
inions?

noy A: Right.

1211 Q: Is it fair that it’s not relevant to
your 1121 opinionswhether the diagnosis
is there or not 113) there?

114 MR. LURY: | object to the form, [1s)
asked and answered. Tell him once
again,Doctor.

116) THE WITNESS: | think again to 117
answer the question, I think the more
information i18; one could have about a
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(1 your office orwhereveryour officeis?
121 A: I try to, yes.
131 Q: What did Mr. Lury ask you to do?
141 A: Hebasicallyaskedme toreviewthe
case (5] and determine whether or not
Dr. Betancourt (s] practiced within the
standard of care; and number 71 two,
whether or not there was a likelihood of
(8) survivability or not during the course
of the 9 evolution of the various in-
teractions that this baby 1101 had with Dr.
Betancourt.
1111 Q: What did you tell him?
1121 A: Well, I -
1131 MR. LURY: At what point in time?
{141 BY MR. RATZAN:
1151 Q: After he asked you to do that.

n6; MR. LURY Wait, wait, before he 117
reviewed the records or after he re-
viewed the (18) records, Stuart?Put thisin
some time context.

(191 BY MR. RATZAN:
1201 Q: You can answer.

21} MR, LURY:No, don’t answer it, 122
put it in a time context for the Doctor,
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u records and he asked you the things
you just told me 121 he asked you?

131 A: Right.

141 Q: When you completed your an-
alysis,what did (s} you tell him that you
thought about the case?

61 A: Okay, after | read through the
records, it 77 was my opinion that Dr.
Betancourt practiced within s the stan-
dard of care based onwhat he said in his
ro1 deposition and what was in the
records;and number (10) two,that atthe
6:00 o’clockjuncture onthe (11 evening
of the 1st of December, 1989, it was my
view (12} that Russell Wagner was not
salvageableat that 113 point regardless of
the therapy he might have 114 received.

1151 Q: Now, you didn’t prepare the writ-
ten (16 report?

1171 A: No.

118) Q: You took notes, though, and I’ve
tried to s mark the documents on
which you’vetaken notes.

120] A: Right.

1211 Q: Did you take notes anywhere else

on any [22; other kind of legal pad or
paper or any other kind

please.

Page 22
1) of document?
121 A: Just what’swritten ontops of the 3
deposition covers and the front pages

you’ve already (41 marked, no other
notes.

151 Q: There would be no other notes in
your (6] possession renardinn this case?

Sherry Roe & Associates
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171 A: That iscorrect.I hateto dothis,but
| 181 just got paged again.

191 MR. LURY: Okay.

110l THE VIDEOGRAPHER: Okay, the
time 1111 is 3:19. We're off the record.
112} (Thereupon, a discussion was held
off the record.)

(13} THE VIDEOGRAPHER: We’re  now
back 1141 on the record. The time is 3:21.
1151 BY MR. RATZAN:

116] Q: Has Mr. Lury or his fm paid you
for any 17 of the time you’ve spent
reviewing this case?

(181 A: I'msure Isent hima billafter Iread
1191 the records the fisttime.
120) Q: How many hours do you think
you’ve worked 21} on this case so far?
221 A: With the fist review, | would
judge three

21 A: | heard just as the proceedings
began 1131 sometimein early September.
1141 Q: You didn’t know about it before
then?

1151 A: | probably did, | just didn’t re-
member it 116 before we sat down.

1171 Q: Are you availableto testify at trial
at 181 that time?

1191 A: Assuming the trial doesn’t inter-
fere with 1200 my planned trip to the
infectiousdisease meetings, (211 yes, I will
be there.

1221 Q: Do you need to get that page?

1201 A: Probably in the early years it was
more 111 Plaintiff than Defendants,and
now it’smore (221 Defendant than Plain-
tiff.

Page 23
11y or four hours.
(21 Q: So far I mean.
1 A: Inthe lastweek orten days,reading
(4 through the additional depositions
that were sent, s) as well as the original
records and meeting with s; Mr. Lury
today, probably another six or eight
hours.
77 Q: Did you reach your initial con-
clusions g} about this case before you
received that second is1 batch of doc-
uments?
{101 A: Yes.
1111 Q: And in the last ten days is when
you 1123 received - | mean not received,
but is when you 13 reviewed that
second batch of documents?
(141 A: Correct.

1151 Q: Have you billed Mr. Lury for that
second (1) group of work yet?

171 A: I missed the question.

1181 Q: Have you billed Mr. Lury for that
second (191 group of work?

1201 A: No.

1211 Q: What do you charge per hour for
review of 121 records?

Page 25

(13 A: You know, may | suggest that I ask
my 121 partner to take calls for me this
afternoon if she’s 13; still here,

4] Q: That would be good.

151 A: It’susually not like this on a Mon-
day (61 afternoon.I know this isannoying
toeveryone,asywellastome.So,letme
get this page and I’ll 18} see if I can reach
my partnerandwe’llgetthis 1 done. I’ll
buy an hour. I still need to do the 10
consult at 4:30, though.

(111 THE VIDEOGRAPHER: We’re
off 1121 the record. The time is 3:23.
(13 (Thereupon, a discussion was held
off the record.)

(14) THE VIDEOGRAPHER: Okay, we’re
now (15} back on the record. The time is
3:27.

(16] BY MR. RATZAN:

(171 Q: Dr. Wientzen, have you testified
before in ;1s;amedicalmalpractice case?
1191 A: Yes, | have.

1201 Q: About how many times do you
think you (21 testified in deposition in a
medical malpractice {22) case?

now

Page27

m Q: Inthe last two years, what do you
think (21 the ratio is between Defendant
and Plaintiff?

131 A: Probably 60/40.

4] Q: Do you have any idea why that
ratio has 151 changed?

i61 A: 1 probably get more cases from
Defendant’siz attorneys than Plaintiffs
attorneys.

81 Q: How many cases do youreview ina
year in s; which you don’t testify in a
deposition?

o A: | probably review,where | don’t
testify, (11) probably 10 or 12 casesayear.
(121 Q: In addition to the onesyou testify
in?

1131 A: Right.

1141 Q: And of those, would you say the
ratio is 1151 the same, 60/40?

116) A: | don’treally know.

1171 Q: Okay. How many times have you
testified 18 at trial?

1191 A: Probably eight or = now probably
about 20) ten times.

1211 Q: And have you testified in that

Page 24

m A: | charge $300 an hour for record
review, (21 $400 an hour for deposition.

31 Q: And trial?

141 A: Well, probably for a day, $3,000.
151 Q: Have you been contacted as some-
one () Mr. Lury would like to testify at
trial?

71 A In this case?

181 Q: Yes, sir.

193 A: I think he has asked me if I would
come 10t and testify.

111 Q: Do you know when the trial date
is?

Page 26

111 A: Probablythree orfour timesa year
for 121 the last eight or nine years.

131 Q: And before the last eight or nine
years 4} you’ve testified?

151 A: Fewer times than that.

161 Q: How many times a year do you
think you did 171 before?

181 A: Couple times, one or two times a
year.

91 Q: How many years have you been
doing it all 1101 together?

(111 A: Since about 1980or °79.

1121 Q: And of those one to two times a
year until (131 the last eight years, and
then did you say two to (14) three timesa
year?

1151 A: Three or four times.

116 Q: Three or four times a year, after
that in (171the aggregatewhat would you
say your frequency is (18] testifying for
the Plaintiff‘s side versus the 119 Defe-
ndant’sside?

same ratio, 221 60/40, Defendan-
t/Plaintiff?

Page 28
3 A: Probably.

121 Q: Which Plaintiff‘s lawyer did you
testify (3) at trial for?

141 A: Here in this area, there is a Mr.
Heller,s1 there is a Mr. - you said trial?
61 Q: Yes,sir.

71 A: All right, in Florida there is a Mr.
Allen sl Friedman and Mr. Marvin Wein-
stein. | think they’re 191 in Miami, and |
don’tthink I’vebeen to Florida for (101 a
Plaintiff trial except for that firm.

1111 Q: How about other states besides
Florida?

(121 A: Kansas,Idida-~there wasatrial[13]
appearance for Mr.Jim Bartimus,James
Bartimus,and pi4ithen inthisarea,Iwasa
Plaintiffexpert fora 15) Mr.Ropollo,R-O-
P-O-L-L-O, | think.

116) MR. RATZAN: Can we go off the n7)
record for one second? He’s back. You
know, | was 18] just about to ask some
questions that | think you’d 1191 be
interested in. So,l didn’twant to do that
1200 while you were out of the room.

1211 MR. KING: Thanks.Sorry for 221 hold-
ing you up.

Page 29
(11 BY MR. RATZAN:
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(21 Q: Dr. Wientzen, do you have an
understanding 3] as to Russell Wagner’s
presentation to Dr. Pearson?

4] A: Yes, | think | do.

15y Q: And before we go into that,are you
aware ¢} that there is a difference in
perception between the Vi events,both
the signs and symptoms that Russell s
presented, and what was actually des-
cribed to Dr. s} Pearson?

1101MR. KING: Objection to form.
{111 MR. LEINICKE:Join.
(121 MR. LURY:Join. At what time and {13)

what presentation are you talkingabout,
counsel?

114 THE WITNESS: |
1151 the question.

{165 BY MR. RATZAN:

1171 Q: Okay.Are you familiar at any time
inthe 18 three phone callsthat Dorothy
Wagner had with Dr. 1191 Pearson that
you, looking back on it, there has been
12012 difference of perception between
Dorothy Wagner (21) and Dr. Pearson as
to what Russell’ssigns and [22; symptoms
were,as well aswhat was reportedto Dr.

don’t understand

8] MR. KING:I object to the form.

151 THE WITNESS: | can’tchoose 10 bet-
ween the parents’recollections and the
doctor’s (113 recollections as to which
was more closeto realitynz atthat time.

(131 BY MR. RATZAN:

14 Q: In these kinds of cases involving
1153 bacterial meningitis, this has hap-
pened before; 16) you’re aware of that?

(177 MR. LURY:I object to the form. ns
What has happened before?

1191 BY MR. RATZAN:

1201Q: Inyour experience this difference
In (211 perception.

(221 MR. KING:I object to the form.

(18) To give you avery concrete example
of ng1 that, | think the issue of possible
convulsions in 2o} this case is such a
consideration. When a parent (211 says,
“The child is making these strange mo-
tions, is (22 shivering or shakingand I’'m
worried it’sa seizure,

Page 30
1 Pearson?

121 MR. LEINICKE: Objection to the
form of the question. By the way, | just
want to 4; state my objection soyou can
change it.Idon’tisiknowwhat you mean
by the word ”perception,’and I (] think
that’s vague and ambiguous,and | don’t
know {7) whether or not you are asking
him whether or not s; they just have a
different statement between them or (s
description of what had occurred or
whether or not 110 their observations of
the clinical condition of the i1 child
were different. | object to that as being
1121vague and ambiguous.

113) MR. KING: I join inthe [14) objection.I
also think lookingback is somewhat (15
vague and confusing.

{16 MR. LURY:Join.

(17) BY MR. RATZAN:

(18) Q: You can answer the question.

o) A: The only information that I’'m
privyto is(zc; the description the parents
give as to their j21) recollection of how
the child appeared to themand 12z1what
they think they said to Dr. Pearson over
the

Page 32
111 MR. LURY:Join.
21 MR. LEINICKE: Same.

B THEWITNESS: To answer your (4]
question, I think parents frequently have
as) differentPerception orappreciation
of the level of (¢ illness of a patient, their
child, because they’re {77 emotionally
vested into the child’s welfare, and (s)
they see a change versus how a pedi-
atrician or o3 another physician would
interpret that knowing how o1 sick
children really do appear. So,yes, I1think
as i1 apracticing doctor,I'm exposed to
that change in 121 perception all the
time, the difference of 113 perception all
the time.

114] BY MR. RATZAN:

(15) Q: Based on your experience and
training, do 11e) you feel you have an
understanding or a perception 171 of
your own as to which account, the
mother’sorthe (18 pediatrician’s,is most
reliable?

1191 MR. LURY:I object to the form.

1200 MR. LEINICKE:I object to the 121
form of the question.

1221 MR. KING: Objection.

Page 34
mwhat should | do,“I think a physician
has a 121 responsibilityif that information
is offered to try 131 to come to some
understanding over the phone whether
14 it isa convulsionor not,and there are
questions, (53 behavioral observations
that the parent can make i over the
phone which can dispel the possibility
of 7 there being seizures,and a phys-
ician would need to 81 do that.

{91 BY MR. RATZAN:

(0] Q: That’s a great example. In this
case, 1) Dorothy Wagner in her dep
osition, which | know you (121 read,
discusses that and that she used the
word (13] convulsions and/or shaking.
[14) A: Right.

(151 Q: YetDr.Pearson, whose deposition
you also 16} read, doesn’t acknowledge
that she ever used either 17y of those
words.

(18) A: Correct.

n9 Q: That’s a difference in at least
perception (201 as to what happened?

(211 MR. KING:Excuse me, | object to (22)
the form of the question because I don’t
think that

Page 31
(1) phone and Dr. Pearson’srecollection
of what he 1z recallshaving talked to the
parents about over the 3) phone on the
evening of the 30th when those three 14
phone calls were made.

(51 Q: Which account of the events do
you think i) is more close to reality?

171 MR, LURY: 1 object to the form.

Page 33

111 MR. LEINICKE:In this case or in (2
general terms?

13) MR. RATZAN: In general terms.

14) MR. LEINICKE: | objecttothe (siform.
61 MR. KING:Join.

71 MR. LURY:Join.

18) THEWITNESS: | don’t know how to
[} answer your question with the ter-
minologythat you 110) used,namely more
reliable. I think a physician has 111 to
weigh everything a parent says, has to
take into (12) account every statement a
parent makes to him or her 1131 over the
phone about a child’s signs and sym-
ptoms,14jandthen aphysician hasto ask
appropriate (s} questions to try to get
beyond the lay concept of 6] what’s
being stated to the medical under-
standing of 1171 what’s being stated.

Page 35

(1) accurately reflects the testimony of
Mrs.Wagner.

121 MR. LURY:Join.
13) MR. LEINICKE: Same.

(4 THE WITNESS: Again, I’m not in s
any position to disagree with your re-
construction of 6] Mrs. Wagner’s dep-
osition testimony.Maybe she said 171 that
and maybe not.I'do-inreadingboth the
181 mother and father’s depositions, |
spent some time o) trying to answer in
my own way whether or not (10} Russell
was having seizures that night, and |
found (115 two statements that the pare-
nts made that would to ti21 me dispelthe
concernthat this was seizures,and if (13)
Dr.Pearson had a similar understanding
of the (141 events, then it would have
dispelled that for him {15 also.

116 BY MR. RATZAN:
171 Q: What were those statements?

18] A: The mother in her deposition
states that (19) she was talking to Dr.
Pearson and describing the (207 motor
activity that she was observing and was
(211 concerned,and she said somewhere
in her deposition 1221 ““ Isaw Russell
standing there shaking, shivering.”
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(11 Now, if you’re having a seizure, you
can’tstand (21 there. You would collapse
You would have no motor 3; tone. You
cannot have a standing up seizure.
141 Secondfeature,and thisisthe father’s
(51 deposition,was when he was being -
the question s) about the motor activity,
he may have mentioned the 17 fact that
the motoractivity continued untilhe put
srthe childin acool bath and a cool bath
made the 9 shaking stop.Cool baths do
not stop seizures.

(10] So,hearingthat, | mean, 1don’tknow
1111 what else Dr. Pearson could have
heard,buttomeif(12)Thad heardthatasa
descriptionofthechild,he’s 13 standing
here, he’sshaking,you sayto yourselfas
(14] a doctor that’s not a seizure, your
child is having 115 a chill.

1161 Q: Do you recall Dorothy Wagner
testifyingi171 that she picked Russell up
and he was trembling in 118) her arms as
she was holding him?

(151 A: 1believe that’sin her deposition,
yes.

1201 Q: In any event, the question | was
asking (217 was that Dr. Pearson has no
recollection in his 1221 deposition of this
discussion?

as 161 to which account, Dorothy Wag-
ner’sor Dr.Pearson’s7 is more reliable
regarding that issue?

8] MR. KING:1 object to the form of (s
the question, number one, asked and
answered, also (10} it might not be their
perception, it might be 11 recollection.

1221 MR. LEINICKE: Same.

113] MR. LURY:Join.

(141 BY MR. RATZAN:

1151 Q: You can answer the question.

(161 A: You’re referring 1think to whe-
ther or not 1171 the conversation existed
between the two of them, 118; not whe-
ther or not these motor activities were
(19] seizuresor not?

1201 Q: That’sright.

(21 A: Because I’vealready told you my
opinion {223 on that.

61 MR. LEINICKE: Same objection.

1171 BY MR. RATZAN:

1181 Q: You can answer the question.

191 A: Ithink to me the fact that this (20
temperature of 105is entered the next
day In the 21y medical record suggests

that a temperature of 105 2 definitely
was recorded prior to this child coming

Page 37
11 A: Correct.

(21 Q: Of convulsion orseizure or shaking
or any i3y of it?

141 MR. KING:1 object to the form.
(51 BY MR. RATZAN:

16) Q: Is that consistent with your re-
collection 71 of Dr.Pearson’s deposition?

i8] A: Let me just look at the cover of his
191 deposition because | think 1 made
some notes asto 10y what he recalls.He
recallsthatthefirst callwas (117about the
feverbut the mother didn’tknow the 112
temperature, and so she took the tem-
perature, called (13 him back, and it was
at that juncture that he asked (141 ques-
tions about the use of Tylenol,how well
he was 1151 drinking,breathing, whether
there was any pain, his 16 eye contact,
vomiting, diarrhea, prior medicines, (17
his temperature and gave some in-
structionto doaiis) tepid bath and to call
back.Then onpage 24 he 1191 says there
was no conversation concerning (2o
convulsions or shivering,possibly being
a 1213 convulsion that he can recall. So,
you’reright, he (22; does not recall.

Page 39
m Q: lunderstand.

1z1 A: 1 wouldn’t be able to pick which
oneIpiwould find more reliable.On the
one hand, you’re (4 asking what would
be indelible in the memory of a s
physician whose patient dies 24 hours
later, and on ) the other, you’re asking
what’s indelible on the 71 memory of a
parent whose child dies,and they’re s
both very difficult events for both part-
ies,and I';s; don’tknow who,and 1’mnot
goingto pick one or the 110; other.

(111 Q: I's that something you would ever
do?

(121 A: 1think itwould depend on other
(13) circumstances,but in this case, 1just
don’t see n4; how I could choose one
side or the other.

1151 Q: When the mother called Dr.Pear-
son and 116) reported that the baby was
hot,shealsorecollects 171that she called
back and gave the doctor a 18 tem-
perature of 105 degrees?

(191 A: Right.

120] Q: That temperature of 105 degrees
made its (21) way into the history note of
Dr. Litvak the next 1z dav?

Page 41

(11 into the emergency room, and based
on all the other 21 information, that
probably would have been the 31 even-
ing of the prior night. Whether or not
that was 1 given to Dr. Pearson is a
separate question, and 1 15} would just
fromhaving dealtwith parents probably
6) say yes, she probably did tell Dr.
Pearson of that {71 degree of tempera-
ture.

8] Q:Are you aware that the mother
testified o1 that signs and symptoms of
Russell Wagner on the (107 night of
November 30, the night that she made
those (111 three or she had those three
telephone contacts with (121 Dr.Pearson,
were that herbaby wasscreaming,he (13)
was hot and trembling, breathing rap-
idly,vomiting, 14 that he had never had
anysignsor symptomsbefore, 115 that he
had had his head in his hands at dinner
and 161 was actingfussyand that she had
given him Tylenol (171 before dinner and
before bed?

18] A: | certainlyrecallall thosepieces of
ne) information in her deposition.

120) MR. KING:1I object to the form, n
sorry.

122) BY MR. RATZAN:

Page 38

111 Q: Now, for purposes of this dep-
osition,if 12; we call that a difference in
perception or at least 3) a different
account of what happened, what | want
to 4 know is whether you have any
experience or training (s that would
enableyou to have your ownperception

Page 40
11 A: Correct.

121 Q: Dr. Pearson doesn’t recall the 13
temperature.

41 A: Okay.

151 Q: Whose perception do you think is
more (g1 accurate?

71 MR. KING: I object to the form of )
the question. This Doctor is not the fact
finder 1 here. If you have a question of
the Doctor based 1101 upon the facts as
you see them or hypothetically, I 111
think that’s a proper way to ask the
Doctor (121 questions. This way is im
proper, and | object to (13] it.

1141 MR. LURY: I join in the 115 objection.

Page 42

(11 Q: When Dr.Pearsonlearned of the 121
temperature of 105 degrees, did Dr.
Pearson have a 31 responsibility to ask
the mother questions to elicit 14 that
information?

51 MR. LURY:I object to the form.
16) THE WITNESS: Yes.
71 BY MR. RATZAN:

18) Q: Do you believe Dr. Pearson did
that?

(91 A: Based on his deposition, it sounds
like he 110 went over many of the
features that you’re supposed (11 to go
?verwhen you have a child with a high
ever.

1121 Q: What are the things you’re sup
posed to go 3] over?

1141 A: How the child is interacting with
the s parent. In other words, what
we’retryingto getto (161 asphysiciansis
whether this is an acutely ill 17 child
whoistoxic orsickappearingand needs
to be 118 seen that night orwhether this
is something that is 1191 more standard
and can wait until the next morning to
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[20] be evaluated.

1211In generalwhat physiciansattempt is
to 12z bring the temperature down
through medicines and

Page43

111 through cool baths and then to have
the parents 121 judge the level of ir
ritability listlessness, lack 13) thereof, the
interactivity of the child with the (4
environment,how well the child will be
comforted by 51 the family or by the
parent.

161 They arethe key features inthe initial
171 evaluation of such a fever,as well as
trying as 81 best as one can to over the
phone localize the 9 fever. Does the
child have an earache?Could this (101 be
an ear infection?lIsthere a sorethroat?ls
(1] there a lot of diarrhea? Is there
vomiting, which 121 could be a gas
trointestinal infection, those sorts 113; of
things.

1141 Q: Well,let me ask you this: At 10:00
p.m., 1151 after the third phone call and
after Dr. Pearson had 116) gained whate-
ver information existed to him at the (17
time, what should his differential diag-
nosis have (18 been?

1191 MR. KING: | object to the form.

101 THE WITNESS: At the end of the 21
third phone call, I think the differential
diagnosis 1221 should be a brewing viral
infection.and | think one

should Dr. 41 Pearson have considered
bacterial meningitis onthe 1s) evening of
November 30th?

6] MR. LURY:I object to the form.
71 MR, KING: Join.

8) THE WITNESS: Ithinkthesigns 1and
symptoms of meningitis are very non-
specific in 101 the initial phases especi-
ally,and so when a patient 113 presents
with fever and non-specific signsand 1121
symptoms such asvomiting,poor appet-
ite, crying, i3] irritability,they would be
some of the other 14 non-specific feat-
ures that are found with many, many 11s;
illnesses,hundreds of illnesses,but men-
ingitis 116} being one of them. So, a
physician takes 1177 information about
those features in an effort to (181 make a
determination whether or not a lumbar
(191 puncture should be done.

1201 BY MR. RATZAN:
11 Q: Okay.Dr.Wientzen, what lwantto

know 1221 iswhat symptomsor signs did
Russell Wagner present

t10) MR. LEINICKE: Is that acceptable, 111
guys?

112) MR. KING: Yes.

13) MR. LURY: Yes.

{141 MR. LEINICKE: Okay, then we don’t

1151 all have to keep chiming in on this,
thank you.

116) BY MR. RATZAN:

1171 Q: Okay, you can answer the quest-
ion.

118) A In looking over the list of things
that 191 Mrs, Wagner states in her dep-
osition were features m of Russell’s
initial illness, there is fever,there 211 is
crying and there is vomiting,and those
three 21 things can be seen with men-
ingitis. They’re

Page 44
(11 alwayshas in the back of his mind the
possibility (21 that this is the opening of
what could be a i3) bacterial process.

4] BY MR. RATZAN:

15 Q: At any time during that evening,
should sy Dr.Pearson have considered or
suspected bacterial 7y meningitis asone
ofthe possibilitiesforRussell ;s Wagner?

1 Ar It’smy personal belief that every
time a 1101 physician interacts with a
parent of a young baby n1; with fever,
that automatically gets put onthe list 12)
of considerations,notto the pointwhere
you say {131 oh, I’mgoing to do a lumbar
puncture on this child 14 obviously,but
to the point where you’re getting 11s
information back from the parent to
help you judge 16 should | do the
lumbarpuncture atthis point, (17 should
I refer this childto the emergencyroom.

s So, from that standpoint, yes, al-
though (19; that’snot often a consciously
stated thing in the 1o minds of phys-
icians. The mind of the physician is 21
let’s talk some more to this mother to
determine how 121 sick this child is.
Meningitis can be one of the

Page 46
wmthat should have given Dr.Pearson the
impetus to (21 consider bacterial men-
ingitis?

3) MR. LURY:I object to the form.
141 MR. KING:Join.
151 MR. LEINICKE: Same,

) THE WITNESS: | think 1 just told (7
you that.

8} BY MR. RATZAN:

191 Q: Respectfully,I think, Doctor, what |
(10 heard was a summary of the general
guidelines for i considering men-
ingitis, but what | need to know is 121
because, Doctor, you already stated that
Dr. Pearson 113} should have considered
bacterial meningitis in light 141 of the
high fever,yousaid anydoctor should do
15] that, what | want to know is what
other signs or (i) symptoms, even
‘hough they may be non-specificin (17
your words,besidesthe 105feverwould
zive cause (18] to Dr. Pearson to consider
dacterial meningitis on 155 November
30th?

200 MR. LURY: | object to the form. 1213 It
nischaracterizes his prior testimony.

21 MR. KING: | object to the form of

Page 48
[11 non-specific features of many, many
things,but 121 those three things are non-
specific features that (31 can be assoc-
iated with meningitis.
41 Q: When Dr. Pearson or any doctor
hears a 51 mother talk about trembling,
maybe it’s convulsions (s1 over the tele-
phone,would itbe appropriateforthe
doctorto doaphysical examofthat baby
to rule 8) out convulsionsor seizuresas
opposed to a mere (9) shake?

(10 MR. KING:I object to the form, un
incomplete hypothetical.

1121 MR. LURY:Join.

113 THE WITNESS: Ithink the answer (14
to your question is that it would not
really be a (1s) typical scenario where a
physician could get that 116; infornution
overthe phone, have the child come in
(171 and that motor activitywould stillbe
presentan (18 hour later.Seizureswould
either have stopped 151 spontaneously
or when the temperature is controlled,
120 the shivering would stop. So, no, |
don’tthink one 211 could ever practice
medicine that way.

1221 BY MR. RATZAN:

Page 45
111 things to make a child sick,and if so,
we’ll do the iz) right thing for the child.

131 Q: Aside from the fever. whv else

Page 47
u the question, if any.

2 MR. LEINICKE: Okay, same. By the 3
vay, could we just have perhaps an
igreementto (4] speedthis up thatif one
f us objects,that’s an (5) objection forall
f us?Would you agree to that so s} we
lon’tall have to -

71 MR. RATZAN:I'll agree €0 that. (s
hat’s fie, unless one of you doesn’t
vant that 9 objection for you, you can
av it.

Page 49
11 Q: Bacterial meningitisis a life-threat-
ening = condition?
31 A Yes, it is.

41 Q: If a baby is showing signs and
symptoms of (51 bacterial meningitis,
enoughthat the doctor-(s) strike that. If
the shaking and the convulsions are (7
indeed a sign or symptom of bacterial
meningitis, [8) does the doctor, hearing
.hat sign or symptom s reported over
he phone by the mother, should he {10
nclude that as well as the other things
rou (111 mentioned inthe constellationof
signs and symptoms 112) to cause him to
iuspect bacterial meningitis?

131 MR. LURY: 1 object to the form.

14) THE WITNESS: | think you can’t 15
»ut both shaking and convulsions in
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your question. i1} It’s either one or the
other,and Ithink a (17) physician makesa
determination which of the two it ;18; is.
If he determines it’s convulsions,then
the 1191 answer to your question would
be yes, it needs to be 1201 put into the list
of things that could possibly be 21
meningitic symptoms in this patient. If
he 1221 concludes no, this is shaking,
based on the

1211 A: Same.

122) Q: You teach residents and interns,
fellows?

Page 50
w1 information he gets fromthe mother,
then that is (21 not put into the list of
things that raises the 3] issue of men-
ingitis again,

41 BY MR. RATZAN:

151 Q: Do you fairly believe that a pedi-
atrician i) can determine whether it’s
shaking or a convulsion [7; on a tele-
phone?

sl A: Yes, I think oftentimes a physician
can.

191 Q: Have you done that?
1101 A: Yes, | have.

{111 Q: At any time, should Dr. Pearson
have 112) considered or suspected bac-
teremia?

113} A: Yes.

(14§ Q: Why should he have done that?
{151 A: The symptoms that this baby pre-
sented (16) with, mainly high fever,isthe
way bacteremia is 117 presented.

ne) Q: What did Dr. Pearson do to nile
out (191 bacterial meningitis?

(200 A: | think he ruled out bacterial
meningitis ;211 overthe course of several

phone calls with this [22) mother based
on his deposition and determining how

Page 52
11 A: Yes.
121 Q: Here at Georgetown?
31 A: Correct.

41 Q: You teach them pediatric infect-
ious (s; disease?

11 A Right.

71 Q:When you’re teaching your re-
sidents, 181 interns or fellows, what do
you teach themto do in sy order to rule
out bacterial meningitis when they [0
suspect it in a patient?

111 MR, LEINICKE:I object to the nz
form.

113 THE WITNESS: | teach them to take
1141 a good history and do a very good
physical exam.I1s; teach themto havea
concern for bacterial pér meningitis
when the child looks sick or toxic. I (171
teach them if they are unconvinced of
the absence of ;18 meningitisat the time
of their first examination 191 with the
child that it’sprudent to keep the child
(20) under evaluationfor an hour or two
and reevaluate 213 the child even cur-
sorily to see whether or not (22; there’s
Bgaen progression of the neurologic fin-
ines

physical exam -
3] MR. KING:I object to the form.
141 BY MR. RATZAN:

151 Q: = when a physician considers or
suspects (] bacterial meningitis in a
baby?

71 MR. KING:T object to the form of (s
the question, incomplete hypothetical.

151 BY MR. RATZAN:
(101 Q: You can answer.

1111 A: I think the physical exam is help-
ful. I un think unfortunately neurologic
meningeal signs, as 131 they’recalled,are
not always present during the 14 course
of bacterial meningitis. One can find
some [15] pertinent positive features of
an examinationthat e could guide the
decisionto do a lumbar puncture.

1171 More important in my judgment in
the (18] effortto make a decisionto doa
lumbar puncture s are the obser-
vational variables that you really (20
don’t need a physical exam to do but
which can be 11 done by basically
observing the patient in a period (z2) of
time.

Page 51

1y sick the child appeared during the
course of the two (2; hours that he had
conversationswith her.

31 Q: I understand that. I would like you
to (41 describe for me the specificthings
that Dr. Pearson s; did to rule out
bacterial meningitis in this baby.

161 A: Again,it’s basedon the listofthings
171 that he says he discussed with Mrs.
Wagner. At the s; time of the second
phone call,it’slisted in his (1 deposition,
and that was a discussion of a list of (10}
questions,a sort of review of systemslist
of 111 questions that he says he re-
members having asked 121 Mrs.Wagner
overthe phone,and that included things
113] like the drinkinghistory of the child,
his 114 breathing ability,whether or not
he was having any (15} pain,what his eye
contact was with Mrs. Wagner, 116 pro-
bably Mr. Wagner,the vomiting,diarrhea,
the 1177 medicines he was on and the
height of his (18] temperature.

1191 Q: What did Dr. Pearson do to rule
out (20) bacteremia?

Page 53

1) that are commensurate with bacterial
meningitis, and 2; | teach them that
follow-up in the short term is 3) very
helpful in determiningwhether or not a
patient (4) has bacterial meningitis.

(51 BY MR. RATZAN:

161 Q: What do they do to reevaluate and
followi7 up? Do they perform a second
exam?

(sl A: Not so much a second exam nece-
ssarily as a 91 brief observational eval-
uation of the patient to see (10) whether
ornot the child continuesto bealertand
(11) interactive,to see whether the level
of 121 irritability if it was present initially
has gotten 131 worse, the level of le-
thargy if it was present (14} initially has
gotten worse. The presumption is that
115] patients with bacterial meningitis
will progress 6 with their signs and
symptoms over the short term.

1171 Q: Do you teach them to perform a
hands-on 18] exam?
191 A: Yes, | do.

201 Q: Do you teach them to, in_re-
evaluating (21 them, to view the patient
themselves?

221 A: Yes.

Page 55

113 Q: If Dr. Pearson considered or sus-
pected (2 bacterial meningitis in Russell
Wagner at 10:00 p.m. (31 on November
30th, 1989,what should he have done?

14) MR. KING: | object to the form.

15 THE WITNESS: If after discussing 1s)
the various list of things that we’ve
already talked (71 about that he said he
discussed he still has the (s; concern for
bacterial meningitis at that juncture, s
he should have referred this patient to a
facility 110y where a lumbar puncture
could have been done.

1111 BY MR. RATZAN:

1121 Q: And what should have followed
from there?

31 A: Depends on what the lumbar
puncture [14) showed.

1151 Q: Did you agree with Dr. Pearson’s
diagnosisis; of November 30th, 19897
1171 A: As I sithere,Idon’trememberhim
being 118) asked the specific diagnosis
that he had in mind.19) You can refresh
my memory.You probably know his (20
deposition better than 1.

211 Q: 1 don’t. I don’t know what his
diagnosis (221 was.

Page 54

1 Q: Canyou tell me or describe for me,
if you [2) would, the importance of a

Page 56
gy Arl can’t recall what he said his
diagnosis (21 was.

31 Q: Did you read any notes that Dr.
Pearson 4y made of histelephone callsof
that night?

151 A: No.

(61 Q: Inoticed Dr.Betancourt provideda
log to 1 his deposition which you
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reviewed?

81 A Yes.

191 Q: Did you see anykind of logthat Dr.
0] Pearson had written of his phone
calls of that 1113 night?

1121 A 1 did not see such a thing, no.

113] Q: Do you teach your residents to
make notes (141 of phone calls that they
receive from others (151 reporting signs
and symptoms, all be it 1161 non-specific,
for meningitis?

1171 MR. LEINICKE:1 object to the qs
form.

1191 MR. KING: 1 object to the form, (2o
incomplete hypothetical.

1213 THE WITNESS: No,no,Igenerally 1221
don’tteach my residents to make phone
call notes.

1151 MR, KING:I object to the form.

1160 THE WITNESS: | think, again, if 17
Dr. Pearson felt there was something
particularly (1s; unusual about the pre-
sentationofa17 month old 1191 baby with
high fever,he would have to tell Dr. (20
Litvakwhat that unusual featurewas, but
this is (211 such a common thing for a
physicianto be called 122ziabout inthe off
hours, high fever,that | know when

121 preliminary list of things, I think in
the 221 physician’smind would be a viral
svndrome brewing.

Page 57
11 BY MR. RATZAN:
121 Q: Do they know to do that anyway?
31 MR. LURY: | object to the form.

141 THE WITNESS: | think they know to
151 do that for certain reasons, oh, if a
medicine iss1goingto be prescribed,for
instance,to note that 7 soitgoesintothe
medical record, but not & necessarily
each and every febrile baby to have a (91
phone message written as to the signs
and symptoms (101 and the interaction
between the parents and the 111 doctor.

112) BY MR. RATZAN:

1131 Q: In the clinical practice that Dr.
Pearson 114 had with Dr. Litvak and Dr.
Betancourt, should Dr.1s; Pearson have
written some notes to transfer the (6
information he was receiving from Dor-
othy Wagner for 1177 Russell’s appoin-
tment the next day with one of his 18]
partners?

1191 MR. KING: | object to the form.

20 THEWITNESS: | don’t think 1211
there’sanyrulethat requires aphysician
to do 221 that. I think there needs to be a
way of
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m | was doing general pediatrics we
never had that (21 need, | never had that
need to tell my partners the (31 story of
eachand every childwhose parents had
14) called methe nightbefore because of
afever,and (s)ifthe childwasto comein,
the history would be (¢ obtainable again
from the parent.

71 BY MR. RATZAN:

8] Q: Now, to be fair, there was more
than a 97 fever with Russell Wagner on
the eveningofNovember (10) 30th, 19897

i A: True.

1121 Q:And depending on whose
account you 1131 believe, there was in
addition to fever vomiting?

(4] A Right.

1151 Q: Shaking?

(16] A: Right.

1171 Q: Screaming?

118 MR. KING: | object to the form.
119 THE WITNESS: Sure.

1201 BY MR. RATZAN:

1211Q: And some irritability?

1221 A: Screamingand irritability | would
say is
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(1) with fever and maybe vomiting in a
childwho’svery 121 unhappy because of
the fever and therefore crying. 3 That
would be | think the most likely dif
ferential 141 diagnosis or preliminary,
number one on the 51 preliminary list,
and numbertwowould be the onset s of
a bacterial superinfection of something
such as a 71 middle ear infection, strep
throat, a bacterial s} enteritis.

91 Number three would be the pos-
sibility of (10] some more deepseeded
tissue infection such asthe (111 beginning
of a pneumonia, the beginning of what
(121 mightbe bacteremia,and then Ithink
onewould 1131 continue inthe face of any
febrile baby as | said (141 before to think
we still need meningitis inthe back 11s; of
our minds as this child’s illness pro-
gresses with f16} time.

171 Q: Do you think Dr. Pearson should
have made [18; arrangements to visit that
baby at that point in (19 time?

20; At Are you talking about 10:00 o’cl-
ock at (211 night?

1221 Q: Yes. Sir.

Page 58
11 communicating important in-
formation from one person 121 in the
department or divisionor practice to 1
another, but it need not be written.
41 BY MR. RATZAN:
151 Q: Okay. It might be oral?
161 A Yes.
71 Q: And if Dr.Pearson wasmakingan s)
appointment for 8:30 - I’m sorry, if Dr.
Pearson (91 was making an appointment
the next morning for 10 Russell to see
one of his partners, do you think Dr. f11)
Pearson should have discussed all the
signsand 121 symptomsand history that
existed in Russell the 113; night before
with Dr. Litvak,the next physicianto 14
see the babv?
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(11 the same.

1 Q: Does Dr. Pearson,after knowingall
of j3) those signs and symptoms at 10:00
p.m. on November (s 30th, 1989, as-
suming for the moment that he did, 15
what should his differential diagnosis
have been at {6 10:00 p.m.on November
30th, 19897

171 MR. KING: Excuse me, | object to [sl
the form of the question. | think the
question is i1 unclear because it makes it
sound like these itemsio;are continuing
in nature, and | don’tthink that’s1 the
case. Anyway, | object to the form.

1121 BY MR. RATZAN:
(131 Q:You can answer the question.

1141 A: Well,I'm not sure aphysician truly
(151 develops a differential diagnosis
necessarily when ie; he’s discussing
something over the phone with a (17
parent. He draws up a preliminary list of
things 118) that might be present but not
truly a formalized n1s7 differential diag-
nosis.

20180,to substitute thatas,youknow,asa
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111 A: No, | think based on the informat-
ion that 21 he received, that he says he
received during the (3 course of his
conversation with Mrs. Wagner, the (41
child was not apparently sick enough to
require that (51 sort of intervention.

61 Q: If you assume that he received the
71 information that Mrs. Wagner re-
ported, does your (8] opinion change?
191 A: No,Ithink Mrs. Wagnerdoesn’ttalk
in 110y her deposition about the salient
feature of what Dr.111) Pearson got to in
his conversation with the mother, (12
that is to say the level of toxicity of the
child 1131 based on his ability to interact,
as Dr. Pearson 114] uses his eye contact
with the mother, and that is 115} some-
thing that physicians get skilled in in (16
eliciting, even over the phone, from
parents who are (17 very concerned
about their children.

(18] Q: Does eye contact in the face of all
those 1191 other non-specific signs and
symptoms that existed 20y with Russell
Wagner on November 30th, 1989,does
eye 1211contact rule out bacterial men-
ingitis?

1221 MR. LURY: | object to the form.

Page 63
(11 MR. KING:Join.
(21 THE WITNESS: No, nothing rules 13
outbacterial meningitis. There is always

achance 4 forbacterial meningitisto be
present, even in a (51 baby who looks
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spectacularly well,but it doesrule s) out
the need ofa physicianto actanyfurther.
71 BY MR. RATZAN:

8) Q: Why is that?

191 A: Because it would be an extremely
rare f10) circumstance for a child with
bacterial meningitis 111 to be very in-
teractive with the environment,to be (121
comforted by the mother, to be com-
fortable, to have 131 the irritability and
the crying and the screaming 14; dis-
sipate when the fever comes down.

1153 Q: If a baby presented to you with
105 fever, 11¢] irritability,vomiting, shak-
ing but had good eye 1171 contact,would
that rule out bacterial meningitis?

ey MR. LURY:I object to the form.

1191 MR. KING: Join.

120 THE WITNESS: Again, as | said fz1
before,that singlefeature would not rule
out (221 bacterial meningitis. It would be
strong evidence

I’mmerely sayingthat Dr, Pearson had a
11y duty to discuss, for instance, the
irritabilitywith 121 the mother to get a
sense of that irritability, to 131 make a
determination that that level of irrit-
ability (141 was not consistent with bac-
terial meningitis, rather (s it was con-
sistentwith achildwhowasunhappy s
because he had a fever.

1171 So,even if the mother complained of
(18] irritability and vomiting and so on,as
longasDr. 1191 Pearsongot through those
complaintsto the point zmwhere hewas
comfortable that it wasn’t bacterial 1211
meningitis, then | would have no crit-
icism of Dr. 122y Pearson.

a defined 181 diagnosis, whether it be a
viral diagnosis,an ear 119 infection diag-
nosis,a throat infection diagnosison 2o
the other hand. So, they would be the
two reasons 1211 for the examination.

1221 BY MR. RATZAN:
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111 againstbacterial meningitis,and if one
could then 121 be comfortable that the
level of irritability that’s 37 being pro-
ffered by the parent was not that level of
(4) irritability which is consistent with
meningitis, 15) then you would be very
certain that this is not ¢ bacterial
meningitis.

171 BY MR. RATZAN:

18} Q: How do you do that on a tele-
phone?

1 A This is a skill physicians have
honed over (10) many years of practice,
and one getsa sense of what (11) aparent
meanswhen she saysthe child isfussyor
121 crying or irritable, and that takes
years | think of (131 experience to get.

1141 Q: Do you think Dr. Pearson - I'll
strikepsythat.Do youhave any criticisms
of the care (16 rendered by Dr.Pearson?

171 MR. KING: | object to the form.

118) THE WITNESS: Assuming that Dr.19]
Pearson’s rendition of his list of ques-
tionsto the 1200 motherisabout right,no,I
don’t.

1211 BY MR. RATZAN:

1221 Q: If you assume what the mother
savs she

Page 66
1 BY MR. RATZAN:

121 Q: As you understand it, Russell Wag-
ner (33 appeared at the office the next
morning with his {4y mother?

151 A: Right.

[6) Q: Doyou think itwas appropriate for
Dr.{71 Pearsonto arrangefor that appoin-

tment or recommend 8] that appoin-
tment for the next day?

91 A: Yes, | think it was.

1101 Q: Why do you think so?

iy A: | think ayoung baby at 17 months
of age n12) with a high fever probably

needs to be evaluated for 113) that fever
withina reasonablyshortperiodof time.

1141 Q: Why is that?

usi A: For all the reasons we just dis
cussed {16) right now.

(171 Q: I’'mnot clear.What needed to be
done in 18)the officethe next day inthe
face of the symptoms (191 and the fever
for Russell Wagner?

2oy A: Well, if one presumes that the
physical 1211 examination based on the
review of systems that a (22; physician
getsis goingto be negative, then ablood
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(13 Q: Now,again,you’reaware there isa
121 difference in either perception or
reporting as to ) what Russell’s signs
and symptomswere at 10:00 a.m. 4] in
Dr.Litvak’s office betweenthe momand
the 15 doctor?

6) MR. LEINICKE: I objecttothe 71 form.

8) THE WITNESS: As I sithere, | 191 don’t
independentlyrecallwhatthe motherin
her o} deposition says about Russell’s
signs and symptoms 11 while he was in
the office with Dr. Litvak. | do 1121 know
what Dr. Litvak writes about his exam,
but 11131 don’trecallindependently what
the mother sayswas (141 going on.

1151 BY MR, RATZAN:

1161 Q: Okay. Well, I want you to assume
for the 1171 purpose of this question that
the mother testified 1s) that Russell was
pale,that he was quiet,that he 1191 didn’t
want to do anything,that he wanted to
be {20) held, that he didn’t want to eat,
that he had been 1) drinking a little
Gatorade, that he hadn’t slept 1223 well
and that he had been taking Tylenol. If
you
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1w told Dr. Pearson is accurate and that
the baby had 12 all the signs and sym-
ptoms that the mother reported, 13) do
you have any criticisms of the care
rendered by ) Dr. Pearson?

151 MR. KING:1 object to the form of js)
the gquestion.

171 THE WITNESS: Again, I’m not s; dis-
counting that the mother or I’m not
saying that is; the mother’s list of com-
plaints weren’t told to Dr. 110) Pearson.
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(1) count is often done in a febrile baby
this age with 12y no focus of infection. So,
whatwould be done,3) typicallyablood
count, and depending on other (4 feat-
ures of the exam,maybe athroat culture,
maybe (s antibiotics for a trivial ear
infection, maybe a i6) chest x-ray.

71 Q: 1 guess I didn’t make my question
clear. g What is the physician or phys-
icians looking for in o1 evaluating the
baby the next dayinthe face of 1101 those
signs and symptoms?

1111 MR. LEINICKE: Objection to the (12
form, vague and ambiguous.

113) THE WITNESS: | think the 1141 phys-
ician is lookingfor further confirmation
that 1151 the child does not have a life-
threateningillness, 16t number one. The
physician is looking for further un
progression of the initial presentation to
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(13 assumethose thingsto be true,do you
agree with 1z Dr. Litvak’s diagnosis of
viremia?

31 A Do | agree that it’sa proper diag-
nosis to 41 make?

151 Q: Do you agree that his diagnosis of
viremia (5] was correct?

71 A Well, I wouldn’t need the parents’
list of ) things knowing the subsequent
course of events with 11 the retros-
pective scope to know or not know
whether 1107 Dr. Litvak’s diagnosis is
correct.Itismyopinioniiijthatthis baby
probably was bacteremic at the time 12)
of his evaluation by Dr. Litvak at 10:00 or
11:00 in 1131 the morning.

141 Whether it was prudent or reason-
able or 51 proper for Dr. Litvak to have
made a diagnosisof ;16; bacteremia when
the white count comes back 5,000is (17}
a different question,and Iwould sayyes,
it was (18] reasonable based on his
evaluation of the child, but 119 in re-
trospect he would have been wrong.

120 Q: All right, we’ll get to the white
count. 21 Thisisyour copy of the notes
from December Ist, 1221 19897

Page 70
11 A Yes.
121 Q: From Dr. Litvak?
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13 A: Right.

41 Q: You’vewritten somethingthere in
red ink?

151 A: Yes.
6} Q: Can you read what this says?

71 A: This is actually a translation of the
18) handwriting inthe bracketed area to
the left of the 91 note. It says, “acted
same,”referring to the sib, (101 “permom
for one to two days.”

(113 Q:What’sin that bracket?What does
that 112) say?

1131 A: It says, "Sib questionable viral
illness (14) one week ago,“and then - 1’m
sorry, my (15 handwriting, my red hand-
writing doesn’t explicate (1) what’s in
the bracket, it explicates what’s next to
(171 the bracket.

18] Q: Okay. The bracket says, “Sib (1]
questionable”-

1201 A: "Viralillness one week ago,” and
then 213 there’s next to that, “actedthe
same per mom times (221 one to two
days,“meaning the sibling had a viral

191 Q: Sometimes do babies also get bac-
terial 10) infections from their siblings?

111 A Yes, certainly they can.

1121 Q: And if you’re treating a baby, is it
(131 important to you to know if any
siblings have had a (14) recent illness?

ns) Al | think again it’s helpful some-
times to ps) know that. One would
certainly not expect a 1171 self-limiting
illness inan older child to have been 118
bacterial,and I think that’sthe issuethat
comes 119 up with the sibling’scase in
this regard, that is 201 if the child had it,
the older child had it and got (21) better
spontaneously, it is evidence against
Russell 1221 Wagner’s illness being any-
thing but a viral disease.

ther’scomplaintof (15 listlessnesswould
raise that as an issue,a general1161ssue
but nonetheless an issue, yes.

1171 Q: S$hould Dr. Litvak have considered
or 118] suspected bacteremia in Russell
Wagner as one of the 1191 possibilities?
120) A: Yes.

1211 Q: By the way,do you recall that Mrs.
Wagner 221 actually suggested to Dr.
Litvak that her babv might
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111 illness a week ago and acted the way
this baby is 21 acting now.

13) Q: Is that significant at all?

14) A: Yes, | think it is.

151 Q: Why is that?

61 A: Viral diseases are certainly trans-
missible (7 in a family.It’svery common
for an older child to () acquire a viral
illness and then infect or bring the 19
infection into the family, and other
family members 1o can get it. So,when
one sees this sort of 1111 epidemiologic
transmission of the illness, it lends 12
someweight,epidemiologicweight that
it’sthe same (13) disease.

14Q: I'm glad you used that word.
Epidemiology (15} isthe study of,is it not,
thetransferortheis;originofavirusora
bacterial infection?

71 A In part.

1181 Q: S0, in this case, it was important
for Dr. 19 Litvak to know about that viral
historyfrom the (20 sisterin reaching his
diagnosis of viremia?

1211 MR. LEINICKE: Objection to form.
122 THE WITNESS: Again,the word
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111 Q: Because the sibling had a viral
disease?

121 A: Because the sibling got better 3)
spontaneously,and children with Hem-
ophilus 41 meningitis or bacterial sepsis
don’tget better (51 spontaneously.

6) Q: The bacteria that causes Hem-
ophilus {77 meningitis is called Hem-
ophilus influenzae B?

8 A: Type B, yes.

(9) Q:And that bacteria can cause other
110y infections besides meningitis in chil-
dren?

(1) A: True.

112) Q: That bacteria, in fact,isone of the
1131 leading causes of an ear infection?
1141 A: Untrue.

11s1 Q: Wouldyou agree that - strike that.
The 116y Hemophilus influenzae virus -
1171 A: It’snot a virus.

us1 Q:1I’'m sorry, you’re right, Hemo-
philus (19} influenzae bacteria can cause
ear infections?

(201 A: Are you talking about type B 1211
specifically?

1221Q: In general, the bacteria Hem-
ophilus

Page 75
111 have bacterial meningitis?
121 A I’'m sorry, | missed your question.
31 MR. LEINICKE: Objection to form.
14) THE WITNESS: Did | remember -
{51 BY MR. RATZAN:
(6] Q: Doyou recallthat Mrs.Wagner, the
mom, (71 while she was in Mr. Litvak’s
(sic) office actually 81 suggested the

possibility of bacterial meningitis to 19
the doctor?

110y MR. LEINICKE:I object to the
form.

1120 THE WITNESS: As | stated, I don’ti13)
recall that’s in her deposition, but |
certainly (14) take your word for it if you
say it is.

1151 BY MR. RATZAN:

116) Q: Do you recall it being in Dr.
Litvak’s (17 deposition?

(181 A: No.

1n9) Q: Did Dr. Litvak do anythingto rule
out (20) bacterial meningitis?

211 A: Yes, he did.

121 Q: And before I gettothat,ifyou take

mv
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(11 important isn’t what | would use. |
think that -

(21 BY MR. RATZAN:

31 Q: I’m sorry, what word would you
use?

4) A: | think it is another piece of in-
formation s; that helps Dr. Litvak in
coming up with the 1) diagnosis of a
possible or probable viral disease.(7 In
and of itself it’s not crucial to that
diagnosis, is) but it helps.

Page 74
{1 influenzae, not type B.
121 A: Not type B, yes, it can cause it.

31 Q: Can the Hemophilus influenzae B
cause ear (4 infection?

1s) A Yes,it’sarare cause of middle earts;
disease.

71 Q: The - strike that. Should Dr. Litvak
181 have considered or suspected bac-
terial meningitis in 191 Russell Wagner as
one of the possibilities?

o] A: I think the duty that Dr. Litvak
would 1113 have for Russellwould be the
same duty that I laid 11z; to Dr. Pearson,
that isto say history of a high 113 feverin
ababy with the other complaintsthatare
114) listed here, the vomiting, the mo-
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111 word that Mrs. Wagner did suggestto
Dr.Litvak orz; atleast raisethe suspicion
of bacterial 3 meningitis,would that be
significantto you?

141 MR. LEINICKE: Objection to form.

15 THE WITNESS: It would be 61 sig-
nificant in one regard, and that is the
parent 71 obviously has a concern that
needs to be discussed (81 with the
physician. It may not be a legitimate s)
medical concern, but it’s certainly a
concern that a 107 physician would
spend a little time trying to 11 diffuse.
121 BY MR. RATZAN:

(131 Q: On December 1st when Dr. Litvak
was [14] getting a blood count done and
doinga neurological 115} exam,testing for
what’scalled nuchal rigidity, I 16) guessa
stiff neck, some doubt existed at that
point (17) before he was done -

s} MR. LEINICKE: Objection.
19) BY MR. RATZAN:

201 Q: - as to whether Russell had bac-
terial [21) meningitis?
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1221 MR. LEINICKE: Objection.

Page 77
{11 MR. LURY: Object to the form.

{21 MR. LEINICKE:I object to the 31 form
asvague andambiguous.The concept of
some (4] doubt existed has absolutely no
meaningin this case (st and issovague as
to possiblybe answered yesor s no.Are
you talkingabout a doubt inthe doctor’s
171 mind,a doubt inthe mother’smind or
a doubt s retrospectively?lobject tothe
form.

191 BY MR. RATZAN:

1101 Q: Doctor,you cananswerthe quest-
ion.

i1y A: You know, doubt is again a dif
ficultword 112) to deal with. Physicians
have what’s known as 113; clinical cer-
tainty that there is or isn’tsomething (14]
present but that doesn’t remove all
doubt. Even 5] after a full evaluation,
even after a lumbar 1161 puncture, it
doesn’tremove all doubt thatthere’si7
no meningitis.

118) So, I would have to answer your
question 1191 with that as my concept of
doubt, as saying o1 certainly, there’s
always doubt every time a patient 21
leavesa doctor’soffice, certainly before
the zz;examinationisdonethereissome
doubt that the

41 A: Well,there are here in his record a
few (51 things that are called obser-
vational variables that 1 enable a phys-
ician to separate children who are ill (7]
and who need evaluation in a hospital
versus those i8] children who are ill but
have a viral syndrome or a (9 trivial
bacterial process.

110} The firstwould be the determination
that p1; this child was alert. That is an
evidence that the 1z child’sneurologic
functioning is high level and not 3
compromised, and it’s a sign of intact
nervous 14] system functioning.

151 Q: Okay. What was the next thing?

116) A: Secondthing is his statement that
the 171 childisactive The level of activity
is a helpful s determinant as to how
sickthe child is. A child ;19 who isactive,
moving around is a child who has a 20
less chance of having a serious bacterial
infection (217 certainlythanachildwhois
lethargic, laying (22; there, not moving
and so on.

cluding the fact uu that the neck is
supple, including the fact that the 12
neurologic exam was normal.

(131 Q: What does that mean, the neck is
supple? 1141 What is he looking for?

1151 A: He’slooking for the nuchal signs
of 1161 bacterial meningitis.

1171 Q: What does that mean?

1181 A: That means when one flexes the
neck in a 91 child with bacterial men-
ingitis, one can sometimes 201 find re-
sistance to that passive flexion of the (21
neck. It hurts when you stretch the
nerves of a 1221 child who has bacterial
meningitis and he’ll refuse
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(11 diagnosisis correct. All we canoffer is
a2 reasonable medical clinical certainty
that we have 13; discharged our duty and
ruled out what is apparent 4 at the
present time.

151 Q: Well,let me put it this way, before
Dr.16) Litvak commenced all of the tests
that he commenced, 171 some doubt
existed which probably motivated him
to 181 do those tests?

191 MR. LEINICKE: Objection to form.

(10l THE WITNESS: Yes,Iwould agree (11}
with you that using the word doubt in
the sense that 1121 a laboratory dete-
rmination can shed some lighton f131the
clinical exam and diminish that doubt,
yes.

(141 BY MR. RATZAN:

1151 Q: Now, you said that Dr. Litvak did
some 6} things to rule out bacterial
meningitis?

1171 A: Yes.

1181 Q: Would you describe for me the
specifics of (191 what he did to rule out
bacterial meningitis on 20 December
Ist, 19809.

1211 A: All right, he did a seriesofphysical
[22) examinations.

Page 80

113 Q: Babies can be alert and active yet
still =1 have bacterial meningitis?

31 A: Again,asIsaid before,even alert, (4]
active children with a negative lumbar
puncture can 5) have bacterial men-
ingitis.

161 Q: And ababythat’salertand active(
obviously can be bacteremic?

8 A: True.

1 Q: What else did he do after alertand
(10] active?

11 A: He determined the level of irrit-
abilityingzthe childand notesthe child
to be mildly sy irritable, which is
evidence for a non-serious (14] ongoing
process. Next he determines that the
child 1151 is responding appropriately.
These are listed 116; observational vari-
ables. You can find them in 17 some-
thing called the Yale observation score,
which n1igare ways oflookingatchildren
to determine who is 1191 sick or who is
not sick.

1200 Q: What was the next thing he did?
1211 A: The next thing he did was to

perform a 221 physical examination,
searching for a particular
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(1} to let you flex his neck.

121 Q: Doesthe absence of any symptoms
in his 3 neck, the absence of nuchal
rigidity rule out (41 bacterial meningitis?
51 A: No, it does not.

16 Q: Would you have expected that a
baby 71Russell Wagner’s agewould have
presented with s; nuchal rigidity, Doc-
tor?

191 MR. LURY:I object to the form.

1100 THE WITNESS: The majority of
children after 15 months of age with
bacterial 1127 meningitis have nuchal
rigidity, but still a large 1131 fmction, a
third, 40 percent do not. So, the 14
answer to the question is more likely
than not, but 151 it’s still, to go back to
your prior question,does (1) not rule out
bacterial meningitis.

1171 BY MR. RATZAN:

ns; Q: 40 percent is a large enough
number to psi continue with the ex-
amination?

1201 A: That’sright.

(211 MR. LURY:Is that a question?

1221 MR. LEINICKE: | obiect to the

Page 79
11 Q: Bythe way,I'dliketo take themone
by (21 one,okay,so identifythe first series
of physical 3) examinations.
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(11 site of infection.None was found.
121 Q: What did he do?

31 A: He did ageneral examinationlook-
ing in (4] the - he basically has written
here that the s; physical exam all was
negative,and I’msure that ts) means he
looked in the child’sthroat and his ears,
(71 listened to the chest and listened to
the heart, he g checkedthe skinandthe
joints, he feltthe 51 abdomen, and then
he writes more specific features o]
about the child’s neurologic exam in-

Page 83
1 form.
121 MR. RATZAN:He understood me.
31 THE WITNESS: The physical 141 ex-

amination is what | understood you
meant to say.

i5) BY MR. RATZAN:

6} Q: Right. When you teach your re-
sidents, 11 interns and fellows, in fact,
you would teach them ; the test for
nuchal rigidity in a baby of Russell 11
Wagner’sage doesnot rule out bacterial
meningitis?

101 A: Yes, that’swhat | would teach.

113 Q: Did he do anything else besides
the things 21 you’ve mentioned so far
that would rule out 1131 bacterial men-
ingitis?

1141 A: No, I think this is the standard
approach 115 to make adetermination as
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to whether or not a baby 6 needs a
lumbar puncture.

(171 Q:Well, what of those things ruled
out (18) bacterial meningitis?

(191 A: The fact that the child was alert
and 203 active and responding approp
riately,had negative 1211nuchal signsand
anormal neurologic examisabout (22) as
close as you can do in determining
whether or not

December 1st, 19897
1221 MR. LURY: It was 5.400.that’s
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{1 a child has bacterial meningitis, and
clinically 21 speaking, it’s reasonable
evidence againstthere 131 being bacterial
meningitis.
41 Q: If Russell Wagner had bacterial
meningitis(s; at 10:00 a.m.on December
1st, is It possible that 1) he could have
been alert and active?

71 MR. LURY: Just alert and active?
8] THE WITNESS: Yes.
191 BY MR. RATZAN:

110) Q: Is it possible he could have been
alert nnand active and had the physical
and neurological 1121exam that Dr. Litvak
noted in his office chart?

133 A: Yes.

(141 MR. LEINICKE:I object to the (s
form.

1161 BY MR. RATZAN:

(177 Q: On December Ist, 1989 after Dr.
Litvak had 118) concluded his physical
and neurological exam and (17 written
down that the baby was alert and active,
the 101 possibility existed that Russell
Wagner was still 1211 bacteremic?

1221 A: True.

Page 86
(11 what it was.

121 THE WITNESS: The white blood cell
131 count was 5,400, and it had a normal
differential, 41 and unfortunately Russell
did not have an elevated (s; white count
to give the physicians the laboratory (e
tip off that this child could be bac-
teremic.

71 BY MR. RATZAN:

18] Q: Doesawhite blood count of 5,400
rule out 91 bacterial meningitis?

101 A: No.

(111 Q:You talked about the differential.
There 1121 were 65 percent neutrophils
and 35 percent (13) leukocytes - I'm
sorry, lymphocytes or monocytes?

114) A: Right.

s Q: Do you know the mean per-
centages of (16) neutrophils versus lym-
phocytes in a child Russell’si17) age?
18] A Yes, | do.

119) Q: What are they?

1201 A: In a baby who isabout 18 months
of age, 21) it’susually about 50/50.

1221 Q: The other thing about the dif-
ferential is

Wagnerwas reported as 5,400 and 171 yet
he was at least bacteremic.

81 A: Well,you’veput your fingeron the
191 limitation of the laboratory.Right now
it’s 101 estimated that about 85 or 90
percent of children 11y who are bac-
teremic will have an elevated white 112
count, more than 15,000, and that is
assessedtobe 1131 aboutas sensitiveatest
as we can have for (141 bacteremia.
11siAsyouasked mealittlewhile ago,and
116] the truth of the matter is there is
nothing onthe 1171 physical examination
that will rule out bacteremia is) in a
febrile baby. Physicians then turn, if
there’s 191 no focus of infection in the
right age with the 120) right fever which
there washere,to the white count 213 as
afurther guide to the possible presence
of (22 bacteremia, and when they turn,
thev know that
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(11 Q: Dr.Litvak hadnotyetruledoutthat
12) Russell Wagner was bacteremic?

13 A: Well,again,lI’mnot sure what time
the 41 CBC was done, so you may be
right, but I don’t is; recall reading his
deposition whether that was done (¢; in
the middle of his exam or the end.

(71 Q:Well, putting aside the CBC for a
second, (8] okay,just put thataside,onthe
basis of that 191 information alone, the
diagnosis of bacteremia was (io; not
ruled out?

(11) A’ | see your question. True, | don’t
think uxnthe physicalexamis necessarily
ever capable of 113; ruling out the pos-
sibility of bacteremia, which is 114) why
we proceed to laboratory tests.

usi Q:In fact, with the retrospective
scope, (16) Russell Wagner was indeed
bacteremic at 10:00 a.m. 177 on Decem-
ber 1st, 19897

1181 A: | believe he probably was, yes.

1191 Q: Even the white blood count,
whatever it 200 was, in the face of it,
Russell Wanner was (213 bacteremic on
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(mthatinwhat I sawthere doesn’tappear
to be any = study of band cells.

3] A: Well, there may or may not be
bands. («) There are 65 segs. That would
typically mean mature is; cells.

163 Q: But there’s no breakdown that |
could see, (7 if you sawone,let me know,
identifyingthe number 1g) of band cells?
191 A: Again, | don’tknow whether this
blood 110 count can assess for bands. |
just see segs here.

(113 Q: Well, they’re called neutrophils?
1121A: Right.

113) Q:A band cell,in fact, is a variety of
(14) neutrophil that’snot yet segmented?
(151 A: Actually that’s not true. It is seg-
mented (16) but it is not polymor-
phonuclear. It’susing two (17; lobes.

118) Q: Okay, | appreciate that. The band
cell 1191 then is segmented and it’sa type
of neutrophil?

1201 A: It’simmature or early form of 121
neutrophils, yes.

1221 Q: What is a shift to the left. Doctor?

Page 89

111 they’re dealingwith an 85to 90 or 92
percent2) certaintythat the white count
will be elevated if [3) the baby is bac-
teremic.

(41 Putting that together with the phys-
ical 51 exam is what physicians have to
rely on to make a () decision to do a
blood culture or not do a blood 7
culture for bacteremia. So,the answer to
your g} question is it’sintrinsically a test
that has a 90 s percent sensitivity,and
that’sas good as it gets.

(101 Q: That, in all fairness and with
respect to (113 your answer, | don’t feel
was theanswerto my [12) question. What
| asked -

1131 A: Give me your question again.

114] Q: Okay, what | asked was, and Il
rephrase (15 it, could you describe for
me the process of what is {16; goingonin
the baby sothat he’sbacteremic and yet
a7 at that moment in time his white
count reads 5,400, (181 an otherwise
normal amount of overall white blood
19 cells?

(200 MR. LURY: Well, before you 21 an-
swer, in all fairness, | think it was
responsive 22) to his question, but go
ahead and answer this
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i) A: A shiftto the leftiswhenthere are
an (2] excessivenumber of neutrophils in
the peripheral 131 smear.

4) Q:When using a white blood count -
strike (s) that. Explain to me how it could
be that a white 1 count in Russell

Page 90
11 different question.

2 MR. KING:I object to the form of [3)
:he question.

4 THE WITNESS: | think if you’re s
isking the molecular reason, the bone
narrowis} molecularreason fora normal
white count in the (7 face of an ongoing
»acterial bloodstream infection, (g) the
mswer isthatthere are toxinsthat are i
sroduced by bacteria that can actually
uppress the (10 bone marrow response,
ind it can be evidence for the i
reginning of an overwhelming process.
~anwe take a 121 two-minute break? | got
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paged a minute ago.

113) MR. LURY: Yes.

(14] MR. RATZAN: Sure.

115} THE VIDEOGRAPHER: Okay, the

time ne) is 4:28, and we are now off the
record.

1171 (Thereupon, a discussion was held
off the record.)

118} THE VIDEOGRAPHER: Okay, we’re
now 119) back on the record. The time is
5:15.

1200 BY MR. RATZAN:

1213 Q: Okay, Doctor, I think we were
talking 122 about the white blood count
before our break, and |

use - 1171 what we used to use in our
pediatric clinicdid not gs; give anything
but segsand bands -segsand lymphs 11s]
rather,which couldtelluswhetherthere
isa shiftizototheleft,butitcouldn’tgive
us bands; but if (21] we use the main lab,
we can get bands.

(221 Q: What does - how can you tell if
there is

reaching a 122 level of suspicion, if you
would, that would maybe
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111 asked you how it could be that Russell
Wagner could 121 have a white count of
5,400 and yet be bacteremic, 2; and |
think you had described or you were
going to 14) describe the mechanism by
which that could occur. ;51 Would you do
that for me, describe the mechanism s
that existsallowinghimto have anormal
white 7 count -

(8] A: Right.
191 Q: —and yet be bacteremic.

(10] A: | think 1 gave a short view of that
before 1111 the break, and the answer is
that there are 1121 chemicals or toxins
that are produced by various (13} bac-
teria, Hemophilus being one, that can
actually {14] repress or suppress bone
marrow, release of cells. 1151 It can
actually kill white blood cells. They’re
11¢1 called leukocidin,and some bacteria
have the {17 ability to produce them.
118) Q: Also we talked about a shiftto the
left. 1) In looking at a normal white
blood count,what does 120 seeing a shift
to the leftindicate asfarasa 21 bacterial
infection?

1221 A: It’sconsistent with a bacterial
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11] a shiftto the leftifyou are not able to
identify 1z1the percentage of band cells?

131 A: Well, again, a shift to the left can
mean (41 and often does mean a pre-
dominance of 151 polymorphonuclear
leukocytes, a predominance of (s) seg-
mented neutrophils. So, to have more
segmented (71 neutrophils than should
be present by age would be a (s shiftto
the left. To have some of them to be
bands () would also be a shiftto the left.

110 Q: If the neutrophil count is elevated
and (113 you don’tknow how many band
cells there are, the [12) elevated neu-
trophil count can indicate a shift to 113
the left?

(4] A: Yes.

(151 Q: Now, we talked about what Dr.
Pearson did 116) to rule out meningitis.
We also talked about what [17) Dr. Litvak
did to rule out meningitis. Did Dr. j18)
Pearson indeed rule out meningitis?

1191 A: Again, I don’t know how you’re
using the (20 term “rule out.” He had a
clinical diagnosis or 1211 judgment made
that the likelihood of meningitiswas (22)
not high enough to warrant a further
evaluation at
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(11 warrant you or not to go to a next
diagnostic level 127 and ruling out a
disease?

3] MR: LEINICKE: Objection to form, (4
vague and ambiguous.

ts1 MR. KING: Objection.

61 THE WITNESS: | don’t think | 71 un-
derstand the distinction you’retryingto
make.

81 BY MR. RATZAN:

1 Q: Fair enough. You did the right
thing. Is 1101 there a difference between
ruling out a disease and (11} hot having
the necessarylevelof suspicionto doiz)
additionaltests to rule out a disease?

{13 MR. LEINICKE: Objection to form,
(4] vague and ambiguous.

115) THE WITNESS: If | understand your
(16] question, I think we’re really sort of
wrapped up in [17) a Semantic argument
or discussion about what the 1181 word
rule out would mean or require a phys-
icianto 119) do.Imyself use the word rule
out very frequently 1201 even at the very
first writing up of a patient and, 1213 for
instance, if | were to see a child where |
(221think,Idon’tknow,strep throat might
be present
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(11 infection. It’sconsistent with an acute
viral 2 process,too,in the earlieststages.

31 Q:And can you explain the me-
chanism in (4 common terms so that the
jury can understand what is (5) hap-
pening when there is a shift to the left?

6) A When there isashiftto the left, the
{71 bone marrow has released into the
circulation and ts; the non-circulating
pool of white blood cells has 91 been
recruited intothe circulationinan effort
to 110) fight an infection, in effortto send
white blood 113 cells,which are sort of
the soldiersofthe immune12) response,
to an area of infection.

113) Q: Here at this institution when you
order a 114 differential, do you usually

have the ability to 115) determine whe-
ther there is a shift to the left?

6] A: Yes. if we use the main lab. If we
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1 that time.

121 Q: Fairenough.We needto defiiethe
term 3 “rule out.” When you use the
word “rule out,” 4 whether it’s in
medical literature or here at the s
hospital,what generally does that term
really mean?

16 MR. LURY:I object to the form.

71 THE WITNESS: In general, the term ]
means that the process to be ruled out is
a 191 considerationthatisraised basedon
the (101 presentation ofthe patient. That’s
ibout all it 1117 means. It doesn’t nece-
ssarily mean one needs to do 21 a
laboratory studyto further eliminate the
thought (131 of that.

14] It just means that the original 115}
presentation calls that diagnosisto mind,
ind one [16) IS goingto proceed accord-
ng to clinical practice 1171 along a path
hat willallowyou to say thisprocess (18]
ieeds further evaluation or we can say
10,we don’tgs) need further evaluation
>f this process.

20) BY MR. RATZAN:
21 Q: Is there a difference between
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111 based onmy initial history ormy initial
physical mexam,it wouldn’trequire me,
forinstance,to doas} rapid streptestora
throat culture. There would 141 be other
featuresthat would play into that, but it
tstwould require me to continue to keep
that in alist (6; of things that possibly will
be raised againpending (7 the evolution
of the patient’s clinical i8) presentation.
191 BY MR. RATZAN:
r0] Q: Well, so that we don’t get too
wrapped up (113 in semantics, what isthe
best single test to rule (:2; in bacterial
meningitis?
131 MR. KING:1 object to the form of (14
the question.
15) THE WITNESS: The best laboratory
r16) test to rule in bacterial meningitis
would be a 1173 lumbar puncture.
18) BY MR. RATZAN:
19) Q: If Dr. Litvak did consider or sus-
pect 200 bacterial meningitis before
Russell Wagner left his 21y office on
December Ist, 1989,what tests should
he 221 have performed to rule out
sacterial meningitis?

Page 97
11 MR. LEINICKE: Objection to the 2
orm of the question. It’s a multiple
question.j3) You’vegot to assumethere’s
1 difference between {41 consider and
suspect. Certainly a physician can ()
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consider something without suspecting
that itistel indeed present,but l objectto
the form of the 171 question as being
multiple and vague.

8] THE WITNESS: | think the answer o;
to your question is that the physical
examination (107 and history is what
determines in a physician’s mind 111
whetherthe level of suspicionabout any
diagnosis 1121 including meningitis raises
to a or rises to a level 113 that requires
another level of diagnostic testing, 114
and so what tests did he do or what did
he do, it 1151 was his history and his
physical exam, his (16] observation of the
child.

1171 BY MR. RATZAN:

18] Q: | didn’task what he did do. What
I’m1s; trying to find out is if Dr. Litvak
suspected 1m bacterial meningitis on
December Ist, 1989, what r213 single
laboratory test should he have done to
rule 1 out bacterial meningitis?

withouta positive blood culture.So, 1111
don’t think he could have made a
definitive or a 1121 firmproven diagnosis
of bacteremiaatthe time of (13 that visit

1141 Q: Fair enough. He did diagnose him
with {15} viremia. Had he written bac
teremia as his 1161 presumptive diagnosis
on December Ist, 1989,what (171 would
he have been required to do for Russell
1181 Wagner?

1191 MR. LEINICKE: Objection to form.
1200t THE WITNESS: The typical standard
1217 in 1989 would be to obtain a blood
culture and to (221 start the child on an
antibiotic regimen. It could

went away by itself, meaningthe sister’s
problem?

(191 A: Right.

1201 Q: What did you mean by that?

1211 A: Meaning that from what | can
gather from 22) the parents’ deposition,
the mother and father’s
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111 MR. LURY: | object to the form.
1 MR. LEINICKE: Objection to form.

15 THE WITNESS: Again, | will use (4
your word suspected meningitis being
that his 15 examinationrose to a level or
his concernafterhis (syexaminationrose
toalevelthathereallyfeltthe (7; need to
be much more certain about the pos-
sibility 8y of meningitis, if that were the
case then he needed (91 to have done a
lumbar puncture.

{10) BY MR. RATZAN:

1111 Q: And if the lumbarpuncture were -
tell us 1121 what a lumbar puncture is.

131 A: Lumbar puncture is an ex-
amination of the (14 or is atest whereby
one obtains spinal fluid from (15} the sac
around the spinal cord of a child and
sends ¢ it to the laboratory to test it for
the presence of u7 pus cells, the pre-
sence of sugar, protein and the ps
bacteria.

(191 Q: If the results of the lumbar punc-
ture were 1 indicative of bacterial
meningitis, what would have 11 hap-
pened next?

122 MR. LEINICKE: Objection to form.
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(11 be done as an outpatient. It could be
doneasan (21 inpatient.If the child didn’t
appear very sick, 3y most physicians
would have used oral Amoxicillin.

(41 BY MR. RATZAN:

{51 Q: How would you characterize -
strike 161 that. Would you characterize
the care that Russell ;7 received at 10:00
a.m. in that office visit by Dr. s Litvak,
would you characterize that care as 19
excellent?

ua A: | don’t know how you mean by
excellent. I (111 think the care that he
received was within the 12 standard of
care based onhow I read the record. He
(131hada competent examination,which
included the (141 important things for a
physician to note. He had a 11s; blood
count done, which was required | bel-
ieve based 1161 on hisabsence of physical
findingto find where his (171 illnesswas.
118] He had a history, one that included a
n9salientepidemiologicvariable mainly
with his 1201 sister,and he had very good
follow-up instructions (211 to have a
phone call back. So, | don’t know, | (22
don’tgradeoutpatient visits A,BorC,but
he had
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11 depositions, there was no need forthe
siblingto 121 receive antibiotictherapy to
be treated to get 131 better from that
illness.
141 Q: It’s your understanding she didn’t
receive 5} antibiotictherapy and she got
better by herself?
161 A. Yes.
71 Q: At the 3:20 p.m. phone call to Dr.
Litvak
M A: Right.
o1 Q: = again, would you agree that
there isaiiy difference in perception or
accountsofwhatiz happened between
the mom’saccount and Dr. Litvak’s [13]
account?
1141 MR. LEINICKE: Objection to form.
(15 THE WITNESS: Let me just read my
(16] notes as to what the mom’saccount
was and Dr. 117 Litvak’saccount, and I’ll
answer your question.
18] BY MR. RATZAN:
1191 Q: And you don’thave to describe all
1201 A No, lwon’t.No, | won’t.
1211 Q:Just answer it yes or no.
221 A: Yes, | would say there is a dis-
crepancy
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(11 THE WITNESS: The child would have
121 been admitted to the hospital,and he
would have 13] been treated with anti-
biotic therapy.

14) BY MR. RATZAN:

(51 Q: If Dr. Litvak had diagnosed Russell
Wagner () with bacteremia on Decem-
ber Ist, 1989,what would he (7} have
been required to doto treat that disease?
] A: If he had diagnosed him with
bacteremia, s there would be no way to
diagnose somebody with (101 bacteremia
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(1} a very standard visit that was within
the standard.

121 Q: Okay.As youwould use the word 3]
“excellent,”would you characterize Dr.
Litvak’s4) care as excellent?

st MR. LURY: | object to the form.
61 MR. LEINICKE: Objection to form.

71 THE WITNESS: | don’tknow how |, (s
without having been in the room watch-
ing the 1o interaction, how | could even
proceed to gobeyond i10) what Ifeel my
role is here, namely to say this was 111
Standard, appropriate, within the stan-
{ardornot.j1218o,1 couldn’tansweryour
juestion more precisely 131 than that.

14 BY MR, RATZAN:

15) Q: And on the issue of the viremia
ind the pg; sister’s - the epidemiologic
nquiry that he made 1173 regarding the
ister’s virus. you mentioned that It ns
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(11 between the mother’s deposition
testimony about how 2) the baby looked
at that period and Dr. Litvak’s 31 re-
collection of what the phone call con-
tained.

141 Q: If you assume that the mother’s
account,tsi that Russell was not drinking,
that he hadn’t gone ) to the bathroom,
that he hadn’tchanged much, that (71 he
was still lethargic, listless or quiet, (s
starry-eyed, gazing about and had
:thrown up his (97 Tylenol and that the
mother asked Dr. Litvak about ;10 anti-
>iotics at that point in time, should Dr.
Litvak (111 at that point in time have
suspected bacterial [12; meningitis?

131 A: Yes.

14] MR. LEINICKE: Objection to the s
‘orm of the question.

16 THE WITNESS: If those features 17
ire present in a baby and, in fact, this
joes (18] exactly to what we discussed a
:ouple of hours ago 119 about Dr. Pear-
ion’s interaction with the mother, if 120
he mothernow iscomingforthwiththe
inswers to 1211 those sorts of auestions
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that say the child has no 11 eye-to-eye
contact, is starry-eyed, is extremely
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(11 lethargic, isn't drinking, isn't moving
about at 12) all,absolutelyany physician |
think needs to 13 consider not only
meningitis but a large group of 14 very
seriousor potentially serious and 1) life-
threatening processes.

61 BY MR. RATZAN:

71 Q: If they're life-threatening pro-
cesses, 8] these various diseasesthat the
doctorneedsto is1 consider,l assumeit's
an emergent situation?

103 A: Given the description of a child
like Mrs. (111 Litvak's = I'm sorry, Mrs.
Wagner's description of (12) the 3:00
o'clock view that she thinks she re-
members 13} talking to Dr. Litvak about,
yes, it would be 14 something that
would have to be acted on in the s]
shortterm.

116] Q: And what should be done?

1171 A: The child needsto be re-evaluated
either p1s; in the office or in the emerg-
encyroom.Ineedto 1o take abreak,I'm
Very sorry.

(200 THE VIDEOGRAPHER: Okay, we're
now (21 off the record. The time is 5:29.
1221 (Thereupon, a discussion was held
off the record.)

included infectious disorders and )
metabolic disorders and traumatic dis-
orders, many, (41 many things.

151 Q:Would the differential diagnosis
include 16 bacterial meningitis?

71 A Yes, it would.

Pl Q:Would it include bacteremia?

i1 A: Yes.

1101 Q: Whendoesbacteremiarequireii1;
hospitalization?

1121 A: When it is associated with a p3)
septic-appearingchild.

14 Q: And what is a septic-appearing
child?

1151 A: It's a child who looks very sick,
who 116] looks toxic, has poor eye-to-eye
contact, is nn7 listless, nonresponsive,
non-interactive,a baby who s} looked

different than Dr.Litvak's description of
1191 this child at 10:00 o'clock.

1201 Q: Let'stalkaboutthatforasecond.If
[211 you replace the words "alert" and
"active" with the (227 words "lethargic"
and "listless."what did the

servation of Dr. Litvak's, would he 11
need to get a lumbar puncture done?

21 MR. LEINICKE: Objection to form.

1131 THE WITNESS: If assuming the rest
1143 of the physical exam did not disclose
the reason for 1151 the lethargy and the
listlessness,and again with p16;the caveat
that we're talking about significant 17
degrees of lethargy and listlessness as
annotatedby nsia,youknow,a physician
who knows what those words 119 mean,
thenyes,Ithink thatwould ordinarily be
120y part of the evaluation,lumbar punc-
ture.

1211 BY MR. RATZAN:

(221 Q: That's what the standard of care
would

Page 105

111 THE VIDEOGRAPHER: Thisis now 2
tape two, and the deposition is beg-
inning at 5:36.

13 BY MR. RATZAN:

141 Q: Now again, Doctor, taking or as-
suming the (s; mother's account to be
true and given that s requirement of Dr.
Litvak,had he not responded the {71 way
youjustdescribed,would thathave been
a 8 deviation from the standard of care?

191 MR. LEINICKE: Objection to form.

(10 THE WITNESS: Had he not {113 re-
sponded, you mean Dr. Litvak had not
sent this pz1 child to the emergency
room?

13) BY MR. RATZAN:

1141 Q: Yes, sir.

115] A: Yes, if that was theinformation 16
communicated to him and he didn't
eithersend the (171 child to the ER or have
the child come back to the (18] office for

another evaluation, it would not be 119}
within the standard.

1200 Q: And what would his differential
diagnosis (217 have been at that point in
time?

122 A: I'think his differentialdiagnosisat
that

Page 107
(11 standard of care require of Dr. Litvak?
121 MR. LURY:I object to the form.
131 MR. LEINICKE: Same objection.

41 THE WITNESS: If Dr. Litvak's (s1 des-
cription of the child had been lethargic
and g listless?

71 BY MR. RATZAN:
81 Q:Yes,Doctor.

191 A: What about the next statement,
responding o) appropriately, would that
be the same or would that 1113 change?

121 Q: Everything is the same. Al I'm
changingis} is "lethargic”and "listless"in
place of "alert" {141 and "active."

1151 MR. LURY:1 object to the form.

116 THE WITNESS: That would in 171
general put a lot of burden on Dr. Litvak
to do a 1181 more thorough and in-depth
evaluationofwhythe j19) child would be
lethargic and listless,and | say (20] that
with the idea in mind that some children
are (21 initially lethargicand listlesswith
viral 1227 diseases, with fevers, with a
whole bunch of things,

Page 109
[1] require; is it not?
121 MR. LEINICKE: Objection to form.
31 THE WITNESS: Yes.
141 BY MR. RATZAN:

;51 Q:Did you notice that Dr. Litvak
charted his ) phone call with the mom
at3:20 p.m.?

71 A: That's what | have written on my -
yes.

81 Q: It'sright there in the bottom right-
hand 1) corner of the page?

1101 A: Yes.

i1 Q: Was that appropriate for him to
chartthe (121phone callthat he had with
the mother at 3:20 (13) p.m.?

1141 A: Yes, it was reasonable to do that.

1151 Q: He knew he was going to be off
call later 161 on that day?

n71 Al 1 don't know the answer to that
question. ;18) | imagine he did.

191 Q: Well, we know Dr. Betancourt
came on call 120 to handle any calls from
Russell Wagner's mother?

i Al Yes.

2 MR. LURY:Is that a auestion?

Page 106

1 point in time would have been ex-
tremely long and 123 very broad and
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(11 but over a period of an hour in an
office can wake (21 up and be very
interactive and no longer be 13 lethargic
and listless.So,assuming the degree of (4]
thosetwo conditionswas significantand
persistent, is) there would be a respon-
sibilityon Dr. Litvak's part (¢} to go ahead
and evaluate that.

71 BY MR. RATZAN:

8 Q: Inadditionto the thingsthat he did
in 7 fact do, would, In the face of
lethargic and nor listless as an ob-

Page 110
11 BY MR. RATZAN:
12) Q: Are you aware of that?
31 A Yes, | am.

41 Q: And Dr. Betancourt received a
phone call ;51 sometime between 5:00
and 6:00 p.m.; are you aware ] of that?

71 MR, LURY: | object to the form.

81 THE WITNESS: My understanding is
191 about 6:00 p.m., yes.

0] BY MR. RATZAN:

11 Q: And again, there is another dif-
ference - 21 and I'm using the word
perception or account, and if 13 you
don't like those words, let me know. |
mean, 114} there is a difference in some-
one's perception as to 151 what hap
pened,andthat someoneisthe momand
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Dr. 1161 Betancourt in this case at 6:00
p.m.?

1171 MR. LURY:Is that another 1181 quest-
ion or is that a statement?

191 BY MR. RATZAN:

1200 Q: Do you agree with that?

1 A: Can you repeat it again?

1221 Q: Sure. The phone call at 6:00 p.m.,
again

that the presentation of abdominal pain
and 211 abdominal cramping is some-
thing that typically calls (z2; to mind
bacterial meningitis, and that wouldn’t
be

Page 111

111 we have a difference in perception or
at least a 121 different account of what
was going on with Russell 31 and what
was reported between Dr. Betancourt
and the 14 mother?

151 A: Well, actually, I’m not sure -
161 MR. LURY:I object to the form.

m THE WITNESS: I don’t think the s
record really issupportive ofthat statem-
ent. | 93 think the mother’s deposition
doesn’treally add (10) very much moreto
Dr.Betancourt’s ownrecollection 11 of
that interaction.

21 BY MR. RATZAN:

1131 Q: Areyou awareof the difference in
(14] perception as to Dr. Betancourt’s
statement that he 151 had been fully
apprised of Russell’scondition by (16) Dr.
Litvak or something to that effect and
the 117y mother’sstatement that Dr., Litvak
was not aware or (18] hadn’t been fully
informed about Russell?

191 A: Yes, | recall -

120 MR. LEINICKE: Excuseme,Ithink 21
that might have been a misstatement by
you,sir.l 221 think you said Dr. Litvak had
not been aware. |

Page 113
111 = it wouldn’t follow that one would
jump to that 21 diagnosis based on
knowing the prior history and 31 know-
ing this new complaint.

143 BY MR. RATZAN:

151 Q: Knowing the prior history - what
about e pulling the right leg up, what
significance does [7; that have to you?
81 A Again, it well often is a sign of )
abdominal discomfort.

o) Q: What else can it be a sign of?
111 MR. LURY: Object to the form.

1121 THE WITNESS: Itwould be avery 13
unusual presentation for a seizure, but |
imagine it (141 could possibly be a focal
seizure.

1151 BY MR. RATZAN:

116) Q: Giventhe history of this baby that
we’ve 7 talked about at length and the
possibility that {18} pulling the right leg
up could indicateafocal 19} seizure, with
that in mind, should Dr. Betancourt (20
have suspected bacterial meningitis?
1211 MR. LURY:I object to the form.

1221 THE WITNESS: Again, to answer

meningitis?
131 MR, LURY: | object to the form.

41 THE WITNESS: Again, | think what (s)
you’re really trying to get to isto leave
open this sy question of shiveringbeing
convulsions,and | think 71 a physician
who would make a note about a patient
18] from an evening conversation,should
thatbe done swouldn’tleavethat open-
ended.

1101 He would say the child was having
chills, 117 not there was motor activity
and the mother thought 1123 it might be
convulsions and we still have an 13
open-ended question,but ratherthatthis
child was 114) having chillsand then was
seen because of fever;(1s; and again, that
being the case,the activity of the (16 leg
raising and the abdominal discomfort
would not 17 raise the issue of thatbeing
a seizure.

118; BY MR. RATZAN:

1191 Q: Well, let me ask the question a
different o way. Putting aside for a
second whether Dr. Litvak (211 had an
obligationto tellaboutthe entire history
1221 to Dr. Betancourt, assuming Dr. Bet-
ancourt did have
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u1think you meant to say Dr.Betancourt.
121 BY MR. RATZAN:

131 Q: You’reright,I’ll clear up the quest-
ion.41 Dr.Betancourt saidhe had spoken
to Dr. Litvak?

151 Al Yes, Dr. Litvak said he had spoken
to Dr. 6) Betancourt.

71 Q: And the mother’s recollection is
that Dr.s) Betancourt was not aware of
Russell’scondition is1whether itbe from
Dr. Litvak or anybody?

110y A: That is true, as far as | recollect.

111] Q: Had Dr.Betancourt been aware of
all the nz history starting with Dr.
Pearson’sphone callat (131 8:00 p.m.the
nightbefore and up untilthe point of 14
3:20 p.m., the last phone call to Dr.
Litvak, and 1151 given these additional
signsand symptoms of (16) crampingand
pulling the right leg up, should Dr. [17)
Betancourt have suspected bacterial
meningitis?

118) MR. LURY:1 object to the form.

1191 THE WITNESS: No, | don’t think (20
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(1} your question, no, I don’t think so
because I don’t(2) believe it would be a
requirement on Dr. Litvak’si3; part to go
overwith Dr.Betancourt the entire story
(41 of the shivering,was it convulsions,
the physical 15 exam and so on. | think
what the requirement would (6 be for
Dr. Litvak to tell Dr.Betancourt, we saw
171 this child. The child had a fever. We
did an 81 exam. The child looked okay.
Therewas no focus. 9 The white count
was normal. | thirk it’s a viral o
syndrome.

1113 The rest of the history is | think not
(121needed ina communicationbetween
physicians who are 113) signing off onto
the other. So, | don’t think 114} there
would be any requirement for Dr. Bet-
ancourt to {1s; know anythingabout the
shiveringto put into (161 perspective this
next feature.

1171 BY MR. RATZAN:

8] Q: Let’s assume for - strike that.
Assume 1191 for a moment that Dr. Pear-
son had taken notes the 1o night before
and recorded his history and Dr. 1211
Betancourt had the opportunity to see
those notes, 1221 as well as discuss the
case with Dr. Litvak, under
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(13 the benefit of all that informationand
the 12) informationregarding pullingthe
right leg up, 31 under those circumst-
ances,did Dr.Betancourt —4) strikethat -
should Dr. Betancourt have considered
(51 or suspected bacterial meningitis as
one of the (6 possibilities?

71 MR. LURY: I object to the form.

8 MR. LEINICKE:I object to the 19 form
of the question.

1100 THE WITNESS: You’regoingto have
1111 to read back the fist part of the
question. It was 1121 kind of a convoluted
guestion.

1131 BY MR. RATZAN:

1141 Q: I’mgoing to rephrase it, Doctor.
{151 A All right.

ue1 Q: Had Dr. Betancourt had the bene-
fit of all 117 of the history, putting aside
whether Dr. Litvak had (18 an obligation
totell him,had Dr.Betancourt had 191 the
benefit of all of that information and
received 201 this phone call regarding
pulling of the right leg, 1211 should Dr.
Betancourt have suspected bacterial 1221
meningitis?

Page 115

1 those circumstances. should Dr. Bet-
ancourt have (21 suspected bacterial

Page 117
(11 MR. LURY: | object to the form.
(21 MR. LEINICKE: Objection to form.

31 THE WITNESS: No, the answer to 4]
the guestion would be there would still
be no way to is; go from this abdominal
leg complaint to bacterial 61 meningitis
evenwith the historythat Dr.Betancourt
(71 could have had had every single
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element of the sl history been recorded
and given to him on a piece of ) paper.
f10} BY MR. RATZAN:

(11 Q: Is the fact that this is I think the
fifth (12 contact that the mother has had
with this pediatric 113) practice group
over | guessa 15to 20 hour period [14)
significant?

115] MR. LEINICKE: Objection to form.
(16) MR. LURY:Join,

(17 THE WITNESS: It’s significant in s
the sensethat it representsthe motheris
very n9] concerned about her baby.

1201 BY MR. RATZAN:

(213 Q: If you add to that the fact that this

(221 mother has never been known by this
pediatric

Page 118

(u practice group to call this many times
and report (21 symptoms like this for
Russell or any of her 31 children, is that
also significant?

141 MR. LURY:I object to the form.

(51 MR. LEINICKE: Objection to form.

161 THE WITNESS: Again, it’s as 7 Sig-
nificant as if a mother had called freg-
uently. I [sl think a physician always
listens to what mothers (91 have to say
and doestheir bestto getthrough the 10
history to see whether the anxiety is
somethingthatiijisreallyfocusedonan
observationthat needsto be (121 acted on
or not.

{131 BY MR. RATZAN:

(14) Q: Is it somethingthat would raise or
lower 115) a physician’ssuspicion?

1161 MR. LURY:I object to the form.(17 Is
what something?

(18) BY MR. RATZAN:

(191 Q: Do you understand what 1’m as-
king?

1201 A: | don’tknow what "it”is.

(211 Q: The number of phone calls the
mother has 1220 made and the history
regarding this mother.

into operation, (1) then the next phone
call I don’tthink rises to the ¢ level o
concernthat,forinstance,amotherwhc
1171 had called six times during a day
aboutaproblemusjthatno onehad seen
and no one had followed up on. 19 !
hope that answers your question.

1200 BY MR. RATZAN:

1211 Q: Is it your understanding that the
mother’sizz) plan according to Dr. Litvak
was to call again

18] BY MR. RATZAN:

191 Q: Shouldhe have asked questionsto
elicit ;207 information like that regarding
the color, lethargy, (211 fever, vomiting,
listlessness, starry-eyed look, (223 laying
around, any of those kinds of observa-
tions?
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(11 around 6:00 o’clock to Dr. Betan-
court?

121 A: No, I was talking about -

13) MR. LEINICKE: Objection to form, 4
mischaracterization of testimony.

(51 THE WITNESS: No, my reference was
16) to the 3:00 o’clockphone callthat Dr.
Litvak had (71 planned to have with the
mother to get more feedback s} about
how Russell was doing in the afternoon
hours.

153 BY MR. RATZAN:

1101 Q: Okay. Should Dr.Betancourt have
(111 considered bacteremia at 6:00 p.m.?

112 MR. LURY:I object to the form.

113 THE WITNESS: Again, based on the
114] deposition that’s written or that’s
takenfromthe 11s) motherand the father,
1don’tthink bacteremia 161 would have
been a likely diagnosis for Dr. (17 Bet-
ancourt to consider because the baby’s
18} temperature was markedly lower
than the 105 fever ns that was the
presentation feverandbecause asthe [20)
mother states In her deposition, she
basicallywent 21 right tothe issueofthe
raising of the leg and the (22) abdominal
discomfort,and actuallyMr. Wagner

Page 122
11 MR. LURY: | object to the form.

121 THE WITNESS: No, I don’tthink he (3]
has at that point another independent
duty to go 41 backoverallthe history.He
basicallyIthink cansj relyonaparentto
say here’s where we are with s this
baby, been seen by Dr. Litvak, phone call
at m 3:00 in the afternoon, viral syn-
drome, and now the s baby has what |
think to be abdominal discomfort,is; he’s
raisingthe legs up and crying with that.

(101 BY MR. RATZAN:

111 Q: Do you agree with Dr. Betan-
court’s(iz; diagnosis of the flu?

1131 MR. LURY: I object to the form.

(1) THE WITNESS: | don’tremember (1s)
where he made that diagnosis or if he
made the 116; diagnosisin his deposition,
but I think what I (177 would think had |
been calledby a mother like this 11s; that
this could be the persistent ongoing
evolution 191 of an intestinal viral pro-
cess.

20) BY MR. RATZAN:

1211 Q: Looking back on it now knowing
what you 223 know now, do you agree,
assuming he made the

Page119
111MR. LURY: | object to the form.
(21 MR. LEINICKE: Same objection.

13 THEWITNESS: | think absent a (4
physical examinationduring the course
ofthe day s) had this just been repetitive
phone calls,that |s) would raise the need
for the patient to be seen (71 because it
would raise aphysician’sconcernthat s
this unknown patient still has aproblem
that’svery i1 worrisome to the parent.

1101 Inthefaceofanexaminationthathad
111) been done eight hours earlier, seven
hours earlier, (12; and in the face of a
planned follow-up phone call, a 113
planned one,thiswas executedbased on
the 114 follow-upplan that Dr. Litvak put
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11] corroborates that by saying he re-
collects the phone (23 conversation bet-
ween Dr.Betancourtand hiswife, 3 and
in that conversationwhat was discussed
wasthe (41abdominalcomplaintsand the
leg moving but not the 51 baby’s color,
not the baby’s irritability, not the e
baby’s cry. It was basically for the
abdominal {77 complaintand the leg. So,
that wouldn’t raise an s) issue of bac-
reremia to me.

9] BY MR. RATZAN:

101 Q: Did Dr. Betancourt ask any of
:hose (111 questions to elicit any of that
nformation?

121MR. LURY: 1 object to the form.

13) THEWITNESS: His recollection of
14) the deposition - his recollection in
ais deposition (15 of that conversation is
1e only remembers talking 116) aboutthe
ibdominal complaintsand doesn’thave
iny (177 more recollection, so | don’t
(oW,
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(1) diagnosis of the flu and prescribed
Donnatal Elixir 2 for abdominal cramp
ing as part of that flu -

51 A: Right.

14] Q: - do you agree with that diagnosis
and s} form of treatment?

6] MR. LURY: 1 object to the form.

(77 MR. LEINICKE: I objecttothe ts; form.
(9] THE WITNESS: Oh, in retrospect -
(10) BY MR. RATZAN:

11 Q: Yes, Sir.

121A: - this baby had certainly more
than (131 abdominal complaints. This
saby did have I’'m sure (14 esophagitis
ind duodenitis,GIbleeding, probably (15)
had an ulcer based on the autopsy and
>ased onthe (16 presence of blood later
oninthebaby’sstooland (171blood inthe
zastric acid, coffee-ground vomitus. j1s)
Chisbabywas havingthe beginningof G
sleeding 1191 and probably was having
ibdominal pain.

201 So, 1 think Dr.Betancourt and | think
he (211 mother, if this was her ob-
servation to Dr. 223 Betancourt, | think
hey were both right. There was

Page 118- Page 123 (20)
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r11an abdominalprocess goingon atthat
juncture that [z she was picking up
correctly on,but I’malsosure 31 that the
baby had more than that at that juncture.
141 The baby had meningitis and sepsisat
that point.
is1 BY MR. RATZAN:

6] Q: How do you account for Dr. Bet-
ancourt’s 71 missing the diagnosis of
meningitis and sepsis?

18) MR. LURY: | object to the form.

191 MR. LEINICKE: Objection to form.
no; THEWITNESS: | think unless a
physician is given the appropriate hist-
ory and 1121 enough history, he can’t
come to a diagnosis of (131 meningitis or
sepsis.

{151 BY MR. RATZAN:

s} Q: Do you fault the mother for not

giving Dr.116; Betancourt enough history
or information at that 171 point in time?

18] A: No, | don’tfault either party.

1191 Q: How do you account for it in this
case?
1200 MR. LURY: | object to the form.

11 THE WITNESS: In this case, | 1221
account for it based on the mother’s
deposition and

4] Q: What do you see as the first line
approach ts1 with respect to meningitis?

161 MR. LURY: | object to the form.
71 MR. LEINICKE: Same objection, i} va-
gue and ambiguous.

vt THEWITNESS: The first line 1o
approach meaning the antibiotic the-
rapy that we 111 would offer?

121 BY MR. RATZAN:

1131 Q: Do you understand what | mean
when | use n4 the word *“first line
approach?*

1151 A That’swhy | tried to clarify your
(16) question. No, | don’t.

171 Q: Have you ever heard of that type
of 1183 phraseology before?

1191 A: Probably,but I don’tknow how it
applies 120 to this case and what you
mean by this case, first (211 lineapproach.

21 Q: Whenvou’re confronted with this

111 A third indication would be in the
newborn (12 period basicallyfeverat any
time, and there are (131 many others. |
don’tknow that I could sit here and 114
listforyou each and every indicationfor
a lumbar 1151 puncture,but the basic one
is a sick-looking child 16 in the eyes of
the physician who spends time un
evaluatingthat child for toxicity.

(18] @: Have you ever ordered or per-
formed a 1197 lumbar puncture on an
infant or child Russell 120 Wagner’sage,
plus or minusa fewmonths,whowas 1211
not lethargic or listless?

1221 MR. LEINICKE: Obiection to form.
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(1) the father’sdeposition that they both
were focused (21 now on this child’s
abdominal complaints and wanted 13 to
discuss specifically that with the doctor
who was 4} on call,and again,according
tothe father,the |s) mother didn’toffer as
a complaint anything else to 1 Dr.
Betancourt,and whenthat’sthecase,a 7
physician who already begins with the
idea that this is] is aviral syndrome seen
by his partner, the white 91 count is
normal,the examisnormal,a phone call
110} was satisfying enough to his partner
to say we’reiy notgoingtodoanymore,
the next step is abdominal 1121pain, hey,
the baby is going to have diarrhea in (13
three hours.Idon‘tthink you need to go
beyond 114 that as a practicing pedi-
atrician.

1151 BY MR. RATZAN:

116; Q: Do you fault the mother at all for
not (17} telling Dr. Betancourt about the
entire history of {18) the night before and
her visit to the doctor and her 19
impressions of what happened and how
each doctor 20} responded to her?

1211A: No.

(22) Q: Meningitis,we talked about non-
specific
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(11 presentation, non-specific signsisthe
term you 11 used earlier -

13 A: Right.

4] Q: - what is the first line approach
with is) respectto reaching or excluding
adiagnosisof (s) meningitisin the face of
those non-specific signs?

171 MR. LURY:I object to the form.

) THEWITNESS: The first line 19
approachisto do an examinationof the
patient 110; after you’ve taken the ad-
equate history and make a (111 judgment
whether the patient looks sick or not.
The 121 trouble with meningitis, trad-
itionally looks sick. 1131 As we talked
before, there are occasionally children
(14) with meningitis who don’tlook sick
enough yet to p1s1 warrant the lumbar
puncture, but they have 161 meningitis
and we can’tknow it.So, the first line (17)
approach is an examination of the pati-
ent if the nis; presentation speaks loudly
enough about the 9 possibility of
meningitis to warrant the 0] ex-
amination.

1211 BY MR. RATZAN:

1221Q: Well,what do you teach residents
nr
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1) THE WITNESS: Who was not (21 le-
thargic or listless, yes, I think the o p
posite of 3 lethargy and listlessness
would be irritability,and 41 a baby who
was irritable but not lethargic or i
listless would be an indication for, in
some s} instances, for a lumbar punc-
ture.

71 BY MR. RATZAN:

81 Q: Have you everperformed alumbar
puncture ;91 on achild,same generalage,
whose symptomswere a (10) fever of 105
degreesand irritable but who did not (111
have nuchal rigidity, upon whom the
white blood (121 countwas either normal
orhadn’tevenbeen ordered {131 and was
pale?

(141 MR. LURY: Object to the form.

n1s) MR. LEINICKE: Objection to form.

1161 MR. KING:I object to the form, 7
incomplete hypothetical.

(18] THE WITNESS: | think it would 1191
depend on the level of irritability. The
answer to 201 your question would be
sure,I'm sure there are 12upatients that |
have seen who are pale and are (22
irritable and have a temperature of 105
in whom the
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(11 symptoms. So, meningitis often pre-
sents like many 2j other illnesses?
31 A: Correct.

Page 128

(yinterns orfellows here at Georgetown
regarding the (21 appropriate cir-
cumstances for a lumbar puncture?

13) At Theappropriate circumstancesfor
alumbar s puncture are many.One such
circumstanceisababy 5;who lookssick
or toxic or septic. Those babies (s) need
lumbar punctures. A second approach
would be (71 babies who have physical
findingson examination s that speak to
nuchal irritation, to meningeal o) ir-
ritation, stiff neck, positive Kernig’ssign,
{10y positive Babinski’s sign, focal neu-
rologic signs.
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(1) rest ofthe examinationshows enough
global change 121 in their level of in-
teractivity that 1 would do a (33 lumbar
puncture.
41 BY MR. RATZAN:
151Q: Do you have the opportunity to
view their 6 level of activity over a
certain amount of time when 17) you do
that?

81 A Usually,yes.

91 Q: And again,that goesback to the 1101
importance of either a physical exam or
on-site 111 evaluation by the doctor of
the patient?

121 MR. KING:1 object to the form, 113
incomplete hypothetical.

14 THE WITNESS: Well, if you could [15)
co-join it with the original need to see
:he patient 1155 in the first place, yes.
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(171 BY MR. RATZAN:

t18] Q: How many lumbar punctures do
you think you 191 performa yearor order
a year?

1201 A: Or order, I’m glad you said or
ordered.

211 Q: Perform or order.

1221 A: | don’tperform any anymore.l’m
probably

bacterial meningitis, and when you (21
get to a certain level of disease,the risk
for 1221 bacteremia and meningitis goes
upto 10or15

Page 131
11involved with,I don’tknow, more than
50,more than i2; 100 children ayearwho
get lumbarpunctures.

131 Q: Over the last how many years?

141 A: 20 years.

1s1 Q:And of the lumbar punctures or-
dered, based 61 on your training and
experience, of the lumbar 7) punctures
ordered inaccordance with the standard
of (s care,what doyou estimatethe ratio
is between the vy lumbar puncture that
reveals or indicates meningitis 10 and
those that are negative for such disease?

(111 MR. LURY: I object to the form.
1121 MR. LEINICKE: Objection to form.

1131 THE WITNESS: | mean, there is 114
some guessingto this because I’venever
done a us) study of that, but | would
probably sayit’son the (16; order of 100r
15 percent that are positive for 7
meningitis. The majorityare negative for
[18) Meningitis.

{191 BY MR. RATZAN:
(201 Q: So,it would be about 10to 17
p11A:7t01,8t01,9t0 1, yes.

122) Q: What do you attribute that ratio
to?
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(11 percent,and that’sa high enough risk
to act on.

121 Q: Is that because it’s a life-threat-
ening ) illness?

) A: To some degree, yes.

151 Q: If you don’tdo the lumbar punc-
ture and () you leave it to chance, the
baby could die?

71 MR. LURY:1 object to the form.
18) MR. LEINICKE: Objection to form.

99 THE WITNESS: If you would take 101
out ”’leaveit to chance,” | would answer
your 1] question affirmatively, | think
this issue of (12 leavingit to chance, the
jury needs to know that 113) physicians
when they practice medicine always
leave 1141 somethingto chance. There is
no 100percent 11s) certain way of ruling
out meningitis.

116) BY MR. RATZAN:

1171 Q: lunderstand, butto dothe lumbar
(18] puncture, the risk of doing the
lumbar puncture (191 versus the benefit
of doing a lumbar puncture In the (20
face of bacterial meningitis, a life-threat-
eningiz1) disease,makes itappropriate to
have aratio of 9 (22; negativesfor every 1
positive?

standard of care.

3] Dr. Pearson, again, depending on a
belief (41 that he did involve the parents
in a conversation or (s} the mother in a
conversationabout the things he ts; says
he did and determined in his mind that
the 71 level of irritabilitywas not 0 high
that s; meningitisor sepsisor someother
life-threatening 191 illness was pressing
enough to be acted upon right (101 then,
again, I think he waswithinthe standard
of (111 care. Now, you give me a different
hypothetical, 11z and I’ll give you a
different answer as we’ve (13) already
gone through.

(14) Q: | understand, |1 meant as you sat
here now 1151 givenwhatyou understand
to be the facts of the 1161 case.

1171 A: Yes.

ns) Q: Going back to the white blood
count for 1191 one moment, the neu-
trophils,we talked about ashiftzo1to the
left, and neutrophils, without knowing
more 21 like about band cells or other
types of 221 polymorphonuclear leuk-
ocytes, when neutrophils are
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mA: | attribute that ratio to the fact that
121the majority of childrenwho look sick
or toxic do 131 not have meningitis. They
have viral diseases. (41 They have gas-
troenteritis. They have viremia, which (51
is enough to make them look sick
enough that we s} don’tknow whether
it’sbacterial or viral.

171 Q: So,why do the lumbar puncture?

18) A: We do the lumbar puncture bec-
ause when you s) getto acertain level of
illness, the risk for (10 meningitis has
risen to a high enough level that the (11
yield is reasonable and the importance
of making an 112 early diagnosis is well-
known.

(13] Q: Well,Iguesswhat I’maskingyouis
if (14) there is = do you think it’sapprop-
riate that 115) there’ssuch a high ratio?
6t A Yes.

1171 Q: Why do you think so?

118) A | think because there’sno way to

know (197 bacterial meningitis from a
serious viral illness 120) that can mimic
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(11 MR. LURY:I object to the form.
12) MR. LEINICKE: Same.

131 THE WITNESS: When the risk of 4]
meningitis being present is in that neig-
hborhood, 151 10, 15 percent likelihood,
then you’reright,the ) risk factor ratio
favors doing extra lumbar (71 punctures
to find that 15 percent that have [sl
meningitis.

91 BY MR. RATZAN:

(101 Q: Do you have,as you sit here now,
any (111 reason to believe that any of the
doctors,Dr. 121 Litvak,Dr.Betancourt, Dr.
Pearson deviated from (131 the standard
of care in this case in any way?

1141 AL Again, taking each one by name,
Dr. 1151 Betancourt | really don’tsee any
concern for him (1) deviating from the
standard of care based on the 1171 mo-
ther’s deposition, the father’s depos-
ition, his j1s] deposition and so on.

119y Dr. Litvak,assuming his record isthe
120) proper record and a real description
of the child,21) he practiced well within
the standard of care in his 1z dete-
rminationto do a blood count, to watch
the
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(11 elevated that could suggesta shift to
the left?

12) A: Yes.

(3] Q: Lookingback on it now with the (4]
retrospective scope,do you have reason
to believe 5] that the neutrophils in this
case actually were (6 elevated?

71 MR. LEINICKE: I object to the g1 form.
1 MR. LURY: | object to the form.

r10) THE WITNESS: Well, the i1 neu-
trophils were 65 percent. | would have
to look r12;at Oski’shook to seewhatthe,
you know, the two {131 standard dev-
lations around the mean isfor a child 114
this age with respect to the percent
polys. That 115) could be a slight increase
in the number of polys, 16 but if it is, it’s
very trivial and not something 171 that
strikes you asaphysicianthatthisisas;
raging bacterial process. If anything, this
is (191 commensuratewith aviral disease
that has just (201 begun.

1211 BY MR. RATZAN:

1221 Q:What I meant,and I want to make
sure you
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11 child.to have a phone call back. No, |
don’t think (21 he deviated from the
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11 understand the question, is looking
back on it now, 121 not atthe timethat Dr.
Litvak looked atit,but 31 lookingback on
it now and knowing what we know now
(41 and inyour opinion that the baby had
bacteremiaat 51 presentation, is it likely
that the neutrophilsat (61 65 percent was
elevated?

71 A: Again -
18] MR. LEINICKE:I object tothe pjform.
101 MR. LURY:1 obiect to the form.
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1113 THE WITNESS: Again, | think 1 2
answered your question that way. My
answerwould be 1131 I would first check
Oski’s Textbook of Pediatric 1141 Hem-
atology to make sure that the range of
normali1s) does not extend to 60 percent
or 65 percent in a e baby this age,
because this may in fact be normal,ui71in
which case one could not say this is a
shift to 118) the left in response to a
bacterial sepsispicture.

1151 BY MR. RATZAN:
1201 Q: How do you spell Oski?

(211 A: O-S-K-1. If it turns out these num-
bers 1221 are elevated above the range of
normal,two standard

lead to meningitis. So,indirectly there is
that 118y correlation, but directly there is
no correlation.

91 Q: Is there any correlation to the
percentage 1205 of immature versus ma-
ture neutrophils in peripheral (z11 white
blood at all and bacterial meningitis?

221 A: Well,there iswhat’sknown asthe
T

tell you 22 that this deposition has been
interrunted nUmMerous
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113 deviations from the norm, from the
mean, then | 21 would answer your
question affirmatively. This in 31 re-
trospect was the bone marrow’s re-
sponse to a 14 bacterial infection.

51 Q: And under those circumstances, if
there 6) were a study of the band cells
done, do you have 71 reason to believe
that that would have indicated an #
elevated count of band cells?

19y MR. LURY:1 object to the form.
(10) MR. LEINICKE: Objection to form.

11 THEWITNESS: | don’t think 1z
there’sanywaytomakethat judgment.It
may {13} have.It may not have.There’s no
scientific way [14) 10 say yes or no on that.
Just to go beyond this, I 1151 think maybe
we’renot communicatingon a level that
116) we want to be. The risk for bac-
teremia anyway has (171 nothing to do
with the number of bands, at least as (18}
physicians practice general pediatrics.

1191 The total white count is what dete-
rmines 120} the risk for bacteremia. The
band count,the shift (211 to the left, other
things that might be done with a 1z
white countisnot commonlyused inthe
algorithm
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(1 ratio, which is I think what you just
described, the 1z ratio of immature to
total white count - the total 131 poly
count, rather, and that ratio has been
most (4] commonly used in the newborn
period to determine (53 which babies
might be at risk for group B strep, )
sepsisand disease.
(71 I’m not aware of there being an s
application of the I/T ratio in children
with [s1 bacterial meningitis outside the
newborn period, but {10; certainly in the
newborn period there is. You know, 111 |
got paged about ten minutes ago, and
I’vebeen 112 putting it off.
3] MR. LURY:Before you go, Stuart, 114
how much more do you have?
{15] MR. RATZAN: A bunch,
(16) MR. LURY: Then we’re definitely 171
not going to finish tonight because
we’ve got three 18} attorneys that are
going to catch a flight out.
1191 MR. RATZAN: Are we still on the 1201
record?
1211 MR. LURY:Yes, we’re still on the 1221
record. | told you earlier that we would
make
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(11 times by the Doctor. It was scheduled
to start at {21 2:30. He wasn’t here. It
started at 5 to 3:00.

31 He’sbeen out forseveral,Idon’t know
141 how many pages. He spent a half an
hour downstairs,tsiand forthe earlypart
of this deposition, there 6 were coun-
tless speaking objections which inter-
rupted {77 me and interrupted the pro-
cedurehere,andwe’re 18 goingto move
to strike this witness and to prevent (9]
himfromtestifyingat trialunless I cango
forward 10) right now and complete this
deposition.I’mhere.{11; He’shere.We’re
allreadyto completeit,and nz1that’sjust
the way it is.

1131 MR. LURY: Okay:.

1141 MR. KING: Let me put this on the [15)
record. | don’t have a dog in the fight
with (161 respect to the Doctor’s avail-
ability or with respect 117 to the cir-
cumstances that called him away today
from (18} time to time. However, the last
flight out that we 1191 can catch back to
Fort lauderdale isat 7:00 o o'clock.It’s
now 5 minutes after 6:00. | suppose 211
we could go for another 10, 15 minutes
tops,but 122;thenwe’regoingto still have
1o leave
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(17 for determining who might be bac-
teremic and who (21 might not be.
13) BY MR. RATZAN:
11 Q: Is it ever used in the algorithm for

i) determining who might be suffering
for bacterial 6y meningitis?

71 A: No, the white count, no, no cor-
relation (s) between the white count and

directly with bacterial sy meningitis.

There is a correlation -

1101 Q: Have you ever heard of -

(111 MR. LURY: Let him finish his 121 an-
swer.

131 BY MR. RATZAN:

1141 Q: 1 agree, | apologize.

s} A There is a correlation obviously

between a us high white count and
bacteremia, and bacteremia does 17
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{11arrangementsforyouto completethis
deposition by (21 telephone. You were
unwilling to accept that. You 31 have
been going I’mnot sure, you know, with
the 41 breaks,I apologizeforthebreaks.I
think it’ss; unfair that you expectthree
attorneys -

161 MR. KING: Why don’t you let the 7
Doctor go while we’re talking.

81 MR. LURY: - okay,who need to 91 get
back to Florida for depositions and
hearings 1101 scheduled for tomorrow
morning to continue with this 111 dep-
osition until all hours. You’retelling me
{12} you’ve got a bunch more which
doesn’tmean we’re 13) going to get out
of here at7:00 or8:00 0r9:00 114 0’clock
tonight, and we all have flights.

(151 We understand that you don’thave a
flight 1161 tonight. Therefore, I’mmaking
the offer that the 1171 Doctor will make
himself available by telephone to s
complete the deposition, but for all
intents and 191 purposes, this deposition
iS now over.

1201 MR. RATZAN: Well, if that’syour 211
position, that’s your position, but | can
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(11 The point being that we’re not going
to 21 complete this deposition today
anyway.1 think in (31 all fairnessit’sgoing
to havetobereset Again, ;1 don’thavea
dog in that fight, but it cannot go s
forward today.

(6] MR. RATZAN: Well,let’s go 1071 more
minutes and you guys gotta go. | mean, |
don’t (s; have brains. | can’t keep you
from getting on an (o] airplane. I’m just
tellingyou my position.Can we (101 go 10
more minutes and get 10more minutes
done?

(11 MR. LEINICKE: Why go 10 more {12]
minutes if you’re not goingto get done?
That’sthe [13) only question I have.

1141 MR. RATZAN: Because it’s 10 more
[15) minutes now, get 10 more minutes
done now, and then {16} you can go.

a7 MR. LURY:No, because we’re [18)
talking Washington,we’retalking traffic,
and we’re ng still talking 20 or 25
minutes to the airport, plus 01 we all
have to change tickets. I’'mnot going to
(211 miss and these gentlemen aren’t
goingto misstaking (za1 theirflights back
to Florida. It would be one

Page 144
(1thing if we could just jump onaplane,
but we can’t(z1 do it.

3y MR, RATZAN:1 mean, that’s our 14
position.,
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(51 MR. KING: We're going to have to )
redo it anyway.

71 MR. RATZAN: | don’tknow, I think is)
that we’ll see what Judge Moe (phone-
tic) saysabout 9; it. | mean, | don’tknow
if thiswitnessis going (10) to be available
to testify at trial after what 1111 happened
today.

121 MR. KING: It's not your fault 1 ;3
don’t think that the depo necessarily
can’t be (141 completed, but | do think
you could have maybe (15} gotten to the
point a little quicker, but it’snot (16} our
fault either that the deposition couldn’t
be 1177 completed, and the Doctor has
been trying to deal (181 with certain
emergenciesthat he hashere.Idon’tig
think it’s anybody’s fault, and it’s just
something rz0; we all have to deal with.I
don’t think he should 211 be stricken
because of that. Anyway -

1221 MR. RATZAN: | have nothing to
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11 say. That’sit. We’regoing to move to
strike the 2; guy.

(31 THE WITNESS: One thing Iwant to 4
say is | think your clock is a lot different
than my s; clock. I’msorry,l was here at
25 of, and | was 6] here waiting foryou
before that after my conference 7 with
Mr. Lury. So,l don’tthink itwas 5to 3:00
181 when we really started.

191 MR. RATZAN: Itwas. She’sgotit 103 on
her machine.

111 THE WITNESS: I was here at 25 of, 121
and I’m not sure why we didn’t get
going.

1131 MR, LURY: I don’t know why we 114]
didn’tget started.

115 THE WITNESS: We were waiting for
[16) one attorney onthe phone and so on,
but 1was here 1171 very close to the time
we were supposed to start. | 181 def-
initely apologize for all the interrup-
tions. I’'ms very sorry for that.

1200 MR, RATZAN:I understand. | 121
mean, no one is goingto be in the court
blaming 22 you, at least not here.
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12 (Thereupon, with the consent of the
witness, reading (31 and signature waiv-
ed.)

1ss Whereupon, the deposition was
adjourned at (61 6:12 p.m.)
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1, Justina M . Consoiazio, the officer
before whom the foregoing deposition was taken, do
hereby certify that the witness whose testimony
appears in the foregoing deposition was duly sworn
by me: that the testimony of said witness was taken
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typewriting under my direction: that said deposition
is a true record of the testimony given by said
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nor employed by any of the parties |o the action in
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i am not a relative or employee of any attorney or
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