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J. WALTON TOMFORD, M.D., of lawful age,

called by the Plaintiffs for the purpose of
cross—examination, as provided by the Rules of
Civil Procedure, being by me first duly sworn,
as hereinafter certified, deposed and said as
follows:

CROSS-EXAMINATION OF J. WALTON TOMFORD, M.D.,

BY MR. MELLINO:

Will you state your full name, please?

John Walton Tomford.

And where do you live, Dr. Tomford?

Cleveland Heights.

What's your address?

3145 Fairmount.

And apparently vou were employed by Metropolitan
General Hospital in November of 87, is that
true?

That's correct.

And now vou're employed at the Cleveland Clinic?
That's correct.

How long have you been employed at the Clinic?
Since February of 1989,

And did you go from Metro to the Clinic?

Yes, T did,

Okay. Why did vou leave Metro?
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It's a long story. I left Metro because 1T felt
the Job at the Clinic was a beftter positicen for
me in terms of a small salary increase, better
patient opportunities and better support in
terms of my colleagues in terms of time off.
Okay.

Is that fair game?

What was your invelvement with Mr. Cates in
November of 19877

I was the attending physician on the infectiocus
diseagse service for the month of November and
into December, usually a four-week block,
assigned to be the attending physician for the
hospital on that particular service,

What was the four-week block? When did it start
and when did it end?

I don't exactly remember the dates, but I was
involved in his case throughout that time period
of his hospitalization,

A1l right. S50 your block would have started
before he was admitted?

Correct.

And you were still on the service when he was
discharged?

That's correct.
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How many attendings were on the staff at Metro
in '877

MR. ALLISON: In infectious
disease, you mean?
ME. MELLINO: Yes.

We had three and a half to four full-time
egquivalents.
Pardon?
Three and a half to four full-time eguivalents,
FTEs.
What does that mean?
Well, a full-time eguivalent means a body that
is full-time based in that particular job. In
other words, if a person does half
administration and half consulting work, they're
considered a half FTE.
How many doctors, infectious disease doctors,
would take one of these blocks during the
year -—-
In a relatively small hospital like Metyro with
less than a thousand beds vou generally would
need one infectiocous disease doctor per month
bPlock.
Okay. And how many blocks did you take that

year?
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Probhably three or four. We would usually split
it up esgually.
Well, who would vou split it up among? Who were
the doctors?
The other staff doctors?
Yes.
Dr. Wolinsky, Dr. Frengley would do several
months, Dr. Marino would do several months and
Dr. Spagnoulo would do the rTest.
Do you have any recollection of Travisg Cates?
I certainly do, I have known the patient well
gsince early 1980 when I consulted on him on an
outpatient basis, and T generally remember my
patients very well.
Okay. What do yvou mean when you say you
consulted with him on an outpatient basis? What
were the circumstances that you came to see him?
Well, T was asked to see him for a skin
infection in his arm.
By who?
Stan Ballou.
And how many times did you see hin?

MR. BALLISON: If you recall,
Doctor, ewxactly how many times you saw

him.
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Two or three times, but -~-
This was for the skin infection?
For the skin infectionsg.
And this was in early 807
Barly 1980s T saw him, and then I saw him again
in, T believe the mid 1980s.
Okay. Well, what were the circumstances in ~-~
And again in "87.
What were the circumstances that vou saw him in
the mid '80s?
Again, cutaneous infections.
And who asked you to see him?
I believe 1t was Dr. Ballou again.
And when did vou see him in '877
T saw him in '87 when I was the visitant in
November, and Dr. Bender was my fellow. And we
were asked to see him by Dr., Matedjczvk.
Okay. How many times did you personally see him
in that hospitalization?
I saw him at least once. I know I saw him once
if not several other times.
Okay. And this is based on your recollection or
your --

MR. ALLISON: Do you need to get

that, Doctor? You can make a call 1f vou
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need to.

(Thereupon, a discussion was had off

the record.)

You said you saw him once -—-

MR. ALLISON: At least once, 1

believe was his testimony.

Right, at least once.
I wasn't done with my guestion, but is that
bagsed on your memory or f£rom your review of the
chart?
It's based from both.
Okay. Where is it documented in the chart that
you saw him?
There is no signature of mine on the chart.
Okavy.
But Dr. Bender did say, Will discuss cultures
with Dr., Tomford, and T well remember seeing him
during the initial part of his hospitalization
when we were asked to see him by Dr. Mateijczvk.
Okay. Well, what do you remember from seeing
him?
Well, T was called.

MR. ALLISON: Independent of the
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medical records? Ts that what vou're
asking, Chris, what he specifically recalls
independent of the medical records?

MR. MELLINO: Well, he Just said
there’s nothing in the medical records.

ME. BLLISON: No, that is not
exactly what he said. He said that he
recalls Mr. Cates --

Well, Doctor, why don't --

MR, ALLISON: Based on his memory
and the chart and there was no signature of
his in the chart, S0 what's vour guestion.

MR. MELLINO: Read the guestion

back.

{(Thereupon, the reguested porition of

the record was read by the Notary.)

MR. ALLISON: B0 independent of the
chart, is that correct?
MR. MELLINO: Yeah.
We were called to see a man who was admitted to
the orthopedic service that Dr. Matejczvyvk wanted
to see us with regard to antibiotic management

of what she felt was an infection, and it is
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customary in the I.D., service at that hospital,
and in many other institutions that the fellow,
Dr. Bender, saw the patient before me, presented
the findings in the infectious disease consult
gquarter or room across from the microbiology
lab. And then we would go up, as we did in this
case, in the afternoon and see the patient
together, which we did,.

Why would it be customary for her to see him
first?

Because that’'s the way a training hospital
works, a teaching hospital works.

Well, T'm not sure that answered the guestion.
Why ig that?

MR. ALLISON: Do you have a better
answer than that, Doctor? 0Or if yvou know
exactly why that is, that's fine, vou can
try and answer his guestion,.

Oh, vyeah, The general philoscophy is that the
fellow, particularly a person as seasoned and as
excellent as Dr. Bender is and was, sees the
patient before the attending.

What was Dr. Bender's level of training in
November of 877

She had completed her internal medicine training
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after three yvears and was a fellow in infectious
dissase. T can't remember whether she wag -~
this was her first vear of fellowship or second
vear, but she was not brand new to the
infectious disease consultation service. Bhe
had had at least f£ive months at that point.
Do you still have contact with Dr. Bender?

Surely. In Wortheast Ohio, the infectious

disease doctors are assembled twice a month to
try to stump one another with difficult cases,
and it's a good continuing medical education
forum,

All right. Do you have any contact with her
outside of these meetings?

OGnece in a while we have shared patients simply
because she has seen them at another hospital
and the patient is then rTeferred to the
Cleveland Clinic.

Anything else?

Well, if there’'s a lecture in town by a world
clasg authority in infectious disease, I might
see her there, too,.

Tsn't it customary for you to write a note in
the chart when you see a patient?

MR. ALLISON: You mean at Metro in
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November and December
MR. MELLINO:

MR. ALLIBON:

what I wanted to know.

frame?

ME. MELLINO:
think you picked that
guestion.

MR. ALLISON:
trying to be a little

MRE. MELLINO:

MR. ALLISON:

MR. MELLINO:

asking guestions and I ask

please,
MR. ALLISON:
Q. Can you

answer

A. Maybe can you repeat it,

Q. Sure. Isn't it
note in the chart when you
MR. ALLISON:
answer, Doctor, as to
constellation of what
different

can do to that

the gquestion,

customary for you

institutions

of 198772
Not necessarily, no.

Okay. Well, that's

What is vyour time
It was open-ended. I
up from the
Okay. I was

just

more specific.

Why?
Why not?
Well, because I'm

them how I

That’'s why not.

I understand.

Doctor?

please?

to write a
gsee a patient?

Obdection, You may

the entire
exist in

customs may

and et cetera as you

open-ended guestion.
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At Metropolitan Hospital, in a teaching hospital
of that sort, it is customary on our service for
the infectious disease -- for the fellow to
write the notes,. We were encouraged, but not
absolutely demanded, to sign it. And far more
importantly would it be that we saw the patient
and changed the fellow's recommendations if we
felt that was appropriate, or if we felt that
the fellow was doing the right thing, which T
did in this case, we would simply let them write
the note and continue to follow along, which we
did.

e

Okay. And if you don't “rite a note in the

chart, there's no documentation that you

[
i
!
|
ST

actually saw the patient?
ME. ALLISON: Obdjection, You may
answer, Doctor.
Would that be a true statement?
Well -—-
MR. SEIBEL: What did the note
say?
MR. MELLINO: We know what the note
gald in this case.
MR. SEIBEL: We do?

MR, MELLINO: Yeah. Doesn’'t say
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anything about him seeing the patient.
In the record there, there is no signature of
mine on the hozpital chart.
End the note doesn’t say that you szaw the
patient?

MR. ALLISON: Which note is that,
Chris?

MR. MELLINO: Well, the only note
that he's mentioned in.

MRE. ALLISON: Do you wanht to read
it to him? Do vou want to let him look at
it?

Here, Doctor, you're free to refer to
the records at any time.

MR. MELLINO: He already said what
the note said.

There are multiple notes from Dr. Bender dur;;g
Mr. Cates' hospitalization,

Well, do any of them say that you saw the

e}

patient? o
No.
MR. ALLISON: Tf you recall,
Loctor.
If I recall, none of them -- one of them says,

Will discuss rculture results with Dr. Tomford.
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One of them says that?
Correct.
Right. oOkay. And you already said that,
And she did discuss 1t with me and I did examine
the patient.
And vou're basing that on yvour recollection?
That's correct.

OCkay.

And every patlent on the 1.D. service that was
presented by the fellow was seen by the
attending.

Did you talk to Dr. Matedjczyk on December 36; VVVVVVVVVVVVVVVVV
I do not recall discussing the casge with her at
that time.

Okavy.

I realize that there was a phone call made to

infectious disease. Whether that was me or not,

I cannot remember.

z
|
|

Okay.

It would be unfalr for me to say otherwise.
B1l right. S0 you have mno recollection of “ww
talking to her? |
Correct.

Would it be customary for her to call yvou or to

call the fellow?

e e e T
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MRE. ALLISON: Objection. If vyou
know what Dr. Matedczyk's custom was.
Well, I didn't ask you what Dr. Matedczyk's — /?
custom was. I just asked you if it was |
customary.
Tt's general custom as in the case of the
consultation was to go up through the pecking
order, and the pecking order would start with
the fellow.
Okay.
IT the fellow could not be reached or there was
guestion or concern, the attending would be
consulted.
A1l rTight. But you have no recollection in ﬁhi%
case of discussing it with her? |
Right. S
MR, ALLISON: Objection. Asked and
answered three times.
And would yvou agree with the fellows that it
would be inappropriate for the infectious
disease doctor, whoever it was, to give the
advice —-- have you seen that December 30th note,
by the way?
I have.

Okay . -=- that it would be inappropriate to give
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the advice that's contained in that note without
actually seeing the wound?

MR. ALLISON: Objection. T b&ii@vel
that that is a mischaracterization of both
of the fellows® testimony.

MRE. MELLINO: Well, that's fine,

MR, ALLISON: If you want to pose a
question --

MR. MELLINO: Don't point vyour
glasses at me. I posed a guestion to him.

MR. ALLISON: -- to Dr. Towmford,
that's fine.

ME. MELLINO: I posed it to him.
You can make an obijection.

MR. ALLISON: Don't mischaracterize
prior testimony in the form of a guestion.
If you want to make a hypothetical, that’'s
fine.

MR. MELLINO: Don't lecture me.

MR. ALLISON: I'm not lecturing
you.

Answer the guestion, Doctor.

MRE. ALLISOMN: Don't answer the

gquestion, Doctor, until Mr. Mellino

rephrases it.
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ITt's a mischaracterization of their
testimony, Chris.

MR. MELLINO: Well, T don't think
it is. And it's written up, 80 what's the
big deal?

MR, ALLISON: Well --

boctor, if you had been the one that had been
called, would you have given the advice that was
contained in that note?

MRE. ALLISON: Objection. You may
answer, Doctor.

THE WITNESS: What did you say?

MR. ALLISON: Obdection. You may
answer,

Well, do I have to angwer?

ME. ALLISONK: Yes. Go ahead and
answer his gquestion.

THE WITNESS: Iin other words, vyou
filed an obiection, but I have to answer?

MR. ALLISON: Right. That's djust
for the record.

THE WITNESS: For the record?

MR. ALLISON: Uh-~huh.

Would you repeat it, please?

Sure. If you had been the doctor that was
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called on the 30th by Dr. Matedczvk, would vyou
have given the advice that's contained in her
note?

MR. ALLISON: Objection. You may
answer.,
The note states, as I recall -~
Yes, why don't you get the note out.
Yeah, can we get that out here?
MR. SEIBEL: Here, Doctor.
MR. ALLISON: Mr. Seibel has a
ready copy today.
The note states 12-30-87. No treatment,
presumably antibiotics, per I.D., 1f wound fine,
ME. ALLISON: Read the whole thing,
Doctor,
Path report from the surgical specimen from the
22nd of Decenmber states, Rheumatoid nodule,
wound checked, excellent, 12-30. Would T have
given this advice?
The advice not to give antibiotics 1f wound
fine. Would you have given that --
T agree with that.
You would have given that advice. Would you
vourself have wanted to check the wound or would

you rely on Dr. Matedjczyk to check the wound?
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This was a phone consultation that she placed
and the advice that was given to her, I would
agree with. If the wound was f£ine, no
antibiotics would have been indicated. And she
wrote that the wound check was excellent, 12-30,
as a good surgeon should, following up, and
stated it was excellent in which case no therapy
igs indicated.
Ckay. And that would be true even 1f a culture
of the wound from Decenmber 22 was positive?
My interpretation of that culture is that it was
a superficial colonization of a rheumatoid
nodule on the surface of the skin. Mr. (Cates
wag a methicillin resistant staph aureus
carrier, so if vyvou had cultured his pinky, it
would have shown methicillin resistant staph
aureus .
Would it have shown a colony of staph?
Sure, It would have shown growth. A colony,
one colony, two colonies. It's all the same.
Do you know what it is specifically that you're
going to be asked to testify about in the ftrial
of this case?

MR, ALLISON: No, he doegn’'t.

Hasn't been discussed. Go ahead and
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answer,
Na. I don't know.
You can probably answer these guestions without
Mr. Allison's suggesting them to vou, couldn't
you?
111 do the best T can.
Ckay. Go ahead.
But I don't know what I'm going to be asked.
Okay. You haven't discussed that with Mzr.
Allison or anybody on behalf of the hospital?
I have a general idea of my opinions about this
case after reviewing the medical records.
Well, T asked you if you had had any discussions
with Mr. Alliszon or anybody on behalf of the
hospital regarding what your testimony was going
to be.
MR, ALLIBON: Ob+dection. You may
answer, Doctor.
I*ve had general disgscussions with Mr. Allison
about -~
MR. ALLISON: Just answer his
guestion yes or no to the extent that vou
Can. Because vyou realize that Dr. Tomford
was an emplovee of Cleveland Metropolitan

General Hospital at the time of the
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incidents giving rise to this lawsuit and
the substance of our conversations is
privileged. NMow 1If you want to go ahead.

MR. MELLINO;: No. et me Hjust stop
vou right there because I don't want to
invade vour privilege. I just want to
shortcut this thing and find out what it is
that he's going to say if he knows. And if
he doesn't, that's fine and we can continue
through this process and I'11 just ask him
gsome general gquestions about the case.

ME. ALLISON: Chris, any
substantive conversations we had, including
what his anticipated trial testimony might
be, asg you well know, is privileged. To be
perfectly blunt and honest with vou, I
haven't decided nor has anyone else from
our office what Dr. Tomford may be asked to
testify at trial. 50 that's the answer to
vour guestion.

MR. MELLINO: Okay. Fine,

I take it you have an opinion ags to whelther or
not this was a deep knee infection or a
superficial wound infection, is that true?

Yeah, I have a opinion, certainly.
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And what is it?
My opinion is this was a wound infection of the
gskin but it did not involve the joint nor the
prosthesis.
And what do you base that opinion on?
My review of the records.
ODkay. And what in the records leads vou to that
conclusion?
Several findings. First of all, that the
aspirate of the knee taken early in the
haospitalization shows a jJoint fluid which did
not grow staph aureus, that the findings in that
joint £luid are compatible with a Joint fluid of
a person with rheumatoid arthritis, not of a
person with a septic prosthetic knee.
Is that the only finding your opinion is based
on?

ME. ALLISON: Obdection, You said

based on the records.

Well, I don't want you to go through the rvecord
and tell me what findings your opinion is based
on .

MR. ALLISZSON: Doctor, if you need

to look at the record to refresh vour

recollection asg to each test and et cetera
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and the results of those tests that were
done, then please feel free to do that
because he's asking for every sgsingle item

you considered.

A, Okay. Sure. The glucose in the Jjoint fluid was

low. That is in keeping with rheumatoid
arthritis. The cell count was low which is in
keeping with rheumatoid arthritis and certainly
not compatible with an infected FJoint. Most
importantly, however, is the fact that the joint
aspirate did not grow any organisms and was
sterile. And that's the bona fide proof of an
infection in the Joint.
MR, BALLIBON: ITf you could please,
Doctor, just review the medical records as
to any other tests that may have been done
on November 13 that would alsco support vour
opinion.
0. Well, T didn’t ask you that guestion, Doctor.
506 -
ME. ALLISON: Beotually, that is
what you asked him, T think, Chris.
MR. MELLINO: Neo, that is not --
MR. ALLISON: I think you wanted

every single point that he considered in
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determining that, and I don't want you to
come up later and say, Well, why didn’t you
mention this to me.

MR, MELLINO: Well, that's fine
then. Go ahead.

MR. ALLISON: T mean if that’'s what
you want, he can sure do that and look for
every single test that was run on that
fluid and on that stuff on November the
13th.

MR. MELLINO: Well, T didn*t ask
him to do that but, you know, if vyvou want
him to do that, then o

Are vou satisfied that you've given me the
foundation of your opinion?

My opinion concerning what, sir?

The fact that this was a superficial wound
infection.

Well, the physical examination of the wound at
the bedside is just -- is as important as is the
laboratory data which I mentioned to you. Bnd
the wound was infected,

Well, could his wound have been infected and he
also have a joint infection?

MR, ALLISON: OGbjection. You may
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answer.
Could this patient have had a djoint infection
-

MR. SEIBEL: I missed the question,
Chris. I'm sorry.

The guestion is could this patient have had both
an infected knee and a wound over the knee
infected?

MR. BALLISON: Objection, You may
answer.

He could have both, of course.
But I'm gaying ~-—

MR. ALLISON: Are you talking about
at that time in the November
hospitalization he could have had both
based upon the things that Dr. Tomford
testified, gave you the opinion he didn’'t
have an infection over the HJoint?

MR. MELLINO: I asked the guestion
and he answered it. I don't think there'sg
any reason to go back and clarify it.

I would like to clarify it though.
Okay.
Prior to the joint aspiration, based on the

erxamination -~
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No. I understand that you don't think that he
did have both.
Correct.
But it is possible for both to vccur in the same
person?
MR. SEIBEL: That's a different
guestion.
MR. ALLISON: That's a different
guestion, Chris.
That's an entirely different gquestion.
Yes, I understand that.
He could have infection one place, the other or
both. I mean that’'s just because infection can
he anywhere.
Okay. All right. 5¢ the fact that you saw an
infection in his wound doesgsn't rule ocut a knee
infection?
ME. ALLISON: Obdection. You may
answer,
But it is ruled out by the fact that the
aspirate was no growth,
Right.
And the other laboratory corroboration that I
mentioned.

Ts it possible that the knee aspirate missed
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MR. ALLISON: Obdasction. You may

answer.,

In my opinion, no.
Why not?
Because the Jjoint f£luid is continuous in a
moving joint. It is homogeneous Eluid. It is
not loculated.
Do you have any opinions on the care rendered by
Dr. Matejczvyk?
I think her care was first rate in this case.
Why is that?
Because T interpret this case in November as a
wound infection that was superficial and it was
handled appropriately with the appropriate
length of antibiotics and local wound care.
How about after he was discharged, do yvou have
any opinions on her care?
I think the care wasgs exwcellent there as well.
Did vou see Mr. Cates after he was discharged in
November?

ME. ALLIGSON: At any time?
I mean December -~-,
I gsaw him in January.

Okay. When he was back in the hospital?
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Correct.

Why did you see him then? Were vou the
attending again?

T was not the attending but the residents wished
my opinion as well.

What residents?

The residents taking care of him on the medical
service as well as the fellows at that time.
And why did --

As I recall also, it was a teaching forum at
that time where every morning or three times a
week the residents present interesting cases and
g0 forth, and he wasg presented and we went to
the bedside to see and discuss the case.

This was presented at some kind of forum as an
interesting case, is that what you said?

Well, most cases that are presented at a
teaching report by the residents to selected
attending of various subspecialties are
interesting or have some teaching value ovr
physical findings or many other things. I mean
that's how I learn. That's how any physician
learns.

Well, what was it that was interesting about

this casge?
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Well, he had meningitis. There's no denying
that. And the residents wanted my opinion about
how to treat meningitis.
How 4id he get the meningitis?
My theory on how he got meningitis is that this
gentleman has been a methicillin resistant staph
aureus carrier for vears. He has multiple skin
nodules all over the place. Carbuncles,
furuncles, rheumatoid nodules, whatever you want
to call them. He is a very poor immunologic
host and has been for ten vears.

He has underlying heart disease of a
valvular type, mitral valve disease and IHSS. T
think he seeded his heart valve from his skin,
which can happen in anybody like this, and that
it therefore spread into his bloodstream and
into his meninges,

S0 this could have happened at any time to him?
Absolutely.

It was Jjust coincidence that it happened after
this November hospitalization?

I agree with that.

What did his knee look like in December after he
was discharged from the hospital? Did you sgee

it at all in December?
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I did not see the patient after discharge in
December.
211 right. 50 you don't know what it looked
1ike?
Correct.
Could his knee have seeded the meningitis?
I don't think so.
You don't think it could have?
I don't think it could have, no.
Okay. Just not possible?
It's not possible.
Why not?
Because the knee joint wasn't infected for the
reasons that I alluded to above.
Well, 3if you have staph over the knee joint
isn't it possible for it to become infected?

MR. ALLISON: For what to beconme

infected? I'm sorry.

The joint.
Staph usuvally attacks a joint hematogencusly
through the bloodstream rather than a direct
invasion. That is the much more common path of
genesis.
All rTight,. But is it possible, if there's staph

an a wound over the knee joint, for that Hoint
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to become infected?
It's possible.
Okay. And he had staph in that wound over the
knee joint from November 13 to at least
December 227

MR. ALLISON: Objection.
The culture from December the 1st of the ulcer
was noe growth.
The culture from December 22 --
Showed staph aureus. It's vight here. But that
was a superficial ulcer and hisg skin was
colonized with staph aureus.
But there was staph present over the knee Joint?
In the skin,.
Yes. And T think you said before it’s possible
for that staph to infect the knee joint?

MRE. ALLISON: Objection.
The staph can -- I told you, but it's more
likely that it szeeds a doint hematogenousaly.
Are you going out of town this week?
Yeah. My father has colon cancer and needs
surgery Thursday,
I'm sorry to hear that.
Yes., That's the way it goes.

Are you planning on returning to testify at
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trial?
I'11 be back on Sunday night.
Do you have any other opinions about this case
that we haven't talked about this afternoon?

MR. ALLISON: If vou have any other
opinions that you recall at this time
without being asked a specific guestion.

I think it's important to note that the path
report from the 12-22 debridement and cleaning
up of the wound showed rheumatoid nodule with
chronic inflammation rather than acute
inflammation, again confirming my opinion that
this was a superficial culture of the skin above
the rheumatoid nodule, and to me connotes that
there wag no evidence of deep infection at that
time.

Is there anything else?

Specific to what, may I ask?

Well, any other opinions you have or facts you
think vou might be testifying about at trial
that we haven't talked about.

Well, you asked the other reason why I don't
think the joint was infected upon the initial
evaluation, wasg that the w-rays of the Joint did

not suggest loosening or infection
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radiographically.
Which x-ravs are thesge?
In mid to late Wovember,
Okavy. Y£ the knee —- well, is there anyihing
else?
T dontt think so.
Okay. If the knee is red and swollen and warm,
is that evidence of draining infection?
It can simply be a wound infection or
cellulitis, which is wound and skin infection.
Okay. 50 it could be a wound infection. Did he
have & wound infection or wasg his knee, right
knee, infected on Januvary 3 when he was admitted
to the hospital?
I have not entirely reviewed those records. I
would be happy to do that.
What records did you review?
I"'ve reviewed the records from the December and
November hospitalization.
That's it?
By my recollection, there was pus in the rvight
knee during the January '88 hospitalization.

MR. SEIREL: In both knees?

Both knees, which supports my hypothesis that it

was hematogenouvsly seeded from his heart valve.
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Because there was pus in both kneesg?

Correct.

A1l right. Doeg pus in the knee mean the
joint’'s infected?

Fus staph auvreus isolated from a knee aspirate

means the joint's infected.

MR. MELLING: Read that answer back

again.

(Thereupon, the regquested portion of

the record was rTead by the Notary.)

I guess I got confused because I asked vou pus
and you saild pus staph aureus. Is there a
difference?

Well, pus simply means inflammatory cells that
almost invariably contain microorganisms. They
don't have to, but it usually means that. And
it did grow at that time.

And what's pus staph aureus mean?

It means pus that is culturing or showing staph
aureus on the gram stain as opposed to E. coli,
Klebsiella pheumoniae. That's another
pathogen.

Is it likely that a wound on a knee would look
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excellent and then three days later would be
infected?

MR. ALLIYISON: Objection.
Can you tell me the context in which you're
talking about?
Well, in Mr, Cates, I'm talking about.
At what time, during the hospitalization or --
No. I'm talking about that his knee would look
excellent on 12-30-87 and could be infected on
January 3.
MRE. ALLISON: I think the problemn
I'm having, maybe the doctor igs too, Chris,
is you're not differentiating the
superficial wound over the knee from the
knee joint. I mean that's two obviously
separate things. And you've stated the
guestion differently when vyou've asked it
both times, and I don’'t know what yvou are
looking for.
Okay. Well, IT'11 see if I can ask it better
this time, Is it likely that the knee wound,
Mr. Cates' knee wound or his knee in general,
would look excellent on 12-30-87 and then for
him to have an infected knee jo0oint on January 37

MR. SETBEL: Obhijection.
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1 MR. ALLISON: Objection. You may
2 answer if vou can, Doctor.

3 | &, My hypothegis about what happened is that he

4 geaded his heart valve from the skin from

5 anyplace, a boil, a =zit, It then seeded the two
6 joints, rvight and left, hematogenously through

7 the bloodstream as well as hig brain, meaning

8 the meningitis.

g2 |0. How long would it take for this to happen?

10 A. It can occur extremely rapidly, 24, 48 hours.
11 I*ve seen it happen.

12 | ¢. Can it take longer than that to happen?

13 | &. Not commonly.

14 o. You're saying it most commonly occcurs in 24, 48
15 hoursg?

16 A, Osually very rapidly.

17 Q. Okay. And this ig according to your hypothesig?
18 A, Correct. I mean based on clinical experience
19 and knowledge about the bhehavior of this

20 organism and those diseases.

21 | ¢. What if hypothetically this was all seeded

22 through the artificial knee joint that was
23 infected?
24 MR. SEIBEL: I'm sorTy. T missed

25 that. Were you done?
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MR. MELLINO: No, I wasn't done.
MR. SEIBEL: I'm sorry.
Is it likely that the appearance of the knee
would be excellent on 12-30 and that he would
have the presentation that he did on January 37
MR. ALLISON: Obhjection. You may
answer that.
My hypothesisg is that the two events are -- that
the two findings are separate.
Yeah, T understand that was your hypothesis. ki
asked to you accept my hypothesis, and that is
that the knee Joint was infecited and that's what
seeded the heart valve and caused the
meningitis.
I don*t accept that hypothesis.
Well, I'm asking yvou to accept that for purposes
of answering the guestion that I'm going to ask
you, and that gquestion is given those facts, is
it likely that the knee would have looked
excellent on December 30 and that he would have
had the presentation that he did on January 37
MR. ALLIBON: Objection. You may
answer that.
It is unlikely.

Did you answer?
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Yeah. If the knee ig primarily infected, it'sg
going to hurt like hell for a day or a periocd of
time followed by the scenario of seeding the
heart valve, But that’'s not what occurred
according to my review of the records and
opinion on the case.
It's based on this 12-30-89 note?
Correct.

ME. SEIBEL: 'B7.

12-87.
87, I'm sorry. Well, T guess if you don't
have anything else to tell me, T don’'t have
anything else to ask.

eibel?

43

MR. ALLISON: Mr,

MR. SEIBEL: No guestions.

MRE. ALLISON: Doctor, you have the
right to read this transcript for its
acouracy. Although we know o¢our court
reporter has taken down everything
accurately, I would suggest that vou do
read this thing for its accuracy and sign
it because o0f the medical terminoclogy and
that type of thing.

Are we going to have waiver of f£filing

reguirements on this transcript? Yes or
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no?

MR. MELLINO: Yeah,

MR. ALLISON: Would you pleasze
inform the court reporter vyvou don't wa
signatures?

I don't wailve signature,

ME. MELLINO: I'm not going to
waive the f£iling reguirements.

MR. ALLISON: Are vou going to

order this?

(Thereupon, a discussion was had off

the record.)

J. WALTON TOMFORD, M.D.

40
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CERT I F I C A TE

The State of Ohic, ) 88
County of Cuvahoga.)

¥, Sandra L. Mazzola, a Notary Public
within and for the State of Ohio, authorized to
administer oaths and to take and certify
depositions, do hereby certify that the
above-named J. WALTON TOMFORD, M.D., was by me,
before the giving of his deposition, first duly
sworn to testify the truth, the whole truth, and
nothing but the truth; that the deposition as
above~-set forth was reduced to writing by me by
means of stenotypy, and was later transcribed
into typewriting under my direction; that this
is a true record of the Ttestimony given by the
witness, and was subscribed by said witness in
my presence; that sald deposition was taken at
the aforementioned time, date and place,
pursuant to notice or sgstipulations of counsel;
that I am not a relative or employee or attorney
of any of the parties, or a relative or emploves
of such attorney or financially interested in
this action.

IN WITNESS WHEREOF, I have hereunto setlt nmy
hand and seal of office, at Cleveland, Ohio,
this day of , A.D. 19

Sandra L. Mazzola, Notary Public, State of Ohio
1750 Midland Building, Cleveland, Ohio 44115
My commission expires January 6, 1992
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