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Miglore vs. Spoljaric

September 14, 2000
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1 IN THE COURT OF COMMON PLEAS 1 JESS] SMITH, a witness herein, called for
) CUYAHOGA COUNTY, OHIO 2 examination, as provided by the Ohio Rules of
3 Civil Procedure, being by me first duly sworn, as
2 V[C!;T;ihf?tlh(‘f;;_.OREl etal, 4 hereinafter certified, was deposed and said as
5 vs Case No. 98 CV 03 0973 5 foliows:
6 LAWRENCE SPOLJARIC, 6 EXAMINATION OF JESS! SMITH
M.D., etal., 7  BY MR. MISHKIND:
7 8 Q. Would you please state your name.
Defendants. g A.  Jessi Smith.
8 10 Q. Where do you live?
1% _____ 11 A. 247 College Street, Wadsworth.
11 DEPOSITION OF JESSI SMITH 12 Q. Areyou employed?
12 THURSDAY, SEPTEMBER 14, 2000 13 A Yes
123 . 14 Q. Where do you work?
14 The deposition of JESS! SMITH, the Witness 15 A, Medina Post Office.
15 herein, called by counsel on behalf of the 16 Q. How long have you worked at the post
16 Plaintiff for examination under the statute, 17  office?
17 taken before me, Vivian L. Gordon, a Registered 18 A. Atthat post office, one year.
18 Dipiomate Reporter and Notary Public in and for 10 Q. What did you do before that?
18 the State of Ohio, pursuant to agreement of 20 A. Cleveland Post Office
20 counsei, at the Wadsworth-Rittman Hospital, 195 21 ’ Did directly f ’ he O
21  Wadswerth Road, Wadsworth, Ohio, commencing at Q. Did you go directly from the Clevefand
22 4:50 o'clock p.m, on the day and date above set 22 Post Office to Medina?
23 forth. 23 A Yes,
24 24 Q. How long were you at the Cleveland
25 25 Post Office?
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1  APPEARANCES: 1 A, One year.
z On behalf of the Plaintif 2 Q. What do you do at the Medina Post
Becker & Mishkind 3 Office?
4 BY: HOWARD D. MISHKIND, ESQ. 4 A. Distribution clerk.
g ceyidhtOfmce Tower Suite 660 5 Q. And at the Cleveland Post Office?
Cleveland, Ohio 44113 8 A.  Mail processor.
& On behalf of the Defendant Dr. Cota 7 Q. Where were you employed before the
7 ﬂBSCI(iﬂgham, Doolittle & Bdrmughs 8 Cleveland Post Ofﬁc;e?
BY: MARK D. FRASURE, ESQ. 9 A, Dr. Spoljaric's office.
8 One Cleveland Center 10 Q. When did you leave Dr. Spoiiaric's
,  LrEmanse 11 offes?
10 On behalf of the Defendant Dr. Spoljaric 12 A. 1believe it was July 26th,
11 E\?mi"rr‘f%gn%fse{zn i?sggrr\JWAY ESQ 13, aperoximately.
The 113 St. Clair Buliding ‘ 14 Q. 1What year would that be?
12 Cleveland, Ohio 44114 ! 15 A. '98.
B e 1 16 . How tong were you employed in Dr,
jig 17 Spoljaric's office?
15 18 A. | believe it was four years or close
17 19 toit
}g 20 Q. Starting sometime in 19947
20 21 A, Yeah, | believe it was in July of '94,
21 22 Q. What was your position in Dr.
% 23 Spoljaric’s office?
2% 24 A. Receptionist.
25 25 Q. Have you ever had your deposition
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1 taken before? 1 MR. MISHKIND: Well, let me ask the 3
2 A. No. 2 witness. There is a deposition transcript. |
3 Q. You're doing a fine job so far. . 3 MR, CONWAY: Without gefting into the %
4 Let me just indicate that in the event 4 contents of what is marked. i
§ [do ask you anything that is confusing, tell me 5 MR. MiISHKIND: Absolutely. %
& that you don't understand it. | doubt that | wil 6 Q. What else was removed? .
7 ask you anything that is going to be highly 7 A, What do you mean removed?
8 technical, but if you don't understand a 8 Q. The deposition transcript was with ]
9 question, don't venture an answer, just tell me | 9 you?
10 don't understand and | will try and rephrase it 10 A.  Right. g
11 Fair enough? 1 Q. As well as the file.
12 A.  Okay. 12 A.  She handed me that stuff and | brought i
13 Q. Also, wait until I am done with the 13 it here. .
14 guestion, just so that Vivian doesn't have to 14 Q. Sothere is a deposition that Mr. ;f
15 move her fingers guicker than she has to 15 Conway has, a file which | have in my hand right |
16 otherwise, 16 now, and what else was there that you brought .
47 A, Okay. 17 with you?
18 Q. I 'know when you came in to the 18 A.  Aletter, ;
19 deposition you were holding some documents with 19 MR. CONWAY: From me to Dr. Spoljaric. |
20 you. ls that the file? 20 Q. The deposition transcript, is that the %
21 A. Yes. 21 deposition of Dr. Spoljaric? :
22 Q. And what is contained in that file? 22 A. 1believe so. | guess. |
23 A, His Vicki's chart. 23 Q. Did you read that deposition §
24 MR. MISHKIND: Po you mind if | take a 24 transcript over? ;
25 look? 25 A, No. §
Page 6 Page 8 E
1 MR. CONWAY: Go ahead, 1 Q. Did you look through it?
2 Q. The file that | have in my hand right 2 A. | saw the front of it, | just gotit. .
3 now is the file that you came in with, which is 3 MR. CONWAY: Actually, it's a
4 the original of Vicki's file; correct? 4 deposition of Vicki Miglore. | am just saying §
5 A Yes, "1 5 this so there is no bad appearance. Thisis a ;
6 Q. s this the entire document, the 8 letter telling Dr. Spoljaric that | am taking her
7 entire content of material that you brought with 7 deposition on the 14th, okay? *
8  you today? 8 MR. MISHKIND: Taking whose :
9 A. No. 9 deposition? <
10 Q.. Was there something remaved from this 10 MR. CONWAY: Or you are taking her
11 file? 11 deposition on the 14th. | am presenting her for
12 A, Yes. 12 deposition on the 14th, and the chart,
13 Q. What was removed? 13 Q. am not trying to make this .
14 A. | had stopped at Mary Ellen's and she 14 difficult. 4's just - >
15 gave me -- 15 A, That's okay.
16 MR. CONWAY: This is stuf for me, ! 16 Q. Besides the deposition of Vicki :
17 that she was going to give to me. 17 Miglore and the letter that is now in Mr. %
18 Q. Who is Mary Ellen? 18 Conway's possession, and Vicki's chart, did you i
19 A, She works at Dr. Spoljaric's office. 18 bring anything eise with you today? :
20 MR. MISHKIND: There is a deposition 20 A, My purse. :
21 transcript. 21 Q. Fair enough. | am not going fo ask 2
22 MR. CONWAY: A deposition which Mary 22 you what is in the purse. How does that sound? i
23  Ellen has marked certain things that she wants me 23 A, Good. 3
24 tolook at that she is no part of. And | think 24 Q. Did you look at Vicki's deposition at -
25 there was also -- 25  all, lvok at any of the content? §
:

ehmenTe
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1 A. 1just, when | got in the car, you 1 Q. Areceptionist in a doctor's office
2 know, | looked at the front and just set it on 2 can mean a number of different things, so | don't
3 the seat. Because | just stopped at her place 3 want o assume what it meant in terms of what
4 real quick. 4 your job responsibifiies were. Can you
5 Q. Her place being? 5 summarize for me what your job invoived as the
6 A. On Biake Road. 6 receptionist in Dr. Spoljaric's office, please?
7 Q. That's Mary Ellen's? 7 A. Sure. 1 answered the phone. | made
8 A, Uh-huh. 8 new charts. | took patients back. | did take
9 Q. That's ayes? 9 weights, referrals. And that would be about it.
10 A. Yes. 10 Q. Please explain to me what is involved
11 Q. And I'm sorry, Mary Ellen works for 11 in making a referral.
12 Dr. Spoljaric? 12 A.  First you have to okay it with the
13 A, Yes. 13 doctor, make sure that it's okay to referto a
14 Q. Whatis her title there, do you know? 14 certain - you know, a patient, if they call in
15 A.  She does the hilling, so she would be, 15  and ask can | go see doctor so-and-so for this
16 | don't know what they call those, 16 problem, you run it by Dr. Spoljaric, and if he
17 MR. FRASURE: Billing coordinator. 17 says | can see them for that, | need to see them
18 THE WITNESS: There you go. 18  first, then they would come in. But it's just
19 Q. You had in your possession Vicki's 19 fill out paperwork.
20 deposition, but you did not read it; true? 20 Q. Tell me, just to back up for a moment,
21 A, True. 21 your educational background. How far did you go
22 Q. Have you locked through any of Vicki's 22 with your schooling?
23 chart prior to coming here today? 23 A. 1graduated high school and took two
24 A. Yes. 24  yearsin college.
25 Q. Did you look through it from front to 25 Q. What college would that be?
Page 10 Page 12
1 back? 1 AL Akron University,
2 A. Notreally. Ijustlooked at the 2 Q. What were you studying at Akron?
3 things that 1 remembered, where | did the 3 A.  General classes. First year and then
4 referral, and the day that she was there last. 4 business. Camputer.
5 Q. Okay. Aside from what we have talked 5 Q. thave not been in Dr. Spoljaric's
6 aboutinterms of the chari, the letter, and 6 office when | met him. We took his deposition
7 Vicki Miglore's deposition, bave you seen any 7 here, so | have not had the opportunity to see
8 other documents that would in any way pertain to 8 the physical layout of the office or to meet any
9 Vicki Miglore? 9 of the other ladies, but other people worked in
10 A. No. 10 the office.
11 Q. Why did you leave Dr. Spoljaric's i1 Basides yourself as the receptionist,
12 office in July of ‘987 12 was Mary Ellen also a full-time employee at some
13 A, [wanted to make more money. 13 time -- when you were working there, was Mary
14 Q. Did you resign frem your position 14" Ellen there, as well?
15  there? \ 18 A Yes.
3 A Yes. : 16 <. On a day-to-day basis, who eise wouid
17 Q. To take the position at C!evelaﬂd Post 17 be working there on a full-time basis when you
18 Office? 18 were thereg, besides Mary Ellen and Dr. Spoljaric?
18 A.  Correct. 19 A.  Sue Gerard.
20 Q. Do you have any medical training? 20 Q. Do you know what Sue's position was?
21 A. No. 21 A, 3he worked the frant desk.
22 Q. Did you take any courses at all in any 22 Q. Did she have any medical background?
23 medicak-related, medical terminology or medicai 23 A.  She works at a nursing home. |
24 technician courses? 24  believe she was a nurses aide.
25 A, No. 25 Q. Who else was employed when you were
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Page 13 Page 15 §
1 working prior to July of 1998 on a full-time 1 if that would be a problem. | said no. i
2 basis besides Sue, Mary Ellen, yourself and Dr. 2 Q. Weas that the only time that you talked :
3 Spoljaric? 3 toDr. Spoljaric about Vicki? :
4 A. Before | was there? 4 A.  |believe so. "
5 Q. Before you left. 5 Q. Did you ever have any conversations -
6 A. Before | lefi? 8  with him over the phone at any time thereafter?
7 Q. You told me about full-time 7 A, No. -
8 employees: Yourself, Sue, Mary Ellen. 8 Q. You said | believe s0. Are you .
2] A. Thatwasit. 9 uncertain as to whether you might have talked to ,{
10 Q. When is the last time you talked to t0 him again or are you pretty certain that that was
11 Dr. Spoljaric? 11 the oniy time?
12 A, I'mnot sure. 12 A, Oh,1have been in the office a few g
13 Q. Welfl, have you taiked to Dr. Spoljaric 13 times, you know. I think { have had two .
14 since leaving your employment there in July of 14 appointments there in the past vear. Solcan't -
15 '687 15 remember if we talked about it before that, :
16 A, Yes. 16 Q.  Sowhat you are telling me, it's ‘
17 Q. Have you ever talked to Dr. Spoljaric 17 possible that just in passing he may have said 3
18  at any time concerning Vicki Miglore, since you 18 something to you when you were there for your own J
19 left your employment there? 19 appointment, but nothing stands out in your mind? g
20 A, Yes. 20 A. Right. Like maybe he might havs said -
21 Q. When? 21 Vicki Miglore is suing me or something like that, y
22 A. lwas there for a doctor's 22 because | know that | heard that she was. But .
23  appointment, 23 that could have been from the office girls also. :
24 Q. Is Dr. Spoljaric your physician? 24 Q. How long has Dr. Spaljaric been your -
25 A. Yes. And he had menticned that | 25 doc? :
]
|
Page 14 Page 16 g
1 would be doing a deposition, or asked me if | 1 A.  Probably three years, .
2 would, I'm not sure. 2 Q. So he started to be your doc while you ‘;’
3 Q.  Would that have been the first time 3 were still working there, as well? -
4 that you were aware of the fact that you might 4 A. Right.
5 have this occasion to meet me or to talk with an 5 Q. And you just continued going after
B attorney about Vicki Miglore? 6 going to the post office?
7 A. I don't understand. 7 A, Yas.
8 (.  Fair snough. When you went to see Dr. 8 Q. Have you had conversations about Vicki
& Spoljaric, it was for your personal health; true? 9 with any of the employees, such as Mary Ellen or
10 A, Yes 10 Sue, since leaving Dr. Spofjaric's ermployment?
11 Q. And at that time, in the context of 1% A. Yes,
12 seeing him and the physictan/patient 12 Q. Who?
13 relationship, he said to you, by the way, you may | 13 A, Mary Ellen. %
14 have to give a deposition? 14 Q. How many times have you talked with -
15 A, ltwas after | was out of the room and 15 Mary Ellen? :
16 leaving. And [ befieve - yeah. After | got 16 A Maybe twice.
17  out, it was after | was standing there and | was 17 Q. Now, vou stopped today to pick up the Z
18  writing my check and leaving., 18  material which you brought with you. And you z
19 QI Teil me, as best as you can recall, as 19 obviously had a conversation with Mary Eifen at ;
26 you're paying your bill, getting ready to leave, 20 that time? *
21 tell me to the best of your recollection what it 21 A. | told her t was on my way to do the ‘
22 is that Dr. Spoljaric said to you. 22 deposition, and that was pretty much it. She said -
23 A.  He asked me if | remembered the 23 could you give these to him, and I said yes. §
24 patient Vicki Miglore and that possibly ! would 24 Q. Tell me about the occasions where :
25 be asked to give a deposition for that, and asked | 25 you've talked to Mary Ellen about Vicki Miglore,
4 (Pages 13 to 16)
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Page 17 Page 19
1 When did those take place? 1 when she left the emergency room, or when she was
2 A, [f's been a while. When, I guess, 2 referred to another, | guess for dialysis, | did
3 they first found out that she was also suing Dr. 3 thatreferral.
4 Spoliaric, she asked me if | remembered the case. 4 Q. The emergency referral would have been
5 Q. Did she give you a call or were you 5 in March, does that sound about right?
6 still working there at the time? 6 A, Yes,
7 A.  No, | wasn't working there at the 7 Q. s there something noted in the chart
g time. 8 that causes you to be abte to recall making that
9 Q. 8o she contacted you? 9 referral?
10 A. Right. 10 A. Sure. Thereferral pager, Butl knew
i1 Q. Atthe post office, perhaps? 11 that, {remembered.
12 A. No, at home. 12 Q. You remembered making the referral,
13 Q. And asked you whether you remembered 13 And then you looked and saw the document that
14 Vicki? 14 confirmed that you made the referral; correct?
15 A, Yes. 15 A, Yes.
16 Q. And did you have a conversation at 16 Q. Canyou show me the document in the
17 that time about what you remembered? 17 file that would have been the referral form?
18 A. Yes, uh-huh. 18 A. This one,
19 Q. This would have been over the 19 MR. CONWAY: Actuslly, Howard, there
20 telephone with Mary Ellen? 20 was one other item that is not part of the
21 A. 1don't quite remember. It couid have 21 transcript which Mary Ellen gave to her to give
22 been over the felephone or in person. 22 to me, but I'm not going to share with you what
23 Q. There was one cther occasion also that 23 itis. Butit's a document that you have nothing
24 you had a substantive conversation with Mary 24 to dowith,
25 Ellen about Vicki? 25 MR. MISHKIND: It locks tike a page
Page 18 Page 20
1 A, Twice, yeah. 1 from a calendar.
2 Q. Would that have been in person or over 2 MR. CONWAY: Yeah, ail right, whatever
3 the telephone? 3 youwant to do, but | am just telling you.
4 A 1don't remember. - 4 MR, MISHKIND: Dees it have any
5 Q. Would it be, again, to review what it 5 relevance to this case in terms of perhaps
6 was that you remembered about Vicki? 6 scheduling of appointments or something?
7 A, Yes. She asked me what, you know, 7 MR. CONWAY: 1t does, bui it has
8 what | remembered, and ! said | remember doing 8 nothing that she can testify to. And if you want
9 referrals for her. 9 o talk about it later on, | can talk with you
10 Q. P'm going to talk to you about what it 10 about it.
11 is that you remember in a moment, but | just want i1 MR, MISHKIND: Cbviously, if it's
12 to find out, besides Mary Elien and the reference 12 something that may be relevant or potentially -
13 of the conversation that you told me about with 13 MR. CONWAY: 1understand that. But
14 Dr. Spoljaric, are there any other individuals 14 you had nothing to do with this, so it's not even
15 from Dr. Spoliaric’s office that you talked to at 15  germane, but | wilt talk to you later.
16 any time about Vicki since leaving? ' 16 MR, MISHIKIND: That's fine.
17 A, No, 17 Q. Now, the document that | have in front
18 Q. 1take it you remember Vicki Miglore? 18 of me, the criginat -- actually it's the primary
19 A, Yes. Somewhat. t's been two years. 18 care physician copy and it's pink. | have a copy
20 G, Were you involved in any aspect of 20 in my file that was provided by Mr. Conway. [f's
21 making any referrals? 21 not pink, #f's white, because it's Xeroxed. 1s
22 A. Yes, 22 this a document that you filled out?
23 Q. Can you tell me when and how many 23 A, Yes.
24 referrals? 24 Q. There is a reference {o the date of
25 A, [ did the emergency room referral, and 23 March 10, the member's name, member's ID, where
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1 the patient is being referred to, the date of 1 Q. And that ail took place on March 10;
2 birth, diagnosis, ICD 9 codes and then the 2 true?
3 appointment date. And that's all in 3 A.  As far as | can remember, yes. That
4 handwriting. Is thatin your handwriting? 4 was the day of the appointment.
5 A. Yes,itis. 5 Q. Now, before March 10, March 9, back to
6 Q. The diagnosis, possible dehydration €  the beginning of the year, back to the beginning
7 and gastroenteritis, where did you obtain that 7 of January of that year, do you have any
8 information fo put the diagnosis down? 8  recollection of any conversations in person or on
] A.  Probably Dr. Spoliaric. 8 the phone with Vicki or with her husband?
10 Q. Do you have a specific recollection of 10 A, Yes,
11 Dr. Spoljaric giving you that information or is iR Q. Tell me when you remember having
12 that just normal practice? 12 conversations with Vicki before March 10,
13 A.  When she calted that day, | talked to 13 A, ltwas either she came in or | talked
14 him and he said she might be dehydrated, or you 14 to her on the phone about, she was switching over
15 know, she needs to go to the emergency room, so 15 to Dr. Spoliaric, and, you know, when people are
16 that's where | got the dehydration from. And he 16 switching over, we used to tell them, you know,
17 probably iooked at the throwing up and that wouid 17 have your records sent or get your records,
18 be the gastroenteritis, 18 After that, she came in and she had
19 Q. The purpose for this question is just 19 made an appointment because she wasn't feeling
20 to try to determine areas where ! should or need 20 well, and we got her in, and she came in and she
21 o ask you guestions about, so I'm going to try 21 was at the window and she said something about
22 to limit things and that's why this question is 22 not having her records. And so either we toid
23  asked. 23 her that she needed to go to Dr. Cola's office
24 Do you have any recoitection, Jessi, 24 and sign a release to get them and she said she
25 of any communication or contact that youhad with | 25 would do that.
Page 22 Page 24
1 Vicki prior to March 10, before March 10, 19987 1 Q. Feelfree to look at the record i
2 Do you remember anything about any contact or 2 this wouid help put dates behind some of these
3 communication before this date? 3 conversations.
4 A Yes. 4 My understanding is that Vicki was
5 Q. What do you remember and when? "1 5 firstseenin Dr. Spoljaric’s office after a long
53 A, She called and said she was sick. She 6 perlod of not being a patient of his on Decamber
7 said she was vomiting and, whatever, vomiting and 7 30,1987, Is that consistert wifn what your
8 tired or whatever, and she would fike to see the 8 records show?
9 docfor. So we made her an appointment. 9 A, Yes.
10 Q. Do you recall what — 10 Q. The reference that yau just made in
1 A, Orthat's wrong. I'm 501y, 11 terms of her calling to set up an appointment to
12 Q. That's okay. 12 see Dr. Spoljaric, can you tell me when it was
13 A. She called and said she was vomiting 13 that she called?
14 and we told her that, you know, # sounds like a 14 A, The first time when | was telling you
15 virus. Actually we put her on hold and tatked to 15 was before, it was before that she had cailled and
16 Dr. Spoljaric and he said it sounds like, yvou ! 16 asked for, fold us that she wanted to come back
17 know, it's a virus; call in 2 couple days if she 17 to Dr. Spolfaric and if that would be all right.
18 is worse, or call if she gets worse. And so 18 And | said get your records, that would be fine,
19 that's what we told her. 18 and call when you need an appointment.
20 And then | believe she calied or her 20 Q. My question to you is, can you tell me
21 husband calied back and said she couldn't aven 21 either from what you remember independently or
22 get out of bed, and we aither took 3 phone number 22 from what is in the chart when it was that she
23 or put her on hold, him on hold and talked fo the 23 made that call fo reinitiate the refationship or
24 doctor again and he said you need to send her to 24 to set up an appointment to see Dr. Spoljaric?
25 the emergency room. 25 A.  To set up this appointment, it would
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Page 25 Page 27
1 have been either that day or the day before. Dr. 1 Are you, as well?
2 Speliaric's practice is we usually get them in 2 A. Thatwas prior to.
3 that day. 3 Q. Oh, itwas prior to the visit?
4 Q. Is there anything reflected in the 4 A. It was the first, when she first made
5 chart that would indicate that she called on the 5 contact with us.
6 30th or calied on the 29¢h to set up this 6 Q. Again, that would have been a day or
7 appointment? 7 two before?
8 A, No. 8 A. Both visits that we talked fo her, we
g Q. What you are testifying to is the § tiold her she needed {0 get her records.
10 doctor's general practice in terms of trying to 10 Q. When you say both visits —
11  setup an appointment as soon as it can be done? i A, Well, she either stopped in or called
12 A.  Right, 12 on the phone and said, | want fo transfer, you
13 Q. Okay. But you don't have a specific 13 know, see Dr. Spoljaric again. And | said, get
14 recollection as you are sitting here right now, 14 your reccrds from Dr. Cola's office. And then
15 do you, of the date, whether it's the same day or 15 the second time she came, | guess it was December
15 the day befors or days before, as to when Vicki 16 30th, we did not have her records., And 1 said,
17 first made the contact with the office and said, 17 you need to -- she said she had already contacted
18 1 would like to see Dr. Spoljaric; is that 18 Dr. Cola's office and they hadn't given them to
19 correct? 19 her yet, or we didn't receive them in our office,
20 A, According to her chart, it was 20 and we said, well - | remember she said she
21 probably that day, When somebody has, you know, 21 wouid go over there and sign a release. I'm not
22 if they call and they are sick, we get them in. 22 sure if that was the first one or the second
23 If they want a checkup, you know, they usually, 23 time.
24 it might be a week later. 24 Q. Can you tell me - if you can't,
25 Q. The chart, again, it doesn't reflect 25 that's fine -- how much time passad between the
Page 26 Page 28
1 - just so I'm not missing anything - it 1 first contact that she made and when she actually
2 doesn't reflect the time or the date that she did 2 appeared in the office on December 30th?
2 make that telephone call; correct? 3 A, T'mnot sure.
4 A. No. . 4 Q. It could have been potentially weeks?
5 Q. Do you specifically remember her 5 A, Two weeks, yeah,
6 making the telephone call to the office? 6 Q. Astowhen an authorization was given
7 A.  Not really. 7 to her and she said she would take it to Dr.
8 Q. You mentioned a moment ago about 8 Cola's office, you are not certain whether it was
S something as it relates to telling her {o arrange 9 on December 30th or whether it was on that very
10 to get her doctor's recards. Do you specifically 10 first contact?
11 remember telling her to get her doctor's records? | 11 A. The refease, you have fo sign a
12 A. Yes. 12 release to get your records, but she — | don't
13 Q. You told her that over the telephone 13 know if, you know, we gave her gne or I'm not
14  orin person? 14 " sure about that, but 1 remember on both of those
15 A, | think she was at the window when we 15  visits, we told her, you need to get your
16 were talking about it. | told her she needed to 16 records. And | believe on the December 30ih
17  sign a release and take it to Dr. Cola's office. 17 visit, | actually called Dr. Cola's office and
18 Q. Did she then leave the office with 18  asked them and gave them the information and they
18 that release to get the records? 19 said she needed to sign a release.
20 A, | believe - | don't know if we gave 20 Q. Do you know whether Vicki had already
21 her a refease or not. If we did, it would he at 21 given a release or authorization fo Dr. Cola's
22 Dy, Cola's office, but they have them at every 22 office fo tfransfer the records before December
23 office, usually, a release for medical records. 23 30, 19977
24 Q. 1guess | want fo understand what your 24 A, i'm not sure.
25 recollection is. 'm on December 30th, 1997. 25 Q. Do you recall having any

7 (Pages 25 to 28)

Patterson-Gordon Reporting, Inc.
216.771.0717



JESSI SMITH . September 14, 2000
Miglore vs. Spoljaric
Page 29 Page 31 }i:
1 communication, yourself, on December 30th, 19897 1 would either be taken by the patient or would be :
2 with Dr, Cola or Dr. Cola's office about 2 sent from your office to the doctor's office?
3 transferring the records over for Dr., Spoliaric? 3 A Yes. . %
4 A, I'm pretty sure it was December 30th 4 Q. Do vou know specifically in this case >
5 thatidid call Dr. Cola's office. S how the process was accomplished in terms of :
6 Q. De you have a spacific recollection of 8 getting Dr. Cola to release his records to Dr. 1
7 that conversation? 7 Spoliaric? ‘
8 A. Not specific, but | did ask them that, 8 A. Well, Vicki tried and she said they :
9 told them that we needed her records and gave 9  wouldn't release them. And | said, well, | will -
10 them our address and evearything. 10 cali Dr. Cola's office and see if we can have ’%
11 Q. Do you recall on December 30, 1997 11 them released. And | called and they aventually
12 whether any of the records were faxed over fo 12 sentthem. {
13 your office? 13 Q. How long after you made that telephone -
14 A. No. We did not have them that day. 14 call did the records arrive?
15 Q. How do you know that? 15 A.  I'm not sure about that,
18 A.  Because we didn't. i remember. | 16 Q. {twasn't the same day, was it? %
17 mean, | remember we didn't have them that day, 17 A.  No. §
18  because he came out, maybe, and asked for them 18 Q. Do you have a recoilection as to what
19 and we didn’t have them, 19 explanation, if any, they gave you at that time Y
20 Q. Tell me why, if you know, why Dr. Cala 20 asto why the records hadn't been released?
21 came out and asked -- excuse me. 21 A.  No. ;
22 Dr. Spoljaric came out and asked for 22 Q. Was it Dr. Spoljaric's - strike i
23  the records? 23 that. |
24 A. | believe she told him. She mentioned 24 When records would arrive, did you f
25 a couple times that, you know, she was unhappy 25 have any partin doing something with records on E
i
i
Page 30 Page 32 i
1 with Dr. Cola and that she could not get her 1 3 new patient? i
2 records from him, for some reason. 2 A. Yes, j
3 Q.  You remember that? 3 Q. What would you do with the records? -
4 A, Un-huh, 4 A.  Attach the records to the chart and
5 Q. That's a yes? “| 5 putthem on his desk. -
5 A Yes. & Q. And then would Dr. Spoljaric review »
7 Q. And you remermber Dr. Spoliaric coming 7 those records?
8  out on December 30th asking whether or not the 8 A, When he did his charts, he would ,<,
% records had arrived or were there? 9 review them. §
10 A.  1believe he did. 10 Q. Would you have been the ore that would
11 Q.  You talked about Dr. Spoliaric's 11 have eventuaily received Dr. Cola's records and }
12 practice of setting up appointments fairly prompt 12  attach them to the chart or might that have been %
13 after a patient will call to request an 13 someone else? s
14 appointment; true? 14 A. Ttcould have been any one of us,
15 A, Yes. 15 Q. Are you able to tell by looking at the i
16 Q. Was Dr. Spoljaric's practice to 16 chart whether it was you or somesne elsa?
17 require that the patient arrange tc get the 17 A. No. ;
18  records transferred over, or would Dr, Spoljaric 18 Q. Canyou tel: from the chart when it B
18 arrange to get records from the previous doctor? 18 was that the records wera received? g
20 What was the office practice? 20 A, No. | can tell that it probably %
21 A. [t depended. Either way. Sornetimes 21 wasn't faxed, because it would have our little g
22 we would have them sign a release as we sat there 22  fax numbers at the top. §
23 and we would fax it over right away if we knew 23 Q. Before December 30th, there was one §
24 the fax number and we were not extrermnely busy, 24 contact that Vicki had made to set up the :
25 Q. And other times the authorization 25 appointment and to transfer her care over o Dr. '
-
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Page 33 Page 35

1 Spoljaric; true? 1 December visit that he came out and asked if the

2 A, Yes, 2 records were available, do you recall anything

3 Q. The exact date or week that that 3 else that he said while Vicki was present?

4 contact was made, you can't remember? 4 A, No.

5 A.  Right. 5 Q. After Vicki finished seeing Dr.

6 Q. And as far as anything reflected in 6 Spolfaric on that day, do you recall anything

7 the chart as to when she made that contact, there 7 else?

8 is nothing reflecting that either, is there? 8 A. No.

9 A. No. 9 Q. Did you have any contact with Vicki
10 Q. Before she arrived on December 30th, 10 that you recali before we get to March of '987?
11 do you remember anything else about any 11 A, No.

12 communication that you had with Vicki in advance 12 MR. CONWAY: You mean January?
13 of the December 30th appointment? 13 MR. MISHKIND: No, March, After the
14 A, No. 14  December visit,
15 Q. Tell me as best as you can recal! ail 15 Q. Did you have any further contact?
16 that you can recall about what you observed or 16 A. She had a visit in January.
17 heard when she came to the office on December 17 Q. Right. But do you have any
18 30th, 1997 for her first official visit at that 18 recollection of that January visit?
19 time. 19 A, No.
20 A. | believe she explained why she was 20 Q. Were you present — were you working
21 coming back, about her insurance changing over 21 on that day when she was there?
22 and that she wasn't happy with Dr. Cola and that 22 A, Yes, | took her weight.
23 she wanted to — she liked Dr. Spoliaric 23 Q. 3o that's a good indication that you
24 previously when he was her doctor. 24 were there.
25 Q. Anything else that you recall? 25 A, Yes. Itsaysfwas.
Page 34 Page 36

1 A. No. 1 Q. But other than taking the weight -

2 Q. You weren'tin Dr. Spojjaric's office 2 for example, if | asked you, tell me what you

3 - you didn't go into Dr. Spoljaric’s office 3 remember Vicki saying on that day, can you tell

4 when Vicki was in with Dr. Spoijaric, did you? 4  me anything?

5 A. No. 5 A, No.

6 Q.  Was Vicki accompanied by anyone on 6 Q. Ortelt me what you said to Vicki, can

7 ihat date? 7 you tell me that?

8 A, 1don't recall. 8 A, No.

9 Q. It's possible? You just don't recall g Q. Orhow she appeared on that day?
10 one way or ancther? 10 A. | mean, according to the chart, she
11 A. | don't believe so, but I'm not sure. 11 had the flu.

12 Q. Did you participate at all in taking 12 Q. But from your --

13 the weights or doing anything on Vicki on that 13 A, Possibly.

14  date? 14" Q. From your personat observation, you
15 A. The weight. Oh, actually, yes, 1 15 don't have a recollection --

16 initialed it. | did the weight on 12-30. H A.  That appoiniment gid not siand out.
17 Q. You do recalt Dr. Spoljaric coming out 17 Q. Gotyou. And after January 22nd, she
18 and asking whether the records had arrived, that 18 then is seen on March 2nd?

19 you specifically remember; true? 19 A, Uh-huh.

20 A, I'm pretty sure if was the December 20 Q. True?

21 visit, 21 A. Yes.

22 Q. By that, it could have been ane of the 22 Q. Woere you working on March 2nd?
23 subsequent visits, as well? 23 A. I'mnot sure,

24 A. Possibly. 24 Q. Did you make any notes?

25 Q. Inany event, assuming it was on the 25 A.  No, | did not do the weight that day.
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Page 37 Page 39 ||

1 Q. Do you have any recollection at all of 1 called early and said she wanted o see Dr. z
2 anything that transpired with Vicki there? 2 Spoljaric. What did you do when she made that }
3 A.  Well, yeah, that was the day that she 3 request? . -
4 had the emergency room -- or, no, that was right 4 A, Made her an appointment.
5 before that.  don't recall that day. 5 Q. You immediately then grabbed tha .
8 Do you know, what day of the week was 8 schedule and gave her a time to come in?
7 it? 7 A, I believe so.
8 Q. We can check that, but certainly it's 8 Q. Would you have had to have checked
8 some eight days before we get to the emergency 9 with Dr. Spoljaric first before making the
10 room visit, 10 appointment? ’j
11 A, |dont 11 A. It depends on when she made the
12 Q. You have no independent recollection? 12 appointment if she was vomiting or not, or if she a”
13 A. No. 13 said | need to see Dr. Spoljaric, | don't feel i
14 Q. Did you make any notes at al} of 14 well, and you know, if she had another symptom, ""
18 anything relative to Vicki's case that either 15 headaches or whatever she had, we would make her
16 were made back in '98 that might not be in the 18 an appoiniment. g
17 chart, or since you ieft warking for 17 Then [ believe they must have called
18 Dr. Spoljaric? 18 back and said she was vomiting and couldn't get *
19 A, Notthat | recall 19 out of bed. <
20 Q. Has Dr. Spoljaric ever indicated to 20 Q. Did Dr. Spoljaric instruct you that i %
21 you when it was that he first received Vicki's 2% a patient calls with certain symptoms that you :
22 records? 22 should schedule them to come in or - sirike %
23 A. No. 23 that. |
24 Q. Did Mary Elfen indicate to you when 24 Were you advised as to what type of :
25 'she believes Dr. Spoliaric first received Vicki's 25 symptoms needed to be reported immediately to the
:

Page 38 Page 40 *

1 records? 1 doctor, as opposed to just simply scheduling an *
2 A. They are not sure. 2 appointment? :
3 Q. That's what she told you? 3 A. I believe | learned that as | worked ;
4 A. Yeah. She asked me. 4 there. I'mean, | was told by the girls, you
5 Q. Alfright. 1am going to jump now to 5 know, whenever | would answer the phone, 1 would f
8 March 10th, but i want to make surs that you've 6 always say, could you hold, piease, let me get ,
7 told me everything that you can recall about your 7 the appointment book. | would mention this and ;f
8 observations or conversations with Vicki setting 8 this and this is going on.
9 up the first appointment and when she arrived on 9 And | think vomiting is one of the s
10 December 30th. Have you toid me everything that | 10 only things, or if they are bleeding or
11 you can recall at this point? 11 something, if it's an emergency type situation,
12 A. | believe so, 12 you send them to the emergency room. I's kind 2
13 Q. When Vicki called on March 10th, was 13 ofiike & common sense thing. You don't want
14 the doctor booked? Did he have a full schedule 14 somebadythere vomiting, you know, maybe exposing ||
15 that day? 16  the other patients fo it,
18 A Wel, we put her, | balieve we put her 18 Q. In terms of making the decision as io
17 in. | mean, we ended up making her an 17 whether the patient needed to e seen in the g
18  appeintrnent, | thought. Maybe not, 18  office or sent to the emergency room, would You }
19 . Telf me, if you would, pleasg — 19 put the patient on hold and check with the nurse .
20 A.  8he had called earlier and said she 20 or with the doctor? .
21 wanted to see Dr. Spoliaric. 21 A, Yes. We would always check with the 3
22 Q. Okay. 22 doctor. Either put them on hold or if he wasn't .
23 A. And then she called back and said she 23 there, we would call them and ask him. §
24 was, you know, vomiting. 24 Q. When Vicki called that day on March :
25 Q. Let's go back to the beginning. She 25 10th, did you check with the doctor first before %
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Page 41 Page 43
1 setting her up for an appointment, the first 1  ambulance.
2 cali? 2 Q. Do you have a recollection of what you
3. A, I'mnot sure. 3 said during that conversation?
4 Q. inany event, sometime later after 4 A.  That's just something we usually say,
5 that call, someone called back? 5 Q. And | understand that there is sort of
6 A, Yes, 6 a protocol that you would follow, | just want to
7 Q. And was that her husband? 7 find out what specifically you remember saying to
8 A, Yes. 8 Mr, Migiore. If you don't remember —
g Q. Do you remember tatking to her 9 A, It's very vague.
10 husband? 10 Q. That'sfine. | don't want you to
11 A. Yes. 11 guess. You are doing a goed job so far.
12 Q. You do remember that conversation? 12 Let's move past March 10th. When is
13 A. Not all the conversation exactly what 13 the next time that you had any contact, either in
14  was said, but yes. 14 person or on the phone concerning Vicki?
15 Q. Tell me what you recall about the 15 A.  Probably on 3-26, when | did this
16 conversation. 16  referral.
17 A. He said she was vomiting and she could 17 Q. Is this when she was in the hospital?
18 not get cut of hed. She was very weak. 18 A. She was being sent to Akron City.
19 Q. And what did you do? 19 Q. Again, do you remember the
20 A. | said she probably needs to go to the 20 conversation with Vicki that led up to the
21 emergency room. If you will hold, let me talk fo 21 completion of this referral?
22  the doctor. 22 A, Vaguely.
23 Q. Do you remember going and talking to 23 Q. Tell me as best as you can. Don't
24 Dr. Spoljaric? 24 guess, but tell me what you remember.
25 A. Yes. 25 A.  She called and she said she needed a
Page 42 Page 44
1 Q. And what did Dr. Spoliaric tell you? 1 referral to go to Akron City and told me what she
2 A. She neads to go to the emergency 2 had, | believe, and kind of was shocked that she
3 room. She could be dehydratad. 3 had something that had. And that's about it,
4 Q. Did he tel you anything else? 4 Q. Do you remember her telling you what
5 A. No. 5 it was that she had?
8 Q. You then went back and got on the 8 A. Vaguely.
7 phone and was - 7 Q. What do you remember her teliing you
8 A. Isaid, send her to the emergency 8 she had?
9  room. g A.  Renal failure.
10 Q. The form that you have, the pink form, 10 Q. Did she use the term Wegener's
11 was this something that they needed to pick up to 11  granuiomatosis?
12  be able fo get into - 12 A.  I'mnot sure. .
13 A, No, we fax them. 13 Q. 1 she had used that term, would that
14 Q. Where did you fax that to? 14~ have been something that you would have been
15 A. The hospital. . 15 familiar with?
16 Q. Did you have any further communication 18 A, No.
17 with Vicki or with her husband on March 10, after 17 Q. Did you have to talk to Dr. Spoljaric
18 telling her husband to take Vicki to the 18  to get this form filled out?
18 emergency room? 19 A, No. Something like this, she was
20 A, No, not that | recall. 20 referred by, | guess, the nephrologist, and we
21 Q. Did you advise them to call an 21 don't - it's kind of a given. He knew about
22 ambulance or just to drive to the emergency room? 22 it. He knew she was going there. You know, we
23 A, 1said if he could not get her there, 23 do run it by him usually when we do referrals.
24 we usually, when we send somebady, if they are in 24 Q. Do you remember running this by Dr.
25 bed, we say, you know, if you need to, call an 25 Spoljaric?
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1 A Pmsure. 1 you didn't have a lot of contact, but how did you E
2 Q. Do you specifically remember? 2 and her get along in terms of interaction in the @
3 A, Mostof the ime, { mean, if i's for 3 office? |l
4  awart or something, that's kind of -- if he has 4 A, Her first visit, she had let me know
5 already toid us they are going to go see a 5 thatshe was g clown, and |, you know, | have ‘
8 certain doctor, then we don', we justdo a 8 Kkids, so { was, you know, | talked to her about
7 referral. But something like this, I'm sure | 7 itand asked her questions and we got along good.
8 probably mentioned to him that | did a referral 8 And then when she came in to pick up her records,
g for her to go to Akron City. 8 she had said that this had nothing to do with Dr. 3
10 Q. Tell me what he said to you. 10 Spoljaric, because, | guess, we had already heard .
1 A, Okay. 11 about her suing Dr. Cala. H
12 Q. Again, ars you guessing? 12 Q. How did you hear about it? ;
13 A. It's vague. This is just what usually 13 A, Probably through Dr. Spoljaric maybe. .
14 happens in the office. 14 Q. Dr. Spoljaric toid you that Vicki was %
15 Q. Again, | know that tere is a usual 15  suing Dr. -- :
16 process. | want you o remember just what you 16 A, Maybe Vicki did. '
17 recall. Forget about the usual practice, whether 17 Q. When did Vicki tell you that she was :
18  that occurred or not. We will just leave that 18 suing Dr. Cola? .
19 aside. 19 A, It was probably when she picked up her §
20 1just want, Jessi, for you to tell me 20 records. She came in and just, she said that :
21  what she remembers. Do you specifically remember 21 this has nothing to do with Dr. Spoljaric. f
22 having & convearsation with Dr. Speljaric? 22 Q. She came in and said this has nothing :
23 A. No. 23  to do with Dr. Spoliaric, but | need a copy of §
24 Q. Fair enough. 24 Dr. Spoljaric’s records? |
25 After this referral relative io the 25 A Yas. z
i
;%
Page 48 Page 48 g
1 dialysis was done, did you have any further 1 Q. True? :
2 contact in person or on the phone with Vicki at 2 A.  Uh-huh. ;
3 any time after that? 3 Q. Did she say anything else to you at :
4 A Yes, 4 that time? .
5 Q. When would that he? 5 A.  She was just out to get Dr. Cola. §
6 A.  She came into the office to get her 6 Q. And did she use those terms, that she :
7 records. 7 was out to get, oris that your interpretation? :
8 Q. Do you remember when that was? 8 A, ltjust kind of rings a bell. it's -
3 A It was a while after all this. | 9 vague. :
10 believe the slip in here says it was March Gth of 10 Q. Notthat she necessarily used those g
11 '99 when she got her records. 11 terms, but that's how you interpreted what she :
12 Q. Had you seen or talked to Vicki since 12 was saying? %
13 March 26th, 1998 until she came in to get her 13 A.  Right. .
14 records? 14 Q. Bhe told you that this had nothing to :
15 A, Tdon'tknow. |don't belisve so. 15 do with Dr. Spoljaric, but | need a copy of my ffi
18 Q. Does anything stand out in terms of 1116 records? :
17 having any contact with her? ‘ 17 A.  She had nothing against Dr. Spoljaric |k
8 A No 18 and it was just Dr, Cola she was after. L
19 Q.  When she came in, did she come in 19 Q. Did you ask her any further questions ;
20 unannounced or did she cali ahead of time? 20 fo explain to you what she meant by that? .
21 A.  She came in unannounced. 21 A. No. §
22 Q. When she came in, did you remember who 22 Q.  Did she clarify at all what she meant §
23 she was? 23 by that, to you? .
24 A Oh, yes. 24 A. Notreally. §
25 Q. How did you and Vicki - even though 25 Q. Was this a relatively brief .
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1 conversation that you hadg? 1 with regard to any interactions that you had.
2 A. | believe I copied her records that 2 From the standpoint of prior to the
3 day and gave them to her. 3 first appointment, then the first appointment in
4 Q. Did you have any further conversation 4 December, and then the appointments in January
5 with her as you were copying the racords? 5 and March, have you fold me everything that you
"B A.  No. The copy machine is around the 6 can remember in terms of what you observed or
7 window, s0 | reaily couldn't see her. 7 what was said during the appoiniments that you
8 Q. She didn't come back and help you 8§ were personally able to hear and see?
S copy? 9 A Yes.
10 A, No. 10 Q. And then with regard to filling out
il Q. Did you have to clear obtaining the 11 the forms, the referrals, have you told me
12 records from Dr. Spoljaric first? 12 everything that you remember about the process of
13 A, No 13 filling them out and what was said by Vicki?
14 Q. You provided her a copy of the records 14 A. Yes. | had to call SUMMA to find out
15 and handed them to her. Did you have any further 15 how to go about filling out the one for the
16 conversation at that point as to what her plans 18 dialysis, because | wasn't sure. 1 wanted to
17 waere or what she was intending to do with regard 17 make sure it was for the right amount of visits.
18 to the records? 18  And she wasn't too sure what she was going to be
19 A. No. 18 doing with the dialysis.
20 Q. Did you ask her any further questions 2¢ | called Akron City also and asked
21 as to whether or not she intended to file 5 21 them what 1 should put down to make sure that the
22 lawsuit against Dr. Spoljaric? 22 referrat went through okay, because it was kind
23 A, No. She told us that. 23 of a big - | mean, | thought it was a big thing.
24 Q. She said that this had nothing to do 24 MR, MISHKIND: Thank you for your
25 with Dr. Spoljaric, were her worgs? 25 time. [have nothing further.
Page 50 Page 52
1 A, Carrect. 1 MR. FRASURE: Nothing.
2 Q. Did she ever say anything else to you 2 MR. CONWAY: She will read it over.
3 during that meeting other than what you have told 3 -
4 me? X 4 {Deposition concluded at 5:45 p.m.)
5 A.  Not that | recall. 5 (Signature not waived.)
8 Q. Woas Dr. Spoljaric in the office an G
7 that day? T
8 A. I might have seen patients that day, 8
9 but | don't think he was in the office when she 9
10 stopped in. I'm not sure though. 10
1 Q. Have you told me everything that you 11
12 remember about that visit in '99 when she came in 12
13 to geta copy of her records? 13
14 A. Yes. 14
15 G Any contact with Vicki at any time 15
168  after the occasion when she came il to get her 18
17 records? 17
18 A. No. Not that | recall. 18
19 G.  Have you ever seen Vicki out and about 19
20 inthe community? 20
21 A.  No, not that | can remember. 21
22 Q. Ever hire her as a clown? 22
23 A.  No, never got around fo it 23
24 Q. tam almost done. |just want io make 24
25 sure that there isn't anything that { am missing 25
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corrections:
PAGE LINE REQUESTED CHANGE

JESSI SMITH

Subscribed and swomn to before me this
day of , 2000,

Notary Public

My commission expires

© 0 N D AW N

=
[ =]

Page 54

CERTIFICATE
State of Ohio,

38
County of Cuyahoga.

I, Vivian L. Gardon, a Natary Public within
and for the State of Ohio, duly commissioned and -
qualified, do hereby certify that the within
named JESS! SMITH was by me first duly sworn to
testify to the truth, the whoie truth and nothing
but the truth in the cause aforesaid: that the
testimony as above set forth was by me reduced io
stenotypy, afterwards transcribed, and that the
foregoing is a true and correct transcription of
the testimony.

| do further certify that this deposition
was laken at the time and place specified and was
completed without adjournment; that ! am nat a
relative or attorney for aither party or
otherwise interested in the event of this action,
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