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Yes. 

In addition to those materials, those that you 

sent off to Pat, and the report of Dr. 

Mendelsohn, are there any other materials that 

you have received since the date of your 

deposition August 12th? 

No, I don’t think so. 

Okay. You haven’t received any other reports? 

No. No. 

Any summaries of testimony of other experts in 

this case? 

No. 

Have you had the opportunity to do any research 

concerning the case in any manner? 

No. No. Not really, no. 

Okay. When you say not really, you seem to be 

qualifying it some. 

You’re right. I didn’t mean that. 

You’ve not had the opportunity to look at any 

articles which agree or disagree with your 

opinion, I assume? 

No. 

Have you had the opportunity to talk with Pat 

Murphy about any of the issues that have arisen 

since your deposition on August 12th? 

agestrom I 



t 

G 

r 
I 

E 

C 

16 

11 

12 

13 

14 

15 

16 

17 

ia 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

2 .  

2 .  

! .  

L .  

Q. 

A. 

2 .  

i .  

! .  

9a 

Well, I guess I did and I told him that I had 

found Dr. Mendelsohn’s report. 

And did you discuss Dr. Mendelsohn’s opinion? 

No. We didn’t really. I didn’t know whether it 

was important or not but I said that I had found 

it and I felt very guilty not having kept all 

the papers together. 

All right. Was that just recently that you 

found that report? 

It was this morning. 

And did Pat have the opportunity to tell you 

about Dr. Mendelsohn’s deposition in any manner? 

I don’t think he - -  oh, his deposition, no. No. 

Did you have the opportunity to discuss the 

doubling time theory in any way with Pat? 

He mentioned it and I told him that to be 

honest, I don’t know anything about that. That 

isn’t something that I with any intelligence can 

discuss. 

So essentially you are where you were when we 

last talked with you? 

Exactly . 
Except that you’ve had the opportunity to 

prepare the supplemental report which we 

discussed very briefly when we were there 
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the materials that you have that I’m looking for 

today and I’m going to the materials in the 

order that they’ve been supplied to me through 

Mr. Murphy and I see a letter from Mr. Murphy 

dated September 14th’ 1993 to you. 

Do you have that there before you? 

Yes I 

Now, at the bottom of that, at the bottom of 

that letter is a note. 

Is that in your handwriting? 

Yes. 

It‘s dated 1/9/91? 

Right. 

And what is the relevance of 1/9/91? 

If I recall it correctly, Mr. Boyd saw someone 

who on that date felt that the tumor, that’s why 

I quoted it, was not curable or resectable. 

So that is a notation that you found in the 

medical records that were supplied to you? 

That’s right. 

And talking about the medical records that were 

supplied to you, I find that there were excerpts 

from the hospital records that were supplied to 

you. 

Were there any omissions or materials that 

ehler agestrom I 
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you believe that you needed in order to form 

your opinion which were not supplied? 

No. 

Any obvious omissions that y o u  felt you needed 

to form an opinion in the case? 

No. 

Now, when you saw the 1/9/91 notation not 

curable or resectable, did you agree with that? 

Yes. 

Can you give me an idea in your opinion at what 

point the metastatic disease became incurable 

and non-resectable? 

Well, no. I don’t think anyone can. I think, 

remember he wasn’t seen for approximately a year 

and when he was seen, this was such a 

fulminating, aggressive tumor that I think that 

decision was made at that point, but I don’t, I 

don’t know, no, I couldn’t say when he became 

unresectable. 

Now, you just said something there, you said you  

don’t think that anyone can. 

Do I conclude from that statement that 

essentially because the tumor wasn’t diagnosed 

in November of 1989, and the staging was not 

done, and the staging was not done between 

Mehler & Hagestrom I 
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November of ’89 and the fall of 1990, that it’s 

difficult to pinpoint a time between November of 

’89 and the fall of ’90 when it became less 

probable than not that he could survive the 

disease? Do you understand that question? 

I’m not sure. 

It’s kind of convoluted. Let’s ask it this 

way. 

I’m assuming that in November of 1989 had 

this disease been diagnosed, he probably would 

have been cured with the proper treatment, would 

you agree with that? 

No, I don’t think you can say that. 

All right. 

Plus I think I made it clear it’s my very firm 

conviction that his metastasis did not originate 

with the lesion in the tongue. 

We’ll get back to that then. Let me go on with 

some materials here and we’ll explore that. 

Okay. 

I’m looking at your copy of Dr. 

to me of January 12th’ 1994. 

Do you have that there? 

Yes. 

And on page three you have some 

Mehler & Hagestrorn 

Brett’s report 

notations 
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concerning the second paragraph. 

Okay. 

And you have underlined the first sentence, Ira 

significant proportion of patients who have oral 

leukoplakia develop malignancy over time." 

Yes. 

And written above that paragraph is "what if he 

had. 

What did you mean by that? 

I was referring to the paragraph above, the last 

sentence, "there was no indication that Mr. 

Brown ever communicated," excuse me, "there was 

no indication that Dr. Brown ever communicated 

the pathologic findings to Mr. Boyd." I wrote 

what if he had? 

And what does that mean? 

Well, he would have told him what the 

pathologist told Dr. Brown. 

And in your position that was that it was a 

benign report? 

That's right. 

You have in the left-hand margin "not true." 

What did you mean by that? 

That's just rubbish, that a significant 

proportion of people with - -  once again, you 

I agestrom I 
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know my feeling about the word leukoplakia. 

That just isn’t true. 

Okay. And you’ve taken the position that 

essentially there are no pre-malignant oral 

lesions, correct? 

Yes. 

That’s a fair statement of ,your position? 

Yes. And I think Dr. Brett, am I pronouncing 

his name correctly? 

Yes. 

He, if I understand, he’s a medical oncologist. 

He doesn’t treat these and he doesn’t manage 

them either. 

You know, Doctor, in looking through a copy of 

Medical Oncology Today, the second edition, I 

found a reference to pre-cancerous lesions, oral 

lesions. 

Would you agree with me there is a great 

deal of authority that there are pre-malignant 

oral lesions? 

No. I wouldn’t. 

You would not agree with that? 

I would not. 

Do you take the position that this is an old 

medical theory and that medical science today 
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believes that there are no pre-malignant 

1 es ions ? 

Well, you’re being a little inclusive by saying 

there are no, you know, never say always and 

never say never. 

I don’t know exactly what you’re talking 

about. Certainly the rather cavalier way of 

using the word leukoplakia the way these people 

do, I mean what are we talking about? What is 

the histological description of whatever this 

leukoplakia is. 

Let me ask it this way then. 

I think from your prior testimony you 

testified that pre-malignant is the problem that 

you have with it, that benign lesions don’t 

become malignant, but there are benign lesions 

that occur commonly together with cancerous 

lesions, is that your position? 

I can accept that, yes. 

So that if you see certain things, and we 

defined that previously in your deposition, but 

if you see certain things that are a warning 

sign and essentially you eliminate the condition 

on the tongue because they can occur in common 

with a cancerous condition and it is just better 
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to be safe, is that fair? 

I don’t think that is what I was talking about. 

I was talking about just looking is one thing. 

That is what leukoplakia is. It’s a descriptive 

term. I was talking about a histological 

description of what that leukoplakia is. That 

is what Dr. Brown did. He appropriately 

biopsied it. 

All right. And we didn’t talk about the 

difference between dysplasia and those terms 

that were used by Dr. Alonso in her written 

pathology report. 

Is there a difference in your mind between 

dysplasia and that which was set forth in her 

written report? 

Well, help me to define what it is you actually 

mean. 

Well, in the telephone conference note made by 

Dr. Brown he wr,ote mild dysplasia. 

Yes. 

Would mild dysplasia be consistent with the 

written diagnosis and microscopic findings 

contained in her pathology report on the 

November 22, 1989 biopsy? 

I don’t have before me what her written report 

I agestrom I 
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said. 

Q. Do you have that there in your materials? 

A. I don’t know. Do I? 

Q. Yes. You should. I have a copy of your 

materials and it’s in that. 

A. Help me. Where is it in what you have? You 

have everything numbered. 

Q. Mr. Murphy does. 

MR, MURPHY: It should be in the 

first section, part of Dr. Brown’s office 

chart material. I believe there’s a copy 

of Dr. Alonso’s report in there. 

A. Okay. Hang on. Okay. I have it. “Moderate 

papillary hyperplasia with hyperkeratosis, focal 

mild atypia and chronic inflammation from 

tongue . 

Q. Correct. 

A. Is that it? 

Q. Is that diagnosis consistent with mild 

dysplasia? 

A. Well, that isn’t what she said. 

Q. I understand. 

A. I ’ m  not sure - -  

Q. They are the same thing? 

A. I don’t know. I don’t know how to answer that. 

Mehler & Hagestrorn 
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All right. At that point it is benign. 

Okay. 

And it isn’t going to necessarily begin to 

change before our eyes. If other cells are 

produced that go beyond just a simple dysplasia, 

that isn‘t the same thing. The dysplasia 

changing into a malignancy, it may well be a 

dual process. 

But it is possible for dysplasia to progress to 

a malignancy? 

Dysplasia is dysplasia. 

Does good practice require the elimination, 

surgical removal of dysplasia? 

Not necessarily, no. 

Does it require following and monitoring? 

Yes, I suppose so. 

When you concluded that Dr. Brown properly 

managed this patient, did you eliminate the 

consideration of dysplasia from the further 

management of the patient? 

No. As I recall, Dr. Brown told the patient to 

return within one week for follow-up and to hear 

of the pathologic diagnosis. 

Do you recall Dr. Brown’s testimony on 

deposition that dysplasia was consistent with 

Mehler & ~ a g e s t ~ o m  I 
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A. 

Q. 

A. 

Q. 

A, 

Q. 

A. 

Q. 

the written report that he had received? 

Well, it all depends on what individual - -  

don’t think there is one single, solid rock hard 

definition of dysplasia. 

I 

MR. MURPHY: Chuck, I’m going to 

note an objection here. I think you are 

going pretty far afield from the 

supplemental reports. 

MR. YOUNG: I am just trying to 

understand what he means by that. I will 

try to stay on that. 

But, Doctor, Dr. Brown recommended that Mr. Boyd 

follow-up, as you’ve testified, in your opinion, 

he instructed the patient in that manner. 

Yes. 

Do you believe that it was important to follow a 

condition of dysplasia if it was present in the 

mouth on November 22, 1989? 

For who to follow it, the patient? 

Dr. Brown to follow the patient. 

Well, I thought he did follow it by telling him 

to come back. 

Okay. So as I recalled your testimony, it was 

important that he do that only for two reasons, 

to communicate the pathology report as being 
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benign and to follow the surgical wound and make 

sure it was healing. 

But in your opinion it was necessary to do 

that to follow a condition of dysplasia as well? 

Mr. Young, you’ve used the term dysplasia as 

though it’s an absolute concrete entity and I’m 

sorry, I don’t accept it that way. 

I‘m not trying to infer that in any way. 

But you’re giving it an importance that I’m not 

sure it justifies. 

That’s all I’m trying to understand, what in 

your opinion a diagnosis of mild dysplasia would 

require of a surgeon considering this lesion. 

Well, an individual could have a dysplasia from 

a number of different things. Irritation and 

rubbing against the teeth and things of this 

nature that isn’t really something you’re going 

to follow. 

In your opinion on November 22, 1989, with a 

telecommunication of mild dysplasia, was Dr. 

Brown able to rule out the possibility that this 

would develop into a cancerous condition? I 

No. 

Okay. In a section of your materials, and I 

can’t tell whose office records they are, in 

Mehler 62 Hagestrorn 
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handwritten form at the top left corner is Allan 

Boyd and the date October 12, '90, right hand is 

written page one with one circled. 

Do you see those materials? 

A. Hang on. No. Not the dental one, I take it? 

Q. No. These are typewritten office notes. 

A. Typewritten. Hang on. Okay. Give it to me 

again. 

Q. Let's see if I can describe it. We're talking 

about probably six sheets, five sheets of 

paper. 

A. Yes. 

Q. And on the top left-hand corner is written in 

handwriting Allan Boyd. 

A. Right, I see that. 790 West Minster. 

Q. That's it. Now, in that pack of papers we have 

a report dated October 29, 1990 from Dr. Cervino 

to Dr. Nowak. 

A. Okay. "Dear Mike?" 

Q. That's it. 

A. October 15th. 

Q. Now, as I understand your second primary 

conclusion, it's your position that the 

metastasis, the metastatic lymph nodes were in 

the wrong chain to have metastasized from the 

Mehler &Z Hagestrom 
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tongue, is that correct? 

Yes. 

And you would agree that it was possible for 

tongue cancer to metastasize to those nodes but 

that to a probability they metastasized 

generally in a different form from the tongue, 

is that right? 

Yes. 

Now, where would you expect tongue cancer on t,,e 

left margin of the tongue to first metastasize 

to? 

Typically to the digastric triangle, the upper 

cervical lymph nodes. 

All right. Now, as I recall from, and you 

conclude from the CT Scan of October loth, 1990 

that that was not the manner in which these 

nodes metastasized, is that correct? 

The nodes didn’t metastasize. They were always 

there. 

I’m sorry, the disease metastasizes to the 

nodes. 

Yes, sir. 

But is the CT Scan of October loth, 1990 the 

basis for your conclusion that there was a 

different form of metastasis? 
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Not necessarily. 

What physical - -  

The description of where the lymph nodes were, 

their size and the extent, as an example, to the 

fact that they literally became necrotic. They 

outgrew their own blood supply they were growing 

so rapidly. This is a very aggressive, invasive 

tumor. 

But my question is - -  

And I based my opinion on that. 

On the aggressive nature of the tumor? 

Well, I mean if I may use the term, it is almost 

like a science fiction thing. It is growing so 

rapidly, within days it seems to have gotten 

bigger by several of the reports. 

Now, I understand the aggressive nature in which 

the tumor developed in the fall of '90. 

But what I'm looking for is a clarification 

on your apparent conclusion that the metastasis 

occurred in the wrong chain of lymph nodes? 

Not only the wrong chain, the wrong location. 

Now, when I look at the records of Medina 

Community, the records of Dr. Cervino, this 

report for instance down about the third 

sentence there he states he did have other 

Mehler & Hagestrom 
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smaller but enlarged nodes in the left neck 

higher up in the mid cervical and 

jugulodigastric region. 

Okay. 

Now, that is the region to which you conclude 

the metastasis would first occur, correct? 

Yes. 

Is it because the lower nodes are larger and are 

growing more quickly that you conclude that the 

metastasis is not from the tongue? 

No. The lower nodes are supraclavicular which 

is a, when one understands the lymphatic 

drainage of the tongue, which is totally out of 

place. I would think it would come from the 

lung or from the mediastinum or from somewhere 

below the clavicles. 

When he refers to enlarged nodes higher up in 

the mid cervical and jugulodigastric region, 

those are not the nodes to which you would 

expect the metastasis to first occur? 

Yes, I would, but you see there is a difference 

of involvement. 

In other words, the nodes further down are 

larger and the metastatic lesions appear more 

aggressive in the lower nodes? 

I Mehler 



c, 
LD rd 
ri G 
ri c, 

cr 
Qi 
a, 
U 
u 
rd 

0 
c, 

a, > 
rd 
G 

x 
ri 
ri 
rd 
U 
-4 
tn 
0 
r-i 

a 
ri 
3 
0 
3 

a, 
d 
0 

52 
d 
-d 
c 
u 
H 

4 

a, 
k 
0 
w 
a, 
A 

k 
0 
E 
3 
c, 

c 
c, 
-d 
3 

a 
a, 
3 
rl 
0 
3 
d 

-ri 

a, 
k 
a, 
3 

m 
a, a 
0 
d 

k 
a, 
3 
0 
ri 

a, 
G 
c, 

h 
a, c 
c, 

h c 
3 

m 
c, 
rd 
G 
u 
a 
d 
rd 

a, 
k 
a, 
3 

. 

m 
a, 
a 
0 
d 

k 
a, 
a a 
3 

a, 
G 
c, 

a, 
N 

-ri 
m 
G 
u 
3 
m 
d 

a 
a, 
m 
m 
a, 
k 
bl 
0 
k 
Q 

-ri 

d 
-rl 

b, 
d 
0 
k 
3 

m 
-ri 

r-i 
a, 
a, 
w 

H 

0 
d 
-4 
3 
k 
a, 
u 

k‘ a 
. 
x 
ri 
a 
d 
0 
u 
a, 
m 

ri 
rd 
a, 
tn 
d 
x 
k 
rd c 
Q 
0 
m 
rd 
d 

a 
d 
rd 
c, 
m 
k 
a, a 
d 
3 

cl 

d 
m 
a, 
0 a 
x 

r-i 

r-i 

rd 
a, 
k 

a, 
S I  

c, 
rd 
sl 
c, 

- 

m 
-d 
m 
rd 
c, 
m 
rd 
c, 

2 
m 
c, 
-rl 

a 
d 
rd 

: 
0 
d 

- r i  
U 
k 
rd 
u 

E 
E 
0 
k 
h 

k’ 
a 
a 
d 
rd 

rd 
k 
N 
rd 
x 

k 
n 

0 
d 
-d 
> 
k 
a, 
u 

k’ 
n 
. 

r i  

ri 
a, s 

a 

m 
rd 
3 

m 
-ri 

c, 

c, 
rd 
G 
c, 

a 
a, a 
3 
rl 
U r: 
0 
U 

ri 
ri 
rd 

h 
rl 
r-i 
rd 
-4 
Ll 
d 
a, 
m 
m 
a, 

G 

0.. 

c, 
0 
d 

3.1 
a, 
G 
c, 

a 
a 
-ri 

. 
k 
a, 
u 
d 
rd 
u 
a, 
3 
b, 
d 
0 
c, 

u 
-rl 
L, 
rd 
L, 
m 
a 
c, 
a, 
E 

c, 
0 
d 

a 
r-i 
=I 
0 
3 

H - - 
. 

E 
G 

a, 
c, 
0 
3 
bl 

d 
rd 
u 
H 

w 
-4 

-4 

. 
ul 
h 
rd 
rn 
a, 
G 
. 

rl 
r-i 

s” 
4 

d 
0 
-4 
m 
a, 
rl 

ri 
rd a, 
m =I 
rd b, 
d d 

0 
a, c, 
G 
c, a, 

G 
E c, 
0 
k a 
w a, 

-4 
tn w 
d -ri 

-ri c, 
E d 
0 a, 
u a 

- r i  

rn 
4 3.1 
c, a, 
-ri c 

c, 
w 
-d a, 

i l  
a 0 
a, w 
m a, 

-ri = A 
k 
a x m  
k d -4 
3 x  
m k c ,  

r d r d  
a , G G  
A Q E  

01 

a, 
m 
a, 
c 
c, 

w 
0 

r-i 
r-i 
rd 

c, 
rd c 
c, 

c, 
u 
rd 
w 

a, 
G 
c, 

w 
0 

a, 
k 
rd 
3 
rd 

a, 
k 
rd 

3 
0 
h 
cr 
=I 
A 

U 
-ri 
c, 
rd 
c, 
m 
rd 
c, 
a, 
E 
m 
rd 
3 

m 
-ri 
G 
c, 

c, 
rd 
G 
c, 

a 
a, a 
3 
ri 
u 
d 
0 
u 
k 
a, 
c, 
rd 
r-i 

m 
k 
0 
c, 
U 
0 a 

LI 
U 
a, 
a 
m 
0 
k 
c, 
a, 
k 

c, 
-4 

a, 
a 
3 
rl 
u 
d 

0.. 0 
o U 
u 
a, D.. d 
k o r d  
k r d u  
0 G 
U c , h  

r : a 3  * 
0 0 0  

U 
-4 
w 
-4 
u 
a, 
14 
m 
cr 
-ri 

m 
Q) 

2 
rd 
E 
c, 
rd 
G 
c, 

c, 
rd 
G 
c, 

3 
0 
d 
22 

c, . 
d 
0 a 
H 

c, 
3 
A 

m 
T I  

h 
r-i 
d 
rd 
k 
a, 
c, 
-ri 
rl 

a, 
G 
a, 
rl 
-4 
G 
3 

3.1 
rd 
3 
id 

d 
-d 
rd 
rl 
a 
X 
a, 

x 
a, 
G 
c, 

a 
a 
3 
0 
x 

-4 

2 
U 
(u 
I= 
a, 
.-G 
u 
d 

-ri 

m 
a, 
a 
0 
d 

G 
Q 
E 
h 

r-4 

a, c 
c, 

h a 
a 

3 
m 
d 
0 
U 

tn r: 
-4 
a, 
A 

2 

a, 
G 
c, 

h a 
d 
a, > 
a, 

a 
a, 
U 
-4 
c, 
0 
d 
d 
3 

h 
ri 
rl 
rd 
c, 
0 
c, 

m 
a, 
0 
tn 

a, 
3 
tn 
d 
0 
c, 

a, 
G 
L, 

c, 
m 
3 
-n 

I= 
0 
m 
k 
a, 
14 
a, c 
c, 

rl 
-4 
c, 
d 
3 

c, 
-4 

tn 
d 
-d 
d 
0 
-d 
c, 
d 

2 
c, 
0 
d 
. 
c, 
d 
a, 
-4 
u 
rd 
14 





1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

118 

Q. What would you expect of a second primary tumor 

then in terms of growth and progression? 

A. It may metastasize, it may have been under the 

clavicle, it may not have been detected and may 

have been a completely different tumor. 

As it was read, if I recall it correctly, 

it was read as moderate - -  hang on. 

MR. MURPHY: Looking for a path 

report? 

THE WITNESS: Yes. 

MR. MURPHY: From the second tongue 

biopsy? 

THE WITNESS: Well, when it was 

reread. 

Q. You’re looking for the Cleveland Clinic 

interpretation? 

A. I suppose so, yes. Because it was read, as I 

recall it, as moderately - -  

MR. MURPHY: The Cleveland Clinic 

material should be kind of at the bottom of 

the packet if it is in the same order. 

THE WITNESS: Okay. I have kept it 

in that order. 

A. Okay. I have it here, okay. The findings on 

this biopsy, this is by Dr. Nunez - -  
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Q. This pertains to what date, Doctor, the 

November, 1 9 8 9  lesion? 

A. The letter is written on January 16th, 1991 and 

I think they’re referring to the slides. 

Q. The Marymount slides? 

A. Yes. S 8 9 - 5 2 2 7 .  

Q. Right. Those are the Marymount slides. 

A. He said the findings are highly suspicious for a 

well differentiated squamous cell carcinoma. 

Well, a well differentiated squamous cell 

carcinoma doesn’t act the way this one did if it 

had metastasized to that neck. 

One, it metastasized to the wrong place in 

the neck. 

Secondly, by its unbelievable aggressive 

behavior, that isn’t the way a well 

differentiated squamous cell carcinoma behaves. 

Q. If we look at the next page we see that his 

diagnosis on the 1990 slides is moderately 

differentiated squamous cell carcinoma. 

Does the difference between well 

differentiated and moderately differentiated 

make that much of a difference? 

A. Well differentiated tumor shows pearls and so 

forth. You know, I don’t know. But under 

agestrom I 
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number one, he says suspicious for well 

differentiated squamous cell carcinoma. 

The lesion is difficult to interpret even 

then, even retrospectively he’s saying it’s 

difficult. 

What I’m trying to understand is what you would 

expect of the second primary tumor which you 

contend must have existed in Allan Boyd. 

I’m saying the probability that there was 

another primary is very good because of the 

behavior of the lesion in the tongue and the 

behavior of the metastasis from wherever it came 

in the neck. I think that’s a reasonable 

statement. 

I understand the question of the chain of lymph 

nodes. 

But it’s - -  

It isn’t so much the chain, Mr. Young. These 

are supraclavicular. I mean they are, there’s 

just almost no way for it to get down there, you 

know, from a lymphatic channel basis. 

Well, when we say almost no way to get there, 

it’s well understood in the community that 

tongue cancer can metastasize to any area of the 

body, isn’t it? 
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that the tongue lesion was quiescent, it was not 

growing, and I’m looking for what you would 

expect of a second primary tumor in terms of 

progression in the fall of 1990. 

Well, I would expect a, in the sense of what was 

detected, I would expect a lesion that was 

anaplastic, there was no differentiation 

whatsoever and I would expect that it would be 

the lesion that would metastasize quickly and 

with great vigor as I think it did. 

And in terms of progression or growth of the 

primary lesion, the second primary lesion, what 

would you expect? 

I would expect this to be not a pushing, but an 

invasive type lesion and it doesn’t have to grow 

to great size. 

All right. Now, let me go to your report then 

of August 19, 1994. You raise three points 

which you contend are relevant concerning the 

second primary lesion. 

The first is Mr. Boyd was unusually young. 

Yes. 

What relevance does that have to this case in 

your opinion? 

Squamous cell carcinomas in the head and neck 

Mehler & Hagestrom 
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~~ 

Mehler & Hagestrom 

area in people of his age are unusual. One 

wouldn’t expect to find a malignancy of this 

kind in someone of his age. 

Does that impact on your opinion that there was 

a second primary lesion? 

I don’t know. I’ve never thought of it that 

way. 

Okay. Does that impact in your opinion in any 

manner on the probability of cure at any point 

in time? 

Well, the curability of younger people who 

develop squamous cell carcinomas of the head and 

neck is not good. 

And when you say that, are you drawing that 

studies with which you’re familiar? 

It is more or less - -  well, no, from actual 

experience. 

And when you draw on actual experience, are 

familiar with the occurrence of T1 lesions? 

Yes. 

Stage I lesions? 

Yes. 

And probability of survival from those? 

Yes. 

from 

YOU 

Do you believe that the probability of survival 
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for a person under the age of 40 from a stage 

one oral cancer squamous cell carcinoma is less 

than for a person in their fifth, sixth or 

seventh decade? 

A. Yes. 

Q. Is there a statistical probability which you 

would place on the difference? 

A. No. That would be difficult because there are 

so few of them. 

Q. All right. And when we talk about them, there 

being so few of them, on how many occasions 

would you have treated a person with squamous I 
cell carcinoma of the tongue under the age of 

40? 

A. Twice. 

Q. Over a period of how long? 

A. They were both in at the same time. Is that 

what you mean? 

Q. No. Over your career. 

A, Oh, I don’t know. I can’t go all the way back. 

I remember the two cases that I mentioned 

because they were both extremely unusual and 

secondly they were both in their twenties. 

Q. What stage were they in when they presented to 
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supraclavicular area. 

Maybe the word mode wasn’t correct. The 

location and the activity of the metastasis. 

I see. You believe that the enlarged nodes, 

which were two and a half centimeters above the 

supraclavicular node or lesion, had come from 

that metastatic lesion? 

From which metastatic lesion? 

From that node? 

I’m sorry, I’m confused. 

I look at, if I look at the October loth, 1990 

CT study, the report is dated October 11th. 

Do you have that there? 

MR. MURPHY: That would be in the 

same packet of records with the records 

from Dr. Cervino that you were talking 

about before. It should be a page or two 

in front of that. 

THE WITNESS: All right. Hang on. 

MR. MURPHY: My paperclips remain 

secure. 

No. They are. They did. Okay. Is this a 

letter from Mitchell Fromm? 

No. I’m referring to the report dated October 

11, 1990 of a CT Scan done by Dr. Nowak. 
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I Actually it was at the request of Dr. Nowak. 

MR. MURPHY: A couple of pages 

before you get to Fromm's letter. 

MR. JACKSON: Chuck, are you able 

to give us any estimate on how much 

longer? 

MR. YOUNG: Not much longer, John. 

A. I'm sorry, I can't find that. 

Q. Let me read this to you, Doctor, because I know 

you've seen the report and there's a notation to 

it. 

A. This is October what? 

Q. October 10th of 1990 and in the second paragraph 

of the interpretation Dr. Kunst has written 

next, let's see, "soft tissue density in this 

immediate area appears prominent but may also 

represent post-biopsy complication." 

Do you remember that? 

A. Yes. 

Q. Okay. 

A. Kind of. 

Q. Essentially he's saying that there is a soft 

tissue density at the area that they biopsied, 

and he's unable to clearly visualize that but he 

goes on to say, "however, at the next highest CT 
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section we note at least two enlarged cervical 

lymph nodes with the more medial just lateral to 

the jugular vein measuring 2.2 centimeters in 

diameter and with a second node lying somewhat 

more laterally measuring 1.2 centimeters." 

He goes on to state "approximately four 

centimeters higher in the neck lying medial to 

the sternocleidomastoid muscle we note an 

additional lymph node on the left measuring one 

centimeter in diameter at the borderline of 

significance. 

Now, he's finding positive nodes higher 

than the supraclavicular node to which you 

referred, which was the primary or the largest 

area of metastasis. 

Was this after the neck was biopsied? 

Yes, it was. 

Well, then, that could explain a l l  kinds of 

different things. 

How so? 

Well, you can see a lymph node. There is a 

general reaction to the biopsy itself. I mean 

just because a node is enlarged does not mean 

that it's metastatic. 

I understand. He notes enlarged nodes above in 

Ier e s t r o ~  



cn 
N 
ri 

u 
-4 
c, 
rd 
c, 
m 
rd 
c, 
a, 
E 
x 
k 
rd 
E 
-4 
k 
14 
a, 
A 
c, 

. 
d 
-4 
rd c: 
u 
u 
-4 
c, 
rd 
G 
Q 
E 
x 
r-i 

a, 
A 
c, 

a, 
k 
rd 

a, 
m 
a, 
A 
c, 

a, 
m 
3 
rd 
u 
a, 
A 

rn 
Ti 

3 
0 
x 
0 
c, 

d 
0 

-rl 
c, 
m 
a, 
3 
w 
x 
E 

a 
d 

* 4  
k z 
5 
c, 

a, 
A 
c, 

c, 
rd 
G 
c, 

d 
0 
-4 
u 
-4 
rn 
0 
a 
k 
5 
0 
x 
c, 
-d 

m 
-4 

. 
m 
a, 
a 
0 
d 

k 
a, 
rl 
rt 
rd 
E 
m 

a, 
A 
d 

0 a, 
u > 

a, a 
a, d 
m rd 
0 u 
a( 
14 c, 
0 rd 

A 
m c, 
rd 

3 
d 0 

-rl A 
rd 
G 3 
U 0 

d 
a, x 
A 
c, c, 

a d 
. 
0 a a 

a, H 
x 
k 
0 
3 

4 

x 
rn 
c4 
0 
-4 
A 
a, 
,.c 
c, 

4 

3.1 
rl 
c, 
u 
a, 
k 
k 
0 
u 
d 
rd 
a, 
k 

w 

w 
-4 

- 
k 
a, 
c, 
w 
rd a 

a, a, 
k rn 
a, 5 

m 
rd 
? 

c, 
-4 

a, 

a, 
-4 
4 
a, 
A 

H 

> 

.. 
b 
x 

c\. (4 
a d  
d D  
N u z  

a, 
A d  
U u z  

d 
0 

d 
a, 
2 
rd 
c, 

rn 
rd 
3 

a 
d 
cu 
k 
a, 
A 
0 
c, 
U 
0 

x 
t) 
a, 
d 

c, 
w 
a, 
r-i 

a, 
A 
c, 

m 
rd 
3 

m 
-rl 
m 
0 
d 
tn 
rd 
-4 
a 
a 
0 

m 
rn 
a, 
u 
m 
A 
rd 

2 
u 
a, 
d 

c, 
w 
a, 
rt 

rd 

w 
0 

n 
L a  

H 

G 
rd 

a 
-4 
a 
x 
a, 
A 
c, 

a 
d 
4 

w 
0 

$2 
0 
-4 
c, 
rd 
d 
-4 
E 
id 
c, 
$2 
0 
0 

m 
m 
0 
k 
tn 

rd 

a 
rd 
A 

d 
a, c: 
c, 

3-1 
a, 
s 
c, 

x 
ri 
m 
5 
0 

-rl 
9 
A 
0 

a, 
u 
-4 
m 
a, 
3 
-4 
c, 
rd 
k 
a, 
a 
0 

a, 
s 
L) 

a, 
k 
a, 
s 
c, 

. 
a, 
u 
rd 
rl 
14 
a, 
E 
0 
m 

x 
r-i 
c, 
u 
a, 
k 
k 
0 
u 
c, 
-rl 

a 
rd 
a, 
k 

H 

m 
rd 

c, 
3 
a 

rn 
m 
a, 
u 
m 
A 
rd 

a, 

c, 

w 
0 

m 
c, 
d 
a, 
c, 
d 
0 
U 

a, c: 
c, 

w 
0 

tn 
d 
-4 
ri 
rl 
-4 
a 
m 

rd 

m 
rd 
3 

E 
0 
k 
w 

a, 
a 
0 
d 

x 
d 
rd 

w 
0 

c, 
d 

2 
a, 
bl 
k 
rd 
rl 
d 
a, 

x 
d 
rd 

0 
cn 

w 
ri 
a, 
m 
c, 
-4 

0 
c, 

u 
ri 
5 
u 
-4 
w 
4 4  
-4 a 
x 
k 
a, > 
a, a 
a 
rl 
3 
0 
3 

c, 
-4 

. 
d 
0 

c, 
d 
-4 
0 
c4 
c, 
rd 
s 
u 

d 
0 

-rl 
c, 
u 
rd 
a, 
k 

x 
k 
0 
c, 
cd 
E 
E 
rd 
ri 
w 
d 
-4 

0 
c, 

a, 
5 a 
m 
rd 
? 

c, 
-4 

k 
a, 
A 
c, 
a, 
A 
3 

ri 
r-i 
a, 
L) 

tn 
d 

-rl 
rn 
rd 
a, 
k 
u 
$2 
-4 

0 
c, 

a, 
3 a 
c, 
-4 

m 
rd 
3 

k 
0 
\ 
a 
d 
rd 

n 
a 
H 

a, c: 
c, 

E 
0 
k 
w 

4 a 4  



S 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

ia 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

130 

metastasis. 

I mean the questions that you’re asking me 

just aren’t answerable. Whether it went up the 

chain or down the chain, I don’t know that there 

is significance to that, but, you know, you may 

think there is but I don’t know how anyone can 

say. 

Do you believe or do you have an opinion 

concerning whether these enlarged nodes were 

evidence of metastatic disease in the cervical 

lymphatic chain in October of 1990? 

Which large nodes? 

The enlarged nodes that we just described? 

The ones from the supraclavicular area? 

No. Those above the supraclavicular area. 

I don’t know. I mean how can one say. They 

could have been inflammatory. 

All right. Doctor, in your first paragraph of 

the report of August 19, 1994 the last sentence, 

you talk about the CT Scan makes note of a 

lesion that was seen in the trachea at the 

carina and extended to the bronchus, correct? 

Yes. 

Now, have you ever seen the CT report of 

November of 1990? 
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I don’t know. 

It was not in your materials. 

To your knowledge, has Mr. Murphy ever 

shown you that report? 

I don’t recall it. 

All right. There is a subsequent CT report on 

which that soft tissue shadow believed to be a 

tumor doesn’t appear and they conclude that it 

was mucus. 

Have you seen that CT study? 

I think I am aware of that, yes. 

How are you aware of it? 

I don’t know but I think I am aware of the fact 

that they did think it was mucus. 

Would that cause you to conclude that that area 

visualized on the CT Scan of October loth, 1990 

was not in fact a second primary tumor? 

Yes, it probably would. 

Okay. Now, the last sentence, this is what I 

was getting to, ”this was never pursued.” 

You don’t have any criticism of the 

diagnostic procedures and the staging procedures 

that were done at Medina, do you? 

No, I don’t. 

I mean they did a subsequent CT Scan, a triple 
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possible that the metastatic disease diagnosed 

in 1990 in fact originated with the tongue 

lesion? 

MR. MURPHY: Objection. 

I would say it is possible but highly 

improbable. 

And I’m trying to understand what you conclude 

the impact of a second primary tumor to be on 

the probability of survival of Allan Boyd. 

Do you have an opinion concerning that? 

I don’t understand the question. What do you 

mean impact? 

Well, let me get to it this way. 

Do you have an opinion concerning the size 

of the tongue lesion that was present on 

November 22, 1989? 

I‘m sorry, say that once more? Do I have - -  

An opinion concerning the size of the tongue 

lesion that was present on November 22, 1989? 

If I recall, it was just a few millimeters. 

And that’s taken from Dr. Brown’s description? 

Yes. 

Although we didn’t know in November of 1989, we 

know now that the tongue cancer was not totally 

removed from Allan Boyd’s tongue in 1989, do we 
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not? 

No. We really don’t, do we? All we know is 

that it, on a subsequent biopsy it was proven 

positive. 

But that doesn’t mean that it wasn’t 

completely removed necessarily with Dr. Brown’s 

biopsy and then there was a recurrence, not 

necessarily persistence but a recurrence 

adjacent to that area. 

Are you aware of facts and testimony in this 

case that the site of the biopsy never healed? 

MR. MURPHY: Objection. 

No, I don’t think I am. 

If the site of the biopsy remained sore and did 

not heal, would that cause you to conclude that 

not all of the tongue cancer was removed on 

November 22, 1989? 

Well, not necessarily. What would bother me is 

the fact that Mr. Boyd never complained about 

it. In fact he never mentioned it to anyone. 

Certainly he didn’t mention it to any of the 

doctors. 

Well, he certainly did and he went in to see Dr. 

at least in May of 1990 and we know 

that, and he mentioned it to others. But that’s 

Mehler & Hagestrorn 
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a different issue. 

If the site did not heal, would that cause 

you to conclude that not all the cancer had been 

removed from the tongue on November 22, 1989? 

A. Not necessarily. 

Q. I understand not necessarily. To a reasonable 

medical probability. 

A. No. I don’t think you can make that kind of a 

sweeping statement. 

Q. If the tongue cancer had not been totally 

removed on November 22, 1989, would you expect 

the tongue to heal? 

A. No. 

Q. If cancer cells remained in the tongue, squamous 

cell cancer cells after November 22, 1989, the 

tongue would remain sore and the healing would 

not take place, correct? 

A. It doesn’t necessarily have to be sore, but 

you’re right, healing would not take place. 

Q. Doctor, if it was the November, ’89 tongue 

lesion which metastasized, would you agree that 

if diagnosed in November of 1989 and properly 

treated, Allan Boyd would probably have been 

cured? 

MR. JACKSON: I object to that. 

Mehler tk Hagestrorn __________I 
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Is that what you’re saying, if it was? 

If it was the tongue lesion which 

metastasized - -  

Yes. 

- -  would you agree that if diagnosed in 

of ’89 and properly treated, Allan Boyd 

would have been cured in this case? 

Yes. 

You testified I think that Mr. - -  well, 

that. 

You testified that you do have Dr. 

Mendelsohn’s report, correct? 

Yes. 

136 

November 

probably 

strike 

And you’ve had the opportunity to discuss that 

in part with Mr. Murphy, right? 

Yes, I guess so. It wasn’t much of a 

discussion. 

Well, in your experience, are you or would any 

physician be able to conclude that Allan Boyd’s 

tongue cancer had metastasized some years before 

the biopsy in November of 1989, based on - -  

MR. MURPHY: Object. You can ask 

what his opinion is but I don’t know of his 

opinions about other doctors’ opinions. 

MR. YOUNG: Could you read the 
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lie there dormant physiologically for years. 

That is a long time. 

All right. And we know that there were no 

palpable lymph nodes in November of 1989, 

correct? 

Yes. 

And had it metastasized long before, we would 

expect such nodes to be palpable, would we not? 

Yes. That would be a reasonable conclusion. 

Doctor, let me take just one minute here. 

All right. 

MR. YOUNG: Doctor, I have nothing 

further. John, do you have any questions? 

MR. JACKSON: Not at this time. 

MR. YOUNG: Doctor, thank you very 

much for your time and I appreciate you not 

going forward with Friday. We'll be down 

to see you in about a week and talk to you 

then. 

MR. MURPHY: Exactly a week I 

guess. 

DONALD A. SHUMRICK, M.D. 

ehler & Hagestrorn 
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