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1 IN THE COURT OF COMMON PLEAS 1 PATRICK A. RICH, D.O., of lawful age, called

2 OF SUMMIT COUNTY, OHIO 2 for examination, as provided by the Ohio Rules of

3 3 Civil Procedure, being by me first duly sworn, as

4 KAREN L. ARMOUR, Admin,, 4 herelnafter certified, deposed and said as

5 e, 5 follows:

6 Plaintiff, L3 EXAMINATION OF PATRICK A. RICH, D.O.

7 Vs Case No. 2002-07-4063 7 BY MR, MISHKIND:

8 PATRICK A, RICH, D.O,, : 8 Q. Would you state your name for the

¢ etal, @ record, please?

10 Defendants. 10 A, Patrick A. Rich.

11 eaees 11 Q. You are a physician, is that true?

12 DEPOSITION OF PATRICK A. RICH, D.O. i2 A, D.O,, yes. Osteopathic physician.

13 WEDNESDAY, APRIL 2, 2003 13 Q. Dr. Rich, my name is Howard Mishkind.

4 eeaas 14 We were introduced before the deposition started,

15 Deposition of PATRICK A. RICH, D.O., a 15 but ['ll officially introduce myself on the

16 Witness herein, called by counsel on behalf of 16 record. AsI'm sure you know, I'm going to be

17 the Plaintff for examination under the statute, 17 asking you a series of questions this afterncon

18 taken before me, Lorralne . Klodnick, a 18 concerning your patient and your involvement in

19 Registered Merit Reporter and Notary Public in 19 her care prior to her death. You understand
20 and for the State of Ohio, pursuant to notice and 20 that, don't you?
21 stipulations of counsel, at the offices of 21 A, Yes,
22 Reminger & Reminger Co., L.P.A., 80 South Summit 22 Q. 1f1ask you anything that is
23 Street, Akron, Ohio, commencing at 1:0%9 p.m., on 23 confusing in any way, tell me you don’t
24 the day and date above set forth. 24 understand and U'll scratch my head and try o
25 eeaas 25 rephrase it 5o that it's intelligible. Fair
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| APPEARANCES: enough? \
2 On behalf of the Plaintiff: .
A.  Fair,

Becker &1 Mishkind, by
3 HOWARD MISHKIND, ESG.
&6 Skylight Office Tower
4 1660 West 2ad Sureel
Cleveland, Chio 441132
5 {216} 241-2600
4 On behalf of Defendant Patrick A. Rich, D.0.:
Reminger 8 Reminger Co., LP.A,, by
7 PHILLIP A. KURI, ESQ,
200 Courtyard Square
80 South Summit Straet
Akron, Ohlo 44308
9 {330) 3759075
12 On behall of Defendant Dean P, Rich, B.C.:
Bonezii, Switzer, Murphy & Poiito, by
| JOHN POLITO, ESG.
1400 Leader Building
12 526 Superior Avenue
Claveland, Oldo 44114
i3 (216) BY5-2767
i4 ALSO PRESENT:
Maryeilen Sansbury, RN/Legal Assistang
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Q.  When you're answering, I'm going to
sit quietly and let you finish. 1'd ask you to
do the same with regard to any guestions that |
ask, lust so we don't have an overlan, Okay?

A.  All right,

Q. Have you had vour deposition taken
before?

A, Yes.

Q. | have interrogatory answers that your
attorney provided to me and in the
interrogatories there's a reference to a claim by
Karen West. Was your deposition taken in that
case?

Yes.

Is that case stilf pending?

Mo, that was setifed.

How long ago was that settled, sir?
About 1995,

. Do you know who plaintiff's counsel
was in that case, do you recali?

A.  Timothy Scanion.

Q. Mr. Scanlon took your deposition in
that case; true?

OrprOo»

1 (Pages 110 4)

PATTERSON-GORDON REPCRTING, INC.
216.771.0717



PATRICK A. RICH, D.O.
Armour v. Rich, D.O.

April 2, 2003

Page b Page 7
I A, Yes, 1 Q. Where do you practice?
2 Q. From that time up to now has your 2 A. My office Is at 1414 Greensburg Road
3 deposition ever been taken? 3 in Green, Ohio.
4 A. No. 4 Q. Do you practice full time?
5 Q. So this is now the second time? 5 A, Yes.
6 A, Second time, & Q. Where did you go to medical school?
7 Q. Without going into a lot of detail, 7 A. Chicago Osteopathic College.
8  Just tell me what the subject matter of Karen 8 Q. Graduated what year?
@ Woest's claim was against you as it relates to, 9 A, 1958 to 62, graduated in 62.
10 apparently, lvy? 10 Q. Is there a board certification?
1t MR, KURIE: Hold on. Place an 11 A, At that ime we graduated as GP,
12 objection in the record regarding past medical 12 general practitioners. Did a one-year internship
13 lawsuits relating to him, but it's a continuing 13 at what is now Cuyshoga Falls General Hospital
14 objection, if that's okay. 14 and then | went down and opened an office at my
15 MR, MISHKIND: That's fine. 15  current location in Green.
16 MR, KURE Thanks. 16 Q. Do you have an area that you
17 A, lvy West was a 50-year-old man who had 17 specialize in?
18 been sick for about a year, | was the family 18 A. No. I'm just general practice,
19 doctor. He had numerous physicians and surgeons 19 Q. Have you ever sat 10 take any type of
20 and all fooking for a diagnosis. He was referred 20 board certification since finishing your
21 to an internist who put him In a hospital. He 21 training?
22 put him on, ke and another doctor, infectious 22 A. No.
23 disease doctor, put the patient on isenfazid for 23 Q. Sometimes people are grandfathered in "
24 a positive TB skin test. The man developed 24 and become board certified. You're just simply
25 isoniazid’s toxicity and being that 1 was the 25 not board certified, peripd?
Page 6 Page 8
1 attending physician, then | was involved in that 1 A. That's correct.
2 case. 2 Q.  You've not attempted to become board
3 The man continued to detertorate and 3 certified and been unsuccessful in any such
4 he ended up passing away at the Cleveland Clinic 4 attempis?
5 with other problems, heart and pancreatitis. But 5 A.  No.
& the fact he was on isoniazid, he did develop 2 & Q. I you wanted to, could you become
7 hepatitis from that, 7 board certified?
8 Q. Bruce Hensley also was involved in 8 A, There was a time when you could have
¢ that case? 2 become board certified as family practitioner.
10 A. Hensley, he's the one that put him on 10 When | got out of school, there was no such thing
11 the isoniazid. 11 as family practice. It was just general
12 Q.  That case settded? 12 practice. Now it Is a three-year speciaity
13 A.  Settled out of court before and 13 family practice,
14 between our two companies, insurance companies. 14 Q. Do you consider yourself a family
15 €3, Have you ever had vour privileges 15 practice physician or a general practitioner?
16 suspended, revoked or cafled into guestion? 16 MR, IAIRI: Objection. Go ahead and
7 A, No, never., 17 answer.
g (. Beside that lawsuit and this lawsuir, 18 A, What's the difference?
19 have you ever been a party io any other 19 Q. you were an MD, [ would eguate the
20 fitigation, either as the individual that was 20 difference between 2 family doctor and an
21 Dbringing a claim or the individual that was 21 internist; do you follow me on that?
22 having a claim against them? 22 A.  There's a difference between those,
23 A.  No other claims, lawsuits. 23 yes.
24 Q. Po you currently practice? 24 Q. Do you consider yourself more of an
25 A, Yes. 25 internal medicine doctor or more of a family
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1 practice doctor? 1 was gone, the other would cover.
2 A. [ would be considered family practice, 2 Q. What hospitals do you currently have
3 Q. Do you know, you might not know, what 3 privileges to admit patients?
4 the standard of care in terms of working up a 4 A, I'm on staff at Barberton Citizens and
5 patient for congestive heart failure or a 5  Akron General.
6 pulmonary embolism, whether or not the 6 Q. How long have you had privileges at
7 recognition of the signs and symptoms and then 7 both of those hospitals?
8 the work-up for congestive heart failure and 8 A, Well, the first 15 years | was on
9 pulmonary embolism is different for a osteopathic @ staff at the Cuyahoga Fails General, then the
10 physician as compared to a medical doctor? 10 tast 25 've been on staff at Barberton. And
11 A.  No, there is no difference, 11 General, I've probably been there 12 years,
12 Q. Do you know whether the work-up from 12 somewhere around there.
13 the standpoint of the recognition of the signs 13 Q. Before the deposition started, | asked
14 and symptoms and the work-up to yule out or 14 whether you had a CV and we had a discussion with
15 confirm congestive heart failure or pulmonary 15 your attorney and the indication was that you
16 embolism, whether or not there's any difference 16 don't have a professional resume; is that true?
17 in terms of the standard of care between an 17 A.  Correct.
18 internal medicine doctor and 2 family practice 18 Q. Just to be fair to you, do you have
19 doctor? 19 one back at your office just you don't have one
20 A. No. Should be the same. 20 with you? Do you not have one at ail?
21 Q. Okay. Boctor, have you ever appiied 21 A. | have no printed CV. 1 could give
22 for privileges at any hospitals and been denied 22 you that in about two minutes.
23 privileges? 23 Q. [lunderstand. We'll probably do that
24 A, No. 24 in less than two minutes, but from time to time
25 Q. 1 take it you've never been the Z5 do you have to submit any type of written
Page 10 Page 12
I subject of any type of disciplinary action before 1 documentation showing your medical background,
2 any state or local medical board; is that true? 2 your licensure, any professional associations in
3 A, Never, right, 3 some type of written format to any of the medical
4 G, Have you ever served as an expert 4 staffs at either Barberton or Akron or anywhers
5 witness - 5 else, for that matter?
& A.  No. 4 A, When vou initially apply for
7 Q. - in connection with any matiers? 7 privileges, but there hasn't been any occasion
8 MR, KURI: Let him finish the 8 recently for me to have o supply that
@ question. % information.
16 Q. 1 understand that part of the time 10 Q. 1take it it's been at least more than
11 that Jean was seeing you and the time right 11 five years or so since you've prepared up any
12 Dbefore she died that you wers out of town and 12 type of a professional resume?
13 your sor was covering for you - 13 A,  Correcr.
14 A.  Correct. 14 Q. Even longer than that?
15 €. - for a period of time? 1R A.  Ewven longer than that,
i6 Where is out of town? s there a i6 Q. More than ten years?
17 pariicular place you would go 10?7 A vacation? 17 A.  More than ten years.
18 A. 1 was on vacation. | was in Florida. 18 . You have not written anyihing,
19 . Did vou have a place that you would go 19 comrect?
20 o on a regutar basis? 20 A, Correct.
21 A, Yes, 21 Q. Do you do any teaching?
22 Q. When you would be out of town for 22 MR. KLRE That was an awfully vague
23 vacation, did you have an arrangement that your 23 question. You have not written anything, you
24 son would cover your patients? 24 mean in terms of medical articles?
25 A, Yes. We covered each other. When one 25 MR. MISHKIND: Right.
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i A. 1 assumed that. | have not written 1 shaking my head.
2 any articles. 2 Q. She can, but she can't interpret it
3 Q. You have not published anything in any 3 You also have copies of Jean's
4 journals or any textbooks in the area of 4 records, correct?
5 osteopathic medicine or otherwise; true? 5 A.  Yes, I do.
é A, Right. 6 Q. And you have, looks like, coples of
7 Q. Do you do any teaching to medical 7 your office records as well in a separate file?
8 students or residents? 8 A, Yes.
@ A. No, not on a regular basis. 've had @ Q. Have you reviewed anything else to
10 medical students in the office from time to time 10 prepare yourself for this deposition today?
11 as part of their training for a short period of 14 A.  No.
12 time, but that's only been once or twice in the 12 Q. At any time since this lawsult has
I years. 13 been filed and you became aware of the lawsult,
14 Q. Are you a member of any professional 14 have you reviewed any medical literature to
i5  associations? 15  familiarize or refamiliarize yourself with regard
I A. No. 16 to anvthing that would be relevant to your
17 Q. Are there state or professional 17 treatment in this case?
18 associations that osteopathic physicians - 18 A. No.
19 A. There's the osteopathic state 19 Q. Do you own any textbooks in the area
20 association and there's an AQA association. 20 of family practice medicine?
21 Q. You're not members of either? 21 A.  Oh, I have medical books, yeah, In
22 A.  No. 22 the office, books like the Merck Manual, things
23 Q. What are ~ 23 that most physicians have.
24 A, 1 was at one time, ! belonged 10 24 Q. Do you subscribe to any journals?
25 those, bur over the years | discontinued the 25 A, Yes, a lot of journals.
Page 14 Page 18
1 memberships. i Q. Which journais do you get that you
2 Q. s there a reason you discontinued the 2 consider to be the most reliable, In your mind?
3 memberships? 3 MR. KURI: Objection.
4 A, The main reason was the cost of them. 4 A, There's a Family Practice journal,
5 Q. Fair enough. 5 Medical Economics and even the ACA journal,
& A, And ! didn't fee! anv nead for i, 4 Mumerous magazines come (o the office that we
7 Q. Okay. So currently you're not a 7 don't even subscribe to; they just come.
8 member of any state or national medical 8 Q. Your son referenced in his deposition
% professional associations? ¢ a Principles of Ambulatory Medicine or Ambulatory
10 A. Correct. 10 Medicine., Do you recall seeing that? | think it
11 Q. You've read your son's deposition; 11 was at page 16 of his deposition?
12 true? 12 A, | recall seeing it,
13 A, Yes. 13 Q. s that a publication that you own as -
i4 Q. How fong ago did you read that? | 14 well?
15 think it was taken back in December, 15 A, HNo,
ié A, No, Tjust skimeed through it fast 16 Q. 1 think he indicated that that's a
17 evening. 17 publication that he refers to from time to dme
18 Q. Did you make any notes 3t alf when you 18 1o obtain what he considers to be relfable
19 read his deposition? 19 information In various areas of medicine.
20 A.  No, | didn's. 20 I you wanted information about 2
21 Q. Did you dog-ear any of the pages to - 21 particular topic, let's talk specifically
22 A, No. 22 congestive heart failure and pulmonary embolism
23 Q. - key you in to anything in 23 and the differendal for those two conditions,
24 particular that was of significance to you? 24 where would you look to for the most reliable
25 A. No, Hdidn't. She can't see me 25 source of up-to-date information on signs and
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symptoms of a pulmonary embolism or signs and
symptoms of a patient that has congestive heart
failure?

MR. KURI: Object to the form of the
guestion. Go ahead, doctor.

A. 1'd look at the Merck Manual, There's
another book called Current Diagnostics.

Q. Would those be the two that would be
the most reliable to you in terms of sources for
information on the topic of signs and symptoms of
PEs and signs and symptoms of a patient in
congestive heart faflure?

A. I think so.

Q. And from time to time you refer to
both of those -~ to Merck as well as Current
Diagnostics?

A, Yes

Q. | take it you own both?

A. Yeah, I have them in my office.

Q. You've fust not referred them
specifically as it relates to preparing yourself
for this case, though, correct? Or have you
referred to them?

A. No.

Q. You've not referred to them?
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Q. You understand what the term
differential is, don't you?

A, Yes.

Q. So we're talking the same language,
what is a differential?

A.  Speaking of my differential diagnosis?

Q. Yes.

A, When you speak of your differential
diagnosis, you're talking about a list of
conditions that you are considering under the
case you're working on at the time.

Q. When you look at a patient that
presents with acute onset of sympioims and you
arrive at a differental, do you try to consider
in the differentfal what may be the most serious
potertial explanation versus the most benign
explanations for those signs and symptoms?

A, Yes, | think you always should start
with most serfous, rule that out first.

Q. And certainly you recognize that a
patient that has signs and symptoms of a PE, that
that can be a life-threatening condition; true?

A. Canbe,

Q. And it's not something that should be
taken lightly if in fact you have reason to

B3 et e men md et bed h bt ot ot .
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A. No.

Q. Bur you own them and you consider them
to be generally reliable sources of information
in these two areas of medicine; true?

A, Yes,

. Besides your son's depo, the records
on Jean and your many years of experience as an
osteopathic physician, what do you bring with you
today that you've either reviewed or that you're
applying to be able to answer the questions
today? In other words, did you review anything
else other than the depo, the records and bring
with you your education and training?

A, Noo

€. Poorly worded question and | was
trying to be smart with .

Obviously you've been practicing for
many years and I'm sure you've seen patients in
vour practice that have had dgns and symptoms of
a PE; true?

A, Yes.

Q. And you've seen patients that have
presented with signs and symptoms of congestive
heart failure; correct?

A, Yes,
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believe that the patient may have a pulmonary
embolism; true?

A, True.

Q. Just a couple other background
questions, then we're going to talk specifically
about lean, okay?

Your patient population as an
osteopathic doctor, Is it from crib to grave,
from baby to gerfatric?

A, Yes.

Q. That may have been a poor term to use
initially, but you treat all-cotners?

A, Infants to elderly.

Q. In your practice have you concentrated
more In any one area of patient population than
the other?

A, No.
Q. 1take it you remember Jean?
A Yes,

3. Tell me about hey, | never met her,
MR. KURI: Objection. Vague question,
but what you can recali.
A.  Very nice lady, I've seen her over
the years, | don't know how far back it went,
maybe &0, but then there was periods | didn't see

R e e e T s
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Page 23

1 her. Then ! started to see her again within the 1 General.

2 last three years ago again, Very pleasant woman. 2 MR, KURI: Doctor, just so you're

3 Healthy woman, 3 aware, he's only asking you after this was taken.
4 Q. Her husband died a year or less before 4 | want to make sure we're clear.

5 her. Do you remember that? 5 Q. So you have talked about the case,

6 A. [ didn't care for him, so - 6 correct?

7 Q. Did you ever meet him? 7 A, Yes.

8 A, Ddon't want to say ] didn't care for 8 Q. Did you and he sit down and review his
% him. |didn't treat him, so I'm not familiar 9 deposition testimony together?
10 with his - 10 A, No, we never sat down. | reviewed
11 Q. In the physician/patient meaning of 11 that myseif,
12 that term you didn't care for him? 12 Q. Did you ever ask him any questions
i A. Right, 13 after you read the deposition to get some
14 Q.  You had met him from time to time or 14 clarification in terms of what he meant or what
15 not? 15 he said at any particular page?

16 A. | can't really picture him in my mind. 16 A.  No, no.

17 Q. Do you know what type of relationship i7 Q. When the two of you tatked about Jean,
18 Jean had with her husband? I8 did he express to you any opinions as 1o what ke
19 A, No, | can't really speak on that. 19 believed to be Jean's cause of death?
20 Q. Do you know how Jean reacted to the 20 A, You talking about the cause of death?
21 death of her husband? 21 Q. Yes.
22 A, Well, I didn't get into that, really. 22 MR. KURE: He's -
23 Q. Okay. So you have no opinion in terms 23 A, Yes.
24 of whether she was suffering any unusual reaction 24 MR. KURE - asking what your son
Z5 1o the death of her hushand? 25 told you.

Page 22 Page 24

| A.  Let me look at my notes to see if | 1 A.  We talked about the cause of death.

2 gave her anything, a nerve pili or something. 2 Q. And are the two of you, at least as

3 Q. Sure. Doctor, as you're looking at 3 far as you understand, are the two of you

4 that, fet me teli you one thing since you've only 4 essentiaily in agreement as to what you believe

5 had your deposition taken twice, when [ ask you 5 most likely was the cause of death?

& questions, somefimes | just fire away one & A, 1ihink so, yes.

7 question after another, That's not intended to 7 (. Tell me what that is.

8 prevent you from looking at your records to 8 A, Cause of death was a CV A, a stroke,

% answer the question, so don't feel that 'm g Q. And have you ever talked to any of the
10 trying to force you to give me an answer if you 10 doctors that treated Jean when she was admitted
tY  feel you need 1o look at your records, okay? 11 o Akron?

12 A, Yeah. [just don't remember her 12 A, No.

13 discussing her husband, his death or ~ | don't i3 €. Do you have an opinfon as to what ~
14 see anything in here where | gave her like a 14 have you and your son talked about what caused
15 nerve pilt or something. 15 the CVA, the stroke?

14 Q. Now, doctor, since your son's HE A, Yes. When you have a siroke, the

i7 deposition has been taken, have you and he taiked 7 blood vessel clots up. Hardening of the

{8 about this case? 18 arieries. She had a massive stroke on one side
&% A, Yes. 19 of her head. The other cause would be 2 blood
20 Q. Tell me in general or specific, 20 clot coming from Ber heart because she was In
21 whatever is easier for you, what you and he have 21 atrial Abrillation, irregular heart rate. That
22 1alked about concerning this case since his 22 wilf throw off a clot, and that's what happened
23 deposition was taken. 23 there.
24 A, We discussed the case, the problem and 24 Q. Al right. It's your opinion, she
25 then what the patient - what happened in Akron 25 suffered an embolic or thrombotic event leading
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to her CVA?

A. Correct.

Q. And have you seen any evidence in any
of the medical records that would support that
there was a thrombotic event that caused her CVA?

A. She was in atrial fibrillation when
she went in the hospital. That will throw off
embolism to the brain, Well, they did a CAT scan
and she had a massive stroke on one side, but
which one, did it just plug up because of
hardening of the arteries or from the embolus,

D bt e et ek e ek kb
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A.  You don’t have an embolic event from
the lung to the brain. [t had to come from her
heart.

Q. Okay. Can you have a PE and have a
stroke without having evidence of some thrombotic
or embolic event to the brain?

A. [don'tunderstand. Can you have a -
repeat your question,

Q. There's no question that she suffered
pulmonary emboli, correct?

A.  No,  wouldn't say -

12 there’s no way of knowing that. MR. KURE Talking about at Akron
13 Q. Well, when you looked at the records, General?

I4 did you see any evidence that tests were done Q. Well, you see evidence - do you
15 that would cause you or your son to be able to dispute whether this patient experienced a
16 say that the cause of her stroke was a thrombotic pulmonary emboli?
17 event secondary to complications from her atrial A. At Akron General she had - they did a
18 fbriilation? VQ scan and it said high probability.
19 A, U'm pot sure | know how to answer Q. Okay. So can we agree, and we're
20 that. You can't tell what happened there. One going to talk about your treatment in a moment,
27 or the other happened. 21 i'm starting at the end and moving backwards, but
22 Q. Well, patient can have an embolic 22 can we agree that the VQ scan that showed a high
23 event? 23 probability of a pulmonary embolism would suggest
24 A. Correct. 24 that the patient does in fact, at Jeast at the
25 . Patient can have a thrombotic event, 25 tme that she was seen at Akron General,

Page 26 Page 28

1 correct? 1 experience some embolic event that caused a PE?

2 A.  Correct. 2 A, Embolic event of PE had to come from a

3 Q. Patient can also have a hemorrhagic 3 DVT -

4 event, correci? 4 G, Okay.

5 A, Correct, 5 A. - to the lung.

& Q. So there are actualiy three ways one & . Do you have an opinion at to where the

7 can have a stroke; true? 7 deep vein thrombosis was that caused the embolic

8 A, She did not hemorrhage. They would 8 event to the lung?

€ have seen that on the CAT scan. g A, They did a Doppler study and it was

10 (. Do you have an opinion as to whether 10 from ~ | don't remember which leg, | can't

Pl there is any causal relatonship between her i1 remember. That went to the lung.

12 pulmonary embolism that she had and her CVA? 2 Q. Okay. Now, from a pathophysiology

i3 A, No relationship, 13 standpoint, is it your testimony, 1 just want to

14 Q. On what do you base that? 14 understand this so | understand your knowledge of

15 A, It just doesn’t happen. The blood 15 medicine, that the accurrence of the PE that was

16 clot to the lung, & PE, does not go to the brain, 16 diagnosed in Akron General and her ultimate CVA,

17 Q. And, again, you're assuming that the 17 which you believe was the cause of her death, is

18 blood clot that causes the PE, you're assuming 18 it your opinion that there is no divect causal
19 that in order to have a stroke secondary to 19 relationshin between the two?
20 complications from the PE, that there would have 20 A, Correct,
21 to be some continued embolic event from the lungs 21 Q. You don't befleve that there is any --
22 to the brain? 22 okay. F'il accept that. Do you know Dr. Michael
23 MR, KURI: Objection. 23 Ginella?
24 A, No, that's incorrect. 24 A.  No, [ don't.
25 Q. Okay. 25 Q. Have you ever seen the death
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1 certificate for Jean? 1 A. No, | don't think he did,
2 A, Yes, 2 Q. Tell me what are the signs of 2 DVT?
3 Q. It'sin the material that was provided 3 A.  DVT, deep vein thrombosis, usually
4 to you, correct? 4 pain in the leg, usually in the calf area,
5 A, Yes. 5 swelling of the leg.
6 Q. You see that he has indicated the é Q. [s the swelling always symptomatic?
7 cause of her death being respiratory faliure due 7 A. Depends on which vessel. Sometimes
8 to pulmonary embolism. You see that, don't you? 8 you'll have a small vessel that it doesn't cause
% A. That's wrong. ¢ that much blockage and you may not get that much
10 Q. You disagree with that? 10 swelling, but most of the time there is going to
11 A. I disagree with that, 11 be swelling of the leg.
12 Q. Okay. Because you believe that the 12 Q. Jean did have a history of DVTs,
13 cause of her death was a cerebrovascular 13 correct?
i4 accident, correct? 14 A. No. She had phlebitis.
i5 A.  That started the downhill course. 15 Q.  She had superficiai --
16 Q. The cascade of events? 16 A.  Superficial phlebitis.
17 A. Al the problems that evolved from 17 Q. s a patient that has superficial
18 that. i8 phlebids at increased risk of DVTs?
12 Q. But you don't believe that the 19 A, No.
20 pulmonary embolism was a contributing factor to 20 Q. s it your testimony that that is not
21 cause the CVA; true? 21 supported by the medical literature?
22 MR, KURE Objection. Asked and 22 A. That's my opinion.
23 answered. 23 Q. Okay. Are there instances that you
24 A, True. 24 have seen in your practice the patients that have
25 Q. So ks your opinion that more likely 25 had superficial phlebitis have progressed to
Page 30 Page 32
1 than not she would have suffered the 1 develop deep vein thrombosis?
2 cerebrovascular accident frrespective of whether 2 A.  No,
3 she had a PE or not? 3 Q. DVT is diagnosed through what
4 A, Very likely would have happened, yes. 4 modality? How do you go about diagnosing it?
5 Q. Have you personally, other than with 5 A.  Through a Doppler study.
& your attorney, but have you personally alone or & G, Anything ske?
7 in conjunction with your son reviewed the medicat 7 A, We can do a venogram.
8 records with any doctors to arrive at a 8 Q.  Any other diagnostic modalities that
9 conclusion that in fact the patient's cause of 9 you're familiar with in terms of diagnosing DVT?
10 death was complications from the CV A as opposed 10 A.  That should give you your answer.
11 to complications from the PE? il Q. €Can you rule out or confirm the
12 A.  No. | didn't discuss it with other 12 existence of 3 DVT without doing some type of
i3 doctors - 13 imaging study?
i4 Q. Olay. 14 A, No,
13 A. - to clarify that. 15 . Hyou determine that 2 patient has 2
T3] Q. Your answer was, even though my 16 DVT, how is it treated?
17 aquestion may not have been artfully stated, your 17 A, With anticoagulants such as heparin
18 answer indicated that vous at least | think knew 18 and Coumadin.
19 what T was asking. 1¢ Q. You mentioned earlier that she had
20 A, Yeah. i didw'c review this record 20 atrial fib, correct?
21 with anybody. 21 A, Yes,
22 Q. Okay. Do you know whether your sor 22 (. Did she have aerial fib from a
23 has reviewed the case with anyone from the 23 long-standing perspective?
24 standpoint of whether the CVA was in fact the 24 A, No.
25 cause of her death? 25 Q. When was she diagnosed with atrial
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P fib? 1 fibrillation, whatever, yes, you consuit a
2 A. Her cardiogram showed when she went in 2 cardiologist,
3 Akron General, her cardiograms upon her admission 3 Q. [ take it you believe that your
4 to Barberton were normal. 4 conduct in terms of not consulting with a
5 Q. Do you have an opinion as to what 5 cardiologist while she was in the hospital was
& caused the atrial fib? & within the standard of care?
7 A.  Frequently it will start with you may 7 A, Yes,
8 have a heart attack. That will throw them into 8 Q. During that hospitalization, though,
9 atrial fib, Just plain coronary artery disease, 9 you did not see any evidence of atrial fib,
10 as we get older, hardening of the arteries, 10 correct?
11 Hyperthyroidism, thyrotoxicosis will show up as 1t A, Correct,
12 atrial fib, 12 Q. 1 just want to make sure | understand
H Q. inthis case do you have an opinion as 13 your testimony. Do yout believe that had you done
14 to what most likely was the cause of her atrial 14 certain studies that weren't ordered when she was
15 fib? 15 in the hospital, that you would have seen
16 A, She didn't have a heart attack, They 16 evidence of atrial fib, or is it your testimony
17 did enzyme studies when she went into General. 17 that she developed atrial fib at some time after
18 Just occurred. 18 the hospitalization and prior o her death?
19 Q. [ take it then you don't have an 19 A.  When she was in Barberton, she was not
20 opinion to a reasonable degree of medical 20 in atrial fib.. We have a normal cardiogram
21 certainty or probability as to what the mechanism 21 showing normal rhythm.
22 was that caused the atrial fib? 22 Q. Okay.
23 A.  Age and coronary artery disease, 23 A, Atial fib developed sometime after
24 Atriat fib is guite common as you get older. 24 that,
25 It's quite common as you get ofder, 25 Q. And can pulmonary emboli catise a
Page 34 Page 36
1 Q. She never demonstrated any signs and 1 patient to go into atrial fib?
2 symptoms of atrlal fib when you had seen her, Z A, No,
3 correct? 3 Q. You're certain?
4 A, Correct. 4 A, Certain.
5 Q. You had seen her in the 5 Q. If the patient had been dlagnosed with
& hospitalization just 2 weak before her death, & atrfal fib when you had her hospitalized,
7 correct? 7 hypothetically, and you also had a concern about
B A, Correct. 8 DVT and wanted to treat the patient for a2 DVT,
@ Q. You didn't obtain any type of a 9 would there have been any contraindication in
10 cardiac consult during that hospitalization, did 10 terms of providing anticoagufation therapy for
11 you? 11 the DVT for a patient who also has atrial fib?
12 A, She had a normat rhythne cardiogram, so 12 A, No.
13 there was no need for a cardiologist. 13 Q. In fact, the treatment Is one In the
14 Q. Certainly you could have consulted 14 same, Is it not?
15 with 2 cardiologist had that been the appropriate 15 A, You could very well anticoagulate them
i6  thing 1o do, correct? 16 if they're in atrial fib as well,
17 A, I she was having - i7 Q.  What are the complications that you
18 MR. KURI: Hold on a second. Are vou 18 see in your practice with a patient that has 2
19 asking if it was the appropriate thing to do or 19 DVT that is not properly treated?
20 whether he could have just consulted? 20 A, Well, the most common thing would, of
21 Q.  If it was the appropriate thing to do 21 course, be probably a PE and then progressive
22 under like or similar circumstances, you would 22 problems, swelling of the leg.
23 have had the abllity to consult with a 23 Q. Let's talk about a PE. The signs and
24 cardiologist, correct? 24 symptoms of a PE are what?
25 A, Yes, if she had some cardiac symptoms, 25 A, They'll vary from just a simple cough,
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shortness of breath, chest pain, coughing up
bigod, respiratory failure.

Q. Any others?

A, Tachycardia.

Q. Any others?

A, Ifit's a major one, maybe sweaty,
clammy. That's about it.

Q. Can 2 pulmonary embofi be ruled out on
the basis of physical exam alone?

A.  No. You could become highly
suspicious with your physical exam.

Q. But In order to rule out or confirm
the presence of a PE, what's the gold standard?

A, Todo a V(Q scan or spiral CT scan.

Q. And as a family practice physician,
you're famifiar with the avallability of VQ scans
to rule out or confirm the presence of pulmonary
embolism, correct?

A, Yes,

Q. And you're familiar with the signs and
symptoms that are associated with a patient that
has the potential for developing a PE, correct?

A, Yes,

Q. And those signs and symptoms are signs
and symptoms that should be recognized equally by

Lol B e Y, SR R LR
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on an arterial blood gas that would at feast
cause you to at least consider pulmonary
embolism?

A.  Your puise ox gets way down, maybe in
the, well, 60s, 70s, even 80s.

Q. Doctor, you would agree, would you
not, that if there's suspicion for pulmonary
emboli that diagnostic studies should be done
promptly to confirm or to rule out the diagnosis?

A, Yes,

Q.  And failure to do diagnostic studies,
if there is a suspicion for pulmonary emboli,
that would be a violation of the standard of
care; {rue?

A.  Yes, if you suspect i, you should do
it.

Q. Orif you have a high index of
suspicion, it would be befow the standard of care
not to do diagnostic studies to either rule out
or confirm it; true?

A, Yes,

Q. And in fact if you have clinfcal
evidence that causes you to have a PE within your
differential, not to rute out or confirm the PE
by doing those tests would be below the standard
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a medical doctor as well as an osteopathic
physician, true?

A, Correct,

Q. Same standard of care?

A, Same standard,

Q. Besides a V() scan, is a chest xray of
any assistance or benefit in terms of ruling out
or confirming the presence of pulmonary embolism?

A, Linless it's a massive pulmonary
embolism, a chest x-ray would be negative.

Q. What about any type of pulmonary
angiogram, would that be of any benefit?

A, Yeah, anglogram, pulmonary anglogram
would benefir,

Q. 1 think you said a spirat CT7?

AL Spiral CT.

Q. Are there any laboratory tests that
you have within your arsenal that are helpful in
terms of determining whether a patient has a PE?

A, Blood gases, oxygen levels,

Q. if you have a patient that has a
pulmonary embolism, what would you expect to see
if you took arterial biood gases?

A, The oxygen level would be decreased.

Q. What would be an abnormal oxygen level
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of care?

A, Yes,

Q. Okay. | think you told me before in
your practice your treated patients that have had

PEs?

A, Yas

(. Have you admitted them to the
hospitai?

A, Yes,

Q.  And then have you followed them on an
outpatient basis?

A, Yes.

. They've been on Coumadin or some type
of anticoagulation therapy?

A Yes,

Q. Ave they typically on that for the
rest of their lives or does it depend upon the
extent of the emibolic event?

A, It depends. There was a time when we
would keep them on an anticoagulant for six
months. Now the tendency is sometimes to keep on
for the rest of their lives.

Q. If you diagnose in your practice a
patient with pulmonary emboli, it has confirmed
by diagnostic studies and been treated in the

R T
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I hospital, do you on occasion refer the patient to 1 Q. I asked you before about Jean; you
2 aspecialist for ongoing management of that 2 said she was a nice woman. 1 think you also said
3 condition? 3 that she was relatively healthy, correct?
4 A, Yes, 4 A.  For her age she was.
5 Q. And if you were to refer a patient to 5 Q. Was she compliant with your medical
6 a specialist for ongoing management of a 6 management of her over the years?
7 pulmonary embolus, what area of medicdne would 7 A.  Yes. What little | treated her, she
8 that be? 8  was compliant.
% A. 1 would call in a pulmonologist. @ Q. Sometimes doctors wili say, the
10 Q. 1 1take it you'd agree that prompt 10 patient never followed my advice or never did
1 treatment of a pulmonary emboli increases the 11 this or that. That's not the case with Jean,
12 chances for survival? 12 correct?
13 A, Yes. i A.  She didn't seek that much medical
14 Q. H you can treat a patient that has 14  assistance.
15 emboli or embolic events going on from a deep 15 Q. What she did, was she appropriate and
16 vein thrombosis before the patient’s hemodynamic 16 reasonable in terms of her understanding of what
17 status deteriorates, the likelihood of a good 17 you had to say to her?
18 outcome is Increased, true? 18 A, Yes.
19 A.  Yes. 19 Q. And also in term of responding to any
20 Q. One of the goals of treatment of a 20 recommendations that you made relative to her
21 pulmonary embolus is {o stop the deep vein 21 medical management?
27 thrombosis from increasing in size; true? 22 A, Yes.
23 A. Right. 23 Q. So you would not describe her as a
24 Q. And you give the anticoagulant heparin 24 noncompliant patient; true?
25 or if there's any sensitivity, one or the other 25 A, True.
Page 42 Page 44
I anticoagulants - i Q. You saw her back in October of 1986
2 A.  Start with heparin, 2 for the first time, correct?
3 Q. Once the clot caused by the DVT is 3 A.  Somewhere back there.
4 treated, does the body then have its own 4 G.  As 1 told you before, I'Hl keep to my
5 mechanism that it dissolves the clots? 3 promise, I'm not going to go through each and
=] A, Ne. That clot will remain. There's & every one of the visits, but suffice it 1o say
7 some theory that that vein may open up a little 7 Trom 1986 up to the time of her death, before she
8 bit, but generally that clot is going fo stay 8 went in to Akron General where she ultimately :
¢ there. ? died, you were her physician, correci?
14 G, Does the body have any type of process 10 A, Yes.
E1  whereby the clot is autolyzed, if you will, or 11 Q. She didn't have any underlying cardiac
12 broken up over time through any mechanism the 12 or puimonary problems that you were aware of
13 body produces? 13 prior to January of 1999, did she?
14 A, Does that clot maybe shrink over a 14 A. No.
15 period of time? Get smafler? | imagine it cam 15 . Did che have a history of
16 | don't know. i6 hypertension?
17 . Does the risk for embolization from a 7 A, No, she was not hypertensive,
18 DVT decrease the longer the patient is on i8 3. She didn't have any risk factors for
{9 anticoagulants? 19 heart disease, to your knowledge, did she?
20 A. [ would think so. 20 A.  Correct.
21 Q. If the patient presents with reporis 2t Q. You might want (o keep your records
22 of leg swelling and new complaints of shortriess 22 available because I'm going 1o ask you some
23 of breath, should pulmonary embolism be within 23 specific questions about the office visits now.
24 the differential diagnosis? 24 The paragraph before January 25, 2001,
25 A, Yes. 25 you had [ast seen her in -- I'm sorry, in fooks
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b like January of 2000, correct? 1 A, You're getting some back pressure,

2 A, 2000. 2 cardiac or lung.

3 Q. January 6, 20007 3 Q. In the lower right-hand corner on
4 A.  January 6, 4 January 6th, doctor, you have a note, Can you
5 Q.  And at that time she had some 5  read what that says?

6 dizziness; true? 6 A.  Yeah. If her dizziness persists, then
7 A, Yes. 7 twould do a carotid artery study.

8 Q. When nose runs, she - 1 can't read 8 Q. So within your differential at that
¢ that. 9 point, you obviously were at least concerned
10 A, When nose runs, she doesn't seem as 10 about there being some potential pathology that
1§ dizzy. That was written by the office personnel i1 might explain the vertigo?

12 when she came in. i2 A, Yes,

3 Q. The blood pressure, was that taken by i3 Q.  And the testing that you would have
14 an office person or was that taken by you? 4 done, had you followed this through, would have
15 A.  No, that's taken by me. 15 been to refer her to someone or would you have
16 Q. Are the notes then o the right of the 16 done testing?

17 blood pressure, are all of those notes yours? 17 MR. KURI: Objection. He didn't say
18 A, Yes, 18 if he would have followed it through.
19 Q. Did you diagnose her with vertigo? 19 A. No. [ would have worked her up and |
20 A, Yes, that was my impression. 20 did. 1 did a carotid artery study.
21 Q. What was causing the vertigo? 21 Q. When did you do the carotid artery
22 A, Vertigo can be caused by numerous 22 study?
23 problems. Very commonly if you have a little 23 A, Well, it was scheduled for January
24 sinus Infection, that will trigger it off. Alse, 24  25th at Akron General.
23 consider hypertension, consider carotid artery 25 Q. That's January 25th of 01?2
Page 46 Page 48

I disease where she didn't have any bruits there, 1 A. No, no, 2000. The next page. The

2 as I wrote. That's the little noise you hear 2 secretary scheduled --

3 when you're plugged up. She was worse with 3 Q. Gotit.

4 motion like motion sickness, such as being on 3 4 A. I she had some other neurologicai

5 beat. That will make you dizzy. My impression, 5 symptoms, you may want o do a CAT scan. At that

& this was just 2 standard vertigo probably brought & time ! did the carotid artery, the Doppler study.

7 on by her sinus. 7 Q. Okay. Then you saw her. Was the

8 Q. What other conditions can cause 8 Doppler study normal?

9 vertigo? ) A, T'mosure it was. 1 was looking
10 A, Well, like | stated, hypertension, 10 through it - | don't know if you have it over
i1 blockage of the carotid arteries. 11 there - I know she had - here is - yes, here
12 Q. When she would come in for 12 itis.

[3 examinations, would you always look to see 13 Q. What's the date of that?

14 whether there was any evidence of JVD? 14 A, 1-25-2000. And normal carotid

15 A, Look for DVT? 15 smdies.

16 Q. JvVD. 16 . You saw her again then on Aprit 3,
i7 A, What am § missing here? {7 2000, correct?

18 Q. Do vou know what JVD 5?2 P8 A, Yes, She came in for another reason,
19 A. No. 12 Q. She had 2 pulled muscle in her back?
20 3. Have vou ever heard of jugular venous 20 A, Uh-huh,

21 distention? 21 Q. That's a yes?

22 A, Oh, yeah. No. 1 would recognize that 22 A, Yes.

23 especially when | examined for the carotids. 23 Q. Her dizziness had gone away, that's a
24 G.  Of what significance would jugufar 24 good sign, isn't it?

25 venous distention have to you if you detected it? 25 A, Yes,
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1 Q. What was your diagnosis as of April 3, ) A.  No.

2 20002 2 MR. KURI: That question was in the

3 A, That she just had a tendonitis, 3 office?

4 bursitis, 4 MR. MISHKIND: Right.

5 Q. You treated it with what type of 5 Q. 1 mean, based upon the history that

6 medication? & she gave you and the physical exam, you couldn't
7 A. | gave her an antiinflaimmatory and | 7 determine what was causing her shortness of

8 injected her along her right side of her scapula 8 breath, correct?

Q@  area. 9 A.  Correct,

13; Q. She then returned on November 2nd, 10 Q. Now, she had had, I'm not golhg to go
i1 2000, true? 1} through all the records, but her superficial
12 A, She came in for a flu shot. 12  phiebitis that she had had, | noted k th 87, in

13 Q. Then the next time you would have seen 3 B%andin 97. You don't need to necessarily go
t4 her would have been January 25, 01, correct? 14 back to your records, but in reviewing your

15 A.  Correct. 15 records do you recall that she had had two or

16 Q. Do you recall having any contact with 16 three episodes of superficial phiebitis?

17 Jeanin 2000 and early 2001 other than what's 17 A. | probably at that time looked through
18 recorded in your office notes? 18 her record.

19 A. No, no contact, 19 Q. Butis it your testimony that she was _ﬁ_
20 Q. January 25, 2001, Jean came in and was 20 not at risk for a2 PE due to her history of
21 complaining of swollen feft leg the week before 21 phiebitis?
22 the visit to you; true? 22 A, Correct.
23 A. That's what she said. 23 Q. She was also tachycardic on January
24 Q. In fact, you have down, had swelling 24 25, 2001, correct?
25 left leg fast week, correct? 25 A, Yes.

Page 50 Page 52

1 A.  Last week, 1 Q. in the past did Jean have a tendency

2 Q. And she had also developed shortiess 2 of being tachycardic?

3 of breath, especially when walking three days 3 A. No.

4 before this viskt on January 25, right? 4 Q. What was causing her tachycardia on

5 A, Correct. 5 danuary 25, 20017

& Q. She also told vou during that visit & A, That's why | put her In the hospital

7 that at nighttime she had 1o use an exira pillow 7 that day.

8 to breathe better, cotrece? 8 Q. You weren't able to determine what was
@ A, Yes. She woke up at 4 a.m., had 1o 9 causing it, correct?

10 prop herself up on an extya piflow. 10 A. Right,

1 Q. What does that suggest to you for a 11 Q. So you knew you had a patient with

12 patient that has {o use an extra pillow to 12 shortness of breath; true?

i3 breathe better? i3 AL True.

14 A, Congestive heart fallure. i Q. You knew you had a patient that was

15 (. Anything eise that is within vour 15 tachycardic; true?

16 differential where a patient also presents with a 1& A, True.

17 history of swelling in the leg, shortness of 17 G, You knew you had a patient that

18 Dbreath, especially with walking, what else is 18 presented with some difficulty breathing

19 within your differental? 19 requiring another pillow ar 4 a.m. that morning
20 A.  That was my primary concern. | also 20 before she came to see you; true?
21 included ruie out a PE, 21 A.  True.
22 Q. On January 25, 2001, were you able to 22 . A history that week of swelling in her
23 determine from your history and your examination 23 left leg; true?
24 of the patient what was causing her shortness of 24 A, True.
25 breath? 25 Q. And also shortness of breath
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1 especially with walking and that was a history of i Q. You were the attending during her
2 having shortness of breath with walking for three 2 hospitalization?
3 days; true? 3 A, Yes.
4 A. That's what she stated, 4 Q. She was obviously a private patient?
5 Q. And you had no reason to suspect that 5 A, Yes.
6 that history was inaccurate, do you? & Q. You didn't - other than the
7 A. No, that was true, 7 endocrinology consult, you didn't seek any other
8 Q. Now, your examination, tell me what 8 consultation, did you?
9 you detected relative to her breathing during @ A. No,
10 your exam, 10 Q. You did seek an endocrinology consult;
11 A. She was not in any respiratory 11 true?
12 distress. Her symptoms were very mild. This is 12 A.  Yes,
13 why the picture was confusing. She had no cough. k] Q. We'll talk about that in 2 moment.
14 She had no respiratory symptoms like a cold, She 14 You didn’t seek a cardiac consult; true?
15 had no chest pain, She had no leg swelling. She 15 A, True. There was no indication for
16 had no PTE, pretibial edema as swelling of the i6 anything else,
17 leg, although she said her leg had swollen 17 Q. You ordered an echo?
18 previously, obviously it went down. iB A. Ordered an echo.
19 Her lungs were clear and the only 19 Q. DPid you interpret that echo yourself?
20 finding was a tachycardia. And for that reason 20 A. Yes.
21 not because she was that short of breath, she was 21 Q. Was the echo, in your opinion, normal?
22 quite comfortable in her breathing, we -- she 22 A. The echo --
23 decided, | suggested she go in the hospital and 23 MR, KURIE: You can take a look at it
24 she was very cooperative. | admitted her that 24 if it's easier,
25 day. 25 A. H'sin here.
Page 54 Page 56
i Q. And certainly she again complied with 1 Q. Do you have the echo in front of you
2 your medical management? 2 now?
3 A, Yes. 3 A, Yes.
4 3. She was relying on you, cofrect? 4 G.  Did you consider this to be a normat
5 A, Yes, 5 echo?
[+ Q. To do the tests that were necessary 1o & A, Partially normal, normal ventricle and
7 determine what was causing her symptoms, correct? 7 ejection fraction, but she showed significant
8 A. Correct. 8 pulmonary hypertension of the pulmonary artery
@ Q. Because this was a recent onset of ¢ pressure.
10 symptoms that this patient had not experienced 18] (3. She had significant pulmonary
11 before; true? 11 hypertension with peak pulmonary artery pressure
12 A, True. 12 estimated at 55 to 60, correct?
i3 Q. And you had a duty and a 13 A, Yes,
i4 responsibility to safely and appropriately i4 Q. First, what Is pulmonary hypertension?
15 evaluate these symptoms, evahuating that 15 A, Excessive pressure on the lungs.
16 differentlal that we talked about, correct? 16 Q. What's the difference between primary
17 A Righs, i7 and secondary pulmonary hypertension?
ig Q. And within vour differential was rule i8 A, Primary and secondary, what the cause
19 out CHF and rule out PE, carrect? 19 is
20 A.  Correct, 20 Q.  What causes primary pubmonary
21 Q. At the very bottom, i that treatment? 21 hypertension?
22 A, Yeah, treatment, | suggested we 22 A, There are many reasons for primary
23 needed a chest x-ray and further studies. And} 23 pulmonary hypertension. Congestive heart
24 admitted her that day as see congestive heart 24 failure, PE, COPD, liver problems, cirrhosis.
25 failure. 25 Q. What about secondary pulmonary
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1 hypertension? 1 to the hospital for rule out CHF and rule out PE,

2 A. | would think secondary is a resuft of 2 correct?

3 one of these other factors, 3 A.  That was part of my differential.

4 Q. You said liver disease, ciirhosis? 4 Q. And when she was admitted to the

5 A, Cirrhosis, 5 hospital, we can agree that you did not do any

6 Q. There was no evidence of civhosis in 6 tests to rule out PE, correct?

7 Jean, was there? 7 A.  Correct.

8 A. No. g Q. And if PE was still within your

@ Q. In your progress notes in the hospital 9 differential when she was admitted that same day,

10 you noted that the echo was normal. Do you 10 there are tests you should have done to rufe out

11 recall that? 11 the PE, correct?

12 A, Yes. 12 A.  Clinically she didn't present that to

13 Q. That's not quite an accurate 3 me, sot didn't doit. [ just did the echo.

14 statement, is it? 14 Q. What changed between the office visit

15 MR, KURE Do you want to look at your {5 and the same day when you admitted her such that

16 notes? 16 you no longer had a concern about the patient

17 A, What | wrote there, I'm sure, was 17 having a PE?

18 ejection fraction, ig A. [ was focused on the congestive heart

19 Q. January 27th, does it say echo normal? 19 failure,
20 A. Yes, echo is normal. Do | have the 20 Q. [l understand that very clearty, but
21 ejection fraction there? 21 what was it about the patient in terms of her
22 Q. Where is the efection fraction? 22 symptoms that caused you to feel as a reasonable
23 A, That's over here. 23 and prudent doctor that you could overlook ruling
24 Q. But on your note can we agree that you 24 out the PE and just focus in on the CHF?
25 just marked down echo normai? Z5 A. 5She wasn't that dyspneic. She wasn't

Page 58 Page 60 |

I A. Normal. 1 short of breath and neither did she have any leg

2 Q. You don't say anything about the 2 swelling at that time.

3 ejection fraction? 3 Q. When she was seen In the hospital, the

4 A, No, | didn't wilte anyihing down, 4 nurses took an admission history from the

5 Q. The only thing that was normal about 5 patlent. That's pretty standard, isn't it?

& the echo was her election fraction, correct? & A, Yeah,

7 A, Correct, 7 Q. In the history, you would expect that

g Q. And that caused you to rule out 8 If the patient Is complaining of shortness of

@ congestive heart failure, correct? ¢ Dbreath, that that's something that she would el

i0 A, Yes. My - 10 the nurses, correct?

11 Q. s that an accurate statement? i1 A, Yes.

12 A, Yeah. 12 Q. And if the patient has shoriness of

13 Q. You didn't consult with any 13 Dbreath and if the patient has swelfing of the

14 cardiologist to discuss the results of the {4 lower extremity upon admission, then certainly

15 pulmonary hypertension in this case while she was 15 you as a reasonable physician should continue to

16 in the hospital? 16 be ruling out the existence of & PE, correct?

17 A, No, 1 didn't. 17 A, Correct.

18 Q. Even though you ruled out congestive 18 Q. s it your testimany that during the

19 heart failure, were you able to rule out 1% hospitalization she did not continue to have
20 pubmonary embaolism? 20 shortness of breath?
21 A, Her clinical symptoms did not lead me 23 A, She was not complaining of shortness
22 that way. Z2 of breath. She was quite comfortable. Her fegs
23 Q. What dlinical symproms would you have 23 weren't swollen. She was examined by house
24 needed to have seen -~ strike that. 24 physicians and there was no mention, no mention
25 First, we can agree she was admitted 25 of her shortness of breath,
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i Q. She's also seen by nurses, correct? i Q. And something that if it's documented

2 A, Yeah, 2 in the records, you have a duty to be aware of,

3 Q. And nurses really are sort of your 3 correct?

4 eyes and ears? 4 A, Yes.

5 A.  Correct. 5 Q. Those symptoms of shortness of breath

é Q. And when you come In to see a patlent, 6 on exertion as well as edema In the legs, noted

7 you have a duty, do you not, to take a look and 7 in the hospital records, would cause a reasonable

8 see what the nurses have recorded as it relates 8 and prudent doctor that has ruled out CHF to

9 to the patient's symptomatology? 9 evaluate the patient for the other condition, and

10 A.  Sometimes, yes. 10 thatis PE, correct?

11 Q. Especially if a patient's admitted 11 A, If I see those symptoms, yes.

12 with rule out PE, you want to look to see whether 12 Q. You certainly, In addition to locking

13 or not the patient has shown any signs of edema 13 at the records, you have an opportunity to talk

14 or any signs of shortness of breath during the 14 to the nurses, correct?

15  hospitalization; true? 15 A. If | feel there's some question, yeah.

16 A. Yeah. 14 Q. And you certainly in addition to

17 Q. And if the patient on repeated days 17 seeing the records and tatking to nurses, you

18 was showing signs of edema and shortness of {8 have an opportunity to do an examination on your

19 breath in the hospital, that would be significant 19 own, correct?
20 to you, correct? 20 A, Yes.
21 A, Yes, 21 Q. She was discharged from the hospital
22 Q. That would mean that you as a 22 on what day?
23 reasonable and prudent physician shouid be ruling 23 A, 28th?
24 out the possibility of puimonary embolism; true? 24 MR. KURE: Talking about Barberton?
25 Ao True 25 MR, MISHKIND: Yes.

Page 62 Page 64

1 Q. And failure to do that would be a i A.  She was admitted on the 25th,

2 violation of the standard of care, correct? 2 discharged on the Z8th.

3 A, Correct. 3 2. Was she discharged on the morning of

4 Q. Whai's nonpitiing edema? 4 the 28th?

3 A, That's a swelling of your legs 5 A. Usually the doctors come in and make

& usually. It swells up, & their rounds in the morning and wiite the

7 Q. When vou - 7 discharge and then the patient will leave

8 A, When you press on it, it makes a B sometime before noon, sometimes after noon.

@ iittle pit. That's pitting edensa. @ Q. Soon the 27th, if the records reflect

10 Q. Is nonpitting edema of any concemn to 10 that the padent in the afternoon had shortness

11 you on a patient that has been admitted to the 11 of breath at 3:45 In the afternoon as welf as .
12 hospital with the history that she had where you 12 edema in the left teg, I'll sort of save you
13 had rufe out CHF and rule out PE? i3 time - &
14 A, If they have a large, swollen feg. i4 MR, KURE: | got it right here.

15 Q. If they have edema, vou certainly want 15 MBR. MISHKIND: Okay. ’
{6 to be aware of that, correct? 16 Q. P've got it highlighted. | think
I A, Yes. 17 that's the 27th. Do you see the two areas where
18 Q. Whether it's one plus or nonpitting, 18 i have hightighted?
19 it's something that you should be aware of, 19 MR. POLITCG: Is that at 3:457
20 correct? 20 MR. MISHKIND: Right, 1545,
21 A, Yes, 21 A.  This is a nurse's note,
22 Q. [f the patlent is complaining of 22 Q. The nurse’s note with regard to the
23 shortness of breath on exertion, that's something 23 shortness of breath, what does that say?
24 that you should be aware of, correct? 24 A.  Looks like shortness of breath with, 1 :
25 A, Yes. 25 don't know what you got there, exertion or
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1 something, 1 she was not having these problems.
2 MR. KURI: Exertion, 2 Q. What did you mark down on the 28th
3 Q. Would you have already - 3 that indicated she wasn't having these problems
4 A. Pwould have already been there. | 4 at the time you discharged her?
5 make my rounds in the morning. 5 A. | think [ wrote down she was stable.
6 Q. So then before she was discharged on 6 MR. KURI: Why don't you wait to get
7 the 28th, then you would have made your rounds 7 it first s0 you don't have to say think.
8 and then okayed her discharge on the 28th; true? 8 A.  She was in sinus rhythm. Her heart
% A.  True, 9 was not going fast. 1 said will dismiss today,
10 Q. And then would have had this 10 will follow in the office.
11 information available to you that the patient the 11 Q. Do you have any note at aif about
12 day before discharge was complaining of shortness 12 examining her lower extremities?
13 of breath on exertion, correct? 13 A, No.
14 A.  Depends how much trouble she's having, 14 Q. Do you have any indication that the
15 how much shortness of breath. 15 lower extremity edema that was noted the day
1é Q. Certainly that information would have 16 before was gone?
17 been available to you -- 17 A.  ['msure [ looked at her and checked
18 A, That was down here, yes. 18 her -
19 Q. And then if you just stay with that 19 Q. That's not my question.
20 page, also on that same page at 1345 she had 20 A. No, | didn't mark it down.
21 complaints of, {'m sorry, there was the nurse Z1 Q. Do you have any indication that the
22 noted edema of the lower extremity, correct? 22 patient, the shortness of breath that she had on
23 A, ltsays trace, 23 exertion the day before, had resolved that
24 Q. Right. But nonetheless, there is 24 morning?
25 edemia noted, correci? Z5 A, She apparentiy wasn’t having any
Page 66 Page 68
i A, That was her interpretation. 1 problem when [ checked her.
2 Q. But you don't have any notes -- you 2 Q.  You do not note anything about no
3 might want to keep that page open because 'm not 3 shortness of breath?
4 done, 4 A. [ would have noted it
5 When you came in to approve the 5 Q. f you were acting in a reasonable and
& discharge as to whether or not this patient was & prudent manner, you would certainly be aware of
7 safe to be discharged, this information would 7 the fact that she had shortness of breath and
8 have been available in the hospital record for 8 swelling in the leg the day before as well; true?
¢  vyou, correct? @ MR. KURI: Let me just object in that
iG A, Yes, this wouid be in the record. 3 you're characterizing what the nurse - the
i1 Q. And certainly if the patient was 11 objection s I think you're mischaracterizing
12 having shortness of breath and swelling in the 12 exactly what the nurse said, but that's fine. Go
13 ieg, those are two symptoms that would be 13 ahead.
14 consistent with your prehospital admission 14 A, So back to the question?
15 diagnosis of rule out PE, correct? 15 3. Sure. You don't remember vour exam
iG A, Yes i&  the day that she was discharged, do you? | mean,
i7 G. Okay., And to the extent that vou were 17 physically, do you remember being there and
18 aware that the patient the day before discharge 18 seeing her before you sent her home?
19 was having shortness of breath on exertion and 19 A, Yes. 1always see them and | have to
20 swelling, would you - you have 1o wait untit I'm 20 write the dismissal. At that time she was in no
21 done before you answer -- would youo agree that 21 distress,
22 the patient should have been worked up for 2 PE 22 Q. understand that. Can you picturg =
23 before being discharged? 23 strike that.
24 A.  The patient was not, in my clinicai 24 Are you relying on your note or are
25 judgment, when | saw the patient in the morning, 25 you able to tell me, | remember being there on
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b January 28th, 2000, seeing this patient and I care.

2 discharging her on that date? 2 Q. Tell me what you discussed with her

3 A. | made no note of it, but | remember 3 about her after-hospital care.

4 being there, discharging her and | remember she 4 A. My brief note was that | would follow

5  was in no distress. 5 up In the office, usually within a week is what

é Q. Who was present? 6 we do, and that she was also to see Dr. - this

7 MR. KURIE: That's 2001, by the way. 7 endocrinologist, the specialist.

8 Q. Who was present at the time that you 8 Q. We talked about the 27th when she had

9 saw her and discharged her? @ shortness of breath and edema in the leg. On the
i0 A.  No one, }visited the patient myself. 10 26th, the record ailso shows that she had

11 Usually don't have anyone with vou. 11 shortness of breath with exertion, according to
12 Q.  Tell me what else you discussed with 12 the nurse’s notes, as well as edema in the lower
§3  Jean during that visit, that you remembaer, that's 13 extremity. 1 presume you would have seen her on
14 not recorded in the record. 14 the 27th?

i5 A. 1 can't remember what | discussed with 15 A.  Yes, | saw her the 27th.

16 her at that time, at the bedside. 14 Q. And do your records reflect any

17 Q. ['want you to tell me everything that 17 examination of her lower extremities on that

18 you remember that's not recorded in the record. 18 date?

19 A. | can't remember anything that far 1¢ A. No, there's nothing on the 27th.
20 back. 20 Q. Do your notes on the 27th indicate any
21 Q. That's what | mean. 21 discussion with her or with the nurses about the
22 A. Other than we were going to foifow up. 22 shortness of breath that she had upon exertion
23 | would see her in the office. Usually tike in a 23 during the evening of the 26th?
24 week. And also she was to follow up with the 24 A, No. Usually when you see the patlent
25  endocrinologist, 25 in the moming, you generally write down the

Page 70 Page 72

1 Q. We're going to talk about that in a 1 negative problems she's complaining of at the

2 moment. You said you can't remember that far 2 time such as i'm short of breath or nauseated or

3 back? 3 something. 5o on the 27th I didn't write any

4 A, Oh, specificafly. 4 complaints itke that, nor did | write she had any

5 Q. So that's why you make a note in terms L swelling.

& of what vou've noted, correct? & Q. But - P'mosorry, go ahead.

7 A.  Right. 7 Ao Inmy interpretation, she apparently

B Q. BPo you physically remember being in 8 did not.

@ the room and seeing jean? 9 Q. Yet we can agree, can we not, that the
10 A, Yes. 10 nurses on the 26th and on the 27th note shortness
11 Q. You do. Okay. 1% of breath as welt as edema in the lower

12 A, If I dide't see her, there wouldn's be 12 extremity, yet when you saw the patient as her

i3 anote for that day. 13 physician the foliowing morning on both of those
i4 Q. Funderstand that. Are you able 1o 14 days, you make no notation about examining her
15 recreate in your mind being there and tailking 15 legs and seeing that the swelling has gone away;
16 with her and examining her or are you relying on 16 true?
17 ihe note as being the proof that you were there? i7 MR, KLIRI: Let me go to the 26th while
18 A, No,  know | was there. 18 you're looking at it. Can you show me? Would
19 Q. Because of the note? 19 vou like the question read back to you?
20 A, Yes, 20 {Record read.)
21 Q. But it's been - 21 MR. KURI: This is the 26th. And the
22 A, Isaw her every day. She was only in 22 27th, Make sure you take a fook at these so
23 for a few days. | took care of her those few 23 we're all clear -
24 days. | happened to be there on that day. | had 24 A. 1 made no notation because it
25 o dismiss her and discuss her after-hospital 25 apparently was not a problem to me at that time.
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Page 75

R

1 Q. lunderstand that. | understand 1 extremity, but you, as the physician that
2 what ~ 2 admitted the patient to rule out PE, did not
3 A.  And what the nurse is writing here, 3 conslder those apparently to be significant
4 this trace, | don't know how much she 4 enough to want o rule out PE by the time she
5 interpreted. 5 left the hospital; true?
& Q. understand that, 6 MR, KURI: Object to the form of the
7 A. Trace is minimal, She could have 7 question.
8 swelling, Same thing with shortness of breath. 8 A. At that time she wasn't presenting me
@ What did she do to have shortness of breath? @ with those symptoms, correct, nor would she
10 When I'm in the room talking to her, she's not 10 present it to the house physician or the
11 short of breath. 11  endocrinologist.
12 Q. So she was just having these - 12 Q. So the three nurses that saw these
13 A.  What this - she told the nurse, she 13 symptoms, they should be disregarded in terms of
14 could have been sitting there, 1 get short of 14 the analysis?
15 breath when I climb the steps. i5 MR, KURL: Objection.
16 Q. 1 hear what you're saying, doctor, but 16 A. |don't know what they saw or what she
17 in all fairness, you admitted this patient for 17 told them.
18 two primary conditions to rule out, one was CHF 18 Q. Are you critical of the nurses -
19 and one was pufmonary embolism, correct? 19 A. I'm not being critical. Just that |
20 A, Correct. 20 can't tell you what the patlent told them.
21 Q. And you never ruled out pulmonary 21 Q. You -
22 embolism during this hospitalization, did you? 22 A, And how much shortness of breath, what
23 A, As her clinical symptoms when she's in 23 they're judging as shortness of breath,
24  the hospital there were not of the embolus and | 24 Q. You have a duty and a responsibility
25 was focusing on her congestive failure and then 25 as this patient’s physician to evaluate her
Page 74 Page 76
1 her thyroid problems, when the thyroid probliems 1 symptoms not only when you're seeing the patient
2 poked up, that's when [ calied the Z  at bedside, but also to evaluate how the patient
3 endocrinologist -- 3 has been doing over the fast 24 hours since
4 Q. I understand that, doctor. 4 you've last seen the patent, correct?
oS A, Because she was tachy. She was a 5 A Yes
& little bt tachy. & 3. And you ke i sccount what Is told
7 Q. 'm going back to my guestion. You 7 to you by the patient as well as information
8 nevey ruled out pulmonary embolism during this 8 that's available to you in the hospital chart,
9 hospitalization; true? ¢ correct?
10 A, 1 didn't feel it was necessary at that 1o A.  Yes,
11 rime. 1% Q. And if there's sufficient information
12 €. You didn't rule it out, did you? 12 from one or both of those sources, from the
i3 A, Ldidn't rule it out. 13 patient and from the hospital chart, that at
t4 Q. Tachycardia can be caused by pulmonary 14 least continues to keep PE within the
15 embolism, correct? 15 differential, then ruling cut PE should be done
16 A.  Correct. 16 before this patient goes home, true?
17 Q. You never ruted out puimonary i7 A, True, that's true.
18 embolism, even though on three different HE:: . The patient was given Tenormin,
19 occasions, we can go back and | can talk to vou 19 correct?
20 further about the 25th where the patient also has 20 A.  Right,
21 shortess of breath on exertion and the patient 21 G, What is Tenormin?
22 also has edema in the lower extremity. And we 22 A, Beta blocker. Slows the heart rate
23 can agree that on three separate occasions, on 23 down.
24 three different dates, the nurses have entries of 24 Q. And in your opinion, did that fead 1o
25 shortness of breath, of edema in the lower 25 the conclusion that the patlent most likely did
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not have congestive heart fafiure?
MR. KURIl: The fact that you gave them

the beta blocker?

A. No, that didn't -

Q. Of what significance was the Tenormin?

A. Tenormin, the endocrinologist
suggested that to slow the heart rate down.

Q. Did Tenormin assist you In determining
whether or not the patient had a PE?

A. No, that has no refationship to the
PE.

Q. Who ultimately had the responsibility
t0 decide whether to do diagnostic studies for a
PE, you or the endocrinologist?

A, Well, | think that's, you know, both
are responsible,

Q. Did the endocrinologist tell you it
was unnecessary to work the patient up for a PE?

A. No.

Q. The final -

A.  She obviously didn't find any
indication for it,

Q. Pardon me?

A.  She obviously didn't find any
indication for it in her examination and she just

O SO U LR

Page 79

determine whether or not the patient should be
worked up for a PE, did you?

A, You consult - when you have a
problem, you consult the appropriate specialist,

Q. Right. But--

A. That specialist should give you their
opinion as to what's going on, whether it's in
their field or not their field. Ifit's not
their field, you better do something else.

Q. Again, | asked you about PEs, who you
would consult with. You sald you'd consult with
a pulmonary specialist?

A. Pulmonary specialist.

Q. Not an endocrinologist, correct?

A.  Correct,

Q. So we can agree that in terms of your
work-up of this patient, in terms of whether it
was necessary for you to do diagnostic studies to
rufe out or confirm a PE, you wouldn't rely on a
consultation by an endocrinologist to make that
decision; wue?

A. Right. Correct.

Q. That's your decision -

A. Right.

Q. - ultimately? And if you had
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worked up the thyroid.

Q. Tell me about the thyrold. What's
your understanding as o the significance of the
patient's thyroid disease?

A, Her tests were abnormal, which
indicated that she may have been hyperthyroid,
Hyperthyrold will cause tachycardia.

Q. Her leveis, her thyrold levels, were
they significant or were they -

A.  No, they were miid. And the
endocrinologist suggested some other studies.

Q. Certainly one can have 3 mild case of
thyroid disease and stiif be experiencing a
puimonary embolus, correce?

A, Yeah, you can, ves.

Q. So the fact that she had some findings
to the endocrinologist, that would be consistent
with the thyrold disease. That doesn't mean that
you as the physician freating the patfent in the
hospital no longer needed to work the patient up
for a PE if her signs and symptoms were stil
consistent with a PE; {rue?

A, You have to -~ you take the
consultant’s opinions and recommendations.

Q. You didn’t consult with her to
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sufficient ciinical information that should have
caused you to work the patient up for a PE, you
can't say, weil, 1 relied on the endocrinologist,
that's why | didn't do the work-up?

A.  No, correct.

Q. That would be bad medicine, right?

A, No. lt would be up to me tc consult a
pulmonologist if | felt It necessary.

Q. You discharged Jean from the hospitaf
and she did not have a work-up done that would
meet the standard of care for a patient to rule
out pulmonary embolism; true?

A, Vworked it up. Did what I felt was
necessary considering her symptoms at the time.

Q. But to rufe out pulmonary embolism,
you'd have to do a VG scan?

A, You'd have to do a VQ scan.

Q. You didn't do a VG scan, correct?

A, No, Fdidn't do a VQ scan.

Q. So she was discharged from the
hospital without having the standard tests done
to rule out a PE, correct?

A, If that's what you're looking at.

Q. Isn't that a fact, that she was
admitted, rufe out PE, that you discharged her

oo g
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¥ from the hospital without deoing the diagnostic 1 you had ruled out pulmonary embolism, correct?
2 study that one would do to rule out a PE? 2 A. In my mind | was comfortable with the
3 A. Yeah, | didn't do it, no. But until 3 thyroid problem, diagnosis.
4 my opinion and my dinical judgment changed, and 4 Q. That was explaining all of her
5 |didn't doit. 5 symptoms, in your opinion?
6 Q. Did you at any time in the record 6 A. Her tachycardia, even the shortness of
7 indicate that you no longer considered this 7 breath, tachycardia you get short of breath.
8 patient to be a rule out PE? 8 Q. What about putmonary hypertension and
9 A. No, no notation, 9 the echo?
10 Q. Did you ever note anywhere in the 10 A. That could be due to even the chronic
11T record or tell the patient that you no longer 11 lung. The congestive heart faifure we ruled out
12 considered her to be a risk for a pulmonary 12 and she was in a medium range there, so we didn't
13 embolism? 13 go any further than that.
i4 A. No, I didn't. It's not in the record. 14 Q. You said chronic lung. Did she have a
15 Q. Did you discuss this patient with your 15 history of chronic obstructive lung disease?
16 son before you left for vacation? 16 A, Just the age alone, your pulmonary
17 A, No. 17 fibrosis, toughening of the lungs.
i8 Q. So when he saw her in the office, was 18 Q.  P'msorry, [ didn't mean to interrupt
19 this a regularly scheduled visit or was this an 19 you. Pulmonary hypertension, that would not be
20 unscheduled visit? 20 inconsistent with her thyroid problem that she
21 A. When | dismissed her on the 28th, | 21 had; true?
22 said, we'll foliow in the office and probably 22 A.  Yezh, the thyrold probably shouldn't
23 1old her, you know, we'll see you in the office 23 necessarily cause that much.
24 usually within a2 week and she showed up then. | 24 Q. Sois it fair to say when she was
25 was gone at that tiime. Z5 discharged from the hospital with the abnormal
Page 82 Page 84
| Q. At the time of discharge, what do your 1 findings with regards to pulmonary hypertension,
2 discharge instructions say in terms of how many 2 you didn't have a handie on what was causing her :
3 days she shoutd make the appointment for? 3 puimonary hypertension at that time; true?
4 A, 1 probably said within a week, 4 A, At that time, yeah,
5 (3. Is that what the note says? 5 Q. And certainly you had a duty and a
& A, Vdidn't even see there anything, but & responsibiiiny to determine what was causing her
7 I think in my note | said will follow in office. 7 pulmonary hypertension; true?
8 My practice is to see them within 2 week or two. 8 A, That could have been worked up later
@ Q. She's discharged on the 28th and she's ¥ omn, too.
10 seen by your son on February 1, correci? 1¢] (. You didn't have any plan to work her
i1 A, When ] saw her? Yeah. So that was 11 up further for pulmonary hypertension, did you?
12 only like three days. i2 A, [ didn't express any there, no.
13 Q. Her follow-up in the office would have 13 . There's nothing noted in the hospital
14 been consistent within this period of time of i4 record, will work her up by doing A, B and C for
15 when you wanted her to come in to see you? 15 her pulmonary hypertension af any time in the
6 A, Yes, 16 future, correct?
17 Q. in other words, whert you sent her i7 A, Correct,
18 home, you didi't 1ol her there was any urgency 18 . Do vou know whether your son had
19 in tenms of her returning to the office, correct? 1% access to the hospital records from Barberton
20 A, Correct. 20 when he saw lean on February 17
21 Q. You didn't indicate to her that she 21 A.  No, he wouldn't have the hospital
22 was still at risk for a pulmonary embolus, 22 records.
23 correci? 23 Q. What would he have had?
24 A, Correct, 24 A.  He would have had maybe some lab tests
25 Q. in fact, in your mind you felt that 25 because those are sent to the office.
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Q. Might he have had the echo?
MR. POLITO: Objection.

A. He may not have had the echo. | don't
know if they were in the records at that time.

Q. Would you agree that your son, when he
saw Jean on February 1, 2001 after the
hospitalization, the hospitalization to rule out
congestive heart failure and to rule out
puimonary embolism, had a duty to be aware of the
findings from the diagnostic work-up that had
just been done in the hospital?

Re e cR e R I SR P K R
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saw Jean on February 1 and got the history that
she had been in the hospital, can we agree that
he had a duty to be aware of what the findings
were from the diagnostic work-up that had been
done in the hospital fust four or five days
eariter?

MR, POLITO: Wait a minute,

MR, KURL: Objection.

MR. POLITO: That question has been
asked and answered. | want you, if you would, to
g0 back and read his previous answer to that same

MR. POLITO: Objection. 12 question. I'm allowed under the rules to make an
MR. KURE Objection. 13 objection whether it's already been asked and
A, When she came into the office, he 14 answered.
asked what's the problem at that time. According 15 MR, MISHKIND: Right. Butf don't
to his notes he thought the shortness of breath 16 want you to make an objection asked and answered
was a resolved problem, so he went no further 17 and then start telling us what he said. You've
than that. 18 asked the court reporter to read it back.
Q. Her chief complaint was shorimess of 19 MR. POLITO: Fair enough.
breath when she appeared on February 1, 2001, 20 MR. MISHKIND: In fairness to you, |
21 correct? 21 have no problem with her doing that.
22 A, Is that what the secretary -- the 22 (Record read.}
23 secretary writes that over there, 23 MR, POLITO: He's answered it.
24 Q. They ask why are you here, right? 24 MR, MISHKIND; He hasn't.
25 A, Yeah. 25 BY MR, MISHKIND:
Page 86 Page 88
1 Q.  They mark down chief complaint, 1 Q. Doctor, I'll ask you specifically
2 shortness of breath, correct? 2 whether or not your son had a duty to be aware of
3 A, He said that she had a cough for a 3 the findings from the diagnostic work-up that had
4 couple of days, He felt it was probably just 4 been done in the hospitalization, yes or ne?
% bronchits at that time. 5 MR, KURI: Obijection.
4 Q. All right. b MR, POLITO: Wak 3 minute, B's not
7 A.  Treated her for that, But he also 7 yesorno. You can't demand that 2 witness
8 wrote down here, her shorthess of breath was 8 answer yes or no.
¥ resolved. She was in the hospital the 28th, felt @ MR. MISHKIND: Yes, [ can. | most
1G  the shortness of breath was resolved. She 10 certalnly can. What school did you go to that
P11 apparently wasn't having that much. Just writing 1Y said § can't ask the witness to ask whether your
12 shortness of breath does not mean the person is 12 son had a duty -
13 gasping for air. She wasn’t in any distress at 13 MR, POLITO: You can ask that. You
14 that thme. 14 can't demand he give you yes or no answer.
i5 Q. Do you need to be gasping for air 1o 15 BY MR. MISHKIND:
16 be concerned about whether or not the patient is 14 Q. Doctor, did your son have a duty to be
17 showering emboli? 17 aware of the results of a diagnostic work-up that
18 A, No. I8 had been done in the hospital?
19 Q. You can have shortness of breath and 2% MR. KURI: Objection.
20 not be gasping for breath and stili be 20 ME. POLITO: Objection.
21 experiencing pulmonary emboli? 21 A.  Depends what the patient came in for.
22 A You can have very mild shortness of 22 Q. Patient comes in with shortness of
23 breath even if you're having emboli, 23 Dreath and -
24 Q. Going back to my question, which | 24 MR, KURI: 1'm going to object to your
25 don't think you answered, that is when your son 25 characterization to what actually was going on
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Page 69 Page 91
1 when she came in there. 1 Q. Doctor, 'm not trying to be
2 A. He apparently was not impressed with 2 difficult. 'm just trying to ask you whether or
3 the shortness of breath. He felt that was 3 not without calling over to the hospital, would
4 resolved. 4 he have had sufficient information from the
5 Q. Okay. Can we agree, doctor, that your 5 patient on February 1, from what you know from
6 son was covering for you? 6 talking with your son and by looking at his note,
7 A, Yeah. 7 to be able to determine that PE had been ruled
8 Q.  Can we agree that covering for you he 8 out during the hospitalization?
9 would have had access, if necessary and @ MR, KURI: Objection.
10 appropriate, to the same information that you 10 MR, POLITO: Obijection.
11 would have had access to on February 1, 20012 il MR, KURIE: Asked and answered.
12 MR, POLITO: Objection. 12 Q. Go ahead, doctor.
12 A, He could go to the hospital and get i A, He obviously had no hospiat records
14 those records, yes. 14 there.
15 Q.  Or pick up the phone and call and say, 15 Q. Okay.
16 I've got one of my father's patients that was 16 A. He was going by his clinical
17 here that was hospitalized and | want certain 17 impression at the time and what she told him and
18 information, if he felt it necessary he would 18 there is no indication to him there that she had
19 have been able to do that without going over o 19 an ongoing PE.
20  the hospital; true? 20 Q. That's now your reading his mind,
21 A. True. He wrote in there she was 21 righ?
22 hospitalized from the 25th to the Z8th. Her 22 MR, KURI: No, it's from the note.
23 shortness of breath was resolved. He assumed the 23 A. She says no swelling.
24 diagnosis of thyroid problem was correct, or that 24 MR. KURL: That's enough. Let him ask
25 was the diagnosis that she gave to him, and he Z5 a question,
Page 90 Page 92
1 found no reason to go any further. She had no i Q. Doctor, you would agree, would you
2 swelling of her legs or her lungs were clear, so 2 not, unexplained right ventricular volume or
5 he had no reason to go back or go further or 3 pressure load on echocardiogram should heighten
4 anything eise, 4 one's concern for puimonary emboli?
5 Q. Okay. He wouid have had access to 5 AL Yas,
& vyour note of lanuary 25, correct? & MR KURL Can vou read the guestion
7 A.  That's in the chart, veah. 7 back?
a Q. And your note of January 25 would have B Q. Unexplained right ventricular volume
% indicated that she was being admitted and it was 9 o pressure load on an echocardiogram should
10 sule out CHF and ruie out PE, right? 1€} heighten the concern for pulmonary emboli, and
11 A, Right it your answer is yes, correct?
12 (3. Without him getting ahold of people at 12 A, Yes,
13 the hospital, how would he have known whether ar i3 (3. From your son's note on February 1,
14 not you ruled out a PE during the 14 2001, did he indicate, from what you can tell,
15 hospitalization? 15 that Jean was given any Instructions regarding
I& A, You say there he went by her, what she 14 any signs or symptoms to watch for that would
17 1oid him, thyroid? 17 warrant contacting 3 doctor sooner than one week?
18 G, S0 he would have been able (o i8 A, No.
19 determine on February 1 that you had ruled out a 1Y MER. KURI: Why don't you get the note
20 PE because of what she told him concerning the 20 just so everyone is clear,
21 thyroid, is that - 21 A, He wrote here return to the office for
22 MR. KURI: Let me place an objection, 22 a check in one week.
23 Your questions are getting specuiative. You're 23 Q. But he didn't indicate what skgns or
24 asking him to assume things the other doctor was 24 symptoms she should look for that should cause
25 doing and what she was thinking at the same time. 25 her to come back sooner than one week, correct?

S

(Pages 89 to 92)

PATTERSON-GORDON REPORTING, INC.
216.771.0717



PATRICK A. RICH, D.O.
Armour v. Rich, D.O.

April 2, 2003

OG0 SO Ul Wl B

Page 83

MR. KURI: Do you want us to read to
you?
MR. MISHKIND: No, he's answered the
question.
Q. Doctor, you said -

A.  You can't write down everything you

Q. 1 understand that, doctor.

A.  He did tell her to come back in a
week,

Q. 1 think you told me before that with

heli-RLN e N 7, e - R K PR

Page 95

A. [can't rule it out.
Q. Did you speak to Jean's family after
her death?
A, No.
Q. When did you learn about Jean’s death?
MR, KURI: 'm sorry, you said what
did you learn?
MR, MISHKIND: When did he learn about
the death.
A, 1 don't remember because I had no - |
didn't even know she was in the hospital, They

e e e B T T A B e i

12 significant pulmonary hypertension on an 12 called this other doctor. | don't know if we saw
13 echocardiogram, that that would warrant further 13 it in the newspaper or where. | can't remember,
4 workup? 14 Q. When she was admitted to the hospital
i5 A, | think you asked that before. 15 they did -- at Akron they did a VQ scan, it
16 Q. And you agreed with that, correct? 16 showed the high probability of a PE, correct?
17 A, Yes, 17 A.  Yes.
18 Q. And when did you plan on doing that 18 Q. Do you have an opinion as to how long
19 further work-up? 19 prior to her admission, given - you've taken a
20 A. | had no plan in mind when | dismissed 20 look at the Akron records, correct?
21 her because she was stable at that time. 21 A, Yes,
22 Q. So your plan could have been 2 week, a 22 Q. Do you have an opinion as to how long
23 month, whenever? 23 prlor to her admission to Akron General she had
24 A.  When [ saw her again in the office or 24 been showering embofi prior to that date?
25 at this ime he saw her, my son saw her. 25 MK. KURI: Objection.
Page 94 Page 96
i Q. And do you have an opinion, doctor, 1 A. No, 1 would have no way of knowing.
2 whether the pulmonary hypertension that was 2 Q. Can you state 10 a certainty that she
3 identified on echocardiogram on January 26th, 3 wasn't showering emboli from the DVT going back
4 wnether or not that was caused by undiagnosed 4 to the time that she was in Barberton Hospital?
5 pulmonary emboli? 5 MR. POLITO: Obijection,
& MR, KLURE: Objection. & MR, KURL: Same objecton.
7 A, ldon't know, [ don't know, because -- 7 A. In my opinion she wasn't showering
8 MR. KURI: You answered the question. 8 them then. She would have had more clinical
? Q. Because of what, doctor? g symptioms.
i0 A. [ don't know she had a PE. Obviousky 1] (. What would you have needed to have
i1 she didn't. 11 seen to be able to say she was probably having a
12 Q. Obviously she didn't; Is that what you 12 PE back when she was at Barberton?
13 said? 13 A, Large swollen leg, being in the calf,
14 A, Yeah, 14 shortness of breath to some degree, coughing.
i5 €. You mean on lanvary 26th? 15 €. Ifyou had done a2 VO scan in the
ié& A, Where are we? Right. Correct. 16 hospital at Barberton, is it your opinion that it
i7 G, Sois it fair to say, though, that 17 would have been negative or fow probability?
18 i's certainly possible thai the pulmonary 18 A, I it's a small PE, could very well
19 hypertension that Jean had on echocardiogran: on 19 have been negative,
20 January 26th was caused by an undiagnosed 20 Q. Can you state to a probability thart it
21 pulmonary emboli? 21 would have been negative?
22 MR. POLITO: Objection as to form. 2 A, In all probability, it probably wouid
23 MR. KURIE: Objection. 23 have been negative because of her very mild
24 A, Fdon't know. 24 symptoms,
25 Q.  You can't rule it out, correct? 25 Q. You told me that Jean was relatively

B e e T
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1 healthy before all of this occurred, correct? 1 BY MR. MISHKIND:
2 A. Correct, 2 Q. Doctor, if you had clinical reasons to
3 Q. Do you have an opinion as to what 3 suspect that this patient was having a PE in the
4 Jean's life expectancy would have been had she 4 hospital at Barberton, wouid you have
5 ot suffered the PE and had she not suffered the 5 anticoagulated her?
6 cerebrovascular accident? 2] A. Iflhad a positive VQ scan or spiral?
7 A. She could have had that cerebral -- 7 Q. Would you have anticoagulated her
8 CVA regardless of anything prior to that. 8 before doing either a spiral CT or VQ scan?
@ Q. That wasn't my guestion, If she had 9 A. No.
10 not suffered the CVA and had not suffered the PE, 10 Q. [fyou had done a spiral CT or a VQ
i1 would - 11 scan and had a positive -- a high probability VQ
12 A. There's no way of knowing. She's 12  or positive CT scan, you then would have
13 already exceeded the average length of -~ she was 13 anticoagulated the patient, correct?
14 how old? i4 A, Yes.
15 Q. How old was your patient? i5 Q. And if she had been antivoagulated at
146 A T4wr77? 16 that time with a positive VQ scan, would that
17 Q. You think she exceeded what? 17 have minimized, again, this is a hypothetical,
i8 A.  Average length of fife expectancy, i8 you understand, but would that have minimized the
19 whatis it, around 74 or s0? 19 likelihood of her continuing to shower emboli in
20 Q. In your oginion -- 20 the foreseeable future?
21 A, [have no way of knowing how long she 21 MR. KURI: Objection.
22 would have lived. 22 MR. POLITO: Objection.
23 Q. You just sald she already exceeded her 23 A, Yes and no. That's - they still
24 life expectancy? 24 happen. More clots develop in the leg. But
25 A. 5he reached the median age, 25 that's the purpose of anticoagulation, is to try
Page €8 Page 100
1 apparently, 1 to prevent those things, but it doesn't always
2 Q. Is it your testimony that she had 2 happen.
3 exceeded her life expectancy ar that time at 74 3 (. You would then, if you have a patient
4 or 777 4 with DVT with emboli, you have (o be more
5 A.  She reached a median life expectancy. 5  aggressive with your treatment of the patient,
4 How many more years she could have fived without & correct?
7 these, | have no way of knowing that. These 7 M. Then you would put a filter in.
8 things can happen at any time. 8 Q. Greenfield filter?
g Q. Punderstand that. But absent 3 CVA, 9 A.  Greenfield filter,
10 caused by whatever it was caused by, absent the 10 Q. And then you would consider perhaps
11 PE, caused by whatever it was caused by, if she 11 referral to a pulmonoiogist for further
12 didn't have those events happen, do you have an 12 consultation, correct?
i3 opinion as o how fong -~ how much longer she 13 A, Correct,
14 would have lived? i4 Q.  All things being done, because
i5 MR. KURE Objection. 15 untreated properly, 2 PE has a high likelihood of
ié A,  No. 16 causing death, correct?
17 MR, KURI: He said it twice already. 17 A. Not all PEs Jead to death.
18 Q. [ take it you don't blame Jean in 18 3. But they have a high likelihood if
19 terms of falling to do anything that caused any 19 they're untreated of causing death?
20 of these complications? 20 A, The risk is greater, ves.
21 A, Oh, no, I don't blame her. 21 Q. And do you know from the hemodynamic
22 MR, MISHKIND: Give me just a few 22 standpoint what happens to a patient in terms of
23 minutes to fook at my notes and also to ik to 23 thelr biood pressure when they suffer a PE? Do
24 Maryellen. 24 they have a tendency of becoming hypotensive,
25 {Recess had.) 25 hypertensive? What happens? I

A ]
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€. And the reasons for the admission 1o
the hospitat when you saw her on January 25, what
you remermnber about her visit, have you told me
everything that you can remember concerning her
10 condition that caused you to admit her to the
11 hospital on January 252
12 A, Yes.
13 Q. You had no contact with her after your
14 son saw her on February T and before vou learned
15 of her death; true?
i6 A, True.

i7 MR, MISHKIND: Mo further guestions,
18 Thank you, doctor.

1% MR. POLITO: | have no auestions.

20 MR, KURI: He'll read it.

21 MR. POLITO: I'lt have Pat call you.

22 MR, MISHKIND: Do you want 28 days?
23 MR. KURL: Yes, if you would.

24 {Deposition concluded at 3:26 p.ni.)

25

o

within and for the State of Ohle, duly

commissloned and quaiifled, do hereby certify

that the withis named PATRICK A, RICH, D.O. was
by me firse duly sworn to tesiify to the wuth,

the whole truth and nothing but the tsuth in the
cause aforesaid; that the testimony as above set

forth was by me reduced to stenotypy, afterwards
transcribed, and that the foregoing is 2 true apd
carrect transcription of the testimony.

i do further certlly that this depositon
was taken at the tme and place speclfied and was
completed without adjournment; that | am not a

i relative or attomey for elther party or

atherwise bnterested in the event of this action,
i am not, nor Is the court reporting firm with
which { am affillated, under 3 contract as
defined In Civil Rule 28 (D).

N WITNESS WHEREOF, | have hereunto set my
hand ard affixed my sea of office at Cleveland,
Ohio, on this 10th of April, 2003.

; #
orraine }. Klodnick, Notary Public
Within and for the $tate of Chie
My commission explres July 20, 2007,
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Page 101 Page 103
1 A, If you have a massive PE, ves, you're i AFFIDAVIT
2 going to drop pressure, respirations. 2 | have read the foregoing transcript from
3 Q. So- i page i.through 102 and note the foliowing
4 A. It would have to be a massive one. corrections:
5 Q. You never talked to the doctors at 2 PAGE/LINE REQUESTED CHANGE
6 Akron. We discussed that about an hour and a 7
7 half ago, correct? 8
g MR. KLIRE At Akron General, g
9 A. No, | have no knowledge of her there 10
10 or discussed with anyone there. it
1B Q. You have not had any discussion with 12
12 them since this case? 13
13 A, Correct, no discussion. 14
14 Q. In terms of your treatment at ]
15 Barberton and your - ini terms of your treatment 16
16 at Barberton and what you did, have we discussed 17
17 everything that you remember? 18 PATRICK A. RICH, D.O.
18 5 MR. KURI: T'm going to object. It's Subscribed and sworn to before me this
19 extremely vaglie. 19 day of 2003.
20 Q. [P've asked you a lot of questions. 20
21 A. | think so, yeah. s there something 21 Notary Public
22 else you want me to - 22 ’
23 Q. [want to know whether there's 23 My commission expires
24 anything else that you recal! about what you did 24
25 and why you did certain things other than what Z5
Page 102 Page 104
1 we've already talked about? ;_ CERTIFICATE
2 MR. KURIE: Again, | oblect. 1 State of Ohln,
3 A. | have no other - 4 §5:
4 Q. You have no what? 2 County of Ciyzhoga.
5 A, 1 have no other comment. 7
& 8 I, Lemaing ], Kiodnick, a Notary Public
7
8
@
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