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o Page 3 . ) Page s
DavidR. Fenn, 5. m  MR. RISPO: Thank you. o
2] Douglas Leak, Esq. z Q: Doctor,thank you for coming in this afternoon.
Mazanec. Aaskin & Ryder Co., LPA. @1 As you have been advised, I’msure, my name is
3] 100 Franklin's Row g Ron Rispo. | represent the hospital, St. Alexis
34305 Solon Road 51 Hospital,and I’mco-counsel for Dr. Mehta as
[4] Solon, Ohio 44139 51 well.
(440) 248-7906, n  Pllbe asking you a lot of questions this
& g afternoon. It will take at least an
o ::;e;: ;’;E‘e Defendant 5 hour-and-a-halfand I’msure that other counsel
M o will have questions as well.
) 11 Youhave had your depositiontaken before,
9] 2 I’msure?
[10] 3 A: On numerous occasions.
14 4 Q: Okay.SoI don’thave to go through the rules of
2 51 engagement,but | know that we’reusing a
1 g different technical setup here with the video
0 71 conferencingand you may or may not be familiar
22 & with that. I believe that it will proceed along
. ) without any technical problems. If, however, we
18] o} do have technical problems I’m sure we can
o 13 reconnect within a short period of time and it
[20] 21 will result in a minimum of inconvenienceto you
21] 13 Orto counsel.
22 wj  MR. SANDELL: Excuse me, Ron.
ii 51 Before we start,he has a page that he is
125) Page 6
pagea | M require_d to answer.Can he do that?
m  MR. RISPO: Doctor,if you would @ A 1just gotpaged.
@ raise your right hand and be sworn in, @ MR. RISPO: Sure. )
@ please. w  A: lwas just paged. I’llbe right back.
4 MARTINJ. RAFF,M.D.,of lawful age, B MR.RISPO: That'sfie.
s called by the Defendants for the purpose of 1]
[5 Cross-examination,as provided by the Rules of m  (Off the record.)
m Civil Procedure, being by me first duly sworn,as B
@ hereinafter certified, deposed and said as @ Q: Dr.Raff,we have been provided with a copy of
@ follows: 101 your CV, which is extensive.In fact, | believe
110] CROSSEXAMINATIONOF MARTIN J. RAFF, M.D. 111 it’ssome 67 pages. It’sundated, S0 | presume
[l BY MR. RISPO: 1) that it’snot too out of date.The last entry
rz MR. RISPO: Let the record 1g for your occupation, current occupation starts
i3} reflect that this isthe depositionbeing 141 with 1995to present. Is that still an accurate,
114) taken on cross-examination for discovery 15 up-to-date resume?
[is] purposes by notice and agreement of counsel 181 A: Yes, nothing substantive has changed.
ve; and I would like a stipulationthat any i Q: Would you give us your professional address
17 defects of notice or service have been e presently, doctor?
e waived. 1 Al I have two.The first is University of
e MR. SANDELL: Yes, that’s so. 201 Louisville School of Medicine Division of
ey MR. RISPO: And sp(_emflcallythe . 21 Infectious Diseases, Louisville, Kentucky 40292,
1 factthat the reporter is present here in . o ; .
1z2) Clevelandrather than Louisville will not 21 The second is Unlversn)_/ MedlcaIA_sso_mates, PSC,
zs invalidatethe deposition? 1231 233 East Gray Street, Suite 810, Louisville,
p4  MR. SANDELL: Nor the swearing of 24 Kentucky,4(?202.
e the witness, that’s so, correct. s Q: There is an address on your report, doctor, dated
Page 3 - Page 6 (4) Min-U-Script® Mehler & Hagestrom
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1 "97on Ridgewood Road; do you still maintainan
1z Office there?
m A: That’smy home. | have an office in my home.
w  Q:Okay. |l understand that you are about 63, 627
B A 62.
@ Q:And that you are licensed in at least three or
m four states,actually five; Texas?
# A: Thankyou.True.That's correct.
s  Q: Pennsylvania, New York, Kentucky, Indiana. Are
g those licenses,all of them still active?
nn A The NewYork and Pennsylvania licenses are not
p12) maintained as an actual practice license,but |
pg can renew them at any time.

Q: How about Texas, Kentucky, and Indiana?

A: That’strue.

Q: They’reall active?

A: They are.

Q: When was the last time that you practiced in
Texas?

When was the last time you practiced inthe

state of Texas?

A: I’mthinking.

Q: Oh, okay.

A: 1967.

Q: Do-you have any need to maintain that license in

(14}
18]
(18]
b7
el
{19]
[20]
[21}
(22
[23]
[24]

[28]

Page s

m Texas or why is it that that is active and the
1y New York and Pennsylvania are not?
m A: Because myTexas license was obtained by
@] examination and the other licenseswere obtained
i by reciprocity and it is necessary to maintain
@ the license that was obtained by examination.
m Q: How long have you been practicing in Kentucky?
@ A SinceJune of 1971.
@ Q: Continuouslytill the present?
moy A That’scorrect.
wy Qi Hasyour license ever been suspended or revoked
tz) in any ofthese five jurisdictions?
#3 A: No, sir.

Q: Where are your hospital privileges?

A lam privileged to practice in all of the
hospitalsin the greater Louisville area.

Q: How many are those?

A: They are listed onthe curriculum vitae. There
is one that may not be listed and that is
Southern Indiana Rehabilitation Center. If it
would be easier | can tell you what they are.

Q: Well,I’'m trying to find it. It’ssuch an
extensive resume or CV, doctor.
eq A Letme seeif | can’tlist them for you.There
125 is the University of Louisville Hospital Jewish

[14)
18]
18]
17
el
[19]
20)
121
122]
23]
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1 Hospital of Louisville, Alliant Norton Medical
 Center,Alliant Pavilion and Alliant Childrens
Hospital,there is Baptist Hospital East,
Suburban Hospital, Alliant Audubon Hospital,
Caritas Hospital, Southwest Hospital, the
51 Veteran’sAdministration Hospital and then the
7n three facilities in Southern Indiana are Floyd
s Memorial Hospital, Clark Memorial Hospital and
e; Southern Indiana Rehabilitation Center.Oh, also
o) Frasier Rehabilitation Center in Louisville.
1 Q- Inallthat’s 15 hospitals?
21 A. ldidn’tcountthem.
s Q: Inthe course of your usual practice, doctor,
what percentage of time do you spend at each or
where do you do your principal work?
e A Atthe currenttime the overwhelming majority of
71 my time is spent at University of Louisville
Hospital Jewish Hospital, Alliant Norton’s
Hospital and Alliant Pavilion, Floyd Memorial,
Clark Memorial and the two rehabilitation
centers.
»  Q: Do you visit each of those every week?
A: Yes.
Q: Would you describe the nature of your practice,
doctor? Is it,do you have a general practice of

3

&

§

oo

o &

Q=

20]

B

-

23

24]
25]

) . o]
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m1 clients that you have, patients you have on your
[z own or are they all referral?
m A No, I have a, roughly,a private office practice
w of about 300 patients and then I see patientsin
consultationat all of the facilities that | have
g listed for you. _
m  Q Sounds like you have mastered the art of being ="
o two places at once, doctor. | haven’tfigured
19 that one out yet.
0] Have you ever had your privileges suspended
111 or withdrawn at any one of these hospitals?
121 A: Yes.
15 Q: Tellus about that.
19 A: l'was late in signing charts and occasionally
151 they wiill, ostensibly,at least on paper, suspend
1] your privileges until you finish signing charts.
1 Q: How often does that happen?
15y A Three or four times perhaps.
1 Q: Have you ever had your privileges suspended for
zq any other reason?
=211 A: No, sir.

Q: Are your privileges still currently under
suspensionat any one hospital?

A: No,sir.

Q: Soyou’rein good standing as of present

g

5

L4

Ro2aud)
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everywhere?

A To the best of my knowledge.

Q: Okay.What percentage —

A: AlthoughJewish Hospital is pressing.

Q: What percent of your time do you spend in
teaching as compared with active practice?

A: The two are not separable.

Q: Well, do you teach in the university setting or
are your teaching responsibilities in a training
setting?

A: | don’tunderstand the question.

Q: Well, I was trying to interpret yours, actually.
I shouldn’thave done that.

Do you teach formally in the classroomat the
University of Louisville or elsewhere?

A: Occasionally.

Q: A small percentage of your time?

A. Very small.

Q: And I gather fromyour earlier response that you
may have responsibility for residents in
training?

A: That is correct.

Q: And that’s part of your active practice of
medicine?

A: That is also correct.
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Q: Besides those two functions,do you also travel
and write for medical publications?

A: I very seldomtravel anymore. | used to do a
great deal of traveling. 1 still,1 am still
doing some writing.

Q: | see that, from your resume,you have an
extensive series of publications and
presentationsthrough *95anyway.Have you then
relaxed your efforts in that direction?

A: Yes.

Q: Do you spend 50 percent of your time inthe
active practice of medicine?

A: Iwould say it’s closerto 95 percent.

Q: l apologize for these questions, doctor. | know
they’re routine for you, but we do have to ask.

What percentage of your time do you spend in
medical/legal consultations?

A: That’sa very difficult questionto answer
because I don’tknow what you’re using as a
baseline. | do this in my time that would
otherwise be free. I do not considerthis a
portion of my work obligationsor
responsibilities. | read these records in the
eveningat home and if I require time through
deposition | have somebody cover for me while I’'m

Page 13
1 gone then I pay them back.
: How many reports do you write a year?
: Reports?
: 'Yes, reports of consultation.
. Perhaps two or three.
: Is that scaled down from your prior activities?
No.
8 : Are you saying you have only consulted in two or
o) three cases per year or are you saying something
7 different?
5 A: Well,you asked how many consultative reports |
write. | very seldomwrite the consultative
report.
g4 Q: Ifthere isa difference,then, it may be because
s of our local procedure where we do require
reports. Let me ask you then differently.How
71 often have you consented to offer your opinions
in any forum in a medical/legal matter?
A: It comesto about between 10and 12times a year.
Q: And how many years have you been doing this,
doctor?
A: lam not certain of the exact year, but it’s
about 1976at the time in which I did my first
and it probably took about, this is just an
off-the-wall guess,about six years to reach the

2]
3
4]
5
6]
7

O>O0>0>0
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&

20]
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23]
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Page 14
level that | have maintained since that time.
Q: Okay. Doctor, | understand from your resume you
are also a member of the bar of the State of
Kentucky?
s A: Thatis correct.
i Q: Andyou have received your legal degree, law
, i 10887

I
2
)]
1

@ A: Thatisalso correct.

g  Q: Did the number of consultationsthat you have
noy taken from a medical standpoint increase after

111 you received yourJD degree?

nz2 A: No.

neg  Q: Sothat you continued to offer your opinions

41 about a dozentimes a year before and after you

15 received your admissionto the bar?

e A: Thatis correct.

unn Q: Have you ever practiced law, doctor?

ne  A: lrepresented afriend once who had not been paid
g for hiswork as an expert witness and he asked

o] that 1'would collectthe fee for him fromthe

1211 attorney who had failed to pay him and I did so.

g Q: Specifically | am familiar with other doctors who
128y have JD degreeswho from time to time participate

41 actively inthe presentation of a case at trial.

15; Do you ever do that?

Page 11 - Page 14 (6)
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1 A: | have never done that. | have never

@ participated as an attorney in any activity other

@ than the one I have just told you about.

w  Q: Soyou have never received a contingencyfee in
@ any of the cases that you have been involved in?

®  A: Absolutely not.

m  Q: Do you belong to a professional expert witness
@ index or bank of experts?

o A: ldonot.

neg  Q: Didyou evertestified previously for

1111 Mr. Sandell?

pz A | have not.

pe  Q: Or his law firm?

e Al have not.

s Q: What percentage of your time are you engaged on
ner behalf of the plaintiff versus the defendant?

pnr A Up until approximately 18to 24 months ago it
nsr would have been 70 percent plaintiff and about 30
) percent defense, roughly. In the past 18 months

oy the number of defense cases has increased, it’s

121 probably 60/40 plaintiff. That is just a rough

@2 estimate.

Q: How many states have you testified in, doctor?
A: About 30.

Q: 30 different states vou have testified in?

[29]
[24]
1251

Page 16

u1  A: Roughly,yes,sir.

@z Q:As of March of this year, doctor, | checked with
m one of the expert witness index services and

w discoveredthat you had been engaged in at least

m 81 medical malpractice cases for the plaintiff

s and in only 2 medical malpractice cases for the

Page 17
1 A: ldon’tbelieve there is an article to that

1 effect,but I have discussed meningococcal

4 meningitis and meningococcemia in various medical
q forums.

7 Q: Have any of them been reduced to a paper?

1 A: Not to my recollection.

1 Q: Orpublished beyond that forum?

g A. No.

1 Q: Have you ever published any articles on the use
31 or abuse of antibiotics?

n A Yes.

q  Q: I'find onyour CV three what appear to be

3 presentationsto various medical societies,in

9 1975to the Berrien County Medical Society,to

5 the Good Samaritan Hospital in Dayton and to the

s St. Elizabeth’smedical staff in Covington,

n Kentuckyback in 1975.Beyond those have you

8 also published anything in writing on the use or

g) abuse of antibiotics?

o A. ldon’trecall,but I don’tthink so.

5 Q: Soitwas those that you were referringto in

2} your previous answers?

s A: l'would imagine,yes. | may have discussed it in
other medical forums. | am asked to speak with
some frequency and not all of the talks that |

‘4

RO

@ between your descriptionand that which I might
i have obtained from a professional witness index
1oy bureau?

11 A: No.

1z Q: Youcan’t?

13 A: No.

ng  Q: Have you ever been engaged to testify in a case
s involvingthe disease process we’re discussing in

pe this matter, the meningococcemia?

un A: I don’tbelieve so,but I could not state that

g with absolute certainty.

ne Q: Have you ever published articlesin the, peer
o) reviewed articles or made presentations which

Page 1€
[
2

have given are necessarilyreflected in the CV.
It’sintendant upon the secretarythat we had
working for us.

w  Q: Iwas more interested in the peer review

© publications anyway, doctor,and from your

i answers | presume then that you don’thave a
m-current recall of anv Deer reviewed publication - -

13

s that you have authored on the use or abuse of

@ antibiotics?

1g A I'do not. Please excuse me for just a moment.
11 Q: Certainly.

12)

13] (Off the record.)

14]

15 Q: I’dlike to directyour attention to this case
1] then, doctor. When and under what circumstances
1471 were you engaged by Mr. Sandell?

e A: I honestly do not recall.

pey  Q: Canyou tell from lookingat your file?

rop  A: That’swhat I’mlookingfor,to see if | have
1211 were not peer reviewed on the management of 217 anythingthat would tell me.The best estimate
(22 meningococcemia? 122) that | can give you is some time in the spring of
pa A Yes. 123y 1997.
pq Q: Canyou identify those for us or describe them? g Q: Fairenough. Do you know how it was that you
25 Perhapsthey’realready listed in your CV. 1251 were identified in this case,whether itwas by
Mehler & Hagestrom Min-U-Script® (7) Page 15 - Page ]
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referral from someone else?

A: I 'have no idea.

Q: What materials were suppliedto you in connection
with your review of this case?First of all,
prior to writing your report and then later after
reviewing your report, after publishing your
report.

A: Well, the report iswritten in August of 1997 and
I don't recall specifically what came before and
after,but I can give you a list of the materials
that | have reviewed.

Q: Well,you don't have to go through them if
they're listed on the report of August 18th of
'97.

A Theyare.

Q: Okay. | guess my question is besides the
materials identified in paragraphs 1, 2,3 and 4
of your report, were there any other materials
that were supplied to you?

A: Consequently,yes.

Q: Limiting my question to the time before you wrote
your report, did you have any other information
or detail provided to you besides this?
Specifically did you receive any memoranda,
summaries,analyses from either Mr. Sandell or

)

3

A

[4]

ICRCi

Page
any other attorney or any other physician that
were not in the format that you have described
already in your report?
A: I may have,but | do not — I don't have anything
like that in my file or in my possession. |
don't recall specifically having received it.

-m-It's possible; but-my tendency-is-to-ignor:

[1]

2
€

4
18]
6]
Y]

[

3
4
1]
2
3]

4

=)

8]
€]
7
8
9]
0

=

1]
2

23}

4

o=l

28]
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his deposition?

A: | don't think I have ever seen a report by
Dr. Cartwright. | have read his deposition.

Q: Okay.Dr. Luce has not yet been deposed,so |
presume you have not seen a deposition or a
report from Dr. Luce?

A: Thatis correct.

Q: Have you seen the reports that were retained,
reports that were written on behalf of the
defendanthospital including reports of
Dr. Lowell Young and Dr. Arthur Wheeler?

A: | remember reading Dr.Young’s report. | may
have read Dr.Wheeler's report, but I don't
specifically recall.

Q: Doctor, on the standards of care, you're board
certified in internal medicine and infectious
diseases?

A: That is correct, sir.

Q: Do you know what the training or area of
specialty is of Dr. Mehta?

A: I understood that Dr. Mehta was a board certified
internist.

Q: Isthere a standard of care for a house
physician?

A: As opposed to what?

M
2

3]
@

&)

&

e

Page 22
Q: As opposed to a primary independent attending or
consulting.
A: I don'tthink there's a different — my opinion
is there is not a difference in the standard of
care for anyone who is board certifiedin
internal medicine unless you're dealing with

lvd)

subsnecialty 1SSUes

—gr those:

)
ol
1#1]
2]
113)
[14]
115)
116)
17
[18]
{E)
[20)
f21]
[22)
(23]
4]
125)

Q: Specifically in this case there are two other
experts identified for the plaintiff that | know
of,a Dr.John Luce from San Francisco,and a
Dr. Keith Cartwright from Bristol, England. Did
you see their reports prior to writing your
report?
A. No. I have read Dr.,the deposition that was
taken of Dr. Cartwright. 1 do not know Dr. Luce.
Q: Wouldyou have had occasionto communicatewith
either of those two before you wrote your report?
A: No, sir.
Q: Would there have been any other expertsthat were
hired on behalf of Ms. Cunningham with whom you
may have consulted before writing your report?
A: No,sir.
Q: May | assume that you have now seen
Dr. Cartwright's report and deposition or just

18]
0
10

8 2

11

12}
13)
[14]
[15]
(16}
17
(18]
119]
20)
1)

22)
(23
[24]

Q: If I may ask the question slightly differently.
Are you familiarwith the duties and
responsibilitiesof a house physician as
distinguishedfrom an attending?

A: Yes.

Q: Would you outline those for us briefly?

A The house physicians with whom I have been in
contact with in situationswhere 1 understand
what house physicians do is that, depending upon
the institution,depending upon the physicians
for whom they are reporting their service,they
may or may not be permitted to exercise
independent opinions with regard to management of
patients but rather to report to the primary care
physician.

There are house physicians in other
institutions,however, who, in essence,have full

Page 19 - Page 22 (8)
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m call for consultative advice from other m he?

@ physiciansand it often varies in substance with  MR.SANDELL: That is an expert,

@ the particular physician for whom they are w a later retained expert by Dr. Dar. He’s

[ performing their duties. @ an internal medicine expert.

m  Q: And do you have an opinion or an understanding,
# let’ssay, with respect to this case which of

m those varying responsibilities or duties

@ Dr.Mehta had at St. Alexis Hospital?

i MR. RISPO: Okay.And just to be
@ sure, Dr. Gibson, do you know who he is?
m MR, SANDELL: He’sa plaintiffs’
g expert in internal medicine out of Warren,

@ A Doyoumean do Iknow whathewaspermittedto do @1 Ohio, Gary Gibson.
o or not to do? 19 MR. RISPO: Oh, that’sright.
ny  Q: Yes that’smy question. 111 That’sright.
vz A No, I do not have a copy of his contract or the 1z Soyou really have four liability
3 regulations under which he was retained. 3 experts,don’tyou?
g Q: Since you wrote your report, doctor, have you 4 MR. SANDELL: Five. 1 have Luce,
115 received any additional documents other than 51 | have Gibson, | have El Sanadi, | have
el depositions or medical reports? Have you been sy Cartwright,and I have Raff.
p71 provided with anything other than depositions or 7 MR. SANDELL: And the nurse, six.
nel medical reports? g  MR. RISPO: That’sKresevic,
ng A Not to my knowledge, no. g right?
pg Q: Have you reviewed any — o MR. SANDELL: Denise Kresevic,
ey A Oh,let me amendthat. I do have a memorandum 11 however you pronounce it, yes.
ez from Mr. Sandell listing the materialsthat he 2 MR. RISPO: Has Baird been
123) has sent me. 1) suppliedto us, lan Baird?
pa  Q: And how many are there? 41 MR. SANDELL: lan Baird’sreport
s A: The listhas 38. % has been suppliedto us.
Page 24 Page 2
m  Q: 38 additional materials? m  MR. RISPO: We will figure that
@ A: No, no.Total materials. @ out later.
m Q: Total. Canyou run through there and tell me @  Just foryour understanding,
4 about anything other than hospital charts or @ doctor,we’re having a change of counsel
i depositiontranscripts? i here. Mr. Leak has just entered the room,
@ A There are reports from a David Longworth,a @ he has arrived from out of town, but we
@ Dr Bruce Japiak, g Dr. Kichard BIiknorn, jri.a =~ | o will confinné it it's all right with you.
il Dr.Jonathan Glauser,a Dr. Michael Beeson, a #  MR. SANDELL: Yes.
@) Dr.Arthur Wheeler, a Shirley Heminger, MSN RN, a @  Q: Besidesthose reports, doctor,and the
no} report by Dr. lan Baird. 101 depositions and the hospital records, have you B
i1 MR. SANDELL: Excuse me, can | i1 received any other memoranda,analyses, summaries
nz) interrupt a second.You asked him earlier w21 or reports from any other physicians?

ua; was he supplied anything other than reports sy A. Notthat I have in my possession, no.

(141 or depositions. ng Qi Have you ever received any that are not in your
psi  MR. RISPO: Thistime, however, | 115} possession today?

116} would be interested in the reports. ne A I may have, but I’mnot certain.

171 MR. SANDELL: Okay. Go ahead. pn  Q: Didyouleave anythingbehind whenyou cametoday
ng; I’msorry for interrupting then. Go ahead. 11g) deliberately?

me; A The report of Dr.Rafig Hussain,a report of nep  A: No.

oy Dr. El Sanadi,Nabil El Sanadi,a report of oy Q: Have you received any reports in which the party
211 Dr.John M _Luce, a report of Denise M. Kresevic, 1 providingthe information indicated that he or

2y RN, a report of Gary Gibson, M.D., and a report 1221 she could not support the plaintiffs’ case or

123y of Dr. lan Baird. 3 offer an opinionthat any of the parties failed

4 MR. RISPO: Martin, I recognize 24 to meet the standard of care?

s all of those except Rafiq Hussain. Who is s A: No.
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Q: Orthat they would not serve as an expert?

A: No.

Q: if you would, please, doctor, define for us or
list the signs and symptomswhich are specific or
diagnosticfor a bacterial infection?

A: Bacterial infection of what nature?

Q: A bacterial infection such as meningococcal
septicemia.

A: Many of the signs and symptoms associated with
meningococcemia are not unique to that disease
but are rather common to all forms of sepsis.
The definition of sepsis,which is basically
systemicinflammatory response syndrome secondary
to infection,are fever or hypothermia,
tachypnea, tachycardia, leukocytosis or
leukopeniaor a significant left shift,
significant number of immature polymorphonuclear
leukocytes.

Q: Are you sayingthere are no specificor
diagnostic signs or symptoms of the condition
known as meningococcemia?

A. No.

Q: Well,then, can you list them, those that are
specificor diagnostic?

A: Well, there are none that are diagnostic per se,

I
2

13
@
5
6]

. £ rricing Lot

Page 28
that is one can have cutaneous lesions,a
petechial or ecchymotic eruption associatedwith
meningococcemia, but they are lesions that can
also be associated with other infectious
processes.
Let me, can | come back to something?l gave

il
@
@)
4
Bl
[6
m
8
&

[10]

[

112]

13l

114]

18]

16l

17

18]

119

129)

&

{21]
{22}
[23]
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1251
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that you mentioned about specific manifestations
jogged my memory about that in terms of the fact
that I had testified in that case, but | don’t
recall any of the details.I’msorry.

Q: Okay. Well, | understand that. If during this
depositionyou should have another flashback and
you could tell us some of the circumstancesof
that case lwould appreciate if you would do so.

A: Iwill try my best.

Q: Getting back to the earlier line of inquiry,
though, doctor, | gather from what you’re saying
is that although there are many signsand
symptoms,none of them are specific and
diagnosticfor meningococcemia?

A: That’scorrect.

Q: Sothe flipside to that is that the only way you
can diagnose it is from laboratory studies?

A: In essence that is correct. Now, there are
circumstances — no, in essence that is correct,
yes, it is a laboratory diagnosis.

Q: And by that we’re talking about blood studies?

A: Not necessarily.

Q: What studies would provide us with the definitive
diagnosis?

A: Well,for definitive diagnosis, yes, you must

i
p
&
@

5]
16}

=2

Pha]

Page3o
have cultural evidence of the presence of the
organism.
Q: Are you distinguishing then between definitive
diagnosis and diagnosis?
A: You can make presumptive diagnosesbased on a
variety of evidential factors.

M

Q: [ et Siake them step Dy step then What

(8]
)
110

Al a case i which Itestified about
meningococcemia. It was in Memphis, Tennessee, |
don’tknow how-long ago, and itwas a young man

111 with chronic meningococcemia. I testified on

[12]
113
114
115]
[s]
7]
18]
19]
[20)
21l
122)
123]
24}
25]

behalf of the plaintiff.
Q: What was the outcome of that case, doctor, if you
recall?
A: Yes, | believe they found for the defendant.
Q: What were the circumstancesin that case,doctor?
A: It was so long ago | don’tremember the details.
It was a case of chronic recurrent
meningococcemia that lasted for weeks in the
patient.
Q: Did he survivethe event?
A: | don’trecall.
Q: Did he have any mortality of any kind?
A: Thiswas so many years ago | have only a vague
recollection. | thought of it only, something

8

]
{10]
{1
[12

&

(3]
[14]

[15]
{16
7
(8]

119

207
121
[22]
23]
{24]
[25)

laboratory studieswould provide us with a
presumptive diagnosis?

A: If you have petechial lesionsthat you unroot; -
smear out on a slide and are able to see
Gram-negative epicocci by Gram staining,that
will lead you to a Presumptive diagnosis of
either meningococcemia or gonococcemia.The
differentiation between the two organisms would
have to be Made by specific culture.

In patients in whom there is a suspicion of
meningitis a lumbar puncture with the presence of
meningococcal antigen in the cerebral spinal
fluid will also establish a presumptive
diagnosis.

Q: I don’tknow if you hear that noise, doctor.

A: | hope it doesn’thit you.

Q: No, they’re practicing for an air show about two
blocks from here so fromtime to time there will

Min-U-Script®
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be an interruption. I apologize for that.

A: | hope it doesn’tinvolve missiles.

Q: Good help us,no, I hope not, too.You have
mentioned two methods, lumbar puncture and smears
of the petechial lesions. Are there any other
diagnosesshort of laboratoryblood cultures
which would —

m
2

8]
2

8

i
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2

signs and symptoms that would have been present
prior to the arrival of the petechial lesions
were the same signsand symptoms that could be
found in numerous other bacterial or viral
infections?

A: lwould delete the word “orviral”.

B

@ Q: You mentioned, 1 believe, fever.Would fever be

m A Yes.Yes.You can make presumptive clinical @ present in viral infections?

@ diagnosis based upon a clinical presentation @ A. Yes.
oy that’s compatible with sepsis in an individual i  Q: Aswell as bacterial?
111 who has been exposed to other individuals with 1 A Yes.
11z known meningococcal disease. 1z Q: Hypothermia,same question,would it be present
py  Q: Doctor,you’re one step ahead of me. I’'m still 131 in aviral infection?
14 on laboratory studies. 143 A: Very unusual.
nst A I’'msorry. 15 Q What do you mean by hypothermia?
ng  Q: Which laboratory studies or are there any others 15 A: Body temperature below 97 degrees.
17 besides the two you have listed? 177 Q: Do you know in this case when, if at all,
rg A Notto my current recollection. 18] Ms. Cunningham had hypothermiaas defined below
ng  Q: Okay.And the latter one you mentioned was the 191 97 degrees Fahrenheit?

oy lumbar puncture which would be positive only for 21 A: I don’trecall specifically whether she ever did.
1211 meningitis, right? 21 Q: Tachypnea,would it be, would you find tachypnea
pz  A. Thatis correct. 2 inviral infection?

pg  Q Sothatasapplied to the case we’re discussing, za  A: Yes,inthe presence of pulmonary involvement.
124 meningococcemia, a lumbar puncture would not re  Q: Tachycardia,would you find that also in viral

(5] provide even a presumptive diagnosis? [25] cases?

Page 32 Page 34

11 A: That is correct. m A Yes.

r  Q: And by definition of your earlier description, @  Q: Leukocytosis?

@ you cannot do the smears on petechial lesions B A: Occasionally.

@ until you have petechial lesions? w Q. Leukocytopenia?

i A: That’scorrect. Now, there is another test that ®  A: Yes.

1 may show the organismin the circulation but it’s @ Q: And a left shift?

i one that’s done very, verv rarely and only DV fral A: Unusual

B experienced infectious diseases persons. @ Q: Of those seven signsand symptomsthat you

o Q: By definitionand by your statement,then, you 19 described to me I believe that you have indicated

— po would not-expecta,an internal-medicine or house———— | gor-inthe-affirmative-on-five-of those signsand -- —-—— - -

11 physician to perform those tests? 111 symptoms that could be found in a viral condition

2 A. Absolutely not. 1127 as well and questionable or unusual in two of the

ny Qi Okay.Would it be fairto say then, doctor,that 3 others?

4y prior to the appearance of petechial lesions na  A: Thatis correct.

1is; there would be no way for, in my case here, s Qi And we don’tknow aswe sithere,althoughwe may
rre) Dr.Mehta, or the nurses,to arrive at evena 161 be able to find it later, whether or not Mattie

7 presumptive diagnosis of meningococcemia present n7t Cunningham ever was recorded as having a

pe in Mattie CunninghamonJune 13th, 19967 ne; hypothermia,at least prior to the arrival of the

pnep  A: If your question is specifically about 119 or the appearance of petechial lesions?

120 meningococcemiathe answer is yes, there is no =0y A: No. She had fever.

ps) way in which they could have made a diagnosis or pn  Q: Back to my earlierquestionthen. | thilif |

2 suspected a diagnosis of meningococcemia in 122 can rephrase it, doctor,would it be fairto say

gy Mattie Cunninghamprior to the occurrence of the 123 that prior to the arrival of the petechial

124] petechial lesions. 4] lesionsthe signsand symptoms exhibited by

s  Q: And to capsulize what you had said earlier, the

|

5] Mattie Cunninghamwould not have permitted either
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n1 Dr. Mehta or the nurses on dutyto arrive at a
121 definitive diagnosis or specific diagnosisfor
8 meningococcemia?
@ A That’scorrect.
m Q: Andindeedthose signsand symptomswhich she did
w exhibit before the arrival of the petechial
m lesions could have been interpreted as possibly
i viralinorigin?
m A: Thatis conceivable except for the fact that
o there were other associated symptoms which made
pw viral infection highly unlikely.
pz  Q: Tellusabout that —
ny A Mattie Cunningham initially presented with true
4 rigors. True rigors are almost invariably a
115 result of bacterial infection or of illnesses
e like malaria.
i Q: What isthe basis for your statementthat she
e presented with true rigors?
v A. It’swell recorded in the medical records and in
r20) Statements from Mattie Cunningham’s daughter
1] Tonya.
rg  Q: How doyou definerigors?
g A: Shaking chills, limitation,not in full control
1247 Of herself. As | recall, | believe — do you
251 have Dr. Mehta’snote here? | apologize. | have

Page 37
i initial report by the nurses states, shaking
@ chills,shakes,aches all over and at the top
@ under chief complaint it’schills and dizzy.
4  Q: Doesthat saythat the patient was out of
@ control?
s A Not specifically.Would you give me a moment,
m please?
®  Q: Certainly.
m A If you look at Dr. Mehta’snote that was dictated
1 on 6/13, 1996 at,under assessment,do you have
1 that?
2 MR. SANDELL: Page 9 of the
3 stamped pages in the lower right-hand
4 corner. Do you have that?
51 MR. RISPO: That would be the
& history and physical?
7 MR. SANDELL: Yes.
s Q:And you’retalking about the assessment?
19 A Yes. It says fever of sudden onset with chills
20] and rigors.
21 Q: Now,what is the basis for your statement earlier
22) that the appearance of rigors is suggestive or
28 diagnostic of meningococcemia?
21 A I’snot.
x  Q: It’snot?

Page &

1 arequirementthat I not rely upon my memory.

2 I'd like to read the note. Is that okay with

81 You?

w1 Q:Yes.Couldyou explainthat commentyou made a
15 moment ago,a requirement that you not rely on

5] your memory?

e

Page 38
M A: No.
2 MR. GOLDWASSER:Just says it
@ rules out viral infection.
«  Q: Dol understand all you’re saying is it rules out-
5 aviral infection?
o A ltdoesn’trule it out, it makes bacterial
minfection overwhelminglyprobable

— © amnot certainof what's going ON [ HKe tO reter |
Pl to medical records.
—pop  Q: Js that just a personal habit or is that a

®  Q:Wherewould I go to find support and
@ documentationfor that opinion?

1113 medical condition?

122 A: Oh,no.It’sa,it’sjust a, I can’trely on my

118 memory to document every medical piece of

1141 information.When you ask for a specific

s indication of where | got the information from

el 1’dlike to go back and look at the record.

77 Q: lunderstand.Yes, doctor.

g A: There isa note somewhere where somebody
1 writes — well, I know somewhere in this record
(207 someone has written rigors.

e Q: Okay Would you startthat again?

@z A |said, l apologize,there is, somewhere in this
3 medical record I recall having seen a description

110} Ar-Thavenoidea:

1 Q: Do you recall seeingthat written anywhere?

nz A Specifically,no.

ng  Q: Did you include that statementin your medical
114 report of July —August18th, 19977

s A No.Butthere are a great many things that |

nel didn’tinclude and that report is an overview.

unn Q: Have you done any supplementary reports or
pe; advisesto counsel?

pg  A: No. I have had verbal expressionswith counsel.
roy  Q: Have you ever talked to Mr. Sandell about rigors?
'[21] A: Yes.

22 Q: Was that conversationbefore or after the

243 Of her shaking chillsas rigors.1 can’tfind it
28] atthe moment,but inthe emergency room the

i3] deposition of Dr. Cartwright,which was in
|41 February of this year?

}[25] A: | have no idea.

Page 35 - Page 38 (12) Min-U-Script® Mehler & Hagestrom
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Q: Do you recall whether it was closer in time to
this deposition or closer in time to the time
when you wrote your report?

A: | have no idea.

Q: Isn’tit a fact, doctor,that the discussion of
rigors didn’t come up until after you read the
transcript of the deposition of Dr. Cartwright?

A: Wrong.

Q: Orthat it came up after the deposition of
Dr. Cartwright was taken?

A: No.

Q: Butyou don’trememberwhen it occurred?

A. When | appreciated the fact that Mattie
Cunninghamhad been described as having rigors,
is that what you’re referringto?

Q: Yes.

A: As soon as | read the medical record.

Q: When did you discuss it with counsel?

A: As | said, | don’trecall.

Q: I guessthere was confusion between us because |
was asking initiallywhether the discussion you
had with counsel about rigors was a discussion
that took place after Dr. Cartwright’sdeposition
or before.

A: Let me see if | can’tmake somethingvery clear.
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Although I read Dr. Cartwright’sdeposition, |

did not in any way rely upon it for my opinions

and do not rely upon it for my opinions.My
opinionswere based upon my review of the medical
records and the medical records alone. | read

@ the reports of both defense experts as well as
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reached a stalemate on this issue,after this
deposition,if you would have the occasion to
research the issue and if you are going to do
that, provide copiesto Mr. Sandell and that you
consider that in the form of a supplemental
report to us,as well.

MR. SANDELL: I’'mgoingto
object. I don’tunderstand if you’re
directing him to do research, but if you
are that would be improper. If he does any
research and suppliesthe material to me
with respect to that you will receive it.

MR. RISPQ: I guesswe’reon the
same page, Martin. What I’msaying is I’m
happy with his testimony today,but | don’t
want to be surprised between now and the
time of trial if suddenly he discoversa
documentary support for his opinion,he
tells you about it and we don’tknow it
before trial.

MR. SANDELL: We’re on the same
page.You willbe entitled to know that
and not be surprised at trial.

MR. RISPQ: Thank you.

Q: Gettingback —

[11
2

3]
4
18]
6]

o)
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A: Counsel,I’'msorry.
Q: Sure.
A: You asked me a question earlier which I responded
in the negative and it’snot correct.You asked
me if Mr. Sandell had provided me with any other
materials after my discussionsof the case with

— — m some of the participants in the care of Maitie

farad
iy

Ee e e s

him-and he-did prnvidc

i8]
8]

Cunninghamwith interest but did not rely upon
them for my opinions.

¥ o DU, 33 :

119}
[H1]
{12]
[13]

QFPnrjustcurious;doctor-PFornotaceusing you
of relying on any other physicians,|I’mcurious
as to why rigors could be such an important
clinical sign and has not been referenced by any
expert for plaintiff or defendantto date?

A. I have no idea. Perhapsthey don’t see very many
patients with this.

(14}

{15}
[16)

[

C
e
11
(121

22,

[13

[14

s

of Mattie Cunninghamas | requested.

Q: Okay.Thank you, doctor.1’mgoing to try and
getback to the CoNexXt ot our Previous
discussion, doctor. I think I was asking you to
affiimthat prior to the arrival of petechial
lesions the clinical signs and symptoms presented
by Mattie Cunninghamwere equally probably
interpreted asviral versus bacterial and to that

1161 You raised the exception that we just got through
unn @ And if I understood your previous answer, doctor, 17 discussing about rigors.
18] you can’trefer me to any published medical ng  Tofollowup,arethere any other signs or
pe authority which would support your statement that ng symptomsthat you would identify as
oy rigors makes bacterial infection overwhelmingly reop distinguishingthe viral,her signs and symptoms
11 probable? 1] from aviral versus bacterial infection?
ezy  A: | cannot refer you to a specificreport, but 1 am ez A Not distinguishing,but more frequently
128 certain if you read the literature you will find 123 associated with bacterial sepsisthan with a
124) that being reported. 1241 viral illnesswould be alterations in mentation.
s Q: Let me suggestthis, doctor,since we have 25 Q: I presume those are the two bases that you then
Min-U-Script® (13) Page 39 - Page 4
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11 rely upon as the distinguishing features between m suggestive of some alteration in mentation.

@ Vviral and bacterial? 2 In addition, ifone looks at page 3 —

@ A: For clinical manifestationsin the absence of @ Q: Did you say 3?

1 laboratory data, is that what you’re asking? w  A: 3.1f you look at the bottom of the page where

B Q: Yes.Yes. 1 it says patient’s signature —

@ A Yesthatis correct. ©  Q: Yes.

m Q:Then if you would please explain what it is that m A —that is not the signature generally of an

] you have found or discoveredregarding Mattie @ individualwho is competent of a neurologic

@ Cunningham’salterationsin mental state or @ function and that is why | askedto see

o] mentation? 100 Mrs. Cunningham’s,Ms. Cunningham’s signatures
m1  A: Itappears that there’s little question that 1+17 that had occurred prior to that. They’re
11z Mattie Cunningham had altered mentation after 11z distinctly different.

i3} admission to the hospital. Are you referring to
p14] prior to admission?
ng  Q: Actually I’'m referring to any time prior to the

3 Q: Were those signaturestaken fromthe hospital
g chart or from some other handwriting exemplars?
5 A Ithink that they were handwriting exemplars.

e appearance of petechial lesionson the afternoon s Q: Those would not be signatures,then, that the

171 of the 13th. 71 hospital staff would have routinely on file?

ng  A: There appears to be substantive evidence in the s A: That’scorrect. | cannot say — | am not saying

pep chart or fromthe nursing personnel, and that’s g that the physician caring for Mattie Cunningham

rzop corroborated by statements from Mattie o should have seen this and interpreted it, it is

21} Cunningham’sdaughter,that she had alterations 1 just evidence to support the contention made by
2] in mentation — 21 her daughter that she was not in control of her

2z Q:Canyou — g mental facilities.

g A — prior to the onset of the petechial lesions. w  Q: Canyou cite to the testimony of the daughter
st Q: Canyou list or identify those notes that you are 5 either by substance or by page number upon which

Page 44 Page 46

p1 relying upon and the substance of the testimony i you’re relying?

21 from her daughter?

m A It will take a while.

w  Q:Well, I’'mnot asking you to give me chapter and
51 verse, but if you can give me at least a

= A lwould have to go back and read her statement
@ and deposition.Would you like me to do that?

w  Q: Idon’teven have my copy with me, but if you can
i refer usto at least page number and the

© specific. _ @ substance I’d appreciate it.

— ;A Tdid ot conmit this medical record to memory. o A: Not without going Back and reading it 711} _
@ Q: Then,fair enough, take whatever time you need, @ happy to do that if that’swhat you want.
@ doctor.

©  Q: Youdon’thave itindexed,then?
—po—As-To-start-off the nursing-assessment; I belie = AT INo |
w1 itis page 77,are you with me? 11 Q: All right, Well, then I’llbe satisfied with

nzr Q: lam.Yes. Thank you. 12 your word on that, doctor.We will look it up
na A Okay.Under cognitionthe nurse completingthis 13 later.

41 form has circled disoriented to some spheres.

18] On page 79,are you with me?

et QI Yes.

7 Ar Okay.On line 3, slept or semi-delirious,okay.
pnel  Q: Thank you.Yes.

ng; A Okay.On page 90, Dr. Mehta’shistory and
o} physical examination,l would refer you to system
211 review is essentiallynegative in the second

14] Then to understand your testimony,doctor,

151 may | summarize by understanding that the four
18] pages on the medical chart that you have referred
171 to and the daughter’stestimony are the basis and
181 sole basis for your conclusionthat Mattie

el Cunningham had alterations in her mentation?

poy  A. Tothe best of my recollection at the present

> 21} time, yes.
e2) paragraph,sir. ez Q: Do you know whether Mattie had any psychiatric
e Q: Yes. 8] history?

@4 A Could not be completed because of the patient’s
5; unwillingness to answer the questions. Again,

24 A: ldonot.
s Q: Sothen when you rendered your opinionyou did
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1 not know that she had a psychiatric diagnosis? u Q: Thank you.And that her platelet counts were
@ A ldon’trecall.l really don’trecall. | may  normal as of 12:30 p.m.?
@ have known that at one time, but I don’t @ A: Idon’tknow what her platelet counts were at
u specificallyrecall. @ 12:30 p.m.
m Q: If she had a psychiatric diagnosis, doctor, would s Q: If they were 178,000per cubic millimeter would
© that explain her disorientationto some spheres? @ that be normal?
m A: ldon’tknow what the psychiatric diagnosis was. m A Thatwas in the emergencyroom. | have no idea
g  Q: If the diagnosiswas schizophrenia,would that, i What they were at 12:30 because they weren’tdone
@ could that explain the disorientation in some @@ again.
o] spheres? mor  Q: | stand corrected. The latest available lab
un A If shewas actively schizophrenicin specific (1 reports indicated 178,000;and those would be
pz; spheres it could,but 1 would have to know the i) considered normal,though?
a1 hature of the schizophreniaand I would have to s A: Yes.
14 know whether she had been functioningin a #g  Q: And she had a normal pulse and blood pressure?
ng different fashion prior to the onset of this s A: She was tachycardic.
e febrile state. e Q: Asof when?
n Q: Would your answers be the same with respect to nn A Inthe emergency room her pulse was 92.
ne the other referencesto sleep or semi-delirious, ng  Q: But her blood pressure around noon on the 13th
ng; unwillingnessto answer the questionand her g was 140 over 80.
20 Signature? po; A That’scorrect.
ey A: Notto her signature and not to semi-deliria. It ey Q: Would you considerthat tachycardic?
w2y is conceivable that her failure to answer ez A Blood pressure has nothing whatever to do with
123) questions,depending upon the nature of the 123 tachycardia.
p4 schizophrenia; was a manifestation of that e Q: Would you consider it a normal vital sign?
s disorder. Conceivable but not probable. s, MR. SANDELL: I’'msorry, | didn’t
Page 48 Page 50
m  Q: Would you agree from your recollection of review i1 hear the question.
3 iz of the chart, doctor,that Mrs. Cunninghamwas z  Q:Wouldyou consider it a normal blood pressure?
@ hormotensive as of at least 12:30 p.m. onthe B A: Yes.
w 13th, that being the time when the nurse called w1 Q Would you agree there were no abnormal
s Dr. Dar? B respiratory symptoms?
A Yes. 1 MR. SANDELL: Stillat 12:30,
" OFAnd would you agree that as of that time there '/ R5n? - -
11 were no-focal neurological signs? - 1181 - MR: RISPO: Yes. Pm.
@ A Yes. © . A: No. ' T

1)
2]
3]
14
115}
116}
(7
(18]
9]
[20]
21]
[22)
(23]
[4]

[25]

hemorrhagic diesthesias prior to that time?

A: No clinical evidence of any hemorrhagic
diesthesias, that is correct.

Q: Thank you.Would you agree that there was no
evidence of petechia or purpura until sometime
around 2:00 in the afternoon?

A: That is also correct.

Q: And that there was no record of nuchal rigidity?

A: There is no statement anywhere in the chart that
I could find that Mattie Cunningham had nuchal
rigidity and it wasn’t commented on in any
fashion.

Q: And would you agree that the white blood count
was no higher than 10,0007

A: Itwas 10,400in the emergencyroom.

111
2]
13l
441
[15]
t16]
17
1]
1]
[20]
21]
22)
23]
4
f25)

symptom?

A: She was breathing at roughly 24 times a minute at
that time. She was breathing in 28 times a
minute in the emergency room.

Q: Okay. So her respiratory rate was up is what
you're saying?

A: Yes.

Q: But otherwise, were there any other respiratory
symptoms?

A: Not that I’maware of.

Q: Would you agree with me that there’sno record of
headaches in the chart before 12:307

A: Yes.

Q: Would you agree,therefore, it was not a breach
of the standard of care for the nurses to fail to

Mehler & Hagestrom

Min-U-Script®

(15) Page 47 - Page ¢



LYRESL EARL Je ANEAALY LVEeAS s

September 2, 1999

AVAGKRTLAL oo LAERRRNRIRIZSAEARAE, TL al. V.

St. Alexis Hospital Medical Center, et al.

Page51
m make a diagnosis as of 12:30 p.m. of
[z meningococcemia?
@ A ldon’tthink it would everbe a breach of the
41 standard of care for a nurse to fail to make a
s diagnosis of meningococcemia absent a telephone
i call fromthe laboratory with positive blood
7 cultures.
g Q Right.Butinthis case that laboratory report
1 wasn’tavailable until the following day?
rma  A: Right.
Q: And would you agree it would not be abreach of
the standard of care for Dr. Mehta to fail to
make the diagnosis before 12:30 p.m.?
A: The diagnosis of what?
Q: Of meningococcemia?
A: I don’tthink that anyone could have made the
diagnosis of meningococcemiaat that time.
Q: Would you agree with Dr. Cartwright’stestimony
that antibiotics, if they had been commencedat
12:30 p.m., would have made it possible to avoid
loss of Mattie Cunningham’s extremities?
A: Yes.
Q: Would you agree with Dr. Cartwrightthat even
administration of antibiotics at a later time
might have prevented loss of her limbs?

1
12
13
(14
[18)
[1€]
117}
(18}
118)
{20
(211
22
(23]
{241
[28]

Page 53

—_
fher]

and inadequate replacement of circulatingblood
volume.There may be other associated causes for
vasculopathy and tissue loss which might include
embolizationfrom other foci within the vascular
tree as a result of inflammation fromthe
meningococcusand all of those factors may
contribute to the loss of tissue.

Q: Would it be fair to conclude that if antibiotics
were administered promptly after the observation
of purpuric lesions that Mattie Cunningham may
have avoided loss of her extremities?

A: Assumingthatthe antibioticswereaccompaniedby
adequate supportive medical care the answer is
yes.

Q: Do you agree that antibiotics were in fact
administered promptly after the discovery of
purpuric lesions?

A: Yes.

Q: And they were administered, that is antibiotics
were administered before the drops in her blood
pressure?

A: Yes.

Q: And before the signs of disseminated
intravascular coagulopathy?

A. We do not know that.

2]

R

=

R

23]
24

fhor)

25)
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A Yes.
Q: Whenaccordingto your experience and knowledge
would be the latest time that antibiotics could
have been prescribed and avoided the loss of
® limbs?
@ A Antibiotics by themselves were not the full cause
wr ot the failure te give antibioties alone was not

D]
{2
131
4]

Page 54

Q: I’msorry?

A: We do not know that.

Q: Are you sayingthat DIC may have commenced
earlier?

A: Absolutely.

Q: But the signs and symptoms were not noted until
= after far e AN S

@ Mattie Cunningham’s extremities was a conmbination
nor_of events that inclnded the failure of earlier

i - A: You cannot make a diagnosis of disseminating- - -
@ intravascular coagulopathy without laboratory

11 therapy with antibiotics but was not limited to
iz that failure.

Q: Ithink I know what you’re saying, doctor,but
would you be more specific?

A: Sure.Tissue damage associated with overt sepsis
from a meningococci is contributed to by a
variety of events.Some of it is related to a
true vasculitisthat is produced by the host’s
reaction to the endotoxemiathat may have
accompaniedthis disease. Part of it is due to
the coagulopathythat is also inducible by both
the endotoxinand the host’sreaction to that
endotoxic material.Part of it iS due to
hypotensionwhich may be due to loss of integrity
of vascular walls with third spacing of liquids

[13]
14]
18]
116]
17
RE
el
[20]
[21]
[22]
23]
24]
[25]

He-measurcments:
i1 Q: Were there any?

uz A Thereisan excellent review in a recent journal
ng of medicine if you’re looking for a source.

Q: I guess my question then is limited, doctor,to
the signs,symptomsand lab records as they
appeared in the chart. Is there any evidence
that you know of that she began having DIC before
antibiotics were administered?

A: All patients with bacterial sepsis have
disseminating intravascular coagulation. It may
not be to a degree which becomes clinically

114)
48l
16l
U7
18]
i
[20]
)
221

manifested in an overt fashion, but they all have
it and should be measured for it.

Q: Are you aware of any measurementsthat were in
the chart which would have been observable by the

[23]
[24]
{25}
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nurses or Dr. Mehta?
@ A: Theywere not ordered.
@  Q: Okay.Would you agree that if antibiotics had
been started by 12:30 when Nurse Hopwood inquired
of Dr. Dar about using antibiotics then the
@ nurseswould have discharged their standard of
m care?
m A Let me see if | can’tanswer this in a fashion
@ that is — will you excuse me for just a second?
Q: Certainly.
A: | apologize.
MR. SANDELL: I’mgoing to take a
restroom break.
MR. RISPO: Sure. We will do the
same.

ard

g B

(Thereupon,a recess was had.)
A: | don’trememberthe last question.

(Thereupon,the requested portion of
the record was read by the Notary.)

A: Number 1, it’sa compound question. It makes the
assumption that the time at which Nurse Hopwood

2]
23}
24}
28]

Page 56

m called was 12:30; that’scontradicted not only by
iz the medical record but it’s contradicted by

@ Dr. Dar’stestimony. Nurse Hopwood’snote, as |
4 recall — let me look to make certain. Yes.

s Nurse Hopwood*s note is written at 8:00 a.m.or
@ at leasttimed at 8:00 a.m.and Dr. Dar in his

A Rt

&=

Page 57
A: | think that for Nurse Hopwood he would have
discharged his standard of care followinghis
telephone conversation.Onthe other hand, there

i were other nurses involved earlier,in fact at

about 6:15 when Mattie Cunninghamwas received on
the floor,who should have been in contact with
physicians.

Q: Which physicians?

A: Well, preferably any physician that was
available,the house officer if necessary,but
the physician, Dr. Dar,to whom the patient was
referred.

Q: If I may, doctor,ask you to bear with me because
this may not be the most eloquent question.
Assuming that Nurse Hopwood made the call
sometime before petechial lesions were noted and
inquired explicitly of Dr. Dar whether he should
order or would order antibiotics, regardless of
what time that was, but assuming it was before
petechial lesions were noted, would it be fair to
say that nothing that those nurses did before
that point in time would have made any difference
to the outcome?

A: ljust lostyou entirely.

Q: Okay. I’'mtrying to focus on causation, | guess

!
2
13
1
5]
(6}

Page 5¢
that’swhat I’m getting at here.
A: You’reasking me at what time therapy should have
been commenced.
Q: Well,no. Let me refine it further. Up to this
point in time we have been talking about the
nurse’s standard of care and now I’d like to

-F-inguire about causation and I guess the guestion—————

® 9:00 a.m. at the time that he received that
@1 telephone call, so the compound question is no

[o] IONEEeY vana assuming that you're using 12:30
1111 the time the telephone call was received.
nz Q:Whatif | asked the same question and eliminate
1131 any reference to the time onthe clock but
limited it to the time when the nurse did make
the call,whenever that was?
A: You’re asking me now if antibiotics had been

[15]
16l

(10}
(]
12
13
(4
[15]
(18]

Bl i§ isn’t it true that if antibioticshad been
@ ordered by Dr. Dar when he was called,whenever

) i
lesionswere noted, then nothing that the nurses
or Dr. Mehta did prior to that point in time made
any difference in the outcome?

A: | can’tanswer that question. It’s actually
several questions. If you would break it down
into its individual components. And | will also

71 administered,and let’ssay as late as 12:30, 171 say I’mnot going to comment up until the time

na1 would that have altered the clinical course so as ng; the petechial lesions developed because that’s

ne] to maintain the extremities,is that the g the time at which vasculitis was already manifest

2o} question? o] and she may have sustained tissue damage if

e Q: Well, that was the previous question. But this 1] antibiotics were begun at that point but the

22 question is based on the same assumption, the ez degree of tissue damage would have been limited

3} gquestion is whether the nurse would have 23] had appropriate therapy been instituted.And by

14} discharged his standard of care? It was a male 4] appropriate therapy it’snot only antibiotics,

251 nurse in this case. 1251 you cannot focus entirely on antibiotics because
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m this patient was not adequately hydrated and not

1 adequately monitored during her time inthe

@ hospital, so all of those factorsplay a role

@ here.

i Now, let me just say that at the time that

&1 Nurse Hopwood —

m Q:Correct.

s A — called,had the physician responded by seeing
iy Mattie Cunninghamand, dependingupon his
rg judgment, instituted appropriate therapy, |
i1 believe that she would not have lost her
pz extremities. That is my opinion.
ng  QIOkay That's exactly what | was asking. Thank

(14} you, doctor.

us Do you agree that the overuse of antibiotics

pe) IN cases where they are not needed will result in

71 bacteria with a more resistant strain to

pg) antibiotics?

ng A Canlrephrase that rather than answering yes or
20] NO?

211 Q:IBe my guest.

ez A Thewidespread use of antibioticsthroughout the
g medical community in the absence of documentable
4 clinical indications has led to the development

res; of multi-resistant organisms throughout the

Page 60

r1 United States and for that matter throughout the

@ world.

m  Q:IAnd that makes it even more difficultto treat a
@ patient later when she really needs antibiotics?

& A Oh,that’snonsense.

@ Q: Well, if it results in a more resistant bacterial

7] strain —

Page 61
1 without arms and legs.
1 Q:Butyouwould agree that in general the overuse
1 of antibioticswhere they’re not needed creates
1 or results in resistant strains of bacteria which
1 could make it difficult to treat a patientin
1 generalwho has contracted the more resistant
1 strain?
5 A:Yes.
5 Q: Do you agree that the standard of care states
y that you don’tprescribe antibiotics even if the
i chancesare 50/50 of a bacterial infectionunless
the clinical signs are severe?
y A I don’tknow what clinical signs are severe
4 Mmeans.
5 Q: What is your definition of severe clinical signs?
5 A: I knew thatwas goingto follow. If | have
7 assessed a patient and determined that to the
g best of my abilities it is my presumptionthat
g1 they have an acute bacterial infection,that is
o that there’sa high probability that there is
1} acute bacterial infection, ! will treat that
2 patient empirically until I have either shown
3] that it is not a bacterial infectionor that |
4 believe that the patient has received sufficient
153 coverage so that they will not sustain

N

Page 62
) significant morbidity as a result of my failure
2 to treat.
m Q:What aboutthe condition of Mattie Cunningham
w would lead you to that conclusionthat you would
= be required or would be, in the discharge of the
@ Standard of care you would administer antibiotic

[ A Yeah, butwe’re not talking now — you’re mixing

" | g petechial lesions?

@ your metaphors here, We're talking on the one

—po-hand about societal changes that influence————————————————

populations as a whole versus individual
patients. Mattie Cunningham having been given
antibiotics,whether or not they were indicated,
is immaterial. Mattie Cunningham per se would
not have been influenced by whether antibiotics
were appropriate or inappropriate.

Q: I followwhat you’re saying, doctor,but what I’'m
trying to establish here with your permission is
that it is not good medical practice for a
practitioner to prescribe antibioticsunless he
can document that there is a need for them?

A: That is absolutely correct. But it’seven more
devastatingfor a physician not to prescribe
antibiotics when they’re obviously necessary
because otherwise you wind up with patients

141
112
113
114]
[15]
[16]
(7]
18]
119
20]
[21]
[22]
23]
24]
[25]

@ A You had an otherwise healthy 33-year-old woman
o presenting-withr straking chills; fever; tachypriea
11 tachycardiaand possibly, and possibly a left
12 shift who was not adequately further evaluated.
131 That patient should have been adequately
141 evaluated and it is my expert medical opinion
15 that had those evaluationsbeen performed there
16 would have been substantial evidence to indicate
171 that antibioticswere required.
157 Q: Doctor,would you agree that there are certain
199 seasonsof the year when meningococcemiais less
g likely to occur?
A: Yes.
Q: And that the month of June is one of the months
when we see the lowest incidence of this disease?
A: Yes.
Q :Would you agree that meningococcemiain the U.S.

[21]
22}
(23]
[24
{25}
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m isavery rare condition?

A: No.Well, | don’tknow what rare means.

Q: In your experience how often does it occur?

A: | had one last week.

Q: And how often have you seen it in the course of
your practice?

A: Severaltimes a year.

Q: And your-specialtyis infectious disease?

A: Yes.

Q: And what is several times a year for you?

A: | don’tunderstand your question.

Q: When you say several,do you mean two, three,
four or ten or a dozen?

A: Oh, three to five.

Q: Per year?

A: Yeah.

Q: And in your area of specialty you would likely
see a patient with that condition more often than
would a general practitioner or a specialistin
internal medicine,is that right?

A: Absolutely.
ez Q: Iflrecall correctlyyour earlier testimony,
rz3; doctor,for a patient who is normotensive who has
141 No focal neurological signs,no evidence of, no
res; exterior clinical evidence of hemorrhagic

o
[10]
(1]
112)
13]
(4]
(5]
f16]
17
(18]
[19)
(20]
21]

]
1
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11 diesthesias, no evidence of rash or lesions or
@ petechial lesions,no nuchal rigidity,a white
blood count of 10,400, patient with a normal
platelet count of 178,000n0rmal vital signs,no
respiratory symptoms except I think you said —
A: The patient did not have normal vital signs.

Q: You sajd higher respiration rates. Well, as of

Rage 65

described by one of your experts.

Q: 1'wonder if you could enlighten us as to what you
mean by a patient having clinical signs of
sepsis?

A: She had fever,tachypnea, tachycardia, altered
mental status,and rigors,that is a septic
patient.

Q: Without, however, the reference to rigors or
mental status,altered mental state,the symptoms
you have described are equally consistentwith
virus?

A: In and by themselves potentially absent all other
considerations.

Q: Just a few follow-ups,doctor. How long does it
take for hypotensionto result in a loss of a
limb?

A: ldon’tknow.

Q: Isittrue that routinely patients have in fact
had a tourniquet for upwards of an hour and do
not lose a limb?

A: That can be correct,yes. Most patients are
usually hypothermic,they are kept, their
extremity is kept in cold, in controlled
conditionsand not in associationwith ongoing
Sensis.

m
[2]
3]

oo

41
5]
{61

Page 6E
Q: Did I understand you to say earlier,doctor,that
the mechanism or cause for tissue necrosis is
more related to the release of endotoxinsthan it
is to the timing of the administration of
antibiotics?
A: No.

noon her pulse was 92,wasn’tit,and her blood

— —— g} -pressure-was-140-over 80;which-you-previously—————

—A—Q:Couldyouexplainthatr
A- What Isaid hat tissue 10Ss i It of
s multiple factorsactinginconcert-Icanno

conceded were rorneal?

i1 A: The pulse at noon was not recorded.

ng  Q: I'llaccept your amendmentsthen, doctor. Given
rg; this patient with those conditions,no headache,

1141 NO nuchal rigidity, the patient presents during

151 June of the year, and, incidentally,she is

e} middle-aged rather than a child or an older

fio]

10
11]
12]
13}
14]
18)
18]

assess the degree to which each factor
contributed to the loss of the extremitiesin
Mattie Cunningham.
Q: You cannot say which, is that what you said?
A: That’scorrect. No, not which, I said to what
degree each individual factor may have
contributed to the degree of the tissue loss

171 patient, do you still feel it would be 171 experienced by Mattie Cunningham.

(18] appropriate or necessary to treat her with 1 Q: What is a minimum adequate level of intake and

o) antibioticsprior to 9:00 a.m. in the morning? g output of fluidsto maintenance adequate

Pod A Yes. reop perfusion of a patient?

e Q: Would you consider her condition as severe, her ey A That depends upon the individualpatient and that
re2) clinical signsas severe prior to 9:00 am.? 2 is Why it is so essential to monitor input and

2y A Shewas septic. 123 output in any individual with a serious condition

4 Q: How do you know that? 1241 of this nature.

es;  A: She meets the definition of sepsisas in fact s Q: Would you say that generally speaking 25 to 30
Mehler & Hagestrom Min-U-Script® (19) Page 63 - Page €
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m cc’san hour is adequate?

@ A. Forwhom?

@ Q: For Mattie Cunningham.

4  A: No.

B  Q: What is the basis for your statement?

@ A My medical knowledge and long experience of an
m infective patient in concert with volumes and

@ volumes of literature on the subject.

@ Q: Whatwould you consider,if you have an opinion,
o to be an adequate level of perfusion for Mattie

m Cunninghamon the 13th?
nzy  A: Perfusionis the degree to which blood and

s therefore oxygen is reaching tissues and has

41 nothing whatever to do with your volume of liquid

ps that is being administered.

ney @ Okay.Then what would be the minimum adequate
71 level of blood, of liquid volume for this

¢ patient?

ne A There is no way of determiningthat short of

o] intense, careful, repetitive monitoring of intake

211 and output and a variety of vital signs and close

1z2) nursing and physician surveillance combined with

23} appropriate laboratory assessments.

e Q: Doyou have an opinion as to whether adequate
125 levels of perfusionwere maintained and blood

Page 68

m levels?

m A | have noway of determiningthat because of the
@ paucity of information contained within these

1 medical records.

s Q: Soyou do not have an opinion one way or the

@ other?

mA: MY opinion is that in all probability she was not

Page 69
m A | begyourpardon?
@z Q: The mere fact that she lost all four limbs —
m A: Letme go back for just a second. I agreed with
@ you when you said 50 minutes,but there were two
' episodes each of about 50 minutes.
@ Q: Okay.And what do you define as hypotension?
n A Blood pressure that is roughly 20 percent below
g routine blood pressures for that individual.
5 Q:You’reusing a relative measurement rather than
g an absolute measurement?
11 A: That’scorrect.
4  Q: If diastolic is routinely for that patient in the
& range of 80to 90, 20 percent of that would be a
& reduction of perhaps 15points, sothen is it
51 your opinion that hypotension would be something
& below 75?
7 A: Diastolic pressure?
g Q: Yes.
o A: It may be. It’srelevant to the situation. It’s
o like the supreme court defines pornography.
41 Q: But normally a diastolic of 80 or above is
2 considered normal, isn’tit?
@ A As ageneralrule,yes.
»;  Q:Justafew follow-up questionsabout the disease
x5 in general,doctor. There are at least four

Page 70
1 different types of meningococcal diseases,aren’t
@ there?
m A When you say diseases,what does that mean?
w  Q Well,meningitis,chronic meningitis.
i A You can have asymptomatic carriage of
(&1 Mmeningococci,you can have meningococcemia that

FHs-acuteandabruptand fulminantinonsegyo———————————

© being adequately maintained, but it’simpossible

__ 191 to document that because of the failure of the

by

——por-personnel at this-particular-hospital-to-document

1111 appropriately the intake and output and the

112) failure of the physicians caring for her to

ne] obtain the appropriate laboratorytesting.

p4  Q: Thenwhat is the basis for your opinionthat she
ust probably did not receive adequate input of

ne liquids and fluids?

nnn A The factthat there were periods of hypotension
1) and the fact that she ultimately lost significant

o1 portions of her four extremities.

oy Q: The periods of hypotensionwere limited to about
1] 50 minutes, is that right?

22y A: That’scorrect.

ea  Q: And the fact that she lost her limbs is not a

4] defitive test asto whether she had adequate

s fluids,is it,doctor?

T Cat h'dVC 1u.CLlillgUk,ULLd1 IIICul-ngidb.

17 Qr Of those four, doctor, or five, the talminant
1111 meningococcemiais the mostvirulent infection,
pzy isn’tit?

sy A. Meningococcal meningitisis one of the most
41 virulent infections known to man. | can’t really

sl give you a differential in degree of severity or

u1s) the mortality rates of fulminant meningococcemia
1171 versus meningococcal meningitis.

ne  Q: I’sassociated with a high level of mortality?
ney  A: Probably 20 to 30 percent if treated.

o Q: If it’snot diagnosed, however, it would probably

1211 be associated with mortality upwards of 50

12z percent?

sy A: NotinMattie Cunningham. Let me makea comment
1247 here. | never expected anyone to have made the

(s diagnosisof meningococcemia in Mattie Cunningham
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m prior to the receipt of her blood culture or the ] MR.SANDELL: Objection.He is
2 clinical appearance of the lesions highly 1 not a lawyer. He’s not a lawyer and you’re
1 suggestive of meningococcemia.What should have i not going to characterize —
mw been responded to here was a picture of a septic 1 MR.VOUDOURIS: He is a lawyer.
® patient. It didn’tmatter what the organismwas. 3 MR. RISPO: He is a lawyer,
@ Q: Would you agree with Dr. Cartwright’sstatement 1 Marty.
m in his report on page 5 that meningococcal 17 MR. SANDELL: He’snot a
@ septicemiais associated with a mortality rate 3 practicing lawyer. | mean, if you want to
19 between 20 and 50 percent? 3 give him the definition in Ohio of malice
mg A Dr.Cartwrightis one of the world’sknowledgable | sothat he understands that fairly that’sa
1117 experts on meningococcal disease. If he is i} proper question.
112) quoting statistics, | don’thave statistical 7 MR. RISPO: Well,we all know —
na; information that would contradict his stated 3 MR. SANDELL: Ifyou want to tell
41 opinions. It is a fulminant disease. | cannot y him that malice in Ohio means a reckless
18 give you percentages. | also,when you quote 51 disregard for the rights of Mattie
ne) statistics of that nature it does not defiie the 5 Cunningham,perhaps then he will be able to
7 types of patients in whom the disease is 7 answer that question.
psy occurring, what their ages are, how 5 MR. RISPO: Let me take it one
pg) well-nourished they are,whether they have other o) step at a time. I’llsatisfy you. Don’t
o] underlying disease,whether the disease has been 0] WOrry.
il in existence for varying durations of time, it is 11 MR.SANDELL: All right.
(22 too ill defined for me to agree or disagree with, 2 Q: Doctor,the first question,you didn’tmean to
1231 but I'would bow to his opinion for overall 3 say it was intentional or malicious, did you?
1241 Statisticalanalysis. 4 A No.ldon’tthink anybody intended for Mattie
s Q: If you accept his opinion and statement,doctor, s} Cunninghamto be harmed.

Page 72 Page 74

m then would it be fairto say that Mattie

@1 Cunninghamhad ran the risk when she arrived at
a1 the hospital of losing some limb or death?

w  A: Absolutely not.

s  Q: Regardlessof the type of care she was given?
©®  A: Absolutely not.

\—Q: You-wouldn’t consider that she could be within |

m  Q: Okay.And you didn’tintend that or you didn’t
intend to say that the personnel at the hospital

@ were acting out of hatred, ill will or in the

@ spiritof revenge,were you?

m A No,lwasnot.

s  Q: And you were not statingthat they had a
prconscious-disregard forherrightsorsafety?—

2

&N

w1 the 20to 50 percent of pa[IEI 1ts who would have

9 experienced some mortality regardless-of the eare

| A: That’s a very difficult question to answer. And

g1 itgoes 1o the rootof what-conscious disregard

foy provided?

uyp A lthink itis my expert opinion that if Mattie
p2) Cunningham had been started on antibiotics in the
3] emergency room or upon arrival in the morning at
4 6:15, onthe ward at 6:15, that she would not

151 have lost her limbs.

ng  Q: Okay.Doctor, I’'mnear the end. | think I have
[177 One or two more questions.

118 In the course of your report you made a

g specific statementthat the procedures and

o) policies in place at St. Alexis Hospital and the

1} conduct of their employees as a group was

122) outrageous. I’'mreferring to the last page.

ey A. Thatismy opinion.

4 Q: You didn’tmean to state that their conduct was
es; malicious or intentional,did you?

10] mMeans. L his was 4 critically ill patient towhom
111 very little appropriate attention was paid.They
1z Tailed to monitor her appropriately they failed

137 t0 maintain appropriate consultative advice, they
141 failedto contact the hospital administrative

151 authorities after multiple efforts to obtain

181 physician input were unsuccessful. | think there
71 were multiple breaches, deviationsfrom any

s acceptable standard of medical care. Absent

ng intent, I think their behavior was outrageous,

1) that’sthe only word that can easily come to

@211 mind.

zz;  Q: Soyou’remost comfortable with the word
[23] outrageous?

4 A: Personally,yes.

rs  Q And when you continued in your report by saying
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Page 75
that this behavior deviated so far from normal
standards of medical and nursing practice that it
is possible to speculate that the training and
supervision of the employees of this facility
were grossly inadequate,that was based on
speculationin your own words,was it not?

A: Actually I should not have used the word
speculation. What | mean is that it is my
opinion that the training and procedures were
inadequate.

Q: Thank you, doctor.

MR. RISPO: I have no further
questions. Thank you, sir.

MR. GOLDWASSER: Marty, this is
Gary.

MR. SANDELL: Want to break for a
minute?

MR. GOLDWASSER: Marty, before we
break 1 want you to note that your picture
has been frozen at your end for about 20
minutes. If we break for a few moments
would you ask the technician on your end to
try to fix that?

MR. SANDELL: You mean frozenin
the sense that you can’tmove it or what?

Page 77
m you also to assume that there is no evidence of
2 altered mental status, no evidence of rigors, if
@ that were true would you agree that the patient
@ is not septic?
B A: No.
®  Q:Would you agree that it is reasonable for a
m physicianto conclude that a patient is not
1 septic?
g A Are we talking about Mattie Cunningham?
) Q: Yes.Absent altered mental status and absent
1] rigors.

A: Itis not acceptable for a physician to make that
determination.

Q: Why not?

A: Because as | defined it, sepsis is fever,
tachypnea, tachycardia with leukocytosisor
leukopenia or a significant left shift. You need
not have all of those elements.

Q: Soif other physicians in this case have
testified that absent altered mental status it is
reasonable for an emergency medical physician not
to have considered the patient septic,you would
disagree?

A: 1 would disagree, yes.

Q: For the reasons you have just stated?

12)
19]
14]
15}
18
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Page 76
MR. RISPO: No.You're not

”m moving on our camera.

131
143
{5
16}
71

MR. GOLDWASSER: You are in the
same position without moving your eyelashes
for the last 20 minutes. The picture is
frozen.

MR. SANDELL: Okav. | will ask

Page 78
A: And others.
Q: What others?
A: The fact that this patient was not adequately
evaluated from a laboratory standpoint.
Q: What other evaluationsshould have been conducted
from a laboratory standpoint?

M
{2
(3
[4;
5]
[6]

iyl
15}

A: She-should-have -had a-manual differential-count:

18
L]
—hé

the technician.We will bring him in now.
- MB.GOLDWASSFR: Thankyou. .. - .

1 What was done was done bv computer. The computer

1 w1 will not-differentiate betweenmature

i1
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(Thereupon, a recess was had.)

CROSSEXAMINATION OF MARTINJ. RAFF, M.D.
BY MR. GOLDWASSER:

Q: Dr. Raff, do you agree a known complication of
meningococcemia is tissue damage which can lead
to limb amputation?

A: Yes.

Q: Absent altered mental status and rigors, would
you agree that it would be reasonable to conclude
that a patient is not septic?

A: | don’t understand your question.

Q: Inthe setting in which Mattie Cunningham
presents,assume that her presentation is as you
observe it from the emergencyrecord, but | want

[io] granuiocytes and barnds o1 Metaniyelocytes 0f even,
1111 or more immature forms of cells. She should have
n2) had a set of arterial blood gases performed.

Q: Anything else?

g A Inmy expert medical opinion had such studies
18] been done it would have shown a large number of
i1 immature polymorphonuclear leukocytes and

7 furthermore itwould have shown a respiratory

ne) alkalosis common for metabolic acidosis, signs
which would have been totally and completely
incompatible with viral illness.

Q: Do you agree that there was no apparent cause for
Mattie Cunningham’sinfection when she presented
to the emergencyroom?

A: Yes.And that is even more reason for them to
have done appropriate studies and to institute

(3]
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considered by the emergency medicine physician
when he was —

MR. SANDELL: Excuse me. Can |
interject?Are you talking about the
bacterial infection?

MR. GOLDWASSER: Yes.

Q: Do you believe bacterial infection should have
been considered by the emergency medicine
physicianwhen he discharged her from the
emergency room to the hospital floor?

A: Itwas considered.

Q: Pardon me?

A: It was considered.

Q: What did Dr. Mounajjed fail to do as relatesto
important aspects of the physical diagnosis?

A: He failed to examine the patient’s conjunctival
surfaces, he failed to perform a Tl detailed
mental status exam, he failed to do a detailed
neurologic exam,but most importantly he failed
to follow up with repetitive exams during her
time that she was in the emergency room.

Q: Anything else?

A: Not that I can think of at the moment.

{13
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Q: Do you believe that infection should have been

Page 81

complete and thorough examination?

A: | have already stated otherwise.

Q: Well,in what respect was his physical
examination defective?You mentioned, doctor,
the absence of neurological evaluation,|
believe?

A: Yes. | see in his note that he says neurological
within normal limits. Often that’s abbreviated
WNL, but WNNL also means, as | tell my students
all the time, is we never looked.

Q: You mean to say you do that at your hospital, you
never look?

A: You bet.

Q: Well, so that’sbad medicine, huh?

A Yeap.

Q: How do you know they didn’tlook in this case?

A: If he looked he didn’tbother to record his
findings.

Q: Well, maybe the findings were negative. Do you
have any reason to believe otherwise?

A: I’dlike to hear what he has to say.

Q: Well, do you have any reason to believe that it
was not medically reasonable for the patient to
have had a normal neurological examinationwhen
she presented to the emergency room?

2
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Q: You state that he failed to perform essential
diagnostic procedures, you have mentioned a few.
Is there anything else that you haven’t
mentioned?

A: I can’t think of any at the moment.

{13
12

&)
“
B
)
——_;@-necessary to-establish- an appropriate diagnosis

&
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Q: You state that he did not obtain laboratory data

Pages8:
il
2

A: In fact she may well have had a normal
neurological examination except for her mental
status exam.

Q: Well,why do you believe that the patient was not
@ alert and oriented times 3?7
@ A: Notonlydid her daughter testify otherwise, but
- thereds further-evidence from hersignature that

3

o=

43

g1 Anything in addition to what you have alread

191 stated?
ey AT g, tiot that T canthi
w1 Q: You state that he failed to accurately assess the
112y degree of illness. What do you mean by that?
A He failed to follow the patient to see the
progress of her illness as time elapsed.
Q: And you state that he did not treat her
appropriately and expeditiously.What do you
mean by that?
A: What | mean by that is that she should have
received empirical antibioticsand an assessment
of intake and output and should have been
admitted to the hospital far more rapidly than
she was with appropriate orders to the nursing
staff in the absence of immediate physician input
from Dr. Dar to whom he had referred the patient.
Q: Do you agree that Dr. Mounajjed conducted a

(3]
114
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(6]
1471
18]
19
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21]
22)
23]
24]
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n her.
‘1 Q: Doctor, we do know that she had chills, she had
tio] shakés and shé had High fever. Tmean, clearly --
1] there is something substantially wrong with her,
{1z} correct?
A: Yes.
ng  Q: We do know that Dr. Mounajjed did not send her
r5 home, but said to the admitting doctor, this
16 patient is sick enough that she should be
n71 admitted to the hospital. That’s certainly an
gy indicationhe felt something was wrong with her,
pg didn’t he?
o A: Yes.
Q: You have a nurse who admits this patient who says
2 she was alert,who admits her from the emergency
123} room, doesn’tshe?
2q  A: What are you looking at, sir?
Q: Page 10, level of consciousness, alert.

[13]

[21)

{25)
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A: She checks off level of consciousness,alert,

yes.

Q: Then you have a doctor who, thereafter, examines
this patient and he observedthat she isin no
distress, she is alert and oriented times 3 and
comfortable with the examination.Do you have
any reason to believe that is not a true and
accurate observation by Dr. Mounajjed?

A: | think that is an issue for the fact finder in
this case.

Q: Well,what about you as a medical examiner,what
do you think?

A | don’tthink that she was awake, alert and
oriented.

Q: Why not?

A: | have already given you multiple reasons.

Q: Well,you told me because of her signature and
because of what you believe the daughter
observed. Anything else?

A: | thought I answered this question in some detail
earlier. I’ll go back through the chart.

Q: Well, I’'mnot talking about now, doctor, her
admission to the hospital. I’mtalking about
while she was present inthe emergencyroom.

A: No. there is no further definitive evidence in

Page 84

the emergencyroom.

Q: Now, doctor, let’sturn to the admitting history
and admission assessmentby the nurse that begins
on page 75 of the record.

A: Okay.

Q: Do you know whose —

A: 1 got you.
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able tu relate a history of questionable

arthritis of the knee, of past psychiatric
problems,and that she was going to Mt. Sinai for
regular checkups, is that true?

A: 1 guess so.

Q: You are also concludingthat the daughter is
relating a history that she has four to six hours
of sleep pattern and has a knowledge of what her
smoking, cigarette habits are, right?

A: As | said, I am relying upon the information that
I have available to me and whether it’strue or
not true is up to the fact finder.

Q: Well, but, doctor,you are assuming facts to be
true in order to arrive at your opinionsand
conclusions,are you not, sir?

A: | do not need the information concerning the
issues that you’re referringto here in order to
reach my conclusion.

Q: Soare you telling me that if hypothetically
Mattie Cunninghamwas in fact alert and oriented
when she was in the emergency room that
nonetheless does not change your opinion?

A: That’scorrect.

Q: Dr.Raff, how many times in the last five years
have you evaluated a patient in the emergency.

Q: Do you know who is giving the nurse the medical

history.

1
12l

1
@

15
16}

| -A—QYes:
1 A: Never

] 9]

Page 86
room?
A: Hundreds.
Q: How many times have you been the admitting
emergency medicine physician in the emergency
room inthe last five years?
A: Never.You mean on call in the emergencyroom?

Q: When is the last time that you have — well,

no——ket-me-ask you this: Doyou have anyreason ——

[Ho]
{1
12
113)
14
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23]
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strike that. T

How many times have you made the diagnosis of
meningococcal septicemia in the emergency room as
it relates to adults?

A: | have no idea.

Q: Well, could you give me a guess as to how many
times a year you make that diagnosis inthe
emergency room?

A: | don’tguess.

Q: Would you at least agree that it would be an
extremelyrare occurrence?

A: It is extremelyuncommon.

Q: What is the extent of your training and clinical
experience inthe medical specialty of emergency
medicine?

A: You mean general emergency medicine?

Page 83 - Page 86 (24)
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1 Q:Yes.
@ A lteach. | teach infectious diseases in the
@ emergencyroom, emergency care of patients with
) infectious diseasesto the emergency room staff
5 and to the residents in training. | have no
1 background otherwise in other aspects of
m emergency care besides internal medicine.
B Q: How often does a specialistin emergency medicine
@ ina community hospital diagnose meningococcal
septicemiain adults?

A: I have no idea.

Q: Would you have any reason to disagree with the
statement that it is exceedingly rare?

A: No.

Q: Isityour opinion that while Mattie Cunningham
was inthe emergency room she presented with
signsand symptoms of an illness which was life
threatening?

A: Not necessarily.

Q: Wouldyouagree that untreated meningococcemia is
life threatening?

A: Yes.

Q: Would you agree that treated meningococcemia is
potentially life threatening?

A: It depends upon how long it has been in

=l
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111 existence, in whom, and under what circumstances.
@ Q: Howlong had it been in existence with Mattie
@ Cunningham?
m A It’svery difficultto know.
5 Q: Howwould you try to make that assessment?
® A lwould want a detailed hourly assessment of how

- —{n-Mattie Cunningham felt from- thﬁﬂm&Sh&WBS-mst—.__+m_Q% » you-critical-of the fact that he-did that?_

i1 feelingtotally well until the time at which she

Page 89

i feltthat you were becoming abnormal,you will
2 hear differentresponses than if you ask the
[ patient if they had any other symptoms. Often
l4 patients don’tknow what symptoms,the word
1B Symptoms means.
©  Q: Well,how does a physician know if a patient has
m had a,any upper respiratory infections?
m A They say have you had a runny nose, have you had
19 a sore throat, have you had an earache, do you
noy think your sinuses may be congested, do you have
1111 a headache, are you coughing, is your cough
112) productive of sputum, does your throat feel thick
113 or swollen. There are many questions which can
be asked.

Q: Well,you don’tknow specificallywhat questions
Dr. Mounajjed asked, but you do know that he
inquired as to whether or not the patient had
upper respiratory infection, did he not?

A: He asked that question apparently.

(14}
[18]
[16}
{in
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21
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{25

Q: He asked her about any gastrointestinal or
urinary tract problems, did he not?

A: Again, that’swhat is stated in the record.

Q: He asked her if she has had sweats, nausea,
vomiting, did he not?

A: That’swhat’sin the record.

Pagegc
1 Q: WEell, doctor,isn’tthat an indication that you
121 have got an emergency medicine physician who is
@ doing his best to determine if this patient’s
1 statementthat prior to two hours previous she
i was just fi e isvalid?
w1 A: Yes.

B A: No
@ arrived in the emergency room. 1 Q: Do you believe he didn’tgo far enough?
[16]_:776:“Wé d, d()n,‘l. WwCEeY [10] AT Yes. -
p11 - A No. m1 Q: Why?

nz Q: Sowhen the record states, quote, “Thisis a
ng 33-year-old black female who states that

1141 approximatelytwo hours prior to coming into the
115 emergency room she started to have some chills
ne; and fever at home with absolutelyno other

173 symptomsprior to that,” end quote, that doesn’t
ng) tell you anything?

ney Al No, it doesn’t,because if you ask a patient what
120) symptoms have you had they may say none. But if
121) you take a detailed history from the patient and
21 say when is the last time that you were feeling

rg totally well, when is the lasttime,when isthe

1241 firsttime that you noticed that you might be

5] running a fever,when is the fist time that you

A: I have already answered that question several
times.

Q: Mr. Rispo at the beginning of your deposition was
asking you about peer reviewed articles. Doctor,
how many peer reviewed articles in journals of
national circulation have you authored as the
lead author?

A: I have no idea.

Q: Were there any?

A: Yes.

Q: Which journals?

3 A: Journal of Infectious Diseases and in the Journal
1241 of Medicine, multiple other journals.And lead
1251 author does not mean anything. Very often the
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articles are written by me with the assistance of
afellowor a resident and I will alwaysplace
their name first.

Q: But you have already acknowledged,| believe, if
I recall, that you have not published in any peer
review journal an article dealingwith the
subject of the diagnosis of meningococcemia?

A: That’s correct.

Q: Have you authored any articlesappearingin peer
review journals as relates to the standard of
care in the emergency room?

A: No.

Q: Doctor,in view of your telling us of your
extensive experience as a practicing lawyer,and
I don’tmean to be facetious, | know you just
said there was one case you handled,how is it
that you qualify to be listed in the Who’swho in
American Law?

A: | have no idea.

Q: Don’tyou feel you had an obligationto call the
Who’swho publishers and say, hey, gentlemen, |
don’tthink it’sfair that | should be included
in this? Did you do that?

A: No.That never even entered my mind.

Q: Am | correct in concluding that it’syour opinion

Page 93

—

was being hydrated,how much she actually
acquired.Patientswho are febrileto greater
than 103 degrees,patientswho have atemperature
in excess of 103 degrees and with a respiratory
rate of 28 lose liquids at a very rapid pace. In

9 addition, patientswho have ongoing bacteremia
and sepsis may be third spacingfluids and
require far more in the way of intravenous
infusions than an individual with no such
conditions. In order to carefully assess the
volumes of fluid necessary to be administered it
is essential to monitor the patient’sinput and
output.

Q: Over what period of time?

A: From the time she’sadmitted to the hospital,
that is to the emergency room and subsequently to
the hospital until she is stable and out of
danger.

Q: Soitisyour testimonythat it is the required
standard of care in an emergency department
setting for a patient’sinput and output to be
carefully measured before admission to the floor,
is that true?

A: If there’sgoing to be any substantive delay in
admission, yes.
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it is essential for each individual caring for a
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that if the medical care providers who followed
this patient once she left the emergency room, if
they had done what they should have done in your
opinion that Mattie Cunningham would not have
lost her limbs?
A: Yes, I think that’scorrect. On the other hand,

Page 94
Q: Do you think there was a delay in admission in
thiscase?
A: Absolutely.
Q: Why?
A: Why?Because it took them over four hours to get

g her from the emergency room into the hospital and
7r-there is absolutely no-indication-in-the chart

patient to do his utmost to provide adequate care

s What was going on duringthose fourhoursorno

9
w[10]
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{28]

-care-in-that-emergency room.

and Mattie Cunningham did not receive adequate

Q: Other than not giving empiricalantibiotics,what
omission or commission was there as relates to
the treatment that she received in the emergency
room?

A: | see nothing in the record in the emergency room
from the time she arrived there until the time
she departed for the ward to indicate what her
state of hydrationwas or what her urine output
was.

Q: Well,you do know that they started her on IV
solutions,right?

A: Yes.

Q: And that was specifically for the purpose of
keeping her hydrated,wasn’t it?

A: Yes, but there is no measurement of how well she

@ indication in the chart that she was being

0] tonitored Tor changes in her overall condition

111 during that time period.

1z7 Q: When Dr. Mounajjed states that the case was
13 discussedwith Dr. Dar on call for internal

141 medicine, did you ever learn from any source as
151 to what was discussed with Dr. Dar?

A: | don’trecall.

471 Q: As you have answered already, Dr. Mounajjed
ug certainly thought of an infectious process as

pe) being a possible cause for her symptoms, did he

16}

0] hot?
el A Yes.
2z Q: Do you have any reason to believe that he did not

1231 discuss that with Dr. Dar?
24 A: 1 have no way of knowing.

s Q: Do you have any reason to believe that he did not

Page 91- Page94 (26)
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i discusswith Dr. Dar the fact that he ordered a

= blood culture and that the patient was going to

1 be admitted for additional work-up and

4 follow-through?

5 A ldon’trecall what Dr. Dar said. | haven’t seen

@ anything by Dr. Mounajjed.

m  Q: Well,if in fact the emergency medicine physician

& spoke directly with the admitting physician,

i discussed his concerns about the patient with the
rop admitting physician, told the admitting physician
11 he was concerned she may have an infectious
(2) process and the admitting physician accepted the
a1 responsibility of admitting that patient and
n4 following her, did not Dr. Mounajjed under those
115) circumstances meet his obligations?
ne  A: No.
nnp Q: For the reasons you have told me, is that true?
e A: Yes.

e Q: Anything else?

ro;  A: Yes.

ey Q. What?

2 A: In hisadmissionto the floor he gave an
r2a admitting diagnosis of fever of undetermined

41 origin. Fever of undetermined origin is a very,
125} very well-defined clinical entity that requires

&

Page 97
n Q. Well,who told Dr. Mehta about the patient?
z A Ihave no way of knowing.
sy Q: What do you mean by the statementor use of the
41 words, quote, “casuallynegligent,” end quote?
5 What does that mean to you?You are the one who
& used it.
77 MR. SANDELL: Gary, could you
g refer usto it in its context?
g MR. GQLDWASSER: Second page of
o his report. It is difficultto imagine
1 that this many different individuals would
2) have been so casually negligent, et cetera.
3 A It means that they did not do this intentionally,
4 but they did not pay close attention to the
5 management of —
e Q: Doctor,your last five words just missed us here.
7 Could you repeat that?
g A |said it meant that I did not believe that the
g individual medical providers for Mattie
) Cunninghamwere intentionally negligent, but
1 rather that they were rather casual or exhibited
= a lack of appreciation or concern for her severe
3 medical condition.
x#  Q: When you talk about the effect of treatment to
»5 avoid the loss of limbswas antibiotics and

Page 96

that the patient either be febrile for two weeks
as an outpatient or in the alternative be
monitored in the hospital documenting fevers for
aweek with a totally negative detailed
evaluation. Using that term as an admitting
diagnosis can be grossly misleading to the

1]
2
3
@
15
5

—————m-physicians to-whom the patient is being referred. .

g Q: Well,have you concluded then that Dr. Dar was

Page 9¢
1 adequate supportive care, what adequate
[z supportive care are you making reference to?
@ A Maintaining adequate input, hydrating the patient
1 appropriately, monitoring her arterial blood
51 gases and her state of acid base balance and
s} electrolytes, maintaining her blood pressure at
fA-levels-that-are necessary to-support tissue
® perfusion, maintaining oxygenation at a higher

5 T E

@ misled by Dr. Mounajjed‘s stated clinical

ifpression?

n  A: I have no way of knowing. What | do know is that
12) Dr. Dar took his sweet time in getting to see the

pg patient.

4 Q: Would you —

s A That may have been at least in part a result of
ne; Dr. Mounajjed’s — how do you pronounce that?

n71 MR. SANDELL: Mounajjed.

net  A: — Mounajjed’sdescription of fever of

re) undetermined origin.

pop  Q: Well,how was it that Dr. Mehta saw the patient

g than normal level to compensate for the failure

106] of Télease Of oxXygen from red blcod cellsiiam

11} acidotic individual. There are multiple levels

1z Of care in a critical care situationthat were

18) not done in this particular circumstance.

14 Q: And do you believe that all that you have just
151 alluded to should have been done in the emergency
16) medicine setting, emergency room setting?

177 A: Of course not. I did not know you were referring
1) to the emergency room.

191 Q: No. Doctor, | wasn’t.1 just asked the question
2091 and you have answered it and | thank you.

21) SO promptly? 21 I have no further questions, Dr. Raff. Thank

22 A: Dr. Mehtawas in-house. 22 you.

@3) Q. Yeah. But somebody had to tell — 3]

24 A He didn’tsee the patient for over two hours 4]

s after the patient had been admitted. 251
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CROSS-EXAMINATION OF MARTIN J. RAFF, M.D.
BY MR. LEAK:
m  Q: Dr. Raff, my name is Doug Leak and I’mhere for
13 Dr. Dar.
5  A: | beg your pardon?
@ Q. Doug Leak.
m  A: Leak.How do you do, sir?
m MR. SANDELL: Doug, it’s hard for
@ USto hear you,that’swhy he — I can’t
pop hear you very well either.Can you move
(111 overto a microphone?
Q: How isthat, doctor?Is that good?
13 A: Much better.
na  Q: You just answered a couple questions | was going
ps1 to follow up on. What | do want to know is you
wel had mentioned that the tissue loss was due to
171 multiple factors and you could not say which one
8] to what degree, but can you give me that list of
pg the multiple factors?
po; A 1think if you go through the deposition it will
11 be in there.
ez Q: Well —
za A Do you want me to?
g Q: Well, 1 just need to know the multiple factors
1251 you’retalking about. I know you said you

(1]
12

[12]

Page 100
3 couldn’tsay to what degree each one was, but —
@ A: | enumerated them earlierin the deposition.
@m  Q Willyou do that for me very quickly right now?
m  A: Sure.Disseminating intravascular coagulation,
B acute vasculitis, hypotension, and the possible
11 presence of microembolitation.
m  Q: Doctor,how often are you the admitting physician
@ for someoneto the hospital in your practice?

Page 101
u of an infectious process, correct, that you are
2 the admitting physician?
3 A: Overwhelmingly,yes.
g4 Q: Under what circumstances in this case was Dr. Dar
5 the admitting physician?
5 A. lbelieve from my reading of the materials,and |
7 don’tknow whether Dr. Dar was, happened to be
g the interniston call or what the circumstances
91 were, but that Dr. Mounajjed called Dr. Dar.
o0 Q: Dr.Dar was not called as the admitting physician
1 strictly for an infectious process,was he?
2 A I have — I’mnot sure | understand the question.
s Q: Well,when you get a call to admit a patient
4 you’regoing to have a suspicion of an infectious
5) process in your practice, correct?

A: If | geta call to admit a patient I ask the
physicianwho has called me what’swrong with the
patient. | then go and see the patientas a
physician.

Q: Would you agree,then, that a physician in,an
infectious disease physicianwho is asked to
admit a patient probably has a higher suspicion
of an infectious process as opposed to just a
regular admitting internist?

A: That’savery difficult question.l don’tknow

12

&3

E B

5]

Page 102
what the expectations are of physicians. It is ##= -
not infrequentthat I will be called to admit
patients that turn out not to have infections
when the ostensible reason for admission has been
18 suspicious of infection on the part of another
© doctor.
7 Inaddition, our general internal medicine 1
g1 will have patients with multiple disorders

&l
2
B3

4

@ A Idon’tunderstand what you’re getting at.
i} Qi DE-Dar-was-the-admiming. physician-How ———

11 often do you admit patients like on an on-call

1121 basis?

A Every day.We have an — one of our clinical
servicesat the University Hospital is as an
infectious disease admittingteam. Any patient
whose primary problem is an infectious problem is
admitted to our team directly or we wiill respond
to requestsfrom the emergency room to evaluate
patients who go to the emergency room,we wiill go
to the emergency room, evaluate them and admit
them fromthe emergency room.

[22] In addition, | and the other individuals in

23] our division admit patients from o w private

1241 practice with regularity.

Q: Those are for patients that there is a suspicion

{13)
(14]
[1s]
(18]
17)
118]
[19]
(20]
[21]

[25]

@ admitted to my service. | see patients with

o acure diabeticacidosis; Tsee patients with a

11) variety of metabolic disorders, | see patients

121 With overdoses. | don’tknow how to respond to
13} your question.

143 Q: Would you agree then that the admitting

15] physician, like Dr. Dar, has to rely upon the

ey individualsthat call him to let him know what
n7 the condition is of the patient?

ney A: No. Dr. Dar has an independent responsibilityto
191 see and evaluate the patient on his own.To rely
1201 upon the opinion of another physician is often a
disasterand it’snot infrequentthat I will have

a patient described to me on the telephone only
123} to arrive at the bedside and wonder whether I’'m
141 actually seeing the same patient that the

s} physicianwho called me had seen.

[21]
[22)
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12}
3]
4]
5]
16
n
(8]
16}
[a
1]
12
[13)
[14]
(18
[1e]
i
[}
(19}
{20]
21
{22
23}
[24]
1251

their own?

visit by the in-house physician or the physician

Page 103
Q: Isitreasonable for —
A: So any individual physician has an independent
responsibilityto see and evaluate the patient on
their own.
Q: Do you have an opinion as to how soon that
physician is required to see that patient on

A: That depends upon how well they understandthe
illness that’sin progress.

Q: Doctor,are you still —

A: As a general rule, if the emergency room
physician has appropriately evaluated and managed
the patient prior to admission the subsequent

to whom the patient is being admitted can be
delayed by an hour or two, but that requires an
intimate knowledge of what has transpired with
the patient and a full assessment of the
laboratory data, much of which was nonexistent in
this individual.

Q: What time do you believe Dr. Dar should have
arrived at the hospital in this case?

A: Around 8:00.

Q: What time was he called at?

A: 1 don’tknow. Dr. — wait a minute. Sometime

1]
2
3
4]
{81
6]

8]

{1

3]
2}
{5}
6
iyl
(8]
9
[10]
(1]
12
[13]
[14]
(15}
[16]
(17
[18]

119}
[20]
21
(22)
123}
24)
[25]
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upon the house officerto do the proper work-up,
then the proper care?

A: No.

Q: And why is that?

A: He has an independent responsibility for his own
evaluation.l don’trely upon my residents, |
don’trely upon my fellowswho are board
certified to tell me what is wrong with the
patient without getting involved. You have an
independent responsibilityto care for your own
patients.

Q: And I’m assumingthen if Dr. Dar, your opinion is
if Dr. Dar had gone in earlier he should have
done the appropriate care and treatment that you
have spoken about throughout the depositionthen?

A: That is correct.

Q: Why don’tyou give me all of your opinions at
this point regarding Dr. Dar.

A: Well,number one, failure to come in and see his
patient in an appropriate time period, number
two, inappropriate reliance on another
physician’sassessment in the absence of €il
knowledge of the laboratory data, the history and
physical exam,the failure to provide appropriate
history and physical in a timely manner, the

Page 104
prior to the admission at 6:15 because
Dr. Mounajjed,whatever his name is, wrote a note

{13
2

that said, discussed with Dr. Dar, will admit.

Q: Was it reasonable for Dr. Dar to rely upon the
emergency room physician that the appropriate
care and course of action had already been taken?

3
{41
5
5

2 2

Page 10€
failureto order appropriate testing, the failure
to institute antimicrobialtherapy and to order
laboratory data that would have allowed him to
assessthe fluid and electrolyte balance of this
patient and to order appropriate fluid and
electrolytes replacement and to monitor the

Batient-androvriatelss

Dr. Mounajjed the details of the patient and was

e
R

PatiCrlappPlopriatctys

| 18]

Q: Is it fair to say — I'm sorry?

&

“Hoy been performed, hewas familiarwit the resals; |

[11)
[12]
(13
[14]
5]
(18]

aware that appropriate laboratory evaluation had

he could then arrive at a decisionas to whether
his visit might be delayed,but he had an
obligationto see the patient within a very brief
time period after they had been admitted.

Q: With regard to the house officer, Dr. Mehta, was
it reasonable, was it reasonable for Dr. Dar

1l
[io]
1]
112)
3]
[14]
15]
ey

T QUISTT AT To say your opinions with regar

A: And the failure to administer antibiotics.

Dr. Dar mirrors those of the other physicians?

A: Yes.

Q: Isthere some point — we know Dr. Dar got there
at approximately 2:30 — is that accurate?

MR. SANDELL: Around 3:30.

A: | believe it was around 3 something.

nnto — i1 Q: Okay.Do you have any criticisms of Dr. Dar in

ng Al I’'msorry,that’san emergency. Off the record. 1e) his care and treatment subsequentto his arrival

119) 9 at the hospital?

ey (Off the record.) e A Absolutely.

21] ey Q: And what is that?

rz  Q: Doctor, I think we’regoingto be able to wrap ez A: The same things that I have indicated previously.

23 this up soon. It’sbeen a long deposition.| 121 Failure to appropriately monitor and administer

24 think my last question had to do with is it 2 fluid replacement and provide supportive measures

rs) reasonable for the admitting physician to rely 251 that would have enhanced the tissue perfusion of
Min-U-Script® (29) Page 103 - Page 1(
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i Mattie Cunninghamand led to the maintenance of

1z the overwhelming majority of her tissues.

m Q: Would you agree that when he did come in he did
@ call in an infectious disease consult,correct?

5 A: Yes.Dr.Bass.

@ Q:Andwas he —who then was primarily responsible
m forthese things you’re talking about at that

18 point when the infectious disease consult was

9 brought in?

A: Well, that depends upon the relationship between
the infectious disease consultant and Dr. Dar. |
don’tknow the particular circumstanceshere. As
a general rule it’sthe responsibility of the
primary treating physician to maintainthe
primary medical care for the individual with
advice on appropriate antimicrobialsto be given
by the infectious diseases consultant.

Q: Well, I believe you listed about eight things
that should have been done. Would you agree that
those eight things are within the specialty of
the infectious disease specialistby that time?

A. Again,the.infectious diseases specialistis
there to make suggestionsand to work with the
primary care physician who has the primary
responsibility for writing orders and determining

& X

1]
11
[12)
13
114]
(5]
(18]
]
(8]
RE]
(20]
21]
22]
23]
24)
[25]

Page 10¢

m the basic medical management of that individual.

2 The antibiotics selection may be due

@ predominantlyto the infectious disease

consultant..

s Q: And you would agree that Dr. Dar can rely upon
el the expertise of that infectious disease expert

_to pursue the entire course of treatment

4

Page 109
1 Q: Doctor,if all of those measures were taken which
g you have discussed by 3:30 p.m., are you of the
g opinionthat Mrs. Cunningham’s limbs would have
4 been saved?
5 A I believe Mrs. Cunninghammay have lost some
tissue,but I cannot tell you to what extent that
7 loss would have occurred by 3:30.
s Q: Areyou ableto tell us at what point on this
¢ day,June 13th, that her limbs were salvageable
o if these measures were undertaken?
1 A: Probablysometimebetween12:30 and2 something,
atwhich point the lesionsappeared on her hand,
she probably would have had completely
salvageable extremities. After that point she
5 probably would have lost tissue from those
extremities,but, again, | cannot say to what
71 degree that loss would have occurred.
g1 Thisisa continuingprocess.The longerthe
delay and the longer the inappropriate management
with regards to blood pressure and so forth,
fluid maintenance, correction of electrolyte
abnormalitiesand other factors of that nature,
23 OXygenation,so forth, the greaterthe degree of
241 loss.And in this situation it was basically a
251 continuum,the longer they waited the greater the

€]

&

BHoe N

2

B X 8 e
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m lack of appropriate management the greaterthe
[ tissue loss.
g Q: Doctor,I’mlooking at your report on page 2,and
4 we basically have gone through the paragraph
1 pertaining to Dr. Dar, correct? In terms of your
@ claimthat there was afailureto include —

Pt

8] correct, to take that into consideration after

m-well; failures-included-incomplete-and-inadequate

ig1_histories and physical examinations. deficient

sl 3:30 p.m. on that day?

—o-—ArTHost-you: Fhave-ne-idea-what-youasked-me, =

111 Q: Well, basically this is an infectious disease

112] process,correct?

3 A Yes.

Q: That was recognized at least by 3:30, correct?
A: Yes.

g Q: And the treatment of that falls in the realm of
1171 the specialty of infectious diseases, correct?

pe) A Yes.

pe;  Q: Soitwould be reasonable for Dr. Dar to rely
POl UpoN any suggestionsor recommendations from Dr.
1211 Bass,the infectious disease specialist,correct?

221 A: It would be helpful for Dr. Dar to elicit

1281 appropriate recommendationsfrom Dr. Bass where
41 he does not feel that he is competent to make

125} those decisions by himself.

[14]
(5]

@ laboratory analysis,that’swhat we have

po; diSCUSS=, correct?
11 A Yes.

nz Q@ lwantto go to the last sentence of that

g paragraph pertaining to Dr. Dar. “Inthe case of

n4 Dr. Dar, it is my opinionthat his actions or

s lack thereof were egregious deviations.”What do
118 YOU mean by egregious deviations?

nn A 1suggestyou pick up a dictionary.

ng  Q: Well, I want you to give me your defiition,
ey doctor. You're the one using it.

20 A: I'think that any physician who is called for a
121} patient who is septic,who receives multiple

1z calls from nurses during the course of the day,

g failsto respond and failsto deal with that

4] patient appropriatelyis so grossly and

sy completely beyond any acceptable standard of care
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m that I would term it egregiously —

Q: Doctor,what was that?

A: As | said,when you have a patient admitted from
an emergency room where they have already been
for four hours, 6:15 in the morning,and you fail
to show up until late in the afternoon at atime
inwhich the patient is already potentially
morbid,that is totally,completely unacceptable.

Q: Doctor,what in those telephone callsto Dr. Dar
suggestedthat he was informed that this patient
was septic?
2z A Dr.Dar had an obligationto ask any and all
i3] questionsthat he felt were appropriate for him
n4] to obtain sufficient information for him to be
s familiar with the state of the patient.

Q: Doctor,my question is what do you know or what
are you aware of in terms of what was
communicated to Dr. Dar that would tell him that
this patient is septic?

A: When you locate Dr. Mounajjed in Pakistan he can
tell all of us.

Q: Okay. So you need his testimonyto finish that
opinion, don’tyou? Doctor, I just want to know
what —

A: | have no way of knowing the nature of what that

6]

o1
(10

[

[16]
17
118)
[19]
[20]
21)
[22)
[29]
24)

28]
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urgent, emergent, or a stat situation?
A: No.
Q: Thankyou.
MR. LEAK: | have nothing further.

5) FURTHER CROSS-EXAMINATION OF MARTINJ.RAFEM.D.
BY MR. RISPO:

Q: Doctor,| just have one question. This is Ron
Rispo. Did you receive or have you reviewed the
transcript of the deposition of Dr. Mehta?1
don’t see his name listed in your report.

A: Hang on just a second. I’ll go through the
materials that | have.Yes. It was sent to me.

Q: Itwas received then after you wrote your report
of August '97?

A: Yes.

Q: And when you arrived at your conclusionsand
8 opinions as stated in your letter of August 97,
¢ you did not have the benefit of the testimony of
0 Dr. Mehta?

41 A: That’scorrect.

2) Q. Thankyou, doctor.

w  MR. RISPO: I have nothing

4) further. Anybody else?

Well, thank you for your time,

9]
8]
7

5]
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conversationwas.
Q: How about any other medical care providers,
nurses or house officers,any other phone calls
that were made to Dr. Dar that you, that Dr. Dar
was made aware that this patient was septic?
A: I don’trecall specifically. There are numerous

—

1]
2
{3]
4
[51
6]
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m doctor.Just one formality on the record.
2 Would you like to read or waive your
@ signature?
w  THEWITNESS: | would like to ask
@ what the attorneyswould like me to do.
m MR. RISPO: That’sup to
7 Mr. Sandell. Marty?

@ I’llbe glad to respond to them.

g MR SANDELL:-Normally Fwouldnt— - - - — -— -
5] T i iver,
10) doctor has indicated to me duringthe

QO Well, T'm askifig you 10 poiit me to any evidence.
n A Are we staying here for four years?

1z Q: Doctor,you are the one rendering opinions that
g Dr. Dar should have known from the phone calls

p41 that this patient was septic and | want to know

15 what the basis of that opinion is?

e A No,what | said was Dr. Dar had an independent
171 obligationto see the patient expeditiouslyor in

e the alternativeto delay his examinationby

e} obtaining from the medical personnel who were

120) seeingthe patient as much informationas was

11 humanly available and to direct them to do the

122) appropriate testing where it was not available to

rz3; him. He failed to do those things.

4 Q: Do you see anythingin the records that indicate
res) that Dr. Dar was told that this was either an

{10

11} recess that he is not entirely comfortable
12) with the video deposition.| don’tthink
13 he has ever given one before. In addition,
141 there were some problems in —

15 MR. GOLDWASSER: Let’scut it to

161 the quick.You don’twaive, okay?

177 MR. SANDELL: Fine.

18]

(2]
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