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State OFf Ohio, ) 8

County of Cuyahoga. ) ss: KANALYALAL PATEL, M.D. DEPOSITION INDEX
IN THE COURT OF COMMON PLEAS EXAMTNATION BY: BAGE NO.
MR, PESKIN o vireeeeeeinnn. 4
JOYCE LEE, ) MR. NORCHI  ..........oue.oo.o... 74
)
Plaintiff, ) MR, WALTERS . .vvviiennan. 81
) MR, POLING oottty 83
vs. ) Case No. CV-04-528736 MR PESKIN 59
\ COPESKIN o
UNIVERSITY HOSPITALS )
HEALTH SYSTEM, et al., ) I —— BAGE NO
} aAatlaBai DY PAGE )
Defendants. } 1T e 5
2 13
THE VIDEOTAPED DEPOSITION OF KANALYALAL PATEL, M.D. I 23
SATURDAY, JANUARY 20, 2005 4 29
The deposition of KANALYALAL PATEL, M.D.,
calied by the Plaintiff for examinaticn pursuant to
the Chio Rules of Civil Procedure, taken before me,
the undersigned, Dariene Vance, a Registered
Professional Reporter and Notary Public within and
for the State of Ohio, taken at the offices of
Ulmer & Berne, 1300 East Ninth Street, Cleveland,
Ohic, commencing at 10:19 a.m. the day and date
above set forth.
2 4
APPEARANCES: H YIDED TECHHICIAN: We're on th
? record at 10:19 a.m,
on behalf of the Plaintiff: 3 KANALYALAL PATEL M.D
NabY boralhy, MODL
Larry F. Peskin, Esg. R . . X -
Becker & Mishkind 4 of lawful age, called by the Plaintiff for
1680 W. 2Znd Street, Suite 660 : : : 4 £
Croveland Dhie 44112 5 examination pursuant to the Ohic Rules of Civil
6 Procedure, having been first duly sworn, as
] !
On behalf of Defendant Dr. Patel: ] nereinafter certifisd, was examined and
§$EE§V&KEE¢§2302LPESQ- 8 tegtified as follows:
1300 East Oth Street, Suite 900 9 FUAMINATION OF KANALYALAL PATEL, M.D.
Cleveiand, Ohia 44114 . .
1 8Y MR, PESEIN:
On behalf of Defendant University Hospitals 11§ Would you state your full name?
Health System: )
e ystem 12 A FKanalyalal M. Patel,
Kevin M, Narchi, Esq. 1 ie T i : [T ——
Norehi. Barrett & Forbes 13 @ Dr. Patel, my name is Larry Peskin. We met
23240 Chagrin Boulevard, Suite B0Q b ¥ ¥ o 14900 T rany v Jovea T
et Lt v i Defo;e the depositicn. I ,e?_?seny Joggu Lee,
15 Have you had your deposition taken hefore?
On hehalf of Defendant Dr. Ghumrawi: i6 A MNo, sir.
Stephen E. Walters, Esq, 17 @ ¥o? Okay. I'm sure Mr. Lenson had an
Reminger & Reminger A , ) . , .
1400 Midland Building 18 opportunity to speak with you and explaln what
Cleveland, Chio 44114 ; : . : :
evelan e 19 this process was all about. Essentially, it's a
g, 3 H R V1 i
on behalf of Defendant Dr. Demhom: 20 question and answer session. And you're under
Brant £. Poling. Esg 21 oath. The most important thing for you to be
ggggef. O'Conn$?1, Mannion & Farchiane 22 concerned about is that you understand the
Erieview Tower 4
1301 East Ninth Street 23 questions I ask you. If for any reasen I'm
Cieveiand, Ohio 44114 o - .
24 unclear, which I can be at times, or you'ze
25 confused about my questlon, please ask me to

CADY REPORTING SERVICES, INC. Page 1 to Paged
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5 7
1 restate it or rephrase it. Okay? 1  Q Okay. What was the outcome of that lawsuit?
2 A wil 2 A lwas dismissed after my siides were reviewed by
3 Q The other thing that's important for purposes of 3 the plaintiff's expert --
4 tnaking sure we have a good record is to make 4 Q Okay.
5 sure you verbalize your responses, so avoid 5 A --acouple months later.
8 gestures, or nodding your head or uh-huh and 6 Q Was your -- your deposition was not taken, then,
7 uh-uh. Okay? 7 even in the case?
8 A Correct 8 A No, sir.
2 g Q Otherthan that, up until now, you've not been a
10 (Plaintiff's Exhibit No. 1 was marked.) 10 defendant in any medical negligence actions?
i 11 A No, sir.
12 Q Let me hand you what has been marked Plaintiff's 12 Q | wanted o ask you some guestions about the
13 Exhibit 1. Mr. Lenson gave this to me before 13 laboratory procedures at UHHS Bedford -
14 the deposition. This is a copy of your 14 A Yes.
15 curriculum vitae, correct? 15 Q - particularly with regard to frozen sections.
16 A Correct. 16 Ckay?
17 Q |s this up-to-date and accurate? 17 A Okay.
18 A ltis accurate and up-to-date. 18 Q Is there a quality assurance process -- do you
19 Q Okay. Do you have any publications? 19 know what | mean by quality assurance?
20 A No. 20 A Yes.
21 Q Okay. Have you presented any papers at 21 Q - within your department, where you look at, as
22 professional conferences or anything of that 22 a department, frozen sectioned diagnoses and
23 nature that would be on part of a CV? 23 final pathology diagnoses to see if there's any
24 A No. 24 discordance between the two?
25 Q Okay. 25 A Yes
6 8
1 MR. PESKIN: Just for the record, 1 Q Okay. And can you tell me how that works at
2 we're here on Saturday morning and this 2 your facility?
3 deposition was noticed, and Mr. Walters, who 3 A will. What happens is that at the end of
4 represents Dr. Ghumrawi is not present and we 4 every month, two or three months, we jook - |
5 have not heard from him. | wanted to make sure 5 lock at the report of the frozen section and the
6 that was part of the record. 6 final pathology diagnosis, and | compare for any
7 Q Okay. How long have you been affiliated with 7 discrepancy.
8 UHH Bedford? it says here from 1982 untit now? 8 Q Okay. And how many -- other than yourself, how
g A Since 1982, 9 many other pathologists work are you reviewing
10 Q And have you for the entire time since 1982 been 10 whern you do those reviews?
11 the medical director of the Department of 11 A Usually alone, myself. I'm the only pathclogist
12 Pathology at UHHS Bedford Medical Center? 12 at Bedford.
13 A Yes 13 Q Sois there anybody other than you that's
14 Q Okay. Have you ever been a defendantin a 14 involved in reviewing your work?
16 medical negligence lawsuit? 15 A No.
16 A Yes 16 Q Okay. And when you -- when you conduct those
17 Q QOkay. How many times? 17 reviews, do you prepare any sort of report?
18 A Once. 18 A Yes.
18 Q Teil me when that was to the best of your 16 Q Okay. And is there -- what's the title of that
20 recollection. 20 report, of is there a title of that report?
21 A ltwas sometime in 1992. 21 A Titie would be that - the report is designated
22 Q Okay. Can you tell me what the case was about? 22 diagnostic concordance or discrepancy, and |
23 A The case concerned with me a woman with cervical | 23 present this at the quality assurance meeting.
24 cancer where the complaint was that the Pap 24 Q Okay. What quality assurance meeting are we
25 smears -- or Pap smear was misread. 25 talking about, is this the general hospital

CADY REPORTING SERVICES, INC.
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9 "
1 quality assurance meeting ? 1 Q lsif - do you endeaver to follow those
2 A That's usually the surgical procedure committee . 2 guidelines in your practice ?
3 Q Okay. Was the discrepancy between the frozen 3 A Ashestaslcan
4 section diagnosis of -- in this case and the 4 Q Okay. With regard to frozen sections, | want
5 final pathology report included in one of those 5 you to describe for me the procedure by which
8 reports that you prepared ? 6 you receive specimens from operating rooms at
7 MR. LENSON: Objection. You may 7 Bedford.
8 answer. 8 A When there is a frozen section, requisitioned by
9 MR. NORCHI:  Objection. g surgeon or, in fact, anybody, the specimen is
10 MR. LENSON: You may answer, 10 brought down to the laboratory by either a
11 Doctor. 11 courtier or a nurse.
12 A Pdon't recall at this time, 12 Q Okay.
13 Q Do you recall whether there was any presentation 13 A They're brought in a container with a label or
14 of this case at any hospital meeting ? 14 an address of the person on the container.
15 MR. LENSON: Objection. 15 They're usually logged in in @ book ouiside the
16 MR. NORCHI: Objection. 16 laboratory. This is not always so. Then the
17 MR. POLING: Objection. 17 specimen is transported in the histology
18 MR. LENSON: You may answer. 18 faboratory, which is very close by. The
19 A There was no -- as far as | know, there was no 19 histology technician, or technologist, will call
20 discussion or presentation of this case in a 20 me in my office -- or if t am not in my office,
21 meeting. 21 will page me overhead -- and tell me that there
22 Q Dr. Patel, are you a member of the College of 22 is a frozen section.
23 American Pathologists? 23 In that case, | would go down from my
24 A Atthis time, no. 24 office, which is on the ground floor, 1o the
25 Q Why not? 25 laboratory, to do frozen section .
10 12
1 A Expensive. 1 Q Letme stop you for a second. Do you have
2 Q How expensive is i{? 2 advance notice of patienis who are scheduled for
3 A With the -- somewhat -- | do not know the dues 3 surgery where there's likely o be a frozen
4 at this time. it's, | think, $400; and with the 4 section?
5 dues with other associations, it gets expensive 5 A Notalways.
6 for me. 8 Q Do you have access to a surgery schedule 7
7 Q Okay. What professional organizations do you 7 A Yes.
8 belong to? 8 Q Andif there is a patient, for example, that's
g A Atthis time? 9 going to undergo an open thoracotomy and bicpsy,
10 Q Yes. 10 would you be told in advance thaf that's on the
i1 A None. 11 schedule?
12 Q Okay. Are there other national professionail 12 A Sometimes they will write FS, meaning frozen
13 organizations for pathologists, other than the 13 section, or possible FS, meaning possible frozen
14 College of American Pathologists? 14 section, on the surgery schedule and sometimes
15 A Yes. 18 they would not.
16 Q Can you name some of them for me ? 16 Q Okay. As you sit here today, do you recall or
17 A international Academy of Pathology and American |17 know whether you had knowledge ahead of time of
18 Society of Clinical Pathology . 18 the planned procedure for Joyce Lee on May 30th,
19 Q Okay. And at this time you're not a member of 19 20037 Sy
20 any of those groups? 20 A Concerning the frozen section?
21 A No. 21 Q Yes.
22 Q Are you familiar with any guidelines or 22 A |do notrecall, sir.
23 standards that are promulgated by the College of 23 @ You don't know one way or the other?
24 American Pathologists? 24 A | do not know if the frozen section was
25 A Yes. 25 scheduled on the surgery schedule or | was

FPage 9 to PageiZ
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called by the technologist when the frozen
section arrived in the laboratory.

Index page 4

15
would have been generated by you, a cytology
report and a surgical pathology report; is that
correct?

1 1

2 2

3 3

4 (Plaintiff's Exhibit No. 2 was marked.) 4 A That's correct.

5 e 5 Q Would you have generated any other written

6 Q Letme show you what has been marked Plaintiff's 6 documentation related to your analysis of the

7 Exhibit 2. Can you identify that document? 7 samples from the bronchoscopy on May 28th, 20037

8 A lcan, although | do not — 8 A Apart from these two reports?

9 MR. LENSON: Doctor, let me see 9 Q Apart from those two reports?

10 for & second. 10 A No. The only report generated on the specimen

11 A [do not see the name clearly. Butl see the i1 on cytology and the biopsy were these two

12 name -- but | do see our laboratory's number on 12 reports.

13 one side of the requisition, yes. 13 Q Okay. Now, first, let's look at the cytology

14 Q For the benefit of counsel, I've handed one of 14 report. First, can you tell me what your

15 three requisition forms that I've marked as an 15 interpretation was of the cytology?

16 exhibit. | don't believe you've got a copy of 16 A Okay. Essentially it says what | see, and what

17 this one. 17 | see is there was a cell block and there was a

18 MR. NORCHI: This is Dr. Denhom's 18 cellular study which showed blood, mucous and

19 pathology specimen? 19 benign bronchial epithelial cells with

20 MR. PESKIN; Yes. 20 macrophages of histiocytes.

21 A Yes. 21 MR. LENSON: Off the record.

22 MR. LENSON: You have a copy of 22 (Discussion held off the record.)

23 that, right? 23 A Andon the brushing, it says essentially,

24 Q ls that a copy of a requisition form you 24 "showing benign bronchial epithelial cells with

25 received related to a bronchoscopy performed by 25 blood," and then | made a comment, "clinical
14 16

1 Dr. Denhom? 1 corretation is recommended.”

2 A Yes. 2 Q Okay. Now, just soI'm clear, if I'm locking on

3 @ And what was the date of that procedure? 3 this report, it says, "date of procedure

4 A The date written on the requisition is 5-28-03. 4 5.28-03." Thatwould be the date the

5 Q Okay. Soan May 28th, 2003, Joyce Lee underwent | 5 bronchoscopy was performed, correct?

6 a procedure, a bronchoscopy and tissue — a 6 A Caorrect.

7 tissue sample was provided to you following that 7 Q Andthen il says, “date received 5-28-03,"

8 procedure? 8 meaning that you received the samples on the

9 A Yes, along also with cytology. 9 same date -- soon after the procedure, 1 would

10 Q Okay. And so -- just tell me what your 10 assume?

11 interpretation was, and I'm not going to limit 11 A [would make a correction. | did nof receive

12 you to this requisition. You have a report as 12 the specimen in cytology. The technologist

13 well. 13 receive them directly, they process the sample,

14 MR. LENSON: Do you want to see 14 they stain, and | recelve the slides.

15 your report, Boctor? 15 Q Okay. And when would you have gotten the

16 A If you want an exact report, | need the copy. 16 slides?

17 Q That'sfine. 17 A Usually, they do it on the following day. So

18 A Orl can tell you what | recall. 18 usually it would be 29, but | cannot tell you

19 Q Pwant you to look at the record. 19 the exact date when | received the slides on

20 MR. LENSON: No, look at the 20 this particular sampie.

21 record, 21 Q Now, when you -- the date reported here says,

22 A Okay. | have the report in front of me. 22 "5-30-2003," is that the date that you would

23 @ Okay. Letme see if I'm correct here. if's my 23 have dictated this report or prepared this

24 understanding that as a result of receiving 24 report?

25 these samples from the bronchoscopy, two reporis |25 A Not necessarily. Meaning that | couid have

CADY REPORTING SERVICES, INC.
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dictated the report on 5-29 --
Okay.
-- but would not have been fyped until 5-30,
because the typing is done by the medical
transcriber in the Medical Records Department.
When you're reviewing the cytology slides, is it
your practice to take notes yourself, to write
things down?
No, sir.
Okay. How do you go about preparing one of
these reports, then? Do you immediately dictate
something as you're looking at the slides?
{ look at the slides, | review them, | make up
my mind; and after it is final, | would dictate
on the micraphone the report.
Just so I'm clear, then, you soon after making
your own judgment as to what the slides show,

TR R R

Index page 5
19

lesion through the bronchoscope .

Okay. And when you recommended a needle

aspiration biopsies, you did so without knowing

the location of this mass, | assume ?

| did not know the logation or the size except

the only history is right -- history is right

lung mass.

Okay. And 1 assume that you would have no

knowledge at this point whether it was feasible

to do a needle biopsy of this mass?

No, [ would have no knowledge .

Okay. Now, in terms of your analysis of this

tissue sample, would you have followed the same

procedure that you did with cytology; in other

words, as soon as you reached a conclusion, you

woutd have dictated into a microphone what your

findings were ?

you have a microphone nearby you and you dictate A The cytology report?
your findings? Q The surgical pathoicgy report.
20 Yes. 20 A The same thing, yes.
21 Okay. There's no handwritten notes that you 21 Q lIsit-am/lcorrect, then, that it is not your
22 make out? 22 practice to keep any handwritten notes --
23 No. 23 A Itis my practice not to keep any handwritten
24 All right. Now, let's look at the surgical 24 notes.
25 pathology report. 25 Q Okay. Soon May 28th, you were aware that there
18 20
1 The -- it show — 1 was a patient named Joyce Lee who was in the
2 MR. LENSON: There's no question, 2 hospital, there was some concerh about a right
3 Doctor. 3 lung mass for this patient, correct?
4 Just turning to - first of all, there's a gross 4 A Correct
5 description. You received two segments of tan 5 Q You had received -- you had conducted a cytology
5 tissue, each was about two millimeters? 5 evaluation and an analysis of two pieces of
7 Correct. 7 tissue from a bronchoscopy, correct?
8 Tell me what your analysis was of those tissue 8 A Correct.
9 samples. 9 Q And fair to say thaf you were not abie to make a
10 it said what my analysis show a miidly inflamed 10 definitive diagnosis based on those samples?
11 bronchial mucosa; | saw them to referral to 11 A Correct.
12 cytelogy report. Then ! said because -- | made 12 Q Okay. Now, on May 30th, | believe you've
13 a comment because the clinical information given 13 already said that you can't recall whether or
14 to me was right lung mass. So | said, "because 14 not you were given advance notice of Joyce Lee's
15 of the plain fiim mass on clinical and all 15 thoracotomy and open biopsy, correct?
16 radiologic evaluation, a needle aspiration 16 MR. LENSON: Larry, are you
17 biopsy from the site of the lesion is 17 making these exhibits?
18 recommendead.” 18 MR. PESKIN: No.
19 Okay. Why did you make that recommendation ? 19 MR. LENSON: Okay.
20 Because when | see a history of a mass, but | 20 A ldidn't understand the guestion. Will you
21 see kind of a normal tissue with slight 21 nlease rephrase your question?
22 inflammation, then there's very reasonable 22 Q | was asking you, you said that sometimes you
23 possibility that the biopsy was not actually 23 kinow -- the surgery scheduie is provided to you
24 performed from the mass, or that the physician 24 and you're aware of patients that are scheduled
25 performing the biopsy was not able to reach the 25 for procedures where you would be receiving a

CADY REPORTING SERVICES, INC.
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21 23

1 frozen section. 1 Mr. Peskin.

2 A What | said was if the surgery schedule shows or 2 e

3 it is written there FS, then | will have advance 3 (Plaintiff's Exhibit No. 3 was marked.)

4 knowledge that | would soon get frozen section. 4 e

5 Q And as you sit here today, you don't recall 5 Q Maybe this would help. Let's go with

6 whether the surgery schedule for Joyce Lee had 6 Plaintiff's Exhibit 3. That's the first

7 FS onit? 7 requisition form.

8 A Idontrecall at all, sir. 8 A Okay.

9 Q Okay. When the sample came down -- in this 9 Q Can you identify that document for me?

10 situation the sample came down on May 30th, the |10 A Yeah, it's a document on Lee, Joyce, and the

11 frozen section came down to your laboratory, 11 surgical path number is 03-1377, which is on the

12 correct? 12 top. And there are two specimens on this one,

13 A Correct. 13 the first one says, "right bronchial lymph node

14 Q And if it's a patient that you had already done 14 for frozen section."

15 some studies on, like Joyce Lee, because two 15 Q And then the second specimen?

16 days earlier you had some tissue samples froma |16 A Says, "trocar needle biopsy of mass of right

17 bronchoscopy -- 17 upper lobe for FS."

18 A Correct. 18 Q Okay. Now, this is a Bedford Medical Center

19 Q --would it be your practice to get the entire 19 form, it's a requisition form, correct?

20 file in front of you as you're doing the frozen 20 A Thatis correct.

21 section analysis? 21 Q And on the bottom it indicates that this is a

22 MR. LENSON: What do you mean by |22 form that exists in triplicate, there are three

23 the entire file? 23 parts to it?

24 Q Well, your entire file. In other words, would 24 A Thatis true.

25 you have had access to and - your earlier 25 Q There's a white copy, a canary copy and a pink
22 24

1 analysis of tissue samples from Joyce Lee? 1 copy, correct?

2 A | would not have this report in front of me when 2 A Thatis correct.

3 I'm doing a frozen section. 3 Q When the -- when this form comes down to you, is

4 Q Okay. Do you know, as you sit here today, 4 it still in three parts?

5 whether you knew that this was a patient who -- 5 A Thatis correct.

8 that you already analyzed some tissue from? 6 Q So ali three parts come to you, correct?

7 A To be honest, | really do not recall at this 7 A Caorrect.

8 time whether | thought about whether this was 8 @ And this isn't a guestion specific to this case,

9 the patient or not. | did not. 9 | want to ask you generally.

10 Q Okay. Now, getting back to what happens --what |10 A Generally, okay.

11 happened in this case. At some point, you 11 Q What happens to this form, how is it treated in

12 received from a courier, of from a nurse, tissue 12 your department?

13 samples? 13 A What happens to this form in general, not

14 A Correct. 14 specifically to this case, is that when it comes

15 Q For frozen section? 15 down, then for any case, if itis for a frozen

16 A Correct. 16 section, or for a permanent sections, the

17 Q You also received a lymph node. Maybe it would | 17 technologist will give an accession number,

18 be helpful to iook at the surgical pathology 18 which is here as you see. After that, what they

19 report. 19 will do is separate these copies and take the

20 MR, LENSON: Make sure you go in 20 pink copy, which | -- we call it a dirty copy.

21 chronological order. 21 The pink copy is left on my gross dictation

22 THE WITNESS: Can | give this 22 table, if | may say. And that's dirfy copy

23 back? 23 because when I'm examining gross specimens, as

24 MR. PESKIN: Yes, please do. 24 an example, curetiages, a breast biopsy or any

25 MR, LENSON: Give that o 25 specimen, | wear gloves and the gloves are

CADY REPORTING SERVICES, INC.
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dirty.

So the way | would dictate a gross
specimen is will take the pink copy with my
gloves, which are often blood tinged, and |
identify — dictate the name or the path number
on the microphone, and then | will match the
data on the pink requisition on the specimen
container to make sure that the name and the
specimen corresponds with the requisition.

After it is done, | dictate a gross
description of the specimen in the microphone.
After the dictation is done, the pink copy is
given to the technologist. On the pink copy,
they write the number of blocks and number of
pieces. As an example, for any given case, if |
have a breast biopsy with six blocks, they would
write one, two, three, four, five, six on the
pink copy, and then each block they will write
the number pieces. Each block is one, two,
multiple, et cetera.

Then after that, the pink copy - after
that, what happens is the white copy goes to the
medical records as a permanent record on the
patient. The yellow copy is given to me for my
own billing. And the pink copy is find - is

1
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q Okay. lf's been represented to me by counsel
that the copy that you have in front of you was
taken from the white lab slip.

A Taken from the white slip from the medical
records, correct.

Q My question to you was: If we had a copy taken
from the pink copy of this requisition form --

A Okay,

Q --is it likely that we would see writing on it
or notations on it that do not appear on this
white cne?

A The only notation would be for the biocks and

pieces of tissue, no other notation.

Okay.

Am | explaining it —-

| think 1 understand now.

MR. LENSON: You're fine, Doctor.

Q | think | understand that. Okay.

Now, when you received this requisition,
it came down with a lymph node and how many
pieces of tissue?

A I need to see my gross report but if | recali
right --

0 >0

MR. LENSON: No, no. {'ll show
you your report, Doctor,

index page 7
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26
filed in the laboratory for a period of couple
weeks to months and then discarded.

Just so I'm clear, when you get that pink copy
-- when the pink copy is sitting there at your
dictation table, it's been separated from the
other two, correct?

Correct.

And if | understand you correcily, for any

tissue sample that's sent down with a
requisition sheet like this one, like Exhibit 2,
there will be some sort of notation on the pink
copy that has been separated from the white and
yellow copies, correct?

| didn't say that. | said that there's no

notation of written that it's separated. H's a
practice that they're separated and the pink
copy is left on the gross dictation table for me
to dictate; and after the dictation is

completed, the pink copy is taken by the
technologist to enter the number of pieces and
blocks in the computer. And then the pink copy
is filed in the laboratory for some time,

usually a couple of weeks to couple of months,
and then discarded. But the white copy does go
to the medical records.

CADY REPORTING SERVICES, INC.
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21
22
23
24
25

A I'm talking about the Specimen A now at this
time.
MR. LENSON: Right. Right.
A Specimen A. | don't have the second page.
MR. LENSON: Here you go.

A Specimen | got -- Specimen A | got a nodule
roughly 0.4 centimeters, and what | did is - it
was sent for frozen section. | took half the
piece and sent for frozen section for Specimen
A,

MR. LENSON: You're referring
only now to A, right?

MR. PESKIN: Well, jet's start
with A

Q What about B?

A And the B, | have three tiny segments of tissue,
two to four millimeters, and they were about two
to three pieces were sent for frozen section.

MR. LENSON: Just so the record
is ciear, though, you understand there is a
lapse hetween the two?
MR. PESKIN: Between receaiving
Specimen A and Specimen B?
A Yes. Specimen A came first.
Q Okay. Can you explain why you have a

28
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29 31
1 requisition form that indicates -- that suggests 1 Q@ - am | correct that there should be a
2 that there were two samples provided to you at 2 requisition form that shows Specimen A with a
3 once? 3 parentheses saying sent, and then only Specimen
4 A 1can't answer if there is another requisition. 4 B filled in?
5 | think somewhere which does shows A sent, B 5 A lthink so.
6 sent. A and B did not come at the same time. 6 Q Do you have any explanation for why - for how
7 Q How do you know that? 7 it is that this requisition form has --
8 A Because | know they did not come at the same 8 indicates thai two samples are being sent
5 time. Specimen A came first. 9 together?
10 Q Okay. What I'm asking is, how do you know that? {10 A [|have no explanation at this time, sir.
11 Is that because that's the way it always is when 11 Q Okay. And you have -- and you can't point me to
12 there's a procedure like this, or do you have a 12 any document that would confirm what your
13 specific recollection of this case? 13 recollection is of the otrder in which these
14 A A specific recollection that it did not come at 14 samples were sent, or the timing?
15 the same fime. 15 A [f ] can give it a thought for a second. As |
16 Q Well, would you agree with me if they did not 16 mentioned to you earlier, that when the
17 come at the same time, that somewhere there 17 specimens are brought down in the laboratory,
18 should be a requisition that has only specimen A 18 they usually logged in a book. [t's kind of a
19 on it? 19 bhlack hook in the laboratory.
20 A As far as | can think about if, yes. 20 Q Okay.
21 Q And have you seen that requisition form lately? 21 A And that, | would imagine, wouid have when the
22 A No. 22 specimens were brought down.
235 eme 23 Q Aliright. Who, at the hospital, is responsible
24 (Plaintiff's Exhibit No. 4 was marked.) 24 for maintaining that log?
2 == 25 A The laboratory may have it.
30 32
1 Q AHright. Let's look at No. 4, Plaintiff's 1 Q QOkay. Have you inquired of anyone as to where
2 Exhibit No. 4. This is the second -- another 2 that log is?
3 requisition form. This one is -- would you 3 A No.
4 identify this for me? 4 Q Do you know how long those records are retained?
5 A Yeah, this requisition belongs to Lee, Joyce, 5 A They'l be kept for at least two or more than
8 path accession No. BS03-1377, then it says, | 8 two years.
7 think, C and D. 7 Q lIs that book or log book something that's within
8 Q Okay. Would this -- this would be the right 8 your confrol; in other words, you can go back to
9 iung and the mediastinal lymph nodes that you 9 the hospital and say | want to see the log book
10 received after the procedure, correct? 10 for May of 20037
11 A Correct. 1 A Yes.
12 Q Now, if you look at this form, you see it says 12 Q Okay. And you've not done that yet?
13 Specimen A sent - 13 A No.
t4 A Sent, 14 Q And if your recollection as to the order in
15 Q -- Specimen B sent. 15 which these samples were received is correct,
16 A Correct. 16 then that log book should corroborate your
17 Q This form was filled out so that whoever looked 17 testimony?
18 at it would know that there were two samples 18 A Correct. If the specimens were logged in by the
19 that were sent prior to this one? 19 nurse or whoever - who brought the specimen in.
20 A Thatis true. 20 @ P'm going to ask you, and | will follow up with
2% Q Look back at Plaintiff's Exhibit 3. 21 Mr. Lenson with a letter to -- I'm not sure who
22 A Allright. 22 I'm going to follow up with --
23 Q H, as you say, there was these two tissue 23 MR. LENSON; |think you have to
24 samples came down at different times - 24 follow up with both of us. It's still hospital
25 A Okay. 25 property.
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1 MR. PESKIN: That you take some 1 node that you received from the right bronchus
2 steps to try to secure that log, get the 2 -- pardon me, | apologize. .
3 appropriate page of the log from May 30th, 2003, 3 (Record was read.)
4 have it copied so that it can be sent to me. 4 Q The frozen section from the --
5 Okay? 5 A From the lymph node | think you said.
8 Fine. 6 Q --of the iymph node that you received from the
7 MR. LENSON: Just so the record 7 right bronchial lymph node --
8 is clear, while he may have some jurisdiction 8 A And you asked me whether i see --
g over the book, it's still the hospital's book. 9 Q I'm asking you would that -- would this
10 MR. PESKIN: Gotcha. 10 diagnosis that you arrived at be consistent with
1" MR. NORCHE  I'm not testifying 11 a patient who had histoplasmosis?
12 today, I'm not under oath, because | don't know. 12 A ltis consistent with histoplasmaosis and other
13 MR. LENSON: Send me a letter. 13 conditions, too.
14 MR. PESKIN: We'll send a letter. 14 Q In patients that have carcinomas of the lung,
15 I't send you a letter. 'l write you a 15 would you expect to see necrotic granulomas in
16 letter. Okay. 16 tymph nodes?
17 Would you have reported on the results of - is 17 A Sometimes we do. Sometimes the two conditions
18 it your recollection that you called into the 18 co-exist, of sometimes we see a necrotic
19 operating room and reported to Dr. Ghumrawi the |19 granufoma which is nonspecific.
20 results of your analysis of the lymph node prior 20 Q Okay. You have a copy of your surgical
21 to reporting on the analysis of the tissue 21 pathology report?
22 samples? 22 A Yes,
23 MR. LENSON: For the record to be 23 Q Iwant you to look at the first page of if. It
24 clear, why don't you refer to it as A and B. 24 says, "Date of procedure: 5-30-03." Do you see
25 Did you have -- did you make two separate calls 25 that?
34 36
1 into the operating room? 1 A Yes. First page.
2 Yes. 2 Q It says, "Date received, 5-30-03."
3 Okay. Was the first call with regard fo 3 A Correct.
4 Specimen A? 4 Q ltsays, "Date reported, 6-4-03."
5 Yes. 5 A Correct.
6 Okay. Tell me -- tell me, what did you tell 6 Q So6-4-03 would be the date that you dictated
7 Dr. Ghumrawi about your analysis of Specimen A, | 7 this report?
8 which was the right bronchial lymph node? 8 MR. LENSON: Objection. You can
9 What | said to Dr. Ghumrawi is what 1 see is a 9 answer,
10 necrolic granuloma. 10 A The date 6-4, the date | finalized and signed
11 Okay. Dr. Patel, have you ever prior to this 11 off this report after reviewing all the slides.
12 case done tissue analysis from a patient that 12  Q This report combines the impressions you had
13 had histoplasmosis? 13 during the ~ from the frozen section?
14 Can you please rephrase the question? 14 A Correct.
15 Were you familiar with, from your own clinical 15 @ From the lymph node?
18 experience, analyzing tissue samples from 16 A Correct.
17 patients that had histoplasmosis? Had you ever 17 Q And from the final pathology, the full tissue
18 seen one before? 18 sample from the procedure?
19 Yes. 18 A Correct. It is a complete report.
20 ls granulomatous tissue something you see in 20 Q Can you explain to me why there is no report on
21 patients with histoplasmosis? 21 just the frozen section?
22 Yes. | will correct it to say, [ see granuloma 22 A There is a report on frozen section dictated on
23 and not granulomatous process, but essentially 23 prominent sections.
24 it's the same thing. 24 MR. LENSON: He's asking why
25 Would the frozen section diagnosis of the lymph 25 there is not -
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Why do you not have a separate report -
Oh, okay.
-- on the frozen section diagnosis?
What happens is at Bedford for 20, 25 years,
after the frozen section is done, | go down and
dictate the report right away in the machine

Index page 10
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say | have a report. And then |l read -- or |

will call the report over the phone. And after

the report is given, I'll hang up the phone, and

then I'll go down in the laboratory and dictate

the report of the frozen section in the

microphone.

1 1
2 2
3 3
4 4
5 5
6 6
7 Q Okay. What do you dictate right away? 7 Okay. You pick up the mi -- let's look back at
8 A The frozen section report. 8 this one. You've got the lymph node. You've
9 Q Okay. And so where is the report from that 8 looked at it. You've made a determination that
10 frozen section? 10 it's a necrotic granuloma. Are you with me?
11 A That's here. 1 Correct.
12 Q Allright. Do you see at the bottom of the 12 You pick up the phone, you call Dr. Ghumrawi
13 second page it says "DLK" -- 13 in the operating room and you say this is a
14 A Yes. 14 necrotic granuloma, or words to that effect,
15 Q --5-30-037 15 correct?
16 A Yes. 16 Correct.
17  Q What does that mean? 17 Then you put down the phone, you walk overto a
18 A That is the transcriber who types this gross 18 microphone and you dictate — would you have
19 dictation. The transcriber. Thatis the 18 dictated exactly what's under ltem A under gross
20 transcriber. 20 description?
21 Q Look at the gross description for -- we'll stick 21 Necrotic granuloma.
22 with the lymph node for now. 22 MR. LENSON: The question is did
23 A Allright. 23 you dictate exactly?
24 Q After you say, "a small piece is sent for frozen 24 Yes.
25 section,” you write, "the frozen section 25 You would have dictated a nodule about .4
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1 diagnosis is 'necrotic granuloma™. 1 centimeters in —
2 Does the portion of this dictation that 2 No, no, no. Thatis a gross description. |
3 appears in quotations, "necrotic granuloma,” is 3 would have dictated the report, which is
4 that what you would have reported to 4 necrotic granuloma.
5 Dr. Ghumrawi? 5 Maybe | didn't get the question. | would
6 A Thatis true. B have dictated the gross, correct, but the report
7 Q Thatis a direct quote from you? 7 will be necrotic granuloma of the frozen
8 A Thatis direct quote from me. 8 section,
9 Q Astowhat was said to Dr. Ghumrawi over the 9 Well, somebody at some point franscribes this
10 telephone? 10 report, correct?
11 A Over the telephone 11 Correct.
12 Q Ckay. Explain to me how you go about reporting | 12 And if -- what I'm trying to understand is, how
13 your results of frozen sections. 13 is it that they would know to organize this
14 A To Dr. Ghumrawi or any surgeon? 14 gross description in a manmner that this report
15 Q To any surgeon. 15 is set up, if you're dictating it in pieces?
16 A After the reports - sorry, after the slides are 16 I've got the guestion. When | go down o
17 looked at in my office, which is on the ground 17 dictate the frozen section, then | wili describe
18 floor, then I'!} pick up the phone and call a 18 the gross description of the specimen, too,
19 specific OR, where the surgeon is operating. 19 which was the dark nodule --
20 Then | would call the surgeon and say, Thisis 20 Yes.
21 Dr. Patel. | have a report on Mrs. Jones or 21 -- and then I'll say one-half was sent for
22 Mr. Smith. And then | will say that is 22 frozen section, and the frozen section diagnosis
23 Dr. Mendeisohn, or whoever is in the surgery, 23 is so and so. So the whole paragraph - whole
24 and | then 1 will get a, Yes, this is 24 Specimen A wili be dictated when | go --
25 Dr. Mendeisohn or Dr. Smith or whatever and I'll | 25
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1 VIDEQ TECHNICIAN: Off the record. 1 if [ go to any one of the exhibits, Specimen A,

2 {Recess taken.) 2 these are entered by the technologist --

3 MR. PESKIN: [I'm going to 3 Q Okay.

4 withdraw the last question. Let me start over 4 A --'"specimen submitted.”

5 again. 5 Q Allright. After the gross -- on the first page

6 Q Forgive, I'm a littie confused about this 6 of this report, under final diagnosis, there's

7 process and | want to understand. It's very 7 another A.

2] important | understand. 8 A Yes.

9 A |understand. 9 Q Anditis againa -

10 Q As you dictate, do you dictate - and we're 10 A Final diagnosis.

11 going to talk about the lymph node first. Do 11 Q It says, "right bronchial lymph node for frozen

12 you say A, iust as it is on the final report, 12 section. Lymph nodes with granulomaious

13 here - 13 inflamrmation with central necrosis.”

14 A Yes. 14 A That's my diagnosis.

15 Q --"the nodule about point four centimeters"? 16 Q That's your diagnosis. Would you agree with me

16 A Yes. When | dictate the frozen section report 16 that that diagnosis is essentially the same as

17 on Specimen A, I'll go down, as | told you 17 the diagnosis in the gross description?

18 earlier, and then | wili dictate the whole of A. 18 A Yes.

19 That mean that | will dictate that | see a 19 @ Okay. Now, does that mean that you lock at the

20 nodule about 0.4 centimeter, then | will dictate 20 slide again or do you -- is it just your

21 a small piece was sent for frozen section, as 21 practice to include in the final diagnosis the

22 you read on No. A. Then | dictate the frozen 22 same informafion that you put in your gross

23 section diagnosis is, quote, necrotic granuloma. 23 description under frozen section?

24 Q Goahead. 24 A |look the slide again in the way that -- what

25 A Necrofic granuloma. And then | will say this 25 happens is after the frozen section is cut, any
42 44

1 is Specimen A FS-1, that's the number on the 1 remaining tissue is admitted for permanent

2 block. And then | will say the rest of the 2 sections which come on the following day, and

3 piece which is left over, then | will say the 3 then the rest of the tissue left over is also

4 rest is submitted as A to completely. Meaning 4 processed, which comes out on the following day.

5 that the whole piece was examined and this whole 5 So what -- on the following day, | would look at

6 thing is dictated at the time of frozen section 5] these -- these piece of the frozen section,

7 when | go down. 7 which comes out on the following day, and 1 will

8 < Okay. Do you dictate -- above the gross 8 aiso look at the left over piece from the

9 description, there's a section that says, 9 particular specimen on the following day.

10 "Specimen submitied as A, B, C, D," do you 10 Q Okay.

11 dictate that? t1 A Am | making sense?

12 A Yeah, but as they come. Specimen B, as it 12 Q Yes. 1want to getto B now. Before | getto

13 comes; C, as it comes. You see, when the first 13 B, you understcod, as these samples are coming

14 frozen came, I'm dictating A. When the second 14 down, that there was a patient in the operating

15 frozen came, I'm dictating B. 15 room with a right iung mass that Br. Ghumrawi

16 Q OCkay. So - 16 was operating on?

17 A Sequence. 17 A Correct.

18 Q So you would have received the lymph node, you 18 Q And, certainly, after you got the lymph node,

19 would have dictated A, right bronchial tymph 19 you had more information because you were aware

20 node for frozen section,” as it's under the 20 there was a mass in the right lung, correct?

21 “specimen submitied as"? 21 A Correct.

22 A That will be entered by the technologist, the 22 Q And there was a concern as to whether or not

23 right bronchial lymph node. 1 do not enter 23 this patient had cancer?

24 that. | dictate the gross description, which is 24 MR. LENSON: Wel, I'll object,

25 A. This is the specimen. The technologist -- 25 because that's not -- there’s nowhere that
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1 there's a differential or anything. 1 diagnosis, wants to hear your diagnosis with

2 Well, when a patient is getting an open lung 2 certainty, correct?

3 biopsy for a right lung mass, fair to say that 3 A Correct

4 you understand that one of the concerns that 4 Q| mean, they wani to hear this is cancer or this
5 surgeon has is whether or not this patient has 5 is not cancer or | can't tell?

6 cancer? 6 A Correct.

7 One of the concerns. 7 Q Would you agree?

8 Okay. And you understand that the surgeon, 8 A Yes.

9 under those circumstances, is relying on you, 9 @ Andif your-- and I'm not talking about this

10 the pathologist, to make a diagnosis as to 10 case specifically now, but if you are given a

11 whether or not the mass in this patient's lung 11 piece of tissue for the purpose of making a

12 is cancer? 12 diagnosis as to whether a mass in a patient's
13 Yes, 13 lung was cancer, would you agree with me that
14 And you understand that imporiant decisions are 14 you should either tell that surgeon, yes this is
15 going to be made by the surgeon based on your 15 cancer, no this is not cancer, or | can't tell?

16 diagnosis, correct? 16 A [don't agree quite because there are times

17 Yes, 17 where you give them a suspicion, but tell them
18 And that it is very important for you to be as 18 to -- that | cannot be sure and do something

19 accurate as you possibly can in making those 19 more than that.
20 diagnoses, you understand that? 20 Q Have you ever -
21 Yes. 21 A When!look at a slide, it does not always that
22 And that there would be serious consequences to 22 clear-cut, yes and no. There are barderline

23 a patient if you made a mistake? 23 cases.

24 MR. LENSON; Ohbjection. 24 Q Okay. Well, you understand that a surgeon wants
25 Do you understand that? 25 it to be yes or no, correct?

46 48

1 Yes. 1 A Correct.

2 Now, am | to understand that it is not your 2 @ Inorder to make a decision, correct?

3 practice to make any sort of documentation in 3 A The surgeon wants it on the frozen section or on
4 writing contemporaneous with the time in which 4 permanent sections, and there are cases even
5 -- at the time where you are examining tissue b after reviewing slides on permanent sections

8 for frozen section as to what you are reporting B which are borderline. There's not — itis not

7 to the surgeon in the operating room? 7 always possible on any given case whether the
8 In writing with my own hands, no. 8 frozen or on permanent section a yes or no.

9 Right. You have a requisition form in front of 9 Q Okay. Would you -- based on your experience,
10 you, correct? 10 would you -- do you understand that a surgeon
11 Correct. 11 would not be in a position to make a decisicn
12 And you would agree with me that you have the 12 about removing a patient's lung, for example, if
13 capability, should you choose to, to make a 13 a pathology report comes back to them as

14 notation on the requisition form as to what the 14 probably?

15 frozen section diagnosis is? 15 MR. LENSON: Well, I'm going to
16 There's the capability, but the question will be 16 object because you're asking him to get into the
17 this requisition goes in the medical records and 17 mind of a surgeon. All he can tell you is what
18 the requisition information is given to me by 18 he tells the surgeon.

19 the surgeon. So my practice has been to dictate 19 A Should | answer?

20 the report on the dictation machine rather than 20 MR. LENSON: Yeah, go ahead.
21 write anything on the -- on the requisition, and 21 A Canyourephrase the question? 1didn't get it.
22 for the last 20 or 25 years, that has been same 22 Q 1think we already talked about this to some

23 practice. Nothing has been changed. 23 extent. | just want to be clear. You

24 You understand that a surgeon who is sitting in 24 understand that it's your role to provide a

25 an operating room waiting to hear your 25 definitive diagnosis, if you're able to?
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1 A Correct. 1 Q ltis your practice to speak to the surgeon?
2 Q And if you're not able to, what you need to teii 2 A ltis my practice with the surgeon.
3 the surgeon is | can't tell you whether or not 3 Q@ Now, under B, you write the frozen section
4 this is cancer based on the information or the 4 diagnosis is, quote, "probable bronchial
5 tissue that you've given me? 5 alveolar" --
8 MR. LENSON: Or - objection, or 6 A Adenocarcinoma.
7 he can give -~ he can give an index of 7 Q "--adenocarcinoma. Need more tissue for
8 suspicion, like he said before, with a 8 diagnosis." s that exactly what you said on
9 suggestion for further proceeding, so you're 9 the telephone?
10 leaving out something. But go ahead, objection. 10 A What! said it is probably bronchial alveotar
11 A As | said if, | suspect something, { can give 11 adenocarcinoma, and then | told him I'm having
12 him a hint that, yes, there's the suspicion, can 12 some difficulty because the specimen is so tiny,
13 you do something more. 13 S0 ¢can you get me more tissue.
14 Q Do you know whether -~ do you recall whether in 14 MR. PESKIN: Let the record
15 this case, or can you tell whether when you made 15 reflect that Mr. Walters has arrived.
16 the phone call into the operating room with the 16 Q Soit's your testimony that you told
17 report on the frozen section of the - 17 Dr. Ghumrawi, | can't make the diagnosis
18 A Yes. 18 definitively without tissue?
19 Q --tissue samples taken with the trocar - 19 A Without additional tissue.
20 MR. LENSON: The B? 20 Q Okay. And it was your expectation that you
21 A B. 21 would be provided with additional tissue?
22 Q B. --whether or not you were cn a speaker 22 A ltis an expectation, based on what he would
23 phone? 23 find leaving surgery. Ifhe - if he -~ if the
24 A [donotrecall. | know -- | know one thing 24 surgeon was planning to do additional surgery,
25 when | call the OR, somebody usually picks up 25 then my expectation will be he will supply me
50 52
1 the phonae. In this particular case, 1 do not 1 with additional tissue.
2 recail who picked up the phone. 2 @ Well, did you cail back up to the operating room
3  Q Do you have a specific recollection of speaking 3 at any point and say where is the additional
4 with Dr. Ghumrawi over the telephone during this 4 tissue?
5 operation with regard to Specimen B? 5 A No, ididnot.
6 A 1do not have specific recollection of talking 8 Q Why not?
7 to Dr. Ghumrawi over the felephone. 7 A Well, | got busy with my work after doing
8 Q Do you know who you tatked to? 8 frozen, and | thought if he -- if he's planning
9 A |give the report, as far as | recall, that - 9 to do more surgery, then he'll send more fissue.
10 to the best of my recollection at this time, 10 Q Soyou expected if he was going to proceed {o --
11 that Dr. Ghumrawi was in surgery at that fime, 11 A Additional surgery.
12 in the OR, and | always say that this is the 12 Q --toresectthis mass or remove Ms. Lee's lung,
13 frozen section report, and whether Dr. Ghumrawi 13 that you would be seeing some more tissue before
14 tock it over the phone or the speaker phone, | 14 that happened?
15 don't remember. 15 A Yes.
16 Q Do you know whether or not you spoke directiy to 16 Q And sois it your testimony that you assumed
17 Dr. Ghumrawi? 17 because no more tissue came down, that
18 A 1donot recall 18 Dr. Ghumrawi decided to stop the procedure?
19 Q Well, isn't it vour practice to make sure you 16 A Stop or sometimes -- sometimes in a given case,
20 speak to the surgeon? 20 sometime they decide to take additional tissue
21 A Yes, 21 and send for permanent sections. Sometimes
22 MR. NORCHI:  You haven't asked 22 during surgery they might find -- and not in
23 him specifically. Objection. 23 this particular case -- that the tumor, where
24 MR. LENSON: He's telling you 24 the location is, is not operabie and they close.
25 generally. 25 Now, | have no real judging what the
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1 surgeon would find at the time of surgery. 1 passed, more than just a few minutes, between
2 Q@ Well, then, looking at Exhibit 4 -- 2 your receiving Specimens A and B and receiving
3 MR, LENSON: Which is? 3 Specimen C and D?

4 MR. PESKIN: Which is the final 4 This is fair to assume.

5 requisition form. 5 So when you were handed a requisition form,

6 Q Can you tell what time that came down? I'm 6 along with Joyce Lee's right lung and

7 looking for times on these, [ should say. 7 mediastinal lymph nodes, | assume you were quite
8 A What time Specimen C came down? 8 surptised to see them?

§ Q Specimen CandD. g MR. LENSON: OChbjection.

10 A | couldn't - from this requisition, I couldn't 10 Objection.

11 tell you from what time they came down. 11 ] was not surprised. | was concerned that there
12 Q Can you tell what time Specimens A and B came 12 is a lung, but | was not surprised because

13 down from any of the documents in front of you? 13 sometimes there are second days where — based
14 A From this requisition, | cannot tell, 14 on what the clinical impression is at that time.

15 MR. LENSON: He's asking from the 15 Have you, in your experience, seen a surgeon
16 other - 16 resect a lung or an organ of a patient when your
17 MR. PESKIN: From any documents. 17 frozen section report was inconclusive?

18 @ is there any way from knowing from any of these 18 { don’t recall exactly at this time in my

19 documents? 19 practice, but | have seen resections of
20 A No, usually when they bring this requisition, 20 collapsed non-functioning fung because of
21 they're supposed to punch it in a clock outside 21 enlarged lymph node and without any — to
22 the laboratory., The person who brought this 22 prevent, | think, pneumonia or some sort of
23 specimens down, maybe she or he did not punchin | 23 complication. So the collapsed non-functioning
24 this. 24 lung, | have seen resections.
25 Q Well, let's -- is it fair to assume that there 25 Okay. Well, I'm asking about a patient where
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1 would have been some passage of time, maybe 1 there's a concern about 2 mass and whether a
2 hours? 2 mass is cancer or not. Have you seen a surgeon
3 MR, LENSCN: Let me show the 3 resect an organ from a patient based on an

4 doctor something that Kevin gave me. Seeifit 4 inconclusive frozen section diagnosis?

5 helps you, Doctor, at the top. 5 MR. LENSON: Objection. Ifyou

8 A Yes, it helps. May 30, 3:54. 8 have, Doctor.

7 Q 15:547 7 Pardon me?

8 A Yeah, itis nothere. 8 MR. LENSON: Ifyou have. fyou

9 MR. LENSON: It didn't copy. 9 know.

10 MR. PESKIN: It's on this one. 10 t haven't, no.

11 A It's not here on this one. 11 Okay. So in this case, when you received that
12 Q A5~ 12 fung, and the nodes, | assume you were

13 A 1554, 13 concerned, you just testified that you were

14 Q Does it indicate that at approximately 3:54 p.m. 14 concerned?

15 you received Specimen C and D? 15 MR. LENSON: Ohbjection.

16 A Most likely, | would imagine that, yes. 16 Correct.

17 Q And we don't have any documents here that 17 Did you pick up the phone at that point and call
18 indicate when you received Specimens A and B? 18 Br. Ramone (sic)?

19 A No, because apparently they were not punched in 19 No, | did not.

20 the clock as far as | can see from these 20 Look at the first page of your surgical

21 requisitions. 21 pathology report under final diagnosis.

22  Q Andldon't see it either on the operative 22 All right.

23 repori. 23 Would you agree with me that B under final

24 Is it fair to assume that there would have 24 diagnosis does not correspend to the frozen

25 been some significant period of time that 25 section diaghosis?
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1 A Yes. 1 A Onthe -- when | reviewed the slides on the
2 Q Okay. When did you change your mind as to what 2 following day, that's when | saw the granuloma.
3 the diagnosis was of the tissue samples you 3 @ And you're looking at the same slide that you
4 received in the frozen section, the following 4 were looking at when you were doing the frozen
5 day? 5 section?
6 A 1don'trecall exactly, because this was done on 6 A When | reviewed the slides again, yes.
7 Friday, so the following day would be Saturday. 7 Q Soyour initial frozen section diagnosis, you
8 So it has to be either Saturday or Monday, one 8 were mistaken?
9 of the days. But | don't recall the exact date. 9 MR. LENSON: Objection.
10 Q Well, in B you write, "trocar™ -- on the final 10 A wouldn't say mistaken. What [ will say is
11 diagnosis, you wrote, "trocar needle biopsy of 11 that because there was a granuloma on the second
12 mass, right upper lobe for frozen section." And 12 Specimen B, my index of suspicion will go lower
13 then it says, "Biopsy of lung showing necrotic 13 because there's a granuloma; however, there was
14 granuloma with associated bronchial® -- 14 still atypical alveolar cells. So | set out
15 A Metaplasia. 15 with careful of saying that, well, there are
16 Q --"metaplasia.” Would you agree with me that 16 still atypical cells and | can't exclude
17 whenever it was that you looked at - 17 malignancy, but my diagnosis in that particular
18 A Specimen B. 18 scenario on B would have been that | see a
19 @ --this Specimen B again, you conciuded that 19 granuloma, and | see some atypicai ceils lining
20 this was not cancer? 20 the bronchial alveolar, so can you get me soeme
21 A Onspecimen B, yes. 21 more tissue. Remember, that | did already show
22 Q Okay. So howis it that you weren't able fo 22 a granuloma in Specimen A and that was already
23 reach that conclusion initially? 23 conveyed to Dr. Ghumrawi. Sa [ do not know how
24 A Because initially on the frozen sections, there 24 much addition to make on Specimen B. And as |
25 were atypical cells lining the alveolar at that 25 saild in Specimen B, | did see granuloma when the
58 60
1 time on the frozen section. So because there 1 slides were reviewed again.
2 were atypical cells lining the alveolar, | can 2 Q The same slide that you had loocked at
3 read the message to Dr. Ghumrawi as probable 3 intraoperatively?
4 pronchiat adenocarcinoma, On the permanent 4 A Yes.
5 sections, | saw a granuioma i addition to those 5 Q Sowhat you're saying is that there was a
8 atypical cells. Okay. 6 finding that you noticed when you lcoked at the
7 Q Isityour testimony that you were not -- you 7 slide a second time?
8 would not have been able to see the granuloma on 8 A Yes.
9 the original frozen section? 9 @ Okay. Sol guess that takes me back to the
10 A On the original frozen section, | did not see 10 guestion that | asked you before, isn't it fair
11 it. 11 to say, then, that since you were able to see
12 Q Wel, you didn't need any additional tissue to 12 the granuloma the second time --
13 make the diagnosis -- the final diagnosis that 13 A Yes,
14 you made the next day, or the following day with 14 Q --you, in fact, didn't need additional tissue
15 regard to Section B, you did that without any 15 to make the diagnosis?
16 additional tissue, didn't you? 16 A | would need because there are atypical celis on
17 A Yes. 17 one side of the biopsy. And, remember, the
18 Q Sol guess what I'm frying to understand is, 18 conditions can co-exist. So just because | see
19 Dr. Patel, why weren't you able toc make that 19 a granuloma, mean that | disregard any other
20 diagnosis in the first place? 20 more other finding will be not true.
21 A Diagnosis of granuloma? 21 @ When you say the conditions co-exist, what
22 Q Yes 22 you're saying is a patient could have
23 A Well, on the frozen section there was a small 23 histoplasmosis and cancer?
24 granuloma which | did not see initially. 24 A | didn't say histo; | said granuloma and cancer
25 Q Okay. And you saw it sometime later? 25 because the histoplasmosis diagnosis comes in
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1 retrospect, after the slides were - multiple 1 A Correct
2 cuts were made and the stains may turn. In the 2 @ Now, would you agree with me that what's
3 frozen section, you cannct see this is 3 reported in this operative report, as to the
4 histoplasma because you won't see the organisms. | 4 results of that frozen section, is quite
5 Q Okay. Have you had an opportunity to review 5 different from what your final pathology report
6 Dr. Ghumrawi's operative report? 8 showed?
7 A Yes, 7 A Correct.
8 Q Okay. And when is the first time you saw that 8 Q Did you have an opportunity tc review
9 operative report? Did you have an opportunity 9 Dr. Ghumrawi's deposition transcript?
10 to look at it? 10 A |scanned most of it, but | did review the
11 A |looked at the report when Mr. - my legal 11 saction where [ was involved in the case, where
12 counsel sent me the copy of the chart. 12 the frozen sections where the report was made.
13 Q Okay. Do you recall having looked at this 13 That portion. | did not review the initial
14 operative report at any time prior to this 14 deposition.
15 fawsuit being filed? 15 Q You're aware that Dr. Ghumrawi testified, when
16 A No, 16 he was under oath, that he -- his recollection
17 Q Do you have a copy of it in front of you now, or 17 is that when you called him in the operating
18 can you have a copy in front of you? 18 room, that you said to him exactly what it says
19 MR. LENSON; Yep. The op note? 19 in this operative report, that thisis a
20 MR. PESKIN: Yes. 20 malignancy, most likely adenocarcinoma?
21 MR. LENSON: What number is it, 21 A Correct.
22 Larry? 22  Q Do you believe Dr. Ghumrawi is mistaken?
23 MR. PESKIN: 88, 68 and 69. 23 A Well, personally, | think he is. He may not
24 Q Under the section that says "procedure,” do you 24 understand the word probable, and he might say,
25 see that? It says, "indications," and then it 25 well, he just looked at the word adenocarcinoma
62 64
f says "procedura.” 1 and said i{'s adenocarcinoma. | can't say what
2 A ltsays, "pre-op/post-op operation.” 2 -- what he thought about it.
3 Q And then there's a procedure with a colon. 3 Q Do you know where - what Dr. Ghumrawi's couniry
4 A ldom'tseeit. lf says, "pre-op/post-op 4 of origin is?
5 aperation.” Where is the procedure? 5 A Lebanon,
6 MR. LENSON: Here, 6 Q Okay. And your country of origin is?
7 Q Do vyou see procedure? ! wani you to fook at the 7 A india.
8 second paragraph of that. 8 Q And so both of your English is not your first
9 A Okay. 9 language, fair statement?
10 Q You see there's a blank there with a line, 10 A Correct. Mine is for sure; | don't know about
11 there's an area that wasn't filled in. 11 Dr. Ghumrawi, but 1 assume yes.
12 A Yes. 12 Q Have you spoke with Dr. Ghumrawi?
13 Q Look at the sentence, it says, "the superior 13 A Yes.
14 vena cava was not involved and the azygos vein 14  Q Does he speak English with an accent?
15 was not involved." Do you see that, do you 15 A Yes.
16 follow me? 16 Q Okay. Would you agree with me that when you
17 A Yes. 17 have two physicians, neither of whom have
18 @ "To assess the exposure hetter, the right main 18 English as their first language, who are
19 stem bronchus was clamped,” do you see that? 19 communicating over a telephene, there's a real
20 A Yes. 20 danger of some misunderstanding?
21 Q And then it says, "and subsequently a true cut 21 MR. LENSON: Obijection.
22 needle biopsy of the actual mass showed 22 MR. NORCHI: Obiection.
23 malignancy” - 23 A There is a possibility.
24 A |see. 24 Q| wantto ask you about your choice of words
25 Q --"most likely adenocarcinoma.” 25 here. Would you agree with me that when you are
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not certain of a diagnosis, that it would be
more prudent for you to communicate that you
can't be certain as opposed to this is probably
this or this probably that?

In retrospect, | would say that | could have
said that, well, no diagnosis, just send me more
tissue.

Couid have said diagnosis deferred or no
diagnosis, send me more tissue?

Yes.

By using the word "probably,” if that's what you

were communicating on the telephone, there's a

reat danger that, if it's on a speaker phone,
the word "probably” could be get cut out; or you

have an accent, Dr. Ghumrawi has an accent, he

may not understand you?
Yeah.

MR. LENSON: Well, I'm going fo
object to that assumption, because there's no

65
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didn't come down to the laboratory?

Yeah, but, you see, | wouldn't know that untii

later, because | - after doing frozen sections,

| just don't sit and do nothing, | just go on

with my day-to-day work.

You also have already testified that when you

did receive Specimen C and D, that you were

concerned. | want to tatk fo you more about

yOur Concerns.

Can you tell me, and your final report it
says it wasn't -- that it wasn't reported until
June 4th, 2003.

Ckay.

But what was the date when you realized that
Joyce Lee's lung had no maiignancy?

It's very difficult to answer because the first
time 1 found - looked at slides, if | recall

right, was on Monday. That's the best [ recall.
Monday was, | think, 2nd or 3rd. The initial

20 indication that anybody didn't understand what 20 sections on the - it was a big mass. The way |

21 was communicated, so -- 21 measured it, if | recall right, is about maore

22 Q Well, would your agree with me that either 22 than three centimeters. So in the initial

23 Dr. Ghumrawi didn't hear you, or you didn't say 23 sections showed granuloma. | went back to the

24 probably? 24 specimen and took more specimens, because | just

25 MR. LENSON: Objection. 25 wanted to make sure | didn't miss a malignancy
66 68

1 A Well, {did say that. Whether he heard me or 1 or cancer in big mass somewhere at the

2 not is always a possibility. But my feeling 2 periphery.

3 would be that if something was not clear, he 3 So | went back on Monday and put more

4 could have called me and says can you repeat 4 sections through on Monday; and Tuesday, if |

5 again, or they say give me something in writing. 5 recall right, put more sections through from the

6 Either way. 6 circular lesion. From the main mass, there was

7 Q | mean, isn't your responsibifity as the 7 some small nodular lesion away from the main

8 pathologist to make sure that your diagnosis is 8 mass. So | put those sections also through.

9 understood? 9 And during this two days, | also requested

10 MR. LENSON: Objection. 10 stains for TB and fungi. So after all the

11 A Yes, 11 operation was done, then it was determined that

12 Q And communicated clearly? 12 there was no cancer. That must be on 3rd or

13 A Yes. 13 4th, one of those days. And af that time the

14 Q Okay. And you've already - you just said to me 14 stains also came back, and we saw fungi enly in

15 that in retrospect, a better way to communicate 15 some of the granulomas. Remember, there were

16 uncertainty is to say | can't be certain, send 16 multiple granulomas. The fungi were not seen in

17 me more tissue? 17 all granulomas.

18 A No. That was the better way of saying. What| 18 Q Well, you had, even pefore the 4th, you had

19 said when you asked me that, did he understand 19 determined that your frozen - your initial

20 or not, and what I'm saying is that when | 20 frozen section diagnosis was not accurate,

21 communicated, if he didn't understand, he could 21 correct?

22 have let me know that | don't understand the 22 A Correct. Butthe mass was still there.

23 report. Well, he didn't call me back. 23 Q Okay. Now, when you -- you had an opporiunity

24 @ And ! think we've already talked about this, you 24 to observe grossly the entire mass?

25 didn't call him back either when more tissue 25 A Correct.
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1 Q You have seen, | assume in your career, lots of 1 Mrs. Joyce Lee did not show cancer, however, it
2 different — 2 did show granuloma. | said I'll be doing
3 A Tumors. 3 special stains on this granuloma, at the same
4 Q --malignant tumors of the lung? 4 time I'll be putting some more cuts through, the
5 A Yes. 5 larger mass, and the circular lesions to see if
8 Q Did this mass look to you like grossly - §] anything else 1 see. And | said, this is only a
7 A Yeah. 7 preliminary report because i did not have
8 Q --like a malignancy? 8 anything solid on the special stains.
& A Youcan'tsay. Mass is a mass, especially if 9 Q So during this conversation, while you were
10 the way the bronchial alveolar carcinoma looks 10 getting a cup of coffee, you told Dr. Ghumrawi
11 like. If looks ke a pneumonic carcinoma 11 that the frozen section diagnoesis did not show
12 grossly. So it looks like it to you like a 12 cancer?
13 pneumonia, but actually it's not a pneumonia, 13 A Inthe frozen section and initial - let me
14 it's cancer. So, grossly, you cannot be certain 14 correct myself. | do not know if | said frozen
15 that this mass is it solid, hard, soft little 15 section. | said the initial sections on the
16 bit. You can't say is it cancer or not. The 16 mass showed no cancer.
17 gold standard being you have to see either 17 Q Okay. Did you say anything to him about the
18 cancer or not cancer on the slides. Apart from 18 frozen sections?
19 that, when there's a big mass, as [ explained to 19 A No, | did not.
20 you earlier, there's always a possibility of a 20 Q Did he say anything to you at that point? What
21 mass being -- a portion of the mass being not 21 was his response?
22 cancerous and you find a small cancer in other 22 A He didn't say anything.
23 portion. Soitis not--ifis--1 have o be 23 Q Did he seem upset?
24 careful in giving a preliminary diagnosis. 24 A No.
25 | can't say today, based on initial 25 Q Okay. Did you have any subseguent conversations
70 72
1 evaluation, that | don't see the cancer and two 1 with Dr. Ghumrawi about this case?
2 days later | examine the rest of the tissue and 2 A ldovaguely recall, but I'm not sure that | did
3 1 say, oh, sorry, | have cancer now. So | 3 tell this, that maybe the -- we should only
4 examine all the tissue thoroughly before | say 4 resected the mass only, and he did say two
5 now I'm certain. 5 things, which are clear in my mind at this time.
B8 VIDEO TECHNICIAN: Five minutes 6 He said that he has talked to the patient and
7 left on the tape. 7 the patient is very happy that -- happy that she
8 Q When did you telf somebody - or did you teil 8 doesn't have cancer. And he also said that in
9 somebody prior to the final report being issued 9 general, resections are done for other things,
10 in this case, that Joyce Lee did not have a 10 other than cancer.
11 malignancy in her right lung? 11 Q 1don'tget--can you repeat that?
12 A Yes, | met Dr. Ghumrawi when | was going for a 12 A The resections are done other than cancer for
13 cup of coffee in the library, My office is very 13 fung, too. Meaning that what I'm saying is a
14 ciose to the library. 14 lung resection can be done - has been done
15 Q When was this? 15 because of other conditions; for exampie, an
16 A And that was - | think it was on Tuesday, as 16 abscess or a non-functioning lung.
17 best as | recall. 17 Q Okay.
18 MR. LENSON: What date, though? 18 A He didn't say this, but I'm just saying as an
19 What date would it be? 19 exarple.
20 A The 3rd, I think. The 2nd or 3rd, one of the 20 Q Is your understanding he was saying to you that
21 days. 21 there were reasons other than cancer to take out
22 Q Okay. 22 aiung?
23 A Thisis the bestas 1 recall. Andin the 23 A Resections, he didn't say lung.
24 library, | went for cup of coffee, | toid him 24 @ Did you understand at this time that there was
25 that the initial sections on the - on 25 no resection of the mass, but that Joyce Lee's
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1 entire lung had been removed ? 1 employer?
2 A Sure. 2 A My corporation, Kanalyalai Patel, M.D., Inc.
3 Q Did Dr. Ghumrawi tell you that that was 3 Q Okay. The requisition forms which have been
4 necessary”? 4 identified as Exhibits 2 and 3 indicate on the
5 A He didn't tell me that. He didn't teli me that 5 bottom of the form the different cojored copies
6 at all. 6] and, apparently, where they are supposed to go
7 MR. PESKIN: Go off the record to 7 to.
8 change the tape. 8 A Correct.
8 VIDEO TECHNICIAN: Off the record 9 Q Doyousee that?
10 at 11:51. 10 A Yes.
11 {Recess taken.) 11 Q It says the canary copy goes to the pathologisi?
12 VIDEQ TECHNICIAN: We're back on 12 A Correct.
13 the record at 11:54. 13 Q And you told us earlier that you use the canary
14 Q We were talking about a conversation that you 14 copy for billing ?
15 had with Dr. Ghumrawi. 15 A Correct.
16 A Okay. 16 Q And is that billing on behalf of your
17 Q And -- actually two conversations. Do you 17 incorporation --
18 remember any other discussion with Dr. Ghumrawi | 18 A Yes,
19 about this case? 19 Q --or your corporation?
20 A No. 20 A Yes.
21 Q How about anybody else in the hospital? 21 Q Okay. Now, | understand that you no longer are
22 MR. LENSON: About this case? 22 a member of the American College of
23 Q@ About this case. 23 Pathologists; is that correct?
24 A You mean discussions about this case? 24 A No.
25 Q Did Dr. Denhom ever talk with you about this 25 Q Are you Board certified ?
74 76
1 case? 1 A Yes.
2 A De. Denhom didn't, but I talked to him sometime 2 Q And what's the name of the board certifying body
3 after the complaint was filed . 3 for pathologists?
4 Q Okay. What did you talk aboui? 4 A InlU.S itis American Board of Pathology .
5 A 1justsaid | got some papers in the mail, did 5 Q Areyou a member of the American Board of
8 you get something. That's all. 6 Pathology?
7 @ Okay. Did he indicate that he had ? 7 A I don'ithink there's any membership, there's a
& A |think he said yeah, and that's all. 8 certification and that's it.
9 Q@ Any discussicn about this case during a surgery 8 @ And are you--i'm sorry, you're right. Are you
10 conference or anything eise that you attended 7 10 certified by the American Board of Pathologists?
11 A | don't attend department of surgery meetings. 11 A Yes,
12 Q Are there any tumor conferences ever that you've 12 Q Now, you've had an opportunity to go back and
13 attended? 13 iook at all of the slides and materials that are
14 A Yes. 14 the subject matter of this litigation, correct?
15 Q Any discussion about this case at a tumer 156 A [reviewed back only the frozen section slides.
16 conference? 16 | did not read the slides on C and D at this
17 A No. Because it was not cancer, it is not 17 fime.
18 discussed. 18 Q Do you have any concerns or criticisms of the
19 MR, PESKIN: |don't have any 19 preparation and staining of the frozen section
20 other questions at this time. 20 - well, the preparation of the frozen section
21 MR, NORCHL: I have some. 21 slide that you reviewed?
22 BY MR. NORCHE 22 A The frozen section slide preparations? No, |
23 Q Doctor, my name is Kevin Norchi; | represent 23 don't, really.
24 Bedford Medical Center. 24 Q@ Okay. Was there adequate tissue for you fo take
25 in May and June of 2003, who was your 25 a look at and was it prepared properly for you
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1 to be able to review it and come to some 1 A Yes.
2 diagnosis, or at least interpret the tissue that 2 Q@ Andyou told us that you did not review that
3 yout had? 3 black book or the log-in book for the lab at any
4 A The second specimen in guestion, the specimens 4 time regarding this case?
5 were very finy. So normally we cut two sections 5 A No
& on the frozen section. In the second case we 6 Q That's correct?
7 had to cut four, because | had to tell the tech 7 A Correct.
8 to cut more, so the tech had to cut two 8 Q Inthe sheet that we've apparently not marked,
9 additionat leveis. 9 but it's page 2 of 2 from the surgical pathology
10 Q You're talking about Specimen B? 10 report --
11 A Yes. 11 A Yes.
12 Q And so, then, you asked the tech to provide you 12 Q --where we have the gross description dictated,
13 more tissue, correct? 13 you told us that you dictated specimen A first,
14 A Correct. 14 correct?
15 @ And you did look at it, correct? 15 A Correct
18 A Yes. 16 Q And then some fime passed, and then you received
17 Q And so there came a point, though, when you felt 17 the frozen section?
18 comfortable with the amount of tissue that you 18 A On Specimen B.
19 had to make an interpretation? 18 Q On Specimen B. And then you looked at that and
20 A Yes, yes. 20 then went to your dictaphone and then dictated
21 Q There's some questions asked earlier about 21 on Specimen B?
22 whether you had knowledge that there would be a 22 A Correct.
23 frozen section before it actually took place. 23 Q And then when you do that, is it true that you
24 Do you remember those discussions -- 24 refer to the patient's accession number or
25 A Yes. 25 natient number?
78 80
1  Q --those questions? 1 A Yes.
2 And | think you responded that sometimes 2 @ So that the transcriptionist knows {o put your
3 if it's listed on the surgery schedule as FS, 3 descriptions A, B, C, D or whatever -
4 frozen section, you'll know that -- to 4 A Correct.
5 anticipate a frozen section coming to you? 5 Q@ --all together in the same form?
6 A To anticipate, but not necessarily 'l get it. 68 A Yes.
7 Q Whether you know in advance that there will be a 7 @ Okay. Doyou have a specific memory that you
8 frozen section that day or not, does that have 8 dictated Specimen A and Specimen B at two
9 any bearing at all on what you do; that is, 9 different times?
10 whether you receive i, receive a specimen and 10 A Yes.
11 interpret it properly? 11 @ You do recall that?
12 A No. Normally i wouid not have any bearing, 12 A | dorecail that.
13 except that if it is not scheduled, then they 13 G And not during the same sitting?
14 will have to hunt me down because | may be in 14 A No.
15 the hospital somewhere. Ctherwise, if | 156 @ You do not have -- do you have a memory, as you
16 anticipate a frozen, | know, then | will be 16 sit here today, of the words you used when you
17 waiting for it. 17 spoke to Dr. Ghumrawi over the phone?
18 Q Okay. Do you know if anybody had to hunt you 18 A About?
19 down fo do this -- 19 MR. LENSON: Either -
20 A No. No, I don't recall. 20 A About frozen sections?
21 Q --frozen section interpretation? 21 Q Yes.
22 A |don'trecall at this time. 22 A Both of them?
23 Q Andycu may have answered this, but you said 23 Q Yes, on either occasion.
24 there's a black book, it's the log-in for the 24 A You see, | wouldn't have mamory, really, that's
25 lab, correct? 25 why | dictate the report.
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1 Q Butyou don't have a memory of what you said to 1 tissue, that wouid -- that calls for some type
2 Dr. Ghumrawi, correct, specifically ? 2 of response, that is 1'll get you more tissue, |
3 A Atthis time, no, but that's why i dictate the 3 wen't get you more tissue, or hang up on you, |
4 report to make sure whatever | say is on the 4 guess there's three choices there. Do you
5 report. 5 remember which he chose ?
6 Q |understand that, Doctor. And you do not know 6 A No, | don't remember.
7 whether you were on a speaker phone or whether 7 Q Okay. Have you ever had a situation where you
8 the phone was being held to Dr. Ghumrawi's ear 8 asked Dr. Ghumrawi for more tissue and he said
9 or whether he was holding it, correct? 9 no?
10 A |do notrecall 10 A | don't recall that situation with Dr. Ghumrawi,
11 MR. NORCHI: | have no further 11 but | do recall with some other surgeons whereas
12 guestions, Doctor. Thanks. 12 | testified before, that when | said, Well, |
13 MR. WALTERS: Doctor, | just have 13 don't see anything or | need something more, and
14 a few. 14 hased on thelr impression, they might just close
15 BY MR. WALTERS: 15 up the patient. For discussion sake, not
16  Q |represent Dr. Ghumrawi, and | just have & -- 18 particularly this case, if they are doing
17 probably a few questions. 17 abdominal exploration and they send me some
18 When you do frozen sections as a 18 tissue and ! find that | cannot make a diagnosis
19 pathologist, you understand, certainly, that the 19 or the diagnosis too local, but they under
20 surgeon is relying on whatever information you 20 clinical suspicion figure out that there's a
21 give to him or her for purposes of going further 21 tumor spread all over, they decide to close it.
22 with their surgery, at least to some extert, 22 Q How do you know that? How do you ultimately
23 correct? 23 find that out?
24 A Yes. 24 A 1willknow. | will find out the following day.
25 @ And inthis case, in Joyce Lee’s case, you would 25 Or the surgeon will say -- when [ den't get the
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1 have certainly understood that the frozen 1 tissue, the surgeon will say well, there's tumor
2 sections that you were being sent from her lung 2 all over.
3 were with a consideration as to whether or not 3  Q Well have you ever had a situation where
4 she had cancer, correct? 4 there's been a request for more tissue by you
5 A Yes. 5 and the surgeon, in spite of that request,
8 Q And itis your testimony, as | understand it, 6 ignored it and simply took out a lung or took
7 that you told D¢, Ghumrawi that you needed more 7 out an organ of some kind and then sent you the
8 tissue to make a more definitive diagnesis, 8 organ?
9 correct? 9 A ldon'trecall atthis time.
10 A Correci. 10 Q@ Okay. That would seem unreasonable, correct?
11 Q And knowing Dr. Ghumrawi, | assume he's a 11 MR. LENSON: Well, objection .
12 reasonable man, he would have said, i you need 12 MR. PESKIN: Objection.
13 more tissue, Il send it to you. Did he say 13 Q f you know.
14 that? 14 A The surgeon will decide what he has to do .
15 A He didn't tell me that. 15 Q Okay.
16 Q@ Did he just hang up onyou? 16 A The surgeon decides that he doesn't want fo send
17 A Hedidn't hang up. As i said, | do not recall 17 more tissue, then it will be surgecn's choice,
18 wheather | was in speaker phone or on the phone. 18 | can't speak on behalf of a surgeon .
19 i gave the report and waited and there was no 19 Q@ Do you have any knowiedge how lohg it would take
20 response and then | hang up the phone | 20 to get more fissue for purposes of a frozen
21 Q Andl just want to understand this as two adults 21 section?
22 communicate. 22 A No. ltdepends upon, I'm guessing, the mass --
23 A Correct. 23 MR. LENSON: Don't guess, Doctor.
24  Q If ~I'm assuming when you communicate to a 24 Q That's fine, | don't want you 1o guess.
25 surgeon, being a pathologist, that you need more 25 Now, as it relates to -- Doctor, do you
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1 dictate right in the pathology department? 1 department, Doctor?
2 A Can you rephrase, dictate what? 2 A Notnormally unless | am on vacation or
3  Q I'mgoing to try to understand this. | came in 3 otherwise, no.
4 lafe and | apologize. 4 Q Okay. So you are the sole pathologist for the
5 A lunderstand, yes. 5 Bedford facility; is that correct?
6 Q |assume --I'm locking at page 2 of your 6 A Correct.
7 report. You dictated A and B at different 7 Q@ Are there several techs in the department?
8 times, Mr. Norchi just established that, 8 A No.
g correct? 9 Q So are you the only person?
10 A Yes, yes. 10 A I'mthe only pathologist. There are
11 Q And where did you do those dictations? Was it 11 histotechnolegists and they cut, do stains, et
12 in your department, was it in your office, was 12 celera.
13 it on the way to the office? 13 Q Do you deal with them on a daily basis?
14 A No, the dictation was done in the laboratory. 14 A Yes.
15 There's a stand, gross cutting table, if [ may 15 Q Who are some of those? Can you give me some of
16 say, where there is a microphone. So when | go 16 their names?
17 down, | dictate in the - it's 3 machine or 17 A One during this incident, there was a girl
18 system where I dictate that, it is in the 18 called Mary. There's a girl called Marty.
19 laboratory, in the histology laboratory. 19 Q Mary and Marty?
20 Q Okay. 20 A Yes.
21 A The gross cutting area. 21 Q Did you talk to Mary and Marty about this case?
22  Q And then who types your dictation? 22 A No.
23 A The Medicai Records Department. 23 Q Do you know if they have any knowledge of what
24 Q And I'm assuming vou dictated A and B - it's 24 was said to you -- said by you to br. Ghumrawi
25 your testimony that you dictated those on May 25 regarding this frozen section?
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1 30th; is that correct? 1 A You see, normally they won't because | read the
2 A Correct. Whole A, B, C and D was dictated on 2 frozen section in my office which is on the
3 May 30th. 3 ground floor.
4 Q Okay. 4 Q I'mserry, | didn't understand you. |
5 A That's the gross description. 5 apologize.
6 @ Gotcha. And the final diagnosis, when was that 6 A The frozen sections are dong in the histology
7 dictated? 7 lab, which is in the basement. My office is on
8 A Thatwas -- as it says, it was finalized on 4th 8 the ground floor. So the sections, after they
9 of -- if | recall right, but let me just check. 9 “are stained and -- they're cut and stained,
10 | think it was on the 4th. 10 they're brought to my office to be read. Sol
11 Q On the 4th, you would have the ability as well 11 read in my office. Most of my work is done in
12 when you dictate the final diagnosis to re-look 12 my office when | read the slides. The gross
13 at the previous dictation -- 13 specimen cuttings, staining, et cetera, is done
14 A Correct. 14 in the histology tab, which is the basement.
15 Q --to make any changes or corrections, correct? 15 Q Soifi understand correctly, they would have no
16 A Correct. 18 knowledge about the conversation?
17 Q And that's what you do; is that correct? 17 A They would not, no, unless they are standing
18 A That's what | do. 18 right there.
19 Q Sothatitis finalized? 19 MR. WALTERS: Okay. That's all
20 A itis finalized. 20 the questions [ have. Thank you,
21 Q@ And then after that -- those corrections are 21 BY MR. POLING:
22 made, that final pathology report is put in the 22 Q Doctor, | just have one question. My name is
23 chart; is that correct? 23 Brant Poling, and | represent Dr. Denhom.
24 A Correct, it's signed off. 24 Do you have any preblems or criticisms of
25 Q Are there any other pathologists in your 25 the specimens that Dr. Denhom submitted to you?
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1 A No criticisms about the specimens he submitted, 1 early afternoon. So she starts typing as time
2 no. 2 permits for typing these reports.
3 MR. POLING: Thank you. No more 3 MR, LENSON: Just to make it
4 guestions. 4 easier, it's all one number.
5 MR, PESKIN: | have just a few 5 MR. PESKIN: Okay.
6 more following up on what Mr. Walters was 6 Q | mean, are you saying there's somebody there
7 asking. 7 who is assembling these reports from dictation
8 BY MR. PESKIN: 8 that is done at different times?
9 Q Forgive me, I'm still a little confused about 9 A No, no. What I'm saying is, just talking with
10 the generation of this report. 10 what you said, when -- there's one patient, any
11 A That's all right, i number of specimens come down, sither -- on the
12 Q As | understand what you said so far, is that 12 same day, either early or later, go only under
13 you - as you're sort of on the fly, as you're 13 one accession number. So if this -~ for
14 getting them, you're dictating the gross 14 discussion sake, not particufarly this case. If
15 descriptions, correct? 15 one specimen came at 10:00 in the morning and
16 A Correct. 16 one came at 2:00, they'll have the same
17 Q You dictated A, followed by B, and then | think 17 accession number.
18 you've already testified that in connection with 18 For discussion sake, if one came at 10:00
19 why you didn't call and ask where is the extra 19 in the morning, | dictated it; and some came at
20 tissue, that you were probably doing other 20 2:00, the accession number will be the same, but
21 things? 21 the number of specimen willhe A, B, C, D, et
22 A Yes. I was in the office, correct. 22 cetera. And I'll dictate the later specimen in
23 Q So you're looking at other tissue samples, 23 the later afternoon, or whenever it came.
24 correct? 24 Q The first page of this, under the final
25 A Slides or whatever. 25 diagnosis, you've already talked about this, you
90 92
1 Q Fair to assume you're picking up your microphone | 1 got this information -- or you prepared this
2 and dictating on other cases af that point, 2 information at least the next day if not even
3 correct? 3 days later, correct?
4 A No. |didn't say that. What I'm saying is 4 A The first page is the final report.
5 after the frozen section report is given, | do 5 Q Right.
6 not know where | would be, [ would be in the 6 A Correct.
7 gross cutting room dictating specimens which 7 Q Now, when you prepared the final report, did you
8 come down later in the afternoon, or | may be in 8 have - or would you have had the transcription
9 my office reading slides, or | may be just 9 of the gross description?
10 drinking coffee. | don't know where | was. 10 A Yes.
11 Q@ Okay. Well, C and D under the gross description | 11 Q So there is an interim - so I'm clear here,
12 section of this report were dictated — 12 hefore this final report is generated or
13 A Later in the afternoon. 13 finalized --
14 Q - sometime later, probably hours, a couple of 14 A Yes.
15 hours after A and B? 15 Q --there are parts of this that have already
16 A Correct, later in the afternoon. Correct. 16 been franscribed that you have in front of you?
17  Q How does the franscription department put all 17 MR. LENSON: Not parts, the
18 this together when you're dictating these paris 18 frozen section,
19 at different imes? That's what I'm not 19  Q Well, the whole gross description.
20 understanding. 20 A I'msorry. The gross description is in front of
21 A The dictation is in the machine, so she types it 21 me.
22 whenever. You see, she doesn't dictate one case | 22 MR. LENSON: Right.
23 at a time -- pardon me. She doesn't type one 23 A The second page, if | recall righf. The final
24 case at a time, | dictate all the gross 24 report, the first page, diagnosis typed after |
25 specimens, everything, in the late afterncon or 25 have reviewed all the slides.
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1 Q Okay. Sowhen you have -- when you're arriving 1 Q |didn't ask you —
2 at the final diagnosis and preparing to dictate 2 A [I'mjustteliing you, nobody in the city does.
3 this final diagnosis - 3  Q Do you know if there are pathologists that make
4 A Yes. 4 -« have you ever -- do you know whether there
5 Q --you already have in front of you the 5 are pathologists -
B transcription of the gross description? 6 A Yes
7 A Yes. 1have it because | don't have that one 7 Q --whose practice is to contemporaneously record
8 and the past history, if any, on this patient. 8 what their frozen section diagnosis is, either
9 Q Okay. Atsome point, then, there existed a 9 in handwriting or typed?
10 document that was the transcription of your 10 MR. LENSON: When they call the
11 dictation of just the gross description in this 11 physician?
12 case, correct? 12 MR. PESKIN: Yes., Write it down
13 A That's the one you have. 13 as they're saying it to the physician on the
14 @ Well, | don't know if that's the one | have. 14 requisition form.
15 A Okay. 15 A There are ways -- what you're asking me -
16 Q You have an opportunity, as Mr. Walters just 16 MR. LENSON: Do you know as of
17 said, when you are dictating your final 17 then, in 2003, whether or not another
18 diagnosis, to review the transcription of the 18 pathologist has a way of, or a procedure of
19 gross description, correct? 19 writing down.
20 A Correct. 20 A No.
21 Q And you can make changes then, correct? 21 Q Okay. | mean, would you agree with me that if
22 A Yes, correct. Correct. 22 you were to engage in that procedure, you would
23 Q Soif there's something you feel is inaccurate 23 have a record -~
24 on the gross description, you can make that 24 A Yes.
25 change and that change will be incorporated in 25 Q --acontemporaneous record -
94 96
1 ihe final report, correct? 1 A Yes.
2 A That's correct. 2 @ --exactly of what you said to the surgeon on
3 Q Sothere --is it fair to say there may be, and 3 the telephone?
4 may have been, a document that is the 4 MR. LENSON: Well, | don't think
5 transcription of the gross description, in this 5 that anybody can take issue with that, Larry,
6 case, that is different from this one? 6 but 'l object to the retevance of it.
7 A Youknow, it's a possibility always, as you say, 7 A Yes.
8 but the question will be when the transcriber 8 Q Have you adopted that practice since this case?
g types the gross, sometimes there are etrors and g MR. LENSON: Objection.
10 sometimes they leave blanks because of our 10 MR. NORCHI: Objection.
11 accent. So if there are blanks, | have to 11 A Now, what | do is | -- they send me, how do you
12 correct it. There are spelling errors. 12 call it, a progress note of the patient. Now |
13 Sometimes they don't understand. So, you know, 13 write it down. [write it down, date i, time
14 | have fo review the gross. | have to also 14 it, write it down, send it back.
15 review the microscopic, because sometimes they 15 MR. LENSON: Ckay. I'mgoing to
16 make errors in microscopic. Sometimes they 16 ask that any reference to subsequent changes in
17 don't understand languages. 17 the procedure be stricken from the record.
18 Q What happens to the document that you're 18 Q Why do you do that?
19 reviewing and making corrections on? 19 A Pardon me? Just want to make sure there's no
20 A The original document is not there onee | make 20 miscommunication, nothing. Clear. The surgeon,
21 corrections. 21 like you said, although | didn't think about it
22 @ Well, do you retain a copy in your file of what 22 initially, that you have an accent, it's
23 the raw transcription is of your gross 23 possibie they may not hear, it's possible they
24 description? 24 don't understand. | don't know that. So |l have
25 A No. No, nobody in the city does. 25 to write it down, give it to them.
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1 Q Okay. Now, let me ask you this: Given that you 1 Q Well, youT also fili in a blank, won't you?
2 have an accent, have you had experience whenyou | 2 A lIfthere is a fill-in, but in this case |
3 are doing dictation, that when you receive the 3 remember there was no fill in the blanks.
4 transcription back, that you have to make 4  Q You remember there was no fill in the blanks.
5 changes because the transcriptionist didn't 5 MR. PESKIN: Qkay. ! have no
8 understand you? B other questions.
7 A The transcriptionist sometimes don't understand, 7 MR. LENSON: Gentlemen, ladies?
8 correct. 8 No. Tell the court report you'll read your
9 Q Do you know -~ can you say with certainty, that 8 transcript.
10 you did not make changes in Section B of this 10 THE WITNESS: Parden me?
11 final report? 11 MR. LENSON: Tell the court
12 A On the -- for Section B. 12 reporter you'll read your transcript.
13 Q Section B of the gross description. 13 THE WITNESS: ' read my
14 MR. LENSQON: From the standpoint 14 transcript.
15 of what he said, probable -- 15 VIDEO TECHNICIAN: We're off the
16 Q Well you said - 16 record at 2:21.
17 MR. WALTERS: Let him ask the 17
18 question? 18
19 MR. LENSON: No, no, no. Hold 19
20 on. Are you saying anywhere or are you talking 20
21 about his diagnosis? 21
22 Q Letbeclear. Let me be clear. 22
23 We know now, as | think I'm understanding 23
24 this, that you had an interim -- 24
25 MR, LENSON: Opinion. 25
98 THE STATE OF QOHIO, ) S8: oo
1 Q --an interim transcription of whatever you COUNTY OF CUYAHOGA. )
2 dictated under the gross description before you I. Dariene Vance, a Notary Publ{c within
3 completed the final diagnosis section of this? and for the State of Ohio, duly commissioned and
4 A That's correct. . . qualified, do hereby certify that KANALYALAL PATEL,
5 Q Okay" As you sit h.ere today, can you say with M.D., was ftirst duly sworn to testify the truth,
6 certamty that you did not make any Changes - the whole truth and nothing but the truth in the
; you've got t?iaiEui:ﬁ}Zﬂnﬁéﬁeysofh; DOCtO{’ cause aforesaid; that the testimony then given by
9 question, him was by me reduced to stenotypy in the presence
10 Q --in Section B of the gross description of this o seid witness, aTteruards transeribec on @
11 report? computer/printer, and that the Toregoing 1s a true
12 A In Section B of the gross description, | did not ar_’d correst transcript of the rtestimony so givem by
13 make any changes. him ns atoresaid.
i4 Q How do you know that? I do further certify that this deposition was
15 A Pardon me? taken at the time and ptace in the foregoing
16 Q How do you know that? caption specified. I do further certify that I am
17 A We don't make changes on frozen section report, not & relative, counsel or attorney of either
18 Q We”! what tf the transcriptionist wrote the party, or otherwise interested in the event of this
19 frozen section diagnosis is quote biank aetion.
20 bronchial alveolar adenccarcinoma, she didn't TN WITNESS WHEREOF. I have hereunto set my
21 hear the word probabie? hand and affixed my seal of office at Cleveland,
22 A Well, as far as | recall, no changes were made. Ohie. on this ath cay of February 2005.
23 But if there's a spelling error -- if there's a L
24 spelling error, that's the only time 1 would e e L e onia
25 makea change. My Commission expires March 25, 2007.
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THE STATE OF

33:

COUNTY OF

Before me, a Notary Public in and for said
state and county, personally appeared the
above-named KANALYALAL PATEL, M.D., who
acknowledged that he did sign the Toregoing
transcript and that the same is a true and correct
transcript of the testimony so given.

IN TESTIMONY WHEREQOF, I have hereunto
affixed my name and official seal at

this day of

, 2005,

KANALYALAL PATEL, #.0.

Notary Public

My Commission expires:

oV
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