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S T I P U L A T I O N S  

IT IS HEREBY STIPULATED AND AGREED by 

and among the attorneys for the respective 

parties hereto that the deposition of HOWARD 

OZER, M.D. may be taken on behalf of the 

Defendants on JULY 24, 2002 in Oklahoma City, 

Oklahoma, by Elizabeth Caudill, Certified 

Shorthand Reporter within and for the State of 

Oklahoma, pursuant to agreement. 

IT IS FURTHER STIPULATED AND AGREED by 

and among the attorneys for the respective 

parties hereto that all objections, except as to 

the form of the question, are reserved until the 

time of trial, at which time they may be made 

with the same force and effect as if made at the 

time of the taking of this deposition. 

* * * * * *  
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* * * * * *  

HOWARD OZER, M.D., 

after having been first duly sworn at 2 : 0 3  p.m., 

deposes and says in reply to the questions 

propounded as follows, to wit: 

DIRECT EXAMINATION 

BY MS. REID: 

Q I'm just going to assume you had your 

right hand up there. 

A I did. It's being videotaped so you 

can confirm. 

Q That's right. I forgot about that. 

Doctor, my name is Christine Reid, and 

I represent Dr. Roberta Brown in a case being 

brought by Mary Ann Feathers, and we're here for 

your deposition today. 

I assume you've had a deposition taken 

before? 

A I have. 

Q All right. If at any time throughout 

this deposition, you, or the court reporter, for 

that matter, cannot hear me or don't understand a 

question, please let me know and I'll attempt to 

rephrase. 

A I will. Thank you. 

I 
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Q You're welcome. Could you give me your 

current business address, please? 

A Sure. I'm at the - -  I ' m  in the section 

of hematology-oncology in the Cancer Center at 

the University of Oklahoma Health Sciences 

Center, which is in Oklahoma City, Oklahoma. 

Q Okay. And how long have you been with 

the University of Oklahoma? 

A Little over two years. 

Q And your specialty is oncology? 

A It's hematology and oncology, yes. 

Q All right. Is there any particular 

type of cancer you subspecialize in? 

A Well, I do my research in the area of 

leukemia, lymphoma, and now in pancreatic 

carcinoma, but I see patients with all 

malignancies. 

Q Okay. Can you quantify the percentage 

of your practice that involves the treatment of 

breast cancer patients? 

A Certainly. It's about 30 percent. 

Because of the demographics, breast cancer being 

so common, I would say about a third of all my 

patients are breast cancer. 

Q Donna was kind enough to hand me a copy 
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of your CV. It's a 35-page document. I'm trying 

to see if there's a date on it. My question is 

how can I - -  maybe you can help me with this - -  

how I can determine whether this is the most 

current copy of your CV. 

A It's accurate, I'would estimate, within 

six months. I have not updated it in the last 

six months and have a few more publications, but 

I've not remade my CV since that one. 

a Okay. Off the top of your head without 

me reading your entire CV, are there any 

publications listed here that DEAL with the 

diagnosis and treatment of breast cancer? 

A There are a couple from the time when I 

was at Chapel Hill where we were looking at sort 

of physician's approaches to the diagnosis of 

breast cancer relating mostly to surgeons. And 

those are - -  are listed in the CV. There's only 

a few of those. They deal with populations 

rather than the specifics of breast cancer. 

And beyond that, there really isn't 

anything. 

Q Okay. I want to talk to you for a 

minute about your practice, and specifically AS 

it relates to the treatment of breast cancer 

D & R Reporting & Video, Inc. D&R - REPORTING & VIDEO 
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cancer patients. 

I assume that you see most patients 

after the diagnosis of cancer has been made? 

A Yes and no. We - -  in medical oncology, 

we follow patients for life, so that means that 

if we have patients who have either a hematologic 

or malignant problem that is cured, we follow 

them for 15 and 20 years. So we do do annual 

mammography, and we do breast exams serially in 

our patient population that is doing well. 

Q Okay. But your first contact with a 

patient, would it typically be after there's been 

the diagnosis of some type of malignancy? 

A That would be more typical, yes. 

Q All right. So you're not typically 

involved in the diag - -  the initial diagnostic 

process? 

A Well, I'm not sure what you mean by 

that. Generally, we're referred patients who 

have a breast lump. The - -  by - -  if you mean by 

initial diagnostic process, we're - -  we see 

patients, and I actually run the breast 

conference, which is this afternoon, where 

patients will come in with a lump and have an 

abnormal mammogram. So the very first visit to 
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the mammographer I might miss, but from the 

mammogram on, we're participants. 

Q All right. So you at that point might 

get involved in ordering surgical consultations, 

biopsies, et cetera? 

A That's correct. We have a 

multi-disciplinary team approach at OU where, 

once a patient has a suspicious-looking 

mammogram, they're seen by everybody. 

Q Okay. Is it a breast center of some 

type? 

A It is 

Q Okay. Can you, for my education, just 

go through the materials you have reviewed in 

this case? 

A Certainly. 

Q You have - -  let me interrupt for a 

second. Do you have a stack in front of you? 

A I do. 

Q All right. If you could just go 

through them and list for me what you have, I ' d  

appreciate it. 

A Certainly. Give me one moment. I 

reviewed the office records of Dr. Roberta Brown, 

the office records of Dr. John Dorsky, the Lake 
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Hospital System records, the office records of 

Dr. Green, the deposition of Dr. Brown, the - -  

I'm not sure what you call it, but the report 

from Dr. Levitan, the brief report from the other 

physician. 

Q Dr. Resnick? 

A Yes, Dr. Resnick. And I believe that's 

everything. 

Q Did you read Dr. Green's deposition? 

A I did not see Dr. Green's deposition. 

Hang on one - -  yes, I'm sorry, I did see Dr. 

Green's deposition. 

Q Do you know Armin Green at all? 

A I know the name. That's it. 

Q Okay. Did you read Mary Ann Feathers's 

deposition? 

A I did not see Mary Ann Feathers's 

deposition, no. 

Q Okay. Do you have any notes, either 

handwritten or typewritten, within your file? 

A I do not. 

Q Okay. How do you keep track of the 

information as you're reviewing it? 

A I - -  when I give my first report, I 

review it and immediately write a report, and 
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then I've spent the last two evenings 

re-reviewing it for this deposition. 

Q All right. But you don't take any 

notes during that process? 

A I do not. I did bring a copy of the 

AJCC's handbook for cancer staging to address the 

issue of survival statistics. 

Q You knew I was going to ask you about 

that , huh? 

A I did. 

Q Okay. We'll get to that in a minute. 

Did you bring any other literature with you? 

A No, just that. 

Q Okay. Did you do any other type of 

literature search - -  

A No, 

Q - -  prior to today's deposition? 

A No, I did not. 

Q Okay. Do you have any letters or 

correspondence from Donna Kolis in your file? 

A I do. 

Q Okay. Can you just tell me what the 

dates of those are? 

A Sure. In no particular order, I have 

one from February 15th, 2001. That is the 
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transmittal of the first set of materials; one 

from August 26 of 2001; one from January 24th of 

I 2002; one from - -  actually I take it - -  I have 
I , 
two from January 24th of 2002. 

Q Donna was working hard that day. 

A She was. One from March 20th of 2002, 

and one from April 22nd of 2002. And that, I 

believe, is it. 

a Okay. If you could do me a favor 

before you leave today, just have the court 

reporter make a copy of those - -  

A Will do. 

Q - -  for me. Thanks. 

Have we gone through all the materials 

you have reviewed in this case and that are 

contained within your file? 

A Yes, we have. 

Q The report I have that was furnished to 

me by Mrs. Kolis is dated April 13th, 2001. Do 

you have any additional reports other than that 

one? 

A No. That's i t .  

Q Okay. Was there a draft sent to Mrs. 

Kolis before this copy was produced? 

A No. This was it. 
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Q All right. This is the first, the only 

report? 

A Yes, it is. 

Q Did you say yes? I'm sorry. 

A Yes, I did. 

Q Dr. Ozer, I'd like to go to your report 

and talk about your opinions in this case. First 

of all, let's talk about your opinions related to 

the standard of care. 

It's my understanding that, in your 

lopinion, Dr. Brown should have sent Mrs. Feathers 

for surgical evaluation in February of 1999. 

A That's correct. I think the 

appropriate response for a dominant mass is one 

of two things: either an immediate referral to a 

surgeon or very close follow-up and repalpation 

of that mass and remammography. 

Q What do you mean by a dominant mass? 

A A dominant mass, in women who have 

fibrocystic changes of the breast, they may feel 

lumpy both to the patient and to the examining 

physician. But in this case, the patient reports 

a new, quote, dominant mass, unquote; in other 

words, a mass that she has identified is 

different and distinct, and those warrant close 

I 
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follow-up. 

Q And your opinion about the necessity of 

close follow-up is irregardless of the fact that 

Dr. Brown could not palpate that mass? 

A That's correct. Particularly given its 

size, it's at the lower limit of what has been 

documented in the literature for physicians to be 

able to detect, and therefore, it is quite 

understandable that a physician might miss it. 

At that point, it warrants referral of 

the patient to a breast surgeon who is more 

experienced in detecting such masses or, 

alternatively, a very careful follow-up to detect 

whether it's growing or not. 

Q What's your understanding of what the 

size of the mass was in February of 1999? 

A Well, the patient describes it as pea 

sized. 

Q Okay. What's the size of a pea? 

A That would roughly be half a 

centimeter. 

Q And the literature does document that 

masses of that size can be difficult for 

physicians to detect? 

A That's correct. Suzanne Fletcher, who 
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was at U N C  when I was there, did a rather elegant 

study in which they made breast models and put 

different size masses in those breast models and 

were able to demonstrate that physicians, in some 

cases, could not detect half centimeter to one 

centimeter lesions, but half a centimeter was the 

point at which they began to become detectable. 

Q Assuming the accuracy of that study and 

that opinion, is it possible that, even if Mrs. 

Feathers had been referred to a surgeon, the 

surgeon would not have been able to palpate the 

mass? 

A That is a possibility. 

Q How can we know one way or the other 

whether or not the surgeon would have been able 

to palpate the mass? 

A Well, we can’t know one way or the 

other. 

Q And if a surgeon could not palpate the 

mass, he or she couldn’t take any further steps; 

i.e., a needle biopsy or anything along those 

lines? 

A Well, the appropriate response is that, 

number one, you’re correct, a needle biopsy 

cannot be done unless the mass can actually be 
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palpated; but number two, if the patient is 

complaining about it, you sit with the patient - -  

and this can either be the surgeon or the general 

practitioner - -  and say we can't find it but 

you're feeling something, we recommend self-exam 

and we recommend you come back in two months, a 

different time of your period, and we will, if 

necessary - -  and we will re-examine you and we 

may repeat a mammography in three months. 

Q Does the standard of care under these 

circumstances require a follow-up visit in two 

months? 

A Well, I hesitate to say specifically 

two months, but certainly the standard of care 

does require that degree of close follow-up. 

Q Okay. Well, what's the outline of when 

or the standard of care would require Mrs. - -  

Dr. Brown to - -  let me start all over again. I ' m  

getting jumbled here. 

What does the standard of care require 

as relates to follow-up for Mrs. Feathers? 

A Two to three months would be 

appropriate and within - -  

Q Three months for a follow-up visit? 

A Correct. 
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Q How about a mammogram? 

A Same thing. 

Q As we sit here today, can you say to a 

reasonable degree of medical probability that had 

Mrs. Feathers returned in two to three months for 

a follow-up, which would bring us to April or May 

of 1999, that the mass would have been palpable 

or would have been evidenced on mammogram? 

A Well, the mass clearly grew in the 16 

months, and the tumor, itself, was 1.7 

sonometers, and the mass was significantly larger 

than that, which is fairly typical for the growth 

of breast cancers. 

So, yes, I think that within a 

reasonable degree of medical probability, it 

would have been palpable very shortly after 

February of ' 9 9 .  

Q And detectable on mammogram? 

A It was not detectable on mammogram 

until rather late. I believe she had a mammogram 

in October of '99 that was read as normal. And 

again, there's a 15 percent false negative rate, 

so that's not - -  not surprising. But the 

mammogram, nonetheless, should have been repeated 

at that second follow-up visit. 
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Q Is there ever a situation where a 

patient detects a mass, the physician does not, 

and referral to a surgeon is not necessary? 

A Well, you're implying that the patient 

is - -  does not have a cancer in that situation. 

And the problem is that we don't know that the 

patient doesn't have a cancer. 

If the physician cannot palpate the 

mass, it is not, as I said, imperative that the 

patient immediately be referred to a surgeon, but 

it is imperative, if that physician chooses not 

to refer, that the physician then assumes the 

responsibility of that very close follow-up. 

Q Okay. So while a surgical consult may 

not be necessary, under these circumstances, you 

must always have close follow-up every two to 

three months? 

A Correct. 

Q Do you have any other opinions 

regarding the standard of care in this case? 

A No, I do not. 

Q Okay. So just so I can summarize, make 

sure I'm clear, it's your opinion that either 

Dr. Brown either should have sent Mrs. Feathers 

for surgical evaluation or should have arranged 
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for closer follow-up every two to three months 

with a follow-up visit and mammogram? 

A Correct. 

Q Okay. Now, in your report, you state 

that it's your belief that the tumor identified 

in June of 2000 is the same mass that was 

reported by Mrs. Feathers in February of 1999. 

A That's correct. 

Q What's your basis for that opinion? 

A It's in the same location, the patient 

feels it's the same mass throughout, and it is 

very close to an area of DCIS when it's 

ultimately diagnosed. So clearly that area of 

the breast is involved in the development of this 

tumor. 

Q All right. I must be - -  I'm confused 

about this. Are you - -  are you familiar with 

Dr. Brown's note where she describes the mass as 

existing at 11:00? 

A Correct. 

Q And on a mammogram in June of 2000, 

it's reported the - -  the mass is reported at 

2: O O ?  

A Correct. NOW, there I would differ 

with Dr. Levitan, although he says it's in a 
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the way you're detecting the mass is to rub the 

breast back and forth. And so - -  I've not 

examined the patient, I don't know whether she 

has large breasts or small breasts, but you can 

appreciate that breasts are mobile and the tumor, 

itself, is mobile. So as you move your - -  your 

fingers across the breast, you may feel i t  in a 

different area than it actually is located. 

In any event, I think the likelihood, 

if you use the term more likely than not, more 

likely than not, what the patient felt, continued 

to think she felt, and what was ultimately 

diagnosed were one in the same lesion. 

Q And your basis for that is that it's 

within the different quadrant and there's medical 

or anatomic explanations as to why you could have 

two different descriptions? 

A That's correct. 

Q You mentioned DCIS in your basis for 

your opinion that it's the same tumor. I'm not 

sure I understand how that fits in. 

A Well, DCIS is a precursor, and more of 

this tumor is composed of DCIS than actual 

infiltrating carcinoma. That tends to be a 

relatively non-lumpy lesion, although it can 

1 
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appear as a lump. It can be more difficult to 

detect. And she probably had more of an element 

of DCIS in February of '99 than she had in June 

and July of 2000. 

Q Is it possible that the tumor 

identified in June of 2000 is a different mass 

than that was reported in February of 1999? 

A Anything's possible, but I think it's 

less likely than not. 

Q Let's talk about mammograms for a 

minute. I think you stated earlier that there's 

a 15 percent false negative rate in mammograms? 

A Correct. 

Q Is there a particular type of mass 

that's less detectable with mammograms? 

A Lobular carcinoma and DCIS may be a 

little more difficult to detect. 

Q Have you seen the mammograms in this 

case? 

A I have not seen the mammograms, only 

the written reports. 

a I take it you don't have any criticisms 

of the mammography techs or the radiologist who 

interpreted the mammograms? 

A No, I do not. 
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Q Let's turn to the survival rates that 

you speak about in your report, if you would, 

Dr. Ozer. 

A Sure. 

Q Now, you brought with you what 

publication today? 

A This is the - -  it's a pocket version, 

but has the same information, the AJCC Staging 

Manual for all tumors. And I can get the court 

reporter to make a copy, but breast cancer begins 

on page 161. 

Q Okay. What edition is that? 

A This is the undefined edition. Hang on 

a moment. 

Q NOW, how does that - -  the - -  the AJCC 

is the staging manual? 

A Correct. 

Q Does the NCCN just relate to treatment 

guidelines? 

A That's right. NCCN publishes treatment 

3uidelines. The AJCC staging system is the one 

- -  it's the American Joint Committee on Cancer, 

2nd it's the one that we all adhere to. 

I, for example, chair the cancer 

2ommittee of the university, and we have to meet 
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Q And then that stage, based upon the 

type of tumor it was, gives her a greater than 80 

percent five-year survival rate? 

A It gives - -  yes, it gives her a 80 - -  

at five years, it's 85 percent according to this 

document. 

Q Okay. Because your report - -  and I'm 

not trying to dance on a pin head here, but your 

report says 80 percent five-year survival. 

A Correct. 

Q But 85 percent would be more accurate? 

A 85 percent would be the more precise 

number, that's correct. 

Q That was a better way to put it .  NOW, 

Dr. Levitan uses 88 percent. You  don't agree 

with that? 

A I won't argue over 1 or 2 percent. The 

only point I'll make is that for years four, five 

and six from diagnosis, the differential between 

Stage 1 and Stage IIA is 10 percent. And the 

numbers provided for five years are 95 percent 

for Stage I and 85 percent for Stage 11. So he's 

a tad optimistic or pessimistic, depending o n  

your point of view, when he says 3 to 5 percent. 

I'm saying it's closer to 10 percent. 
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Q All right. Now, for a Stage I cancer, 

you've stated that the survival rate is greater 

than 95 percent for five years. 

A Correct. 

Q Is that the most precise number? 

A Yes, that is more precise. 

Q Okay. And you're taking issue somewhat 

with Dr. Levitan's differential between the 

survival rates for those two stages of cancer? 

A Yes. I mean, he says 3 to 5, I ' m  

saying 10. That wouldn't matter much in lots of 

measurements, but if it's the amount of time you 

spend at home with your wife, it would be a big 

difference. 

Q Okay. Now, Dr. Levitan figures, 

though, that he lists - -  for the survival rates 

for a Stage I cancer, he lists 91 percent at five 

years, 85 percent at 10 years. Do those not come 

from the staging manual? 

A I couldn't tell you where they come 

from. 

Q Okay. And that's why you take issue 

with them? 

A Correct. 

Q All right. Do you know Dr. Levitan at 

I 

D & R Reporting & Video, Inc. D&R - REPORTING & VIDEO 



1 

3 

4 

5 

6 

7 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

2 0  

21 

2 2  

2 3  

25 

217 

all? 

A I know of him, yes. 

Q Have you and he been on opposite sides 

of the fence before in a medical malpractice 

expert situation? 

A That, I really couldn't tell you. 

Q Okay. Just curious. Do you agree with 

Dr. Levitan's statement that the prognosis for a 

patient with a single microscopically involved 

lymph node approximates that of a patient with a 

negative node? 

A I would agree with that statement, with 

the caveat that every time you add a lymph node, 

your prognosis is impacted just slightly. But I 

think that's what he means when he says 

approximates. 

Q Okay. If Mrs. Feathers had been 

diagnosed in 1999, it's your opinion that she 

would have had a Stage I cancer; right? 

A Correct. 

Q All right. Assuming that to be true, 

diagnosing - -  why I can't get that - -  February of 

1999 - -  I can't get that date in my head. 

Assuming a diagnosis in February of 1999 Stage I ,  

would she still have needed a lumpectomy? 
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A Yes. 

Q Chemotherapy? 

A I believe she would of needed 

chemotherapy. There are some who might not 

recommend that; however, the fact that she's a 

rather - -  rather low on her ER/PR expression, and 

more importantly the fact that she's HER-2 

positive, to me is sufficient to warrant 

chemotherapy. So, yes, I would have recommended 

chemotherapy for her as a Stage I. 

Q Okay. Radiation as well? 

A Yes. 

a Tamoxifen therapy? 

A Yes. 

Q So to kind of speak in lawyer terms 

here, this delay - -  I'll have to say alleged 

delay in diagnosis resulted simply in a 10 

percent differential in her survival rate? 

A With the - -  if you took out the simply, 

I would agree with that statement. 

Q Yeah. That's not - -  let me - -  let me 

put it in - -  take out that word simply. 

So looking at this case on a whole, the 

alleged delay in diagnosis of the breast cancer 

for approximately a year or 14 months led solely 
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to a decrease - -  a 10 percent decrease in the 

survival rate? 

A That's correct. 

Q Do you follow the NCCN guidelines when 

it comes to treatment regimens for patients? 

A We certainly review them and use them 

as a helpful guide. We don't blindly follow 

them, no. 

Q So they don't necessarily provide a 

standard of care? 

A They provide a framework but not a 

standard of care. 

Q Okay. Can we agree that the properties 

of Mrs. Feathers's cancer did not change between 

1999 and the year 2000? 

A I would agree, again, in the more 

likely than not context that that's true. 

Q Okay. Do you have an opinion on how 

long it took Mrs. T u m o r  - -  Mrs. Tumor. It's been 

a long day, Doctor. 

Do you have an opinion on how long it 

took Mrs. Feathers's tumor to grow to 1.7 

centimeters? 

A I think the natural history of breast 

cancer can be anywhere from one to five years. 
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In this particular case, it's not a overly 

aggressive or rapidly growing tumor, but I think 

its origin almost certainly predates ' 9 9 .  I'm 

not certain whether it predates ' 9 8 .  But I think 

a ballpark would be an origin at some point in 

early ' 9 8 ,  winter of '98. 

If a physician will have difficulty 

palpating a mass smaller than a half a 

centimeter, would you expect a patient to be able 

to palpate that size of a mass? 

Well, everyone varies quite a bit. I 

think patients are more attuned to breast 

self-examination than are physicians. And I 

would estimate that the majority of masses that 

we detect , flwefl being - -  that we see in the 

clinic, rather, are brought to our attention by 

patients rather than physicians being able to 

pick up a mass when they do a physical exam. 

So it wouldn't surprise me that a 

patient would be able to detect a pea-sized mass 

for the first time. 

Q Just because they have a better sense 

of their own body and the changes? 

A Exactly . 

Q Okay. Do you agree with the statement 
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that the highest risk of recurrence of breast 

cancer is in the first two years? 
I 
I A Actually, I - -  I can give you the 

numbers for that, and the answer to that is no. 

It might be for Stage IV disease but it's not for 

Stage 0, I or IIA if we look at the statistics. 

For example, the majority of relapses 

have occurred in year five rather than in year 

one or two for those early stages. 

Q What are you looking at? Are you 

looking at the journal? 

A I'm looking at the - -  at page 165. And 

these are the curves. And just to give you an 

example of how a rapidly recurrent tumor would 

be, if you look at Stage IV, which is metastatic, 

these are survival, which is an equivalent to 

relapse, there is a 60 percent roughly - -  6 2  

percent survival after one year with metastatic 

disease. 

So that means that 38 percent have 

relapsed and progressed and the patients have 

died. The majority are dead after two years with 

metastatic disease. 

If you look now at Stage IIA, which is 

what she's ultimately diagnosed with, her curve 
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demonstrates that after two years, the decrement 

from 100 percent is, oh, 10 percent, maybe. So 

10 percent of relapsed have progressed and died 

in the first two years, and then the - -  at five 

years - -  remember it's now down to 85 percent. 

Q Right. 

A So 50 percent of the total 15 percent 

I 

deaths is 7 percent, and the 7 percent has 

occurred by about three years. So you have to go 

to four years before the majority of patients are 

relapsing and dying. 

Q That curve you're looking at, does that 

only consider patients who have a recurrence and 

die within five years? 

A Actually it considers - -  it's an intent 

- -  what we call an intent to treat analysis which 

is deaths from all causes which is what we use 

for all our statistics. So it includes patients 

that die of heart attacks and other things, all 

thought to be related. 

Q Does it include a patient that died of 

a heart attack but didn't have a recurrence of 

cancer? 

1 
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Q Okay. Because that statement I gave 

you, that the highest risk of recurrence is 

within the first two years, came from Dr. Green 

during his deposition as Mrs. Feathers's treating 

physician. I ' m  not quite sure where he gets that 

statistic as well. 

A I'm not sure, either. And I would 

dispute that for this kind of a small, slowly 

growing tumor. 

the What I tell my patients is that - -  

analogy I give them is that it's - -  if you take 

the gondola to the top of the mountain and a 

group of bad skiers gets off, some of them are 

going to fall early and some of them will make it 

most of the way down, but there will be people 

falling off all the way or falling all the way. 

Q Dr. Ozer, I think I'm just about 

through. I want to take a minute to talk to you 

a little bit about your experience as an expert 

in medical malpractice litigation. 

A Certainly. 

Q You served as an expert in the past 

before? 

A Yes, I have. 

Q When did you first start doing this 
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type of work? 

A The very first case I did was in 1 9 8 4 .  

Q Do you know about how many cases you 

review a year? 

A I've now reviewed about 55, 58 cases, 

and it's probably one every six weeks, I would 

guess . 

Q So you've done a total of 55 to 58 

since 1984? 

A Correct, 

Q Any estimate on the breakdown of 

plaintiff versus defense? 

A About 80 percent have been for the 

plaintiff and 2 0  percent for the defense. 

Q What do you charge to review records? 

A I charge an initial retainer fee of 

$1,500 and then $350 an hour thereafter. 

Q How about for deposition? I probably 

should have asked this sooner. What's the charge 

for deposition? 

A I can give you any number I want now. 

Q Oh, no. I'll pull an old transcript. 

A It's $1,500 as a flat fee for a 

deposition because I have to block out the 

afternoon. 
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Q Okay. How about trial testimony? 

A For trial testimony, I charge $3,000 a 

I day, plus expenses. 
Q Do you have plans to come - -  actually 

it's to Lake County, in Mentor, Ohio, in 

September for the trial of this case? 

A If I'm asked, I will. 

Q Okay. I'm just going to take a minute 

to take a look at my notes. 1 think I'm just 

about through. 

What's the risk of breast cancer in the 

overall population? 

A One in eight. 

Q One in eight? 

A Among women, it's one in eight. 

Q Does that change depending on the 

I 
patient's age? 

A It does. The lifetime risk is one in 

eight. The majority of breast cancer occurs in 

women over the age of 55 or 60. 

Q What's the percent of one in eight? 

Never mind. 

Do you have an opinion whether or not I 
Mary Ann Feathers requires breast reconstruction? 

A I saw a discussion in there regarding 

I 
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that. The majority of women who have a 

lumpectomy will - -  let me take that back. It 

varies a lot with the individual. It also varies 

with the size of the woman's breasts. 

Obviously if you have larger breasts 

and you have a lumpectomy, the surgeon is able to 

do a little bit of reconstruction at the time of 

the lumpectomy without much of a difference. 

If your breasts are very small, a 

lumpectomy has a greater impact. And it depends 

a lot on whether the woman doesn't like having 

asymmetry. I've not seen her, I've not examined 

her, I've not spoken to her. It would be her 

call as to whether she needed reconstruction. 

Q Is there a time frame you typically 

wait before you do a reconstruction? 

A It can be done immediately. However, 

in someone who is getting chemotherapy and 

radiation therapy, it is far preferable to wait 

at least until a l l  of that is complete and then 

give them another four to six months before you 

do reconstruction. 

M S .  REID: Dr. Ozer, I don't think I 

have any more questions. I appreciate your time. 

THE WITNESS: Certainly. 
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MS. REID: If you would just have the 

court reporter make a copy of those letters and 

the pages of the manual - -  

THE WITNESS: Will do. 

MS. REID: - -  I would appreciate it. 

THE WITNESS: Okay. 

MS. REID: Do you want to talk to Donna 

for a minute? 

MS. KOLIS: Doctor, are you going to 

read the deposition or would you like to waive 

the reading? 

THE WITNESS: I'm happy with it if  

you're okay with it. 

MS. KOLIS: I ' m  fine with it. Just 

indicate for the court reporter that I would like 

a copy of the transcript. 

THE WITNESS: Okay. 

(Deposition concluded at 2:48 p.m.) 
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C E R T I F I C A T E  

STATE OF OKLAHOMA ) 

) s s :  

COUNTY OF OKLAHOMA 1 

I, ELIZABETH CATJDILL, CSR in and for 

the State of Oklahoma, certify that HOWARD OZER, 

M.D. was by me sworn to testify the truth; that 

the above and foregoing deposition was taken by 

me in stenotype and thereafter transcribed and is 

a true and correct transcript of the testimony of 

the witness; that the deposition was taken on 

JULY 24, 2002 at 2:03 p.m. in Oklahoma City, 

Oklahoma; that I am not an attorney for or a 

relative of either party, or otherwise interested 

in this action. 

Witness my hand and seal of office on 

this 31st day of July, 2002. 

----___ 

ELIZABETH CAUDILL, CSR, RMR, CRR 

CSR No. 161 
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DONNA TAYLOR - KOLIS 60. L.P.A. 
A T T O R N E Y S  A T  L A W  

Third Floor - Standard Building 
1370 Ontario Street 
Cleveland, Ohio 44 1 13- 179 1 
(216) 861-4300 
1-800-243 -9286 
Fax: (216) 621-4959 
E-mail: DJTKLaw@aol.com 

@I 48 February 15,200 1 

DONNA TAYLOR-KOLIS 

MICHAEL J. SKINDELL 

Via Federal Express Standard Overnight 

Howard Ozer, M.D., PbD. 
15 16 Camden Way 
Oklahoma City, OK 73 1 16 

RE: Mary Ann Feathers 

Dear Dr. Ozer: 

Thank you for agreeing to review the matter of Mary Ann Feathers regarding a potential medical 
negligence claim. Enclosed for your review are the following records: 

1. 
2. 
3. John Dorsky, M.D. 
4. Lake Hospital System 

Family Care Associates (Drs. Hackett & Brown) 
Armin Green, M.D. (Ireland Cancer Center) 

Also enclosed is a check in the amount of $1,500.00 representing a retainer for your services 
rendered in this matter. 

I would like to request that you call me upon completion of your review to discuss your opinions in 
this matter. If at all possible, I would like to know your opinions within 4 weeks of your receipt of 
this material. 

Again, thank you for evaluating this matter, and I look forward to hearing from you. 

DTK:vjw 
Enclosures 

Donna Taylor-Kolis i/ 
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Cleveland, Ohio 44113-1701 
(216) 861-4300 
1-800-243-9286 
Fax: (216) 621-4959 

Howard Ozer, M.D., Ph.D. 
15 16 Carnden Way 
OkI&ou1a C k j ,  OK 73 1 16 

DONNA TAYLOR-KOLIS 

August 26,2001 

RE: Maiy Ann .Feathers 

Dear Dr. Ozer: 

In connection with the above-referenced matter, please call my office at your earliest convenience. 
The deposition of Dr. Brown will be going forward on September 11, 2001 and I would like to 
speak with you before that date regarding some issues to be addressed at the deposition. 

Sincerely yours, 

Donna Taylor-Kolis 

DTK: sla 
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EXECUTIVE DIRECTOR 
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H o d  k, MD., PhD. 
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DearDr.02eK 

h connscton.with the aboveqtioned client please be advised ?hat this matter has been set for trial on ~pri129,2o(n @ 
8:30 am. I need to make mmgements to go over your testimony with you should ‘rhis case go f o d  U p n  
i-eceipt of this coqndaice, pleasc caU me at the direct dial numkr listed above. 

Donna Taylor-Kolii 
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* ALSO MEMBER OF DISTRICT OF COLUMBIA BAR 
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NATIONAL BOARD OF TRIAL ADVOCACY 
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Howard Ozer, M.D., Ph.D. 
15 16 Camden Way 
Oklahoma City, OK 73 1 16 

RE: Mary Ann Feathers 

Dear Dr. Ozer: 

The above-captioned lawsuit has now been re-set for September 26, 2002. Please have a staff 
member call my office to confirm that you would be available to testify on September 27th or the 
morning of September 30t”. 

Additionally, defense counsel would like to take your deposition in June of 2002 and I would ask 
that you or a staff member contact our office to advise us of your dates of availability. 

Sincerely yours, ,. 

Doma 4!@ Tay or-Kolis 
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DONNA TAmOR - KOLIS CQ. L.P.A. 
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1370 Ontario Street 
Cleveland, Ohio 44113-1701 

1-800-243-9286 
Fax: (216) 621-4959 

(216) 861-4300 

January 24,2002 

Howard Oza, MD., PhD. 
1516 Canden Way 
Oklahoma City, OK 73 1 16 

DONNA TAYLOR-KOLIS 

Enclosed please find the deposition testimony ofMary AnnF&m’ sxbqmnt kdng physician, Armin Green, M.D. 
I wouldlke for you to read itto detemine whether or not you are in agreement with the opinionsthat he has in this n&. 
when you concluded it,, please give me a call so we can discuss the same. 

Sincerely yours, 

Donna T a y l o r - ~ o ~  

DTK: jme 
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l-his c a ~ e  has yet again been reset for trial. The new trial date is 5epternber 16, 
2002. A t  t h i s  point, the Defendant ha5 not  made an attempt t o  settle the  claim 
and we do no t  know whether or not they will. 

Enclosed please find the expert reports for Dr. Brown. 

Counsel for Dr. Brown would like t o  take your digcovery deposition sometime in late 
June, or early July. Please call my office wi th  available dates. 

Sincerely yours, 

Donn v v  T ylor-Kolis 
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Note: Intramammary lymph nodes are coded as axillary lymph nodes. 

(2) Internal mammary (ipsilateral): lymph nodes in the intercostal spaces 
along the edge of the sternum in the endothoracic fascia. 

Any other lymph node metastasis is coded as a distant metastasis 
(MI), including supraclavicular, cervical, or contralateral internal 
mammary lymph nodes. 

Metastatic Sites. All distant visceral sites are potential sites of metastases. 
The four major sites of involvement are bone, lung, brain, and liver, but this 
widely metastasizing disease has been found in almost every remote site. 

fULES FOR CLASSIFICATION 
Clinical Staging. Clinical staging includes physical examination, with 
careful inspection and palpation of the skin, mammary gland, and lymph 
nodes (axillary, supraclavicular, and cervical), pathologic examination of 
the breast or other tissues, and imaging to establish the diagnosis of breast 
carcinoma. The extent of tissues examined pathologically for clinical stag. 
ing is less than that required for pathologic staging (see Pathologic Stag- 
ing). Appropriate operative findings are elements of clinical staging, 
including the size of the primary tumor and chest wall invasion and the 
presence or absence of regional or distant metastasis. 

Pathologic Staging. Pathologic staging includes all data used for clinical 
staging and surgical resection as well as pathologic examination of the pri, 
mary carcinoma, including not less than excision of the primary carcinoma 
with no tumor in any margin of resection by gross pathologic examination. 
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can be mcluded ~n the pathologic stage if there 1s only microscopic, 
involvement at the margm. If there 1s tumor in the margin of 

llOn by gross examnation, it is coded as TX, because the extent of pri- 
mmcr cannot be assessed Resectmn of at  least the low axillary lymph 
e v e 1  &-&at IS, those lymph nodes located lateral to the lateral 
ofthe pectorahs mmor muscle-should be carried out. Such a resec- 

ordmady wll include SIX or more lymph nodes Metastatic nodules in 
fat adjacent to the mammary carcinoma, wthout  evldence of residual 
ph node tissue, are considered regional lymph node metastases. 
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REGIONAL LYMPH NODES 

CLASSIFfCATION 

primary Tumor 
n e  clinical measurement used for classifying the primary tumor (T) should 
be the one judged most accurate (e.g., physical examination or mammo- 
gam). Pathologically, the tumor size for classification (T) is a measurement 
of the invasive component. For example, if there is a large in situ compo- 
nent (4 cm) and a small invasive component (0.5 cm), the tumor is class- 
Sed  as Tla.  The size of the primary tumor should be measured before any 
tissue is removed for special studies, such as for estrogen receptors. 

Multiple Simultaneous Ipsilateral Primary Cancers 
The following guidelines should be used when classifying multiple simulta- 
neous ipsilateral primary (infiltrating, grossly measurable) carcinomas. 
These criteria do not apply to one grossly detected tumor associated with 
multiple separate microscopic foci. 

I. Use the largest primaq carcinoma to classify T. 
2. Enter into the record that this is a case of multiple simultaneous ipsilat- 

eral primary carcinomas. Such cases should be analyzed separately. 

Simultaneous Bilateral Breast Carcinomas 

Each carcinoma is staged separately. 

Inflammatory Carcinoma 
Inflammatory carcinoma is a clinicopathologic entity characterized by dif- 
fuse brawny induration of the skin of the breast with a n  erysipeloid edge, 
usually without an underlying palpable mass. Radiologically, there may be a 
detectable mass and characteristic thickening of the skin over the breast. 
This clinical presentation is due to tumor embolization of dermal lymphat- 
ics. The tumor of inflammatory carcinoma is classified as T4d. 

Paget’s Disease of the Nipple 

Paget’s disease of the nipple without an associated tumor mass (clinical) or 
invasive carcinoma (pathologic) is classified as Tis. Paget’s disease with a 



qonstrable mass (clinical) or an invasive component (pathologic) Is 
died accordlng to the size of the tumor mass or invasive component. 

Skin ofthe Breast 
Dimpling of the skin, nipple retractlon, or any other slun change except 
those descnbed under T4b and T4d may occur in T1, T2, or T3 without 
changing the classlfrcation. 

Chest Wall 
The chest wall includes the ribs, intercostal muscles, and serratus anterior 
muscle but not the pectoral muscle. 

DEFINITION OF TNh4 

Primary Tumor (T] 

Definitions for classifying the primary tumor (T) are the same for clinical 
and for pathologic classification. The telescoping method of classification 
can be applied. If the measurement is made by physical examination, the 
examiner will use the major headings (Tl ,  T2, or T3). If other measure- 
ments, such as mammographic or pathologic, are used, the examiner can 
use the telescoped subsets of T1. 
TX Primary tumor cannot be assessed 
TO No evidence of primary tumor 
Tis Carcinoma in situ: intraductal carcinoma, lobular carcinoma in situ, 

TI Tumor 2 cm or less in greatest dimension 
T l a  0.5 cm or less in greatest dimension 
T l b  More than 0.5 cm but not more than 1 cm in greatest dimen- 

T l c  More than 1 cm but not more than 2 cm in greatest dimension 
T2 Tumor more than 2 cm but not more than 5 cm in greatest dimension 
T-  Tumor more than 5 cm in greatest dimension 

Lmor of any size with direct extension to chest wall or skin 

or Paget’s disease of the nipple with no tumor 

sion 

I T4a Extension to chest wall 
’ T4b Edema (including peau d’orange) or ulceration of the skin of 

the breast or satellite skin nodules confined to the same 
breast 

T4c Both (T4a and T4b) 
T4d Inflammatory carcinoma (See the definition of inflammatory 

Note: Paget’s disease associated with a tumor is classified according to the 
size of the tumor. 

carcinoma in the introduction.) 

Regional Lymph Nodes (N) 
NX 
NO 

Regional lymph nodes cannot be assessed (e.g., previously removed) 
NO regional lymph node metastasis 

. I Y  
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Fig, 25-11 Relative survival rates according to stage of disease. Data taken 
from 50,834 patients listed in the Surveillance, Epidemiology, and End 
Results Program of the National Cancer Iqstitute. Patienti were diagnosed 
between 1983 and 1987. Stage 0 represents 4,601 patients; Stage I, 16,519; 
Stage IIA,’l4,692; Stage IIB, 8,283; Stage IIIA, 1,656; Stage IIIB, 1,389; 
and Stage IV, 3,694. 

N1 
N2 

N3 

Metastasis to movable ipsitateral axiltary lymph node(s) 
Metastasis to ipsilateral axillary lymph node(s) fixed to one another 

Metastasis to ipsilateral internal mammary lymph nod&) 
or to other structures 

Pathologic Classification (pN) 
pNX 

pNO 
pN1 

Regional lymph nodes cannot be assgssed (e.g., previousiy removed, 

No regional lymph node metastasis 
Metastasis to movable ipsilateral axillary lymph node(s) 
pN l a  
pNlb  

or not removed for pathologic stukly) 

Only dcrometastasis (none larger than 0.2 cm) 
Metastasis to lymph nodeb), any larger than 0.2 cm 

philbi 

pN 1 bii 

oNlbiii 

Metastasis in one to three lymph nodes, any more than 0.2 

Metastasis to four or more lymph nodes, any more than 0.2 

Extension of tumor beyond the capsule of a lymph node 

cm and all less than 2 cm in greatest dimension 

cm and all less than 2 cm in greatest dimension 



Metastasis ipsilateral to . . * ~ ~ - -  
another or to other structures 

73 Metastasis to ipsilateral internal mammary lymph node(s) 

listant Metastasis (M) 
MX Presence of distant metastasis cannot be assessed 
MO No distant metastasis 
MI Distant metastasis (includes metastasis ro ipsilateral supraclavicular 

lymph node(s)) 

HISTOPATHOLOGIC TYPE 
m. '..istologic types are as follows: 

.loma, NOS {not otherwise specised) 
)tal 

lntraductal (in situ) 
Invasive with predominant intraductal component -. 
Invasive, NOS 
Comedo 
Inflammatory 
Medullary with lymphocytic infiItrate 
Mucinous (colloid) 
Papillary 
Scirrhous 
Tubular 
Other 

5 L * -  
Undfierentlated carcinoma 

HISTOPATHOLOGIC GRADE (G) 
GX Grade cannot be assessed 
GI Well differentlated 
G2 Moderately dlfferentlated 
G3 Poorly dlfferentlated 
G4 Undlfferentlated 
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