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MARVIN [, mELSONW, JR., M.D.,
having been first duly sworn, was examined

and zestified as follows:

EXAMINATION
BY MR. WINTHROFE:
Q. Tell we your name, please,

AL Marvin D, Nelson, Jr.

o] You are a physiclan?

. I am.

. Specializing in what?

R Fadiatric neural radiolegy.

Q. That's a subspecialty of radiclogy?

AL That's correct.

Q. Since the completion of your fellowship, have
you dovoted substantially all of your professional time
to pediatric neural radiology?

B That's correct.

G Have you ever -- strike fhat.

You've had your deposition taken pefore,
heven't you?

AL Yas, I have.

. You are familiar with the procedure that we are
golng te go through over the pext hour or two?

A Yas, T am,

ir
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[N if ai any time I ask you a guest

unolear and you don't understand, wiil ¥

B Yes, L wi

. Prior to this case, have you aver consulted
with or provided expert witness services for the law
fFirm of Harris, Palumbo, =2t al.?

L. Kot that I recall.

0. Do you have any understanding how it is that
Mr. Powers obtalned your name for consulting purposes?

B, Ho,

. Lo you, Dr. Helson, advertise your services as
an ewpert consulhant or witness?

B, T do not.

Q. Have you testified hy way of depcosition cr
trial in any Arizona cases in the past?

A 1 think T'wve given one deposition in an Arizona
case, and it was azbout s premature infant that had
rultiple interventricular hemorrnages. T think the cese

wan called Clentens

, and I don't remember who it
was against,
1t may, actually, be even still ongoing for
that matter, but no trial testimony in Arizona.
[ Whe was the ohyegiclan that retained you in that
case? Also, whe's the lawyer who retained you?

o't know. I probably cen look if up. But

=]
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can'i re

all the nams.
(O Have you sver given deposition o
testimony in the past invelving uthe diagn

nascpharyngeal tumors?

A, Brain tuvmors, yes. Specifically a

nasepnarynaeal tumer, no.

0. That would irclude pediatric patients, as well?
AL Orly pediatric patients.
. po you have a file that you maintain in

ot e

conprTtien with yvonr work jo dthds case?
A ot- 1

A, i brought, basically -- I don't have

handwritten notwes, if that's what you are asking. 1

. We're going to get there. Let me show you --
in fact, you'we got it in front of you -- "Plaintiff’s
Third Supplemental Disclosure Statement,” which

arences you and your snticipated opinicns starting at

&t the bottom of that page and centinuing on to
tne next, the disclosure identifies those materials
which you have been provided for review.

Can you look at that and tell me whether yeu
have rzviewed any additicnal meterials not reflected in

that list.

MR. POWERS: Can I have the date of that?




TEE WITNESS: September '939,

MR, WINTHROP: September 1, 8%, is what I
have.

MR. POWERS3: I can tell vyou, Larry, that he was
nean sent Dr. Crammer's deposition, deposition
corrections, the films, and dental films, in additlon to
what was in the lnitial disclosure.

And I believe right after, in September afrer
this was done, he wes sent all the defendants!
disclosure statements concerning expert opinions.

MR. WINTEROP: Just to shorten this up, was he
provided with a copy of Dr. Diaz' testimony?

MFE. FOWERS: Ho.

Q. BY MR. WINTHROP: As you previewad for us, you
do not have any handwritten-type notes?

AL I do not,

o. Eave you made any anpotaticns in any of the
medical records or depositions that you have been
proyidac?

AL Mo, T have not.

0. Fave you -~ ware you provided with -~ sirike

I know you were provided with copics of the
various radiolegy studies in this case, correct?

A That 15 correcti.




[ Have you, or any of thcse studie

annctations, markings with a grease penci.

AL I have not.

[oR Eave you been shown original films or have ycu

open reviewing copimsie

A Coples were sent to me. -
: U
. Were they sufficient for diagnoestic purposes

Zor what you were doing?

o

Yas.

ve you gererated any billing statements

v your work in this case?

A Yes, I believe T generated ong statement
regarding my primary review, and relating to the review
and signature of this document all as one statement, and
Ifva got cthai one stetement.

Q. How much wds thal?
L Do much Web.wugbd

A, I don't recall cffhand, but it would be lass
chan two hours. Frobabiy for two hours would be the
fee,
Q. Since you completed that work and up until the

vime, how much additional have you spent on

I Approximately one hour.

. Eooas we sit here today, you'wve spent in The




neightzornocd of about three hours irn connec
tnis case?
A That's correct.

Q. And Mr. Powers asked you to_travel to Phoenix

Lo testify st trisl?
A TESs,

o, And you sgreed to da so?

AL Yes.

2. Has a date been set for you to testify?
s e

AL Hot that I'm aware of, but my secretary dees

nge on my calendar that I'm often not aware of.

{There was a brief interruption in the
progeedings. )
MR, WINTHRCP: While we were off the record, I
spoke with Dan Yaunch [sic] -~ he represents
Or. Bernstein in this case -- who was attempring fo
catch in here telephonically, but medern technolcogy has
falled us,

After speaking with Dan, he has elecied to

waive his appearance for purposes of this deposgition.
whan you do come over o testify at

imony be?

AL 4506 an hour for time lost from work.
Q. Is there a minimum charge such as half day or

il

day For thils
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Foo Ho.

o, S50 just @ stralgnht 450 per hour plus expenses,
I assume?
A Fight. So [ would imagine it counld be possible
for me teo testify at the lunch break. 1 can £ly in in
the mornirg and testify the same day to keep cosis down
Tooa minimum.

ME. POWERS: I appreciate that.

Q. BY MR. WINTHROP: There‘s‘the gquy you want to
talk to, at least initially.

Other +han -~ strike that.

Is rhere any correspondence between Mr. Powers

or hiz office and you relative to this case?

AL Yes, tnere sre a iew letters, actually. I
should have dug those out -- just talking about seiting
up tnis depnsirvion today. That’s all, nothing of any
other information.

MR, WINTEROP: Perhaps, the easiest way to do
rthis Faster is ask 1f your office will provide coples of
any correspondence to Dr. Nelson and a copy of the
pilling statement that you'wve recelived?

M. POWEES: Sure. Just send me a remindér.
Aovually, send it to Barb, B-a-r-b, my paralegal,

. BY MR. WINTHROP: In connection with your

Lwgtion and work in this « have you reviewed or
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ied upoun any .lteracur

, generally I would say no, but T

this little thing on the "Manual of Staging
Nagopnaryrigeal Carciroma” by Dr. Siegel the other day.
He warted to lock at the films before he gave his
deposition. I assume he told you .

And one cf the issues we are going to talk
apout is relating to how these things relate to this
staging business. Sc¢ he, very nicely, gave me the
staging criteria.

8 Is that the staging criteria that's published
try the American Joint Committee on Cancer?

2 Yes.

Q. And, specifically, as it reiztes to the staging
wi nasopharyngeal cancer?

A Yes.

[ Any otker literature that yoi've reviewed or

ad upan?
B ho.
0. Have you yourself published anything concerning

the dizgnesis of nasopharyngeal tumors in pediatric

than Dr. Siegel, who you have indicated

convarsaticn with, have you ralked to or

Py
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songulted witn any other physician relative to this
o

case!

AL I have not.

[ Az best you can place it, the conversatjion with
Tr. Siegel was when?

AL Monday or Tuesday.

0. Of this week?

A Yes.

Q. Wes Lt here in the hospital?

F:98 Yes,

e In the rediclogy department?

Bl Yes.

2. Anybody else nresent?

Al Mo,

Q. Was that a conference initiated by Dr. Siegel?

A Yes.

. Wes Mr. PFowers invelved in that conference?

AL No.

Q. Rid you of Dr. 3iegel, fo the best of youl

knowledyge, take any notves relative to that conference?

AL No notes were takern.
A knd the purpose of the conference was to review

the films?

AL Ke just wanted to pe familiar, again, with

what

ims in relation to the overall aspectis of

13




“ne case prior ve his deposition.

Q. fs that che first time that you had o

Siggel relative to these studies?

. I thirk, a7 the initial time of the

consultation back last summer, I had sat deown and loocked

&%

the films with him, 2t that time, once in a similar

aghion.

No notes were taken, just, "Here are the

images. T outlined the tumor for ham -~ "Here it is on

the

litigaticn, or did you ge: Dr. Siegel involved in

subseguent films," and that was it,

(o8 Was it Dr. 3legel who got vou involved in this

litigation? How did thar work?

AL T don't know how he was specifically invoived.

rink he was invelved in the case before I was.

her or not yolu got my name from him or not, I don't

Q. The initial meeting with Dr. Slegel last

summer, was it substentially similar to the meering you

had

yaou

this week?

the images ware put up on a8 view box and

sutlined certaln swructures or features

A Tes.

End how long did your mesting this week last




with Dr. Siegel?

B Ten minutes,

ME. SRMMONS: May I see that harndout, Noctor?
THFE WITNESS: (Witness complies. |

o BY MR. WINTHROP: During the course of that
meeting, were any strategies discussed for the upcoming
depositions?

AL HNc. .

Q. The last time vau practiced as a2 general
radislogist was when, sir?

A. When I was in the Alr Force.

G I the sarily '80s?

AL 1982 zo 18B&. I was paving back a scholarship
to medical school.

. I inew I have your CV, so I apologize for
zaking, bub you completed your fellowship in pediatric
neuroradiology when?

B When I finished my payback time in the Alr

T want back and did two vsosrs in radiclogy

training. The second of which was doing pediatric

vagiology. And fellewing that I came on staff here in |

guiy of 18987,
0. So since 1984, you'we restricted your practice
ta pediatric nearcvediology?

5 Since 1986, actuslly.

15
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invclvement in this

case a phene conversation with szcmeone?

. I think =o. Well, I think my first involvement
in rthis cesse was a conversation wizh Dr. Siegel.

[V In thar conversation, you learned that this
particular case invelved a nascpharyngeal tumor?

3. Yes,

[0 8 A tumor that hagd been missed on CT scan?

AL Yes.

Q. And that the patient had subsequently died?

AL Yes.

S And you knew and understood those things hefore
you looked at any films, correct?

A No. 1 think T locked at the films firsy and

then was filled in about what happened.

. Tell me your understanding of how that
zecurred. I'm canfused.

A, That was Lrom Dr, Siegel.

Q. T vndarstand that, but tell me the sequence of

events.
B In my practice here, I freguently do consults

on surside fiims rhat the oncologist gets £rom patients

cutal anc put the fiim up and we talk about the tumor
and where they are and what the progression has been,

and they are glving 2 consult befores they coms hare.
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To me, [ dicn't know this was a medical-legal
case or anything. He prought films over and put them up
ard we talked about them. He put them up. I looked at
them. 1 showed him whar I saw, and he told me about the
Case.

pe I recall this, he told me this was a
medical-iegal case and not just a pediatric
conaultation.

Q. and you believe that was the first contact yeou
had with this case, as opposed te a conversation with
Mr. Powers or his office?

A Yes.

w. Bnd Dr. Siegel didn't tell vou that this was a

sed nzsopharyngeal tumor before he put the films up

an the view box?

[ Prior to vhis particular case, Dr. Nelson, how
many pediatric nasopharyngeal tumcrs have you seen in

vour nrofessional careexr?

AL Tn my professional career?

[N Yas.

A Somewhere between 10 and 20.

. And that dates back to?

P Starting nere in July 1987.

. Woald vou agree that that type of tumor is very

7
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rare in a pediatric patient?

A 1 don't know if ! would say "very rare." It's
noar cne of the mors commen ones.

Q. Fould you agree it ogours in less than 1
of childhocd malignancies?

AL T wouldn't venrtura a statistical aoumber.

Q. Ts those 10 to 20 cases that you've provided a
range or estimare for, would it be fair to assume that
as the neuroradieologist, you were nob the first person
making the diagnosis of the presence of a mass? Do you
understanc what I'm asking?

AL Yes. In some cases that are referred as
aiready having oceen ldentified from the cutside because
we are a cancer center.

But in other cases, we are the primary-
dizgnosis facility.
o Would you sey a majority of the cases in those

19 to 20, when the case was referred o you for a

neurcradiclogy evaluation, that the presence of the mass

had already been clinically detected?
R I would say in the majority of cases, that's
noy true, whers Lheay were found asg lncidental [indings

Zor studies being done for other reasons.

you understand fhat a nasopharyngeal tumozn

"probably true. But 1 know several exemples where that's

18




in & pediatric patient s considered to be an aggressaive
tumor ?

MR. FOWERS: Form.

THE WiTMESS:  Yes.

. BY MR. WINTHROP: And one that hes a propensity
for early metastatic diseage?

ME., POWERS: Feorm.
THE WITNESS: Yes.

Cis BY MR, WTNTHRQP: And if, in fact, there is
early metastatic disease, that therse's a poor prognosis
associated with that finding?

MR. PBDWERS: Form.
THE WITNESZ: Yos.

0. BY ME. WINTHROP: Would you agree, Dr. Nelson,
that, generally speaking, it takes six tc 12 months
after cancer has seated to a bone before that will show
cp on & bone scan?

MR . FOWERS: Form.

THE WITNESS: No, I geon't have an

that matter. T don't ktow how you could possibly prove
Lhat .
and you are talking about nuclear medicine bone
scan?  That's the bone scan you are referring to?
[0 BY MR. WINTHROP: Yes, sir.

AL I'm net a nuclear radiclegist, and I don't

19
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routinely resd those studiles, so I don't have an opinion

sbout that particular aspect of imaging.
o Whether or not you'we arrived at an opinion on

e -

that, have vou heard thaz, in facti, in your profession

thaat, gewnerally spesking, it tekes six to 12 months from

the peint the cancer is seated te the hone before you
will see evidence of that on the bone scan?

MR. POWERS: Form.

THE WITNESS: I've never heard a specific

number that I can remember. If I had, it would have

been all the way back to my radiology residency, and it

didn't stick. But that wouldn't surprise me.
Q. BY MR. WINTHRCP: All right, Why wouldn't it
Surprise you?
MR. POWERS: Fozm.
THZ WITNE3S: It seems like a logical answer
baszd on the times that bones react, So T wcouldn't be

surprised at that answer.

[ BY MR. WINTHROP: As a pediatric

radliologist, are you typically invelved irn tha
formal staging of the tumor?

AL Well, the staging that can be deterwined from
imaging studies. ‘there are & lot of parts of the
staging that don't involve the imaging studies.

o With respeot to the reole of Ilmagling with




=

respect to sta ot the tumor, would I be correct in

understarnding that one of the roles of radiology 3is to

jden-ify the size and/nr dimensions of the primary

fumar?
AL That's correct.
Q. And to identify the presence of any
ymphadenopathy?
A, That's correct.

Q. Another feature would be to identiflly any iocal

surrounding tissues?

&, That's correct.
o And to identify the extent of the spread of the

Hisease, &g well?

A That's correct.

o Any other categories or lLacters that imaging is
responsible for in staging the tumor?

A. No. You'we done your homework.

o9 In your experience, is magnetlic rescnance
Lmagling a better or more sensitive study for identifying
and delermining the characteristics of nasopharyngeal

tumors?

[ Why is that?

A I47's jdust bssed on the differences in the

chysios Involwvad 1 the imaging studles. The soft

[



Lssues are much better delinested and tissue planes are
bekter delineated by MR than CT.
. in the fizld of neuroradiology, as I understang

it iz che interprerazion of CT and MR studies, isn't

B It's the interpretation of all Imaging studies
that -- both image studies and procedures thatr involve
the breain and spinal cord.

Q. and that field of neuroradiclogy is not an
exact science, is it?

A. What do you mean by "exact science"?

. it's »-
L. Medicine is not an exact science.
0. I*m paraphrasing one of my favorite lawyers,

Mr. Fowers, who asked this gquestion at some point n the
casa.
MR, POWERS: Objact to form.

<. BY MR. WINTHROP: Io the fileld of
neurcoradiclogy, the interpretation of these studies that
vou've discussed, it does involve, TG some extent,
judgment by the physician?

AL Absolutely, judgment and experience.

[ Without putting toc fine a point on it, would
you agree that not every neuroradiolegist is going to

ng those

pios

come te the same oplinion goncern

22
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reurcradiciogists zan disagree about what one can see on
& particular scan or study?

ME. POWERS: Form.

Q. BY MR. WINTHROP: True?
AL Yes,
0. I would like =o talk to you about the March 30,

1995 CT scan. Can we do that?

0. I assure you have recently reviewed that :n

n for this depesition?

B Yes.

0. Frobably with ¥Mr. Powers here this afterncon
came in?

B, Yas,

Q. Ell right. And you have a copy of that scan or

you feel it necessary to refer te the scans
themselves, please feel free to do 5o, Doctor.
A Thank you.

Q. You have a view box here in the room, don't




E N Ioduo.

(o ALl right. Thers s a mass in the
pharyrgeal -- nascpharyngedal area on that scan, Isa't
there?

[oR And des be the location of the mass for us.

AL In the right parvapharyngeal space.

o. So we have the terminology straight, can you
define for us, or put in lay terms, what you mean by the
parapharyngeal space?

A. Right side of the neck, .ateral te the tonsils
and the alrway and the oral pharynx, and it is medial
znd slightly anterlor to the carotid sheath and jugular
vein, and it is pesterior to the nasopharyngeal space,

medial and lateral pterygoid muscles. Pherygoid,

p-t-y-e-r-g-o~i-d.

0. That's pretry good. With respect to the mass

that you described which is identified on that study,
can you tell us what structures that mass touches?
AL What it vouches? Well, it certainly involves

vne medial and lateral pterygoid muscies. There is an

appearance on that scan -- it does net include the whole

Rl1l iv doss is gets the -- what appears to be

the upper haii of the tumor and The scan ends.  They

24
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didn't go below to get the lower extent.
Although most masses tend to grow in kind of a

sausage shape, 5o if I were to make a volumelric

zssumphion, Lhe AP disgmeter is essentially what the
cranial caudad 1s going o be. And you 'measure the
length Lo get the length.
I would say that is an assumption that it is a

round type of Lumor,
[ In fact, in this disclosure statement that
purports to set forih your opintens, you have, in fact,
set Forth an assumpticon?

Al And that is how I made that assumption, for the
racord.

G, We are going te talk abouz that s little bit

AL Ckay.
g Cther than the medial and lateral pterygold

muscles, what obther structures dees if touch?
AL Lt looks like the pterygold plates -- cannot
identify the pterygeid platas. These are the plate-like
bony extencions off the body of the sphenoid bone, which
is a bone of the skull base to which the medial and
lateral pterygoid muscles attach on the skull base. I

can't see those plates on that scan.

y

How, I do not see active bone strusiures Irom




Lils tumer at the skull base, but the fact that thoge
plates do not appear o be present makes we wonder if

thay have not elther beer eroded cver time by z prassure

effect from the tumor growing, or destrcyed by a tumor

I can't see on my scan,

fied for

[+ Crther than the muscles you've ige
us, are there any other soft-tissue structures that this
tumor bouches, involves, or displaces?

A. Well, iv's pressing up agalnst the adenoidal
_ymph nodeé tissue and pushing it towards the midiine,

's pushing back the rarotid and Jjucgular arteries,

but T den't think they appear to be invaded.
They look like they are postericrly displaced.

That's all.

Q. Would you agree that the mass at least abuts
the nasal septam?
R ¥ell, if you are refevring to the vomer, the

Iona, the vomer that separates midline, it looks like it

0. Kould you agree that the mass extends
superiorly to the skull base?

' Tt appears to come up tov the skull kase, bat
does net go through ito.
(o I wnderstand you are telling me you don'r see

ercaion on these frames, correct?

26



E. Grher than the prerygoid plares that we talked
anout.

Q. Thank you. I was -- what I was referring to
was the base of the skull.

I The pterygoid plates to me are the base of the

(O nll ri

ght. in locking at the March 30 scan, do
you see any evidence of reactive sclarosis?
AL Ner.

o Tnat praoness is a response to fhe pressurs

force put 01 bone by ancther structure such as a tumor?

A Maybe or maybe from tumor invas:ion from -~
rdybe om infection or a lot of other things.

0. Avd wnat would you expect $o see on =
in order %o belisve that this was some reactlve
sciernsis?

A To believe There was reactive sclercsis?
Increased density in the bone,

Q. Brd you don't see that on these [ilms?

A e, I don't.

o It's oresent on the Dscember study, isn't 1t?

{There was a brief pause in the
proceedings. )

THE WITNESS: Yes,

WINRTHROP: And the study that you just

27
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iocked at would pe the MR study?
AL oT.
O. The CT? Thank vou.
Do you feel those two T scans are sufficiently
comparalble for you to reasonably say that there's no

wnereesed density in the bone on the March 30 scan?

AL T would need to see similar bone as on the

Q. And those aren’'t present, ars they?
A No .
0. I've seen a term referred to in either records

or litersture which fs remodeling of the skull, Is that

a term that has meaning to you?

O, Does that mean that the shape of the bone has

anged in some fashion?
B, TS,
(o Do you ses arny evidence of remedeling of the

P

T n oo
i the March 30 Q77

B Well, those pterygold plates may be gone by the
process of remodeling rather than tumor structures.
G And if that is trues, what is the cause of the

remodeling, in your opinion?

I, Pressure effect from the tumor.
Q. You mentioned that you felt that the carvotid

28

23



artery and the jugular weln, I assums on Lhe right, wera

digplaced ky the tumor, but not invaded on the Marchk 30

[ Would it e fazir to characterize that scan as
showing that those structures are actually surrcunded by

the tumor?

A. It would be easier if I stay back here.
[ It might be.
E. I don't think I can make a definitive statement

like that because no confrast was given on this study
that wnuld show me the actual size and particular lumina
of the sontrast flowing through it.

can see where they are, and it looks like the

tumoy comes right up to But whether it goes bayond
it at that point, 1 think is a very difficult statement
te make.

Q. Your oeinlon, though, at a minimum, the tumor

[
0

G. And that might explain, at least in parz, why

this pabient had & clinical history of hegadacne?
MR, POWERS: Form.
3. BY MR, WINTHROP: If you know?

wouldn'™t venture an oplnion thers.

28




. Would you agree, s5ir, that the tumor as
reflected on tne March 30 study, surrounds the fifth

cranida. nerve?

A, Tnere are branches of the fifth cranlial rnerve
that go through the mass, but it doesn't surround the

whole fifzh cranial nerve.

0. Would you agree that the tumor invades the
varicus branches of the £ifth cranial nerve?

AL Mo, I can't make that statement. The tumor —-
the branches of the sevond and third divisicons of the
fifth cranial nerve san go through Lhe mass without
nvading Tnem.

7 have no way of knowing about invasion. That
wou.d be from a neurologic examination that you would
have to discuss that. I can't depict that.

Tt's in rhe region of where some of the

~ches pass. No guestion. Freguently, masses have
nerves that ge through them and don't affect their
furctionsg itself.

Q. So that would be a clinical determination?
A. Yos, sir.

Q. Gut pased upon th

0

relative pesition of the
rerve az compared -- or the nerves comparad te the bumar
itself, it's certainly possible that the tumor was

invading --
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MR, POWERS: Form.
C. BY MR. WINTHROP: -- oranches of the affected
cranlal nerve?
MKE. PCWERS: Ferm.
THE WITNESS: It's possible.

G, BY MR, WINTHROP: Would the presentation of the

mass, 45 yuu can see Lt on the March 30 scan, would you

be susplcious that the mass may alsc invade the
parangaral pathways?

MH. POWERS: TForm.

THE WITNESS: Well, again, without any
contrast, without an MR scan st that time, [ couldn't
make that devermination.

. BY ME. WINTHROP: £id if, in your opinion,
invade the paraneural pathways in Jecember?

A, T would have to look av the MR acan. 1 don’z
recall from my iooking at it that I thought that it did.

[ Could you take a look at those scans --
A i can tell you no, because the mass 1s so big
that you are not geing to see anything tracking up along
the nerves.

it gons from the skull base down the neck, so I
couldn't ftell you that, sither.

iThere was & Rriefl interruption in the

proceedings, |
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[ BY Mk, WINTHROP: Besed on your understanding
of these types of tumocrs, Doctor, wowld you agree that
they ere variable in their growth ratves?

A Weil, every tumor Is unigue, even though they
are -=- they put a particular histolegical classification
on it, Yes, they have different growth rates.

0. With respec? vo nascpharyngeal tumors, does the
crowkh rate slow as the volume increases?

MR . FOWERS: Form., ! apeleogize. T have to
=tste thatr fer the record, "form," te make my objection.
Go ahead. That's for later on if we go in front of the
sudge with the guestion, That I have te state that.
That's why I'm doing that, not to interrupt vou, and I
gpologlre.

THE WITKNESS: Okay. Any tumor, as 1Lt grows,

T

when it tends £o get bigger, any further increase always
looks smell pacsuse of the overall wolume. That doesn’t
mean 1t's slowed down growing.

Like blowing up a belloon, vou add air and it
doesn't seem o get any bigger as guickly -~ the same
principle.

0. BY MR. WINTHROP: 0Okay. Would you defer to an
uneologist for further discussion about the growth rates
af tumors’y

., End doubling times and tumor voalumes and all of




zh

that?
(&R Yes.
AL Tt depends what you defer.
Q. What I'm trying to find out is if vou would

mgree that, as of March 1995, this nasopharyngeal tumor

in & slow-growth mode?
AL Na. I have no way of knowing that with an
‘sclated snapshot in time.
. Weeld vou agree that as ol March 1985, that

invelved meore than one wall of the

ME. POWERS: Form.
THE WITMESS: More than cne wall of the

<7 1 can't imagine how it could involve --

ik by direct exteni, I would say it involves
the lateral wall, «nd it certainly displaces the roof,

ui I don't think that 1 would say that there's direct

invasion of the --

If you wang to vtalk sbout tumor into the muc

1]
Lhat you could see if vou locked up at the roof, 1 think
.

there's mags effect on the reof, but I don't think I

couid say that wes abselute involvement con that side of

(o8 BY MR. WINTHROP: Would vou agree that the

rumer invaded more than cne subsite of the nasopharynx?
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A Wall again, deflne "subsite" for me.

[e38 Joctor,

m looking at the manual for staging
cancer bthat Dr. Siege. provided to you, on Page 34,
under "nascpharynx" in the staging classifications.

You are geperally Camiliar with those, aren’t
yau’?

K. T'm ganerally famiiieyr with that, but [ don't
routirely stage tumers. That would be the oncologist
and thes surgeons that assign these stages,

Sc these definitions on the way they divide it
up is worked ocut bestween them and are noet routine
defiriticons that I use.

Q. Looking at that page under "Masopharynx,” do
you resogrivre that the T1 threough 4 classifications
actually refer to radiographic findings?

Al well, they lcok at a lot of findings that you
may sme on radiograph or identify at the time of
surgery.

G- And are vou -- As you s5it here teoday, are you
unzble to understand what the authors of this study mean

when th

¥y are talking shout che —umcr invading more than
subsite of the nasopharynx?

£, Well, agein, I would defer To the oncologist
for the staging of the tumor rather than making up my

cure o you.
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I don't fave 2 particular cpinicn about the

aging numbers or classification of the tumor.

Q. a1l right. Let me ask you this: Wouldn't yeu
agree that more iLikely than not in the end of March,
irst part of April 1995, this nasopharyngéal tumor
extended beyond the nasal pharynr?

MR, POWERS: Form.
THE WITNESS: Proftably.

BY MR, WINTHRGP: Now, as you teold us before,

L)

che March 30 scan is limited in that you cannot see the
inferior border of the tumor, correct?

E. That's correct.

Gie And, so you can't provide us with a
radiographic dimension of the supericr/inferior
dimension for that tumor, can you?

B, ¥No, not a definitive number, I cannot.

Q. Have you made some assumptlions and arrived at

what you think is a reascnable prediction as to what

thet dimension would be as of Chat date?

A, Yes. As T mentioned earlier in the deposition,

tumors tend Lo ¢

of the tumor tends to be what the

supariny/inferior extent of the Cumor is.
With that assumption, that's how I made my

volumetylo determination., And 1t is 2 gquess.

cow like a saunsage so that the AP
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[ Sure. I understend that.

Have you made & measurement in the transverse

2nsion of the tumor ln March?

B Yes,
o. What did vou measure?
k. I don't recall the specific meagurement. I can

de 1t oagain for yoa,
. IT'm interested in what vou think the transverse
AP arnd superior/inferior dimensions are.
A Can I borrow your pen for a secend?
{There was a brief pause in the
procesdings.}
THE WITKESS: The transverse dimension, I

think, is about 4.3.

. BY MR, WINTHROP: Is that cubic millimeters

A Nev, centimeters. Ard I think the best maximum

is sbout 3.8, something like that,
zomething arouns there. Again, these are relative
figures.

Q. In your assumption, based eon what you've -- the
logic that you've told us asbout is that the presumed
measuremert from superior te inferior, or wertically,
would be slso approximataly 2087

B Something in that ballipark.

sed upon those measurements that you
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arrive at a calcul

the end of March?

A Something

Q. Is that t
this disclocsure st

A,

(a8 Has your

N Ho,
¥ Since we
disclecsure stateme
cember of 19%5 i
AL Yes.,
[V ard that!
Al Yes,
.

from reviewing the

AL Yes.
. in ths De
wZ the lesion lden
2. On tne De
Yas.
&, I believe
[N
in th

volume of

ation for

iike that.

ne 21.2 cukic

atement?

th

That's wher I originally measured it,

e rumor as of

centimeters reflected in

VCER

proitection of voiume changed since

are on that toplc,
indicates that

e

5

46.9 cubic centimeters,

you've -- this

the volume in

trua’

5 a calculation you made?

Decemper films?

cember studies, is

tifiable?

cember study?

S0,

yes.

¢ Various

cimensicns o

Bazed upon measuremernts you utilized or found

Just so we do this completely, what are the

£ that lesion as
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!There was a brisf pause in the
proceedings.)
THE WITNESS: I think lateral, from side to

side, it measzures bL.2; anteroposterior, 4.%2; and

superior toa inferior, about 4.5,

Q. BY MR, WINTHROP: Looking st that measurement,
would you still classify the shape of rhis lesion asg
sausage—Llike?

& . Well, it's an ellipse. It's not eguzl
measurements all the way around, se it’s not as
sausage-like as it was.

. Tt's not as sausayge~like as you presume it was,
correct?

AL Well, on the original imaging study, it looks
long 1ike this in the cuts that we had. On the
follow-up imaging study, it looks much rounder and like
that.

S0, yean, Lt's certainly changed in shape as
it's grown, and, of course, it's limited by nasal
boundaries and everything else, so it's aésuming the

resistance.

3. 3 know vou‘ve characterized the shape as you
zae b in March as “sausage-like.”

Would “lobular" e another term to use for that
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shape?

A. Sounds good.

0. Would you agree, then, in March the inferior
horder of thet mass probably extended inte the oral
pharyrx?

MR. POWERZ: Form.
THE WITNESS: Yas,

o, BY MR. WINTHROP: Based on your sxperience and

tyaining, Doctor, do you have ar understanding as to the

st common Site in the nasopharynx where these types of

ars originate?

A Well, in my exparisnce, they all pretty much
seem To have grewn or originated in this space, the
parapharyngseal space and the mucosa of the nasopharynx.
2. Is that your assumpbtion as o wheére this

ular tumor originated in this girl?

A Yes.
{There was & brief interruption in the
proceedings, )

Q. BY MR, WINTHROP: With respect to the Mareh 30

suen, Joctor, because the exact boundaries of the

clor border of the Lumor are not gRhnoWn, would you

agrae that it's at least possible that the volume of the

sumor in Marceh, the end of March, was something greater

than The Z1.2 cubic cenvimeters you have estimated?




a0

.

nrcpalkile

21,2 cubkic centimeters?

o
sgudy af
size of

AL

you had

yes.

G

characterisztics of the msas affect someone's abillty to

detecmine the volume?

MR. POMERS:  Torm.
THE WITHESS: It may be.
BY MR, WINTHROP: Would you think rhat it is

-hat the volume of the mass is larger than the

THEE WITHESS: Mg, I've given you my best

PY MR. WINTHROP: Could reasonabls radiologists

Does the presence or absence of centrast in the
fect your ability to accurately determine the
the nass?

I think it would be more accurately sized 1if

a nice capsule avound it. Yes, the answer is

Such as you can see in the December study?
Yes.

Would you agree that the geometric

Yes.
How so7

Well, LI it's nor a perfect sphere, then you

40
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hagve to apply some kind of formula for an irregular
snapﬁ .
My volumetric determination was based on an

ellipgoid shape.

(& Eilipscid is -~ 1 dop't want to put words in
your mouth. I thirk it's --

B Sausage,

o Ellipsoid would be sausage Shaped?

A Yeg, or lobulated.

Q. I'm ignorant about that.

Is there a mathematical formula that you

utilize fo do that?

A Yes.
Q. Can you e rs what that is,
B, I helieve T take each of the radii of an

ellipsoid, and you divide it in half, and then you cube
it oand add them together, if I remember correctly.

In fact, ab the time, 1 had to loock that uap
from the Mr, Malth internet site Lo get that becsuse I
couldn't remember from my analytic geometry what thart
was. I would have te go back and confirm that, if you
like, but I think that was it. H

. That wasn't something Mr, Powers did for you?d

A sphere is four-thirds pli R cubed. And,
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14

lipsoid you take the R cubed and figure out the
diftezent axis in that B befere vyou cube 1t, so it's not
just & straight sphere.

[oN Would you agree, Dr. Nelsor, that, at least
statisticslly, Lt's well recognized that & certain
sercentage of lesions are going to be missed by
racdiologists who are interpreting studies?

MR. PCWERS: Form.
THE WITNESS: A certain percentaqé?

[ B MR. WINTHEROP: Yes, sir.

AL lLesions are missed by radiclogists, yes, that's

0. And than includes stpdies such as CT scans of
MR stucies?

A. Yes.

G And it includes tumors of even this size,
dossn't 1T7?

B, Not very f{requently, but yes, as this case
iliustrates,

G, Sure. I mean, vyou are familiar with some

raported studies in the literature about that, aren't

. T've sesn soms studies that have looked at
chat .
[ And those studies reflect Instances where

12




Lhere's missed patnolagy evan where the radiclogist is
Lrying to do his or her best job?

ME. POWERS: Form.

THE WITNESS: Yes. Most of the studies I'm
aware of are relating to migsed coin lesions on chest
A~ravs, small round leslons in the chest x-ray that some
months later come back the size of a grapefruit, and
wher they look a:i the previous one, sure encugh, 1t was
there.

o, BY MR. WINTHRGP: You donr't believe Dr. James
wag acting maiiciously Ln rot diagnoesing this tumer?

R absclutely not.

(o Iz's an unfortunate error that can and does
ooour once in s while?

¥k. POWERS: Form.

TEE WITNESS: tes,

0. 5Y MR. WINTHROP: Anc you read his depesition,

didn't you?

B Yes.
Q. and Dr. James admitted his error Ln missing

that pathology?

B Yes, ha did

G Eng that's what you expect a reasonable and
wail-trained rediclogist to do when coenfronted with that

sort of mistasze?
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P

& Yasg, siy,
The March 20 CT scan is not, ih and of itself,

b
.

diagnostic of pharyngeal cancer, is ib?

R That's correct.

Q. t's diagnostic of 2 mass?

k. That's correct.

(€N Wwhich might be suspicious for a tumor?
AL That's correct.

. Ard which may or may not be bepign?

A. That's corresct.

0. pnd, so it would require some sort of clinical
or diagnostic follow-up?

I, That's correct.

Q. What would you understand such follow-up to
involve?

5. Having had that exam done for another reason,
1f that incidental findirg on the lowser cuts would have

cimulated better imaging studies, I would have

.

racommended an MRT study with adding contrast

foremost, and subseguent clinical evaluation and
determination meeding to be made would be apen resected
or needle Diopsy at that point.

S0 fellowing the further delinitive radiology

there may v may not be the neasd for surgical

Ltation?
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£ That's correct.

Q. And depencing upon the results of that, there
may pe some further diagnostic procedurs such as a
biopsy?

" That's correct.

a. And, perhaps, further consultation with
suhspecialists in oncology anc radiology?

B I trhink an encolegist would have been involved
sariy on because it lcocks like a mass, a tumer. So they
wouid have peen involved early on.

o, Are there any other opinions you hold in this
cass, Doctor, either sbout Dr. James or with respect to

the causation issues in this case that we haven't

discussed?

AL Ne,

Q. T will let Mp. Sammons ask you Som2 guestions
now.

ME. SAMMONS: With the answer to the iast

guestion, T nave no cther guestions.

ELAMINATION
BY MR. PCWERS:
0. - have a couple clarifving guestions for you,

Gontor, LI you would look at the March 30 scan when I'm

zstions.

&




I-'s my understanding [zom Dr. Siegel that when
ne tal:ed witn yeu, you indicated that tne March 30 CT
scan does nob show any evidence that the tumer involved
he oral pharynx, that it wasn't breaking through, and
the fat plane was intact; is that correct?

ME. WINTHROP: Chiect to form.

MR. SAMMOMNS: Join.

THE WITNESS: Again, that depends on what you
are saying in terms of what you meéan by "invol#ed by. "

It's certainly in the nasopharynx as you go
dowr,, At what point do you have a juncbion between
rasopharyny and aral pharynx?

i'm sorry., I interrupted you.

2. EY MR. PCWERS: Isn't it true, Doctor, that you
cannet tell Ffrom the March 30, 1895 CT scan as to
whether or not the tumor invelved the cral pharynx?

ME., WINTHROP: Chiect to form.

MR, SAMMONS: Joir.

THE WITHESS: I don't see mucosal involvement
on the oral pharynx or this scan. 1 think if you locked
into the mouth, vou could see a mass effect from it.
From that standpolnt, you can say there's a mass effect.

Bur if you're saying there's a direct effect of
the noral pharyngeal structures, I can’tU Say that.

Q. 2Y¥ ME. POWRRZ: Fair =oough. I Just wanted to
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make sure the record 1s clear.

There's no definitive evidence on the March 30,
9% 0T sgan of any bone erosicn:s isn't that right?

MR. WINTHROP: Objact to form.

THE WITNESS: Again, I don't see the pterygoid
nlate. There's -- that may be gone hy a pressure
effnct,

I don's see active structures of bone that I
could say, "Yes, this is tumor invasion."

[o8 3¢ MR. POWERS: And you don’t sse active
structures of the skall base, do you?

MR, WINTHRCP: Object to form.

MR. SAMMONI:  Form.

THE WITNESS: To me the pterygold plates sre
tne skull kase. The problem is, and this is whexe the
majority of my time was spent with Dr. Siegel about, do
the oncolcogists, when they maks these classifications,
count the pterygoid plates as skull base or not?

Pag 7 dontt k¥noaw what te ode with that, and I'm
not sare he doss, esither,

0. BY ME. POWERS: Here's my guestion: TIf

jiegel stated that he does not consglder the

cterygeld bones Co include the skull base, you wouldn't

sagree with that from his oncology perspective?

ME. WINTHROP: Chiject to form.

o
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MR. SAMMONS: Join,
THE WITHESE: They do the staging. They write
the classifications. They wricte the protocols on who 1is

aligikble and whe 1s nat sligible, and I would defer to

in that regard-

ME. POWERES: Okay. That's all the guestions I

Doctor, do you want to read and sign the

deposizion? We will make arrangements Lo get you &

THE WITNESS: @Whatever you want Lo do.

ME, POWERS: Just for the record, you are going
to send me the original and the signature page anc my
copy. And T will also take & condensad, four on a page,
with a disk.

{Whereupen, the deposition was concluded

at 3037 p.omld
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