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1 Los Angeles, Califorria, Wednesday, May 3, 2000 1 & How many hours B week do you spend weating that
2 8:45 am. - 10:40 a.m. 2 hat?
3 3 A Wearing that hat?
4 MARVIN D, NELSON, JR.,M.D., 4 € The hat %ar the University ¢f Sauthern
5 having been first duly sworn, was examined and testified % California, as cheirmian of the department with the
& as follows: § duties you just kemized.
7 7 A | work about a 80-hour week, so divide it up by
8 EXAMINATION 8 that perceniage.
¢ BY MR. FAHRENKROG: ] Q Then your second resporsibility is University
10 Q Would you state your name. i 10 ot Children's Medical Group?
11 A Manvin D. Nefson, Jr. 11 A Yes.
12 & Whet is your home address? 12 Q s that part of your percentage of the pie you
13 A The home address or the office address? 13 were telling me abar?
L} Q Residential. 14 A Yes.
18 A 5272 La Canada Boulevard, La Canads, 15 Q What portior of your duties is under the
1§ Califomia. 16 heading of the University of Children's Medical Graup,
17 G Who do you five there with? 17 is that the clinicat dutles?
18 A My wife and two chiidren. 18 A Both part of the chinical duties and part
19 Q Mow old & man sre you? 19 administrative. ¥m on the board of directors of the
20 A {am 45 years old. 20 University of Chilldren’s Madicat Group.
21 Q Date of birth? 21 G Sothose first two employers total 58 hours &
22 A dune 16, 1854, 22 week?
23 Q  Are you cuently employad? 23 A Yes,
24 A Yes, 2 Q0 And how would you braak it out between thase
25 Q By whom? 25 tws empioyers?
5 7

1 A By the University of Southern Califorria and by 1 A Wal, } can't really braak it out batwesn thote
2 the University of Children’s Medical Group. 2 two empioyers b in , { get a paycheck from
3 G And you have & third employer, your 3 each one ever monin, One comes because of my academic
4 medicalfegal smployer — 4 appaintment ang alf the revenue s generated from here
s A I'm incorporated, %  but pant of # gees through the university for my
Q And the name of the corporation? 6 apademic eppointment for the School of Medicine. We pay
7 A MD. Neison, Ing. 7 apartto the dean of the Schoo! of Medicine. The part
8 Q And you're the sele smployee of that & thatdoesn go through the university goee through the
5 corporation? 9 medical group that does cur bilking and coliscting.
10 A lam, 10 Q Your third hat, M.D. Nelson, inc., how many
11 Q Whatis your job e responsibity with the 11 hours a week do you spend toing that?
12 University of Southern California? 12 A Four of five at the moat, and thats generally
13 A iI'm currently the chairman of the depariment af 13 off hours, axceptfor things ke this.
14  radiology at Childrens Hospital Les Angedes. 14 Q Has that ime changed since you became chalrman
35 Q {understand you were just officially named the 15 of the department?
16  chairman? i A Yes, e, ¥'s droppad considerably.
7 A Last August, 47 Q How many hours a waek were you spending 2 week
i8 Q Aupust of 1695% 18 oh MD. Nelson Inc., prior to your officially becoming
18 A Yes, 18 chalrman of the depacment in August 19987
20 @ And as chalrman what are yowr curvent 20 A Onsverege probably 7 or B,
21 responaibilities? 21 Q Alinghi. Let me show you what's matked
22 A About 30, 35 percend is administrative duties 22 Exhibl 1, your CV. is thet surrent?
23 for the department, 20 percent research and the other 50 | 23 A Yes.
24 pereert is clinical and teaching of residents and 24 Q That aceurate and up io the date?
25 ieliows, 2 A To the besi of my Knowiecge,
6 8
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1 MR. BEAN: Double-check, It's the one the 1 atticies. According to my
2 plaintiff brough! as opposead to yours. 2 1057 peerqeviewed articl
3 THE WITNESS: It seems to be in ofder. 3 publication?
4 {Plaintiff Exhibit T marked for 4 A Yes,
§ identification by the court reporier ) 5 Q Any currently that y
6 BY MR, FAHRENKROG: 6 notyetbeen accepted?
7 @ s there a board cerfification for pediatric 7 A Yes,
8 neurclogy? -3 Q How many would th
;8 A No, there is not. [} A There s one that ha
S0 Q s there & gertifate? 10 accepted but not yet pubisi
kS| A Thete are subboard cerificates in pediatric i1 ocne submitted this week.
! 12 radiology, which [ have, and subboard cerfffications in 12 Q Have you had any artivies sUmitied but not
ﬁ 13 neurcradiology, which { have, but there is net a 13  accepled?
14  specific one for pediatic neurgradiolagy, 14 A Inthe course of my career?
f 15 (1 s there a centficate of competence or a 15 Q Yes,
: 16 simiiar recognition for pediatric heuroradioiogy? 16 A Yes, Thats the nature of the game.

17 A No. 17 G How many would you say?

1B Q Have your teaching responsibilities changed 18 A Actuzlly, the first authored papers Fve gane

19 because of your assuming the chairmanship of the 19  or pther peopie P've bean a so-author on?

20 department? 20 Q Either one, )

21 A No. 21 A Fdsay t0or15.

22 Q {didn't note any hours devoted to teaching. 22 Q  And of the remaining articles, kow many would
| 23 s that subsumed under — 23 you say were ariginally not acoepted, asked o be
|24 A They're mixed in with the cfinical. Most of 24  rewritten in some tashion or research buttressed end
‘ 25 the teaching is happening &1 the time we do he clinical 26  then eventually accepted thet you have listed in your OV
; o 1
|
L A
i 1 work 1 amongst the 577

4 & Do you have didactic teaching responslbilities 2 Or asked ancther way, kow many ware accepted
3 ourrently? 3 the first time of the 577

4 A | don't have a feimally designated lecture, | 4 A | can't begin to — almaost every article that

5 gel asked to iecture onoe or twice a quarter, but | & s submitted the reviewers ask for semething to be

& don't have it formally set up as & regularly schedulad & changed,

T  event ¥ Q That's just the nature of the process?

B Q id you have hefora assuming the chairmanship? 8 A Right Se virtually - 1 have had several, one

] A Yes, §  or lwe, that were gocepled straight out with no changes

10 Q How many courses dig you teach before assuming | 10 but that's extremiely rare.

1Y the chaimanship? i1 G Of the 57 yau have listed on the Bibskography

12 A Fhad ons ongoing course. 12 here, which of thosa have any beating on the lssues of

13 2 What was that in? 13 this case, such as you're aware of them?

14 A Neuroradioltgy. 14 A | would say nothing directly, but indireetly

15 G What level did you teach that to? t5  MNe. 17, the one that has to do with the way the brain

15 A Feliows, 16 vessels develop in the brain and whereabouts the water

17 Q That was a didactic course in a lectwre format, 17  zones exst in the brain.

18 as opposad 1o a tlinical sitrstion? i8 € "The search for human telencephalic

19 A Yes, ors hour a week, 19 ventdculofugat arteries?™

20 Q Tuming to page 5 of your CV, your grants. Do 20 A Yes

21 any af the grants that you have an your CV have enything | 21 & Tell me what refatisnship tangentialy te

22 to do with the issues in this case, such as you see 22 article has to the issues in this case?

23 them? 23 A Hhink | just did.

24 A No, not directly. 24 Q Do it again.

2% 0 Let'stum to page 7 and your peet-reviewad 25 A ithas to do with the blopd vessel development

1c
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in the brain and, hence, where are the vasculer bosder
zones and drop of bloed pressure and you look for
injuries in these locatons.

Q  And your inspection of the fims here resulted
in e determinaticn that there were injuries to the
vascular border zones, the watershed areas?

A No, there were not.

2 But the ability to describe what & is you're
leoking for was contained in those kinds of — that
article you mentioned, and therefore the absence of that
had some tearing on the issues in this case?

A Yes. That's why 1 said it was only indirectly
related.

2 What besides 177

A Nothing elee § can directly pinpoint on the
paer-reviewed articles.

2 How about the two that you referred to in
addifion to the 57, the one accepted but not yat
published and the other ane that's been submitted, do
thay hear at all on any of the issues in this case, as
you see themn?

A No.

Q Any textbock chaplers that you have authored or
co-authored?

On page 15 the book chapters are listed and

13
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presentations this musti-dis:
MNiH?

A That's correct.

Q And your particuls

A Right

Q Were you the or
to that particular grougs.

A Yes,

Q@ So your name is the only one that a.,
the section of the paper-bound publication dedicatey
neurcradialogy?

A Yes,

Q Approximately how many pages was that, infts
printed farm, If you recalt?

A My section?

Q Yes.

A Maybe 5 or 6, | think.

Q Just kind of & backgraund, broad-based
description of newroradiology, as far as perinatal
asphyxia and the signs you'd be fooking for?

A Yes.

Q The term neuroimaging of perinata asphyxia,
that's the name of your particular chapter?

A Thats e name they puton it. | don't ke
the term perinatal asphyda. That's what the conference

15
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there are 14 in nurmber, and {1 ask i any of those in
yaur opinion, have any beafings on the issues in this
case such as youre aware of them?

A Vdsay No. 12, That wouid be the only one
realty.

@ What bearing does it have on the issues in this
case?

A Thie was a — 'm not sure If it was a
copsensus, but a workshop at the NiH trying to define
what perinatat asphyxia ~ and that's a horrible term—
rying to define what that term really meant.

They were trying {o arive at a congensus among
the difierent speciatties — obstetrics, pediatric
newology from the imaging peaple and to get everybady
together so there is an understanding of what was really
meant by this.

And | was asked o write something kind of
relating to what is tha imaging appeatance of this and
kird of making 2 first-ime stab 2t using the imaging
for iming of injuries as Xind of & general guideline
and that's basically what that is afl about.

Q This is a paper-back bound volume; is that
correet?

A Yes,

Q And il was an accusnidetion of the various

4

R LR
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was about and fat's what thiy wanted to title it.

@ By "they,” you're taking ehowt the afficials at
the NIH?

A The officiels that it the workshop together.

Q This s in 19967

A Yes.

Q So officials at the NiH were using e term
perinatal asphyxa during that period of time at least?

MR, BEAN: Objestion to form.

THE WITNESS: Well, obviously, that's the term
thay used for the conference.
BY MR. FAHRENKROG;

{1 And the oinher subspecialiies were neonatology
and perinatoiogy, that type of thing?

A Yes.

Q Placental pathology?

A Yes.

Q And did they use pesinatal asphyxias as appied
to &l of those subspecialties in their sections of the
boak?

A As pest| recall.

Q Are you saying that in the neuraradioiogy
comminity the terr periratal asphyia 8 no lenger used
camenonly oF that's just your predilection?

A That's my predilection,

18
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A dos't nonna’
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1 H
2 neuroracdiotogy community? 2 textbooks.
3 A inmedicine in general. 13 Q Whenyoud
4 @ What do you understand your cefleagues in ! 4 which ones do you
5 neuroradiology to mean by the term pasinatal asphyxia? 5 A idoiteoinf
6 MR. BEAN. Cbjectto form, and foundation. 6§ name of author,
7 THE WITHNESS: | would not begin to presume what | 7 Q Arethere
B everybady else thinks it is beczuse that's one of the 8 term perinatal?
9 probiems and why they had the conference because it g A 1dontrecal
10 means 5o many dfferent things 1o so many different 10 Q i they do, you're ni.
11 people. It doesn't have a single defintien. 11 the ferm?
12 BY MR. FAHRENKROG: 12 A Again, it's the same proble,
13 & How about the term asphyxia, what does it smean 13 don'tiike the term to begin with. | don't ke me
14 o you? ~1 14 usage and i¥'s very diffuse and not very epecific and
15 A A lagk of respiration. 15 means different things to different pecple.
16 G |s that meant to comment on whether of not an 16 501 think #t's better 1o gefine specifically
17 acidesis is a cantingent part of that? 17 wha! you mean, rather than use these blanket terms tha
18 Bl means a lack of respiration, period. 18 are not weil defined.
e Q So asphyxia in your parlance simply deseribes 18 Q Can you give me two or three standard
. 20 the lack of a child's breathing, the lack of 26 neuroradiology textbooks currenty in use?
i 21 resplration? 21 A Ann Dsboume's Diagnostic Nevuroradiology, Jim
22 A That's what the word means. 22 Barkowitz's Pediatric Neuroradiotogy. | stil use the
23 Q But it doesn't have any desciption as to the 23  WNewton and Potts series of cerebral angiography series
24 effects of a lack of respiration, whether it's 24 Q Do you us : .
| 25 respiralory acidesis, metabolic acitosis of a 25 A No
17 18
1 combinafion thereof? 1 {1 [oyou recogrize hith as a pedistric
4 A That's comrect. 2 neuroradiclogis! who is well thought of in your
3 Q. Eerinata), what does thal term mean fo you? 3 communiy?
4 A._1t's defined 85 from 20 weeks of gestation to 4 MA. BEAN: Object to form.
& _anywhere from 4 to B wesks after birfh. 5 THE WITNESS: Yes, he's a well thought of
8 @ Now, you're saying this is your particular 6 neurorediclomst in the community.
7 definition Bnd that's what ;| asked for, 7 BY MR. FAHRENKROG:
8 Are you aware that the neworadiclogic 8 Q Have you ever co-suthored any fterature with
9 community has a variance or is there any wiggle room as 8  him?
10 far as that definiion is concerned in your colleagues’ 10 A _| think there was one paper we were co-aithors
i1 opiniens? 11  onthat had fo do with a fial of an contrast agent
12 A Ne. [f you go to an obstetrical textbook, 12 callag gadoinum,
13  thai's what the pennatal period is defined as. i3 4 [r. Osboumne and Barkowitz, 2s best you can
14 #Now, many people mistakenty tse the term 14 recal, how did they use or define the term perinatal in
15  meaning te panuritional pericd, meaning between labor 1§ thelr textbaok?
16 and delivery, but that's not what perinatal means. 16 A idon'tknew. I'dave to go and look it up
17 Q So you don't know of any perinatal textbook 17  end see how they use it.
18  thatis standardly accepted by perinatelogists that 18 Q Anything eiee besides that one fexd you
18 wouid define perinatal in the way you have? 18 referred to, Ne. 12 on yowr GV, that involves the issues
20 A That's whare | got the definition, from them. 206 in this gase, such as vol see them?
21 Q Is there a particular texibook you base hat 2% A Ne.
22  definition on? 22 G Are the abstracts preity much duplications of
23 A Nao. 23 periadicale?
24 Q What are some of the parnatelogy textbooks 24 A Pretty much.
25 thaf you narmally consuit with in your practice? 25 2 S0 any other publications, other than the

20
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1 texibook chapters and the perledicals that may teuch on 1 Q With whom did you have thet conversation?

2 the issies in this ease you had some authorship of, 2 A Itwaesn't with My Bean directly. it was with

3 cther than what we talked abowt? 3 one of his piher esseclates.

4 A No, 4 Q@ #Ar. Dan Sprin, perhaps?

5 Q@ Let me show yous whaf's marked Flaintifl's ) A Yaes, {think so. He cailed and asked if { wag

& Exhibt 2 and ask If you can kdentify that? 6 willing to review the case, | was not given any other

7 A i's correspondence from Mr, Bean's office to 7 specifics in it, but just asked and sald there wara

& me, dated December 13, 1999, and it's a letier basically B these number 0f scans 1o be looked at, and didn't telt

9 asking me to review thic case on behaif of the & ma anything more about the case. pther than that, and t
10 Bames-Jewish Hospitel and listing the three scans that 10 sald, yes, { would review the case for them and sent the
11 he sent to me o review. 11 films to mae ant | was giad to review them.
12 {Plairtiff Exhibit 2 marked for 12 Q When an atiorney calls you, what information
13 ientification by the court reperter.} 43 are you trying to glean in that initial phone call which
14 BY ¥R, FAHRENKROCG: 14 helps you to seraan out seme of the cases?
15 Q Does it reference any telephone conversation 15 is it the nature of the case, the age of the
16 that both of yoir had or someone fram his office had with 18 case, the number of decumants you have to review and the
17 you for that letter? 17 time commitment you have to make, considering your busy
18 A No, it doesn'l reference that. 18  schedule?
18 Q 5o he merely sent records to you kind of coid 18 What is It you're loaking for in that initial
20 turkey, is that your impression? 20 phone cali? .
21 MR. BEAN: Objection. The ietter doesn't say 2% A An idez of how much work there is in the case,
72 thare wasn't = phone oall, 22  how many scans ihere are to Teview roughly.
23 MR. FAHRENKROG: it's ke medicai records, not | 223 | dan® particularly want any ciinical
24 in the medical records, it didn't happen. 24 information Bt that time. ¥d rather review the films
25 MR, BEAN: Kind of like that, not charted, not 25 without thefe heitg any clinical infarmation to bias

2t 23

1 done. t  whatever interpretation. | like to fock at them coid

2 8Y MR. FAHRENKROG: 2 and very generally first,

3 @ ls that a case in your practice, to have 3 © Does hat include the reports? Would you fike

4  attomeys merely send your recerds without some phone 4 to have those enciosed with the fims?

§  call advising you in advange what the nature of the case 5 A Sometities they come with the reports and |

€ is and getting your verbal agreement to review the case? 5 don'ticok at the reports untl after ['ve reviewed the

7 A Restate the question. 7 images. |pul the images out and put them in prder and

8 Q Sure. Po some atiomeys with whom you work, B lpok at them first without geing thiough other

S because of your past experience with them, simply send 8 information that comes with it.

10 you records tu review with a cover letter, rather than 1 € Are there certain types of fims you don't

11 caling you in advence 1o get your approval fo review 11 review oF become invoived it in & medicaliegal way for
i2 therecords? 12 whaiever resson?

13 A No. 13 A Gertsin types af ms?
14 G So yous practice is to more or lees insist that 4 Q I'm talking abowt neurosonograms, CTs MRis, PET
15  attorneys contact you verbally {o get acvance epproval 15 scans.

16 by you fo review records that they woudd then send in 16 A | don't o nuciear radipiegy, so | generally

17 the mail? i7  don't provide Interpretations of nuciear imaging

18 A Yes 18 studies, '
19 Q  And so you're sssuming here, although it's not 19 Q  How wouid you define & nuclear imaging study
26  referenced in the cover letter, that there was some 20 A Anything that uses radioactive isotopes for

21 telephone conversation that preceded i? 21 imaging.

2 A Yes. 22 Q Commoniy considerad a diaghostic oncology kind
23 @ Do you have any independent recolfection of 23 ofcase?

24  thattelephone conversation? 24 A GCould be,

25 A Yes, Pl G [oes that have any use as far as brain injured

= 24
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1  bahies are concemed from asphyxia or metabodc or 3 A Naot to this point,
2 genetic causes? s there a use for radivactive isotopes b4 & None af your publications involved that area of
3 nuclesr imegng studies in that field? 3 interest, other than the two yout referenced?
4 A Generaily only on & reserve basis. 4 A Gorrect.
5 G But, as far as yltrassunde of the brain, CYT 5 Q Have any af the courses you taught invahred
& scans, MRis, PEY scans, brain scans, 8l of those are 6 that particular area of border zones and their
7 within your competence a6 a newroradiclogist to review? T vastulasizaon?
8 A Yes, as part of my daily praciice, 8 A Yes.
] Q All of those you stifl currently review? ] Q What courses have you teught in that regard?
10 A Yes, 10 A When [ was doing my weekly neure fellow
1" Q Now, | take it vou did not know Mr. Spim had 11 conference, didachc lecture, it was incorporated in
12 ne relationship with him prior ta his inifief phone cail 2 thers,
13 before December 18997 £3 1 putt on a whole special seminar for the
14 A That's cofrect. t4  \Western Radinlogic Socisty that had a meeting two or
5 Q Did he reference the facl he was with Mr. Bean, 15 three years ago that had to do with cerebral vascuiar
16 whom you worked with in the past? 16 deveiopment and cerebral angiography and vascuiar
17 A Yes. 17 anatomy and things reiated to that.
18 0 Have you restricted your practice in such a way i8 S have vou put on geminars for lepal groups?
15 thal you'rs not taking on new diients, if you will, rew 19 A 1 was invited to ASTRA or somathing iike that, |
26 atiemeys, with whom you'd had no previeus relationship? | 20 back in 1982, and | gave one ene-hour lecture on the
21 A Basically I'm outting way back an deing 2% topic.
22 medicallegat work because of my increasing 22 Q__What did vou undersland the group of ASTRA to
23 administrative responsiblity in the deparment. 23 represent?
24  _Q _Andis that one of the ways that youte-iad.of 24 K| think thev were an association of defense
25 deing i in an organtzed fashion and cutting back and 25 ML
25 27
1__agreeing to only work with thase attormeys.you've-only 1 O Andt was Ehis In Cafifomia?
2 worked with in the past? 2 At was jn Washington D.C.
3 A Generally, that's true. 3 © This was hational group. of defense attomeys
4 1 And Is this generally 15 or 20 law firns you've 4 that you made a presentation to?
5 worked with in the past. sommenly, and the group you 5 _A ¥us,
6 intent to continue working wills H they request your 8 4 And | understand that upwards of 80 pefcent of
T services for review? 7 your testimony nas been on behalf of defendents of
] A Wel, I'd ioak gt the case oh a case Oy case § medicalfiegal matters?
4 basis, but 'm genetally trying to iske care of my +] B Generally spesking. in terms of -~ well, i
10 backlog of cases and am not adding additionat cases onto 10 would say in terms of gverall consultation of cases,
11 & 11 it's about 75 percent. n terms of depositions, it
12 Q i there was something perticularly irteresting 12  wouig be around 90 = i
13 o you or one of your research areas, that is something 13 feslimony, it would be more like 97
14  you may make an exception Tor and take it to review? 14 T Thave gepositions in my file here where you've
5 A Yes. 15  estimated in the past that your plaintifi-defense ratio
16 ¢ Was this paricuiar cass, sich as you: are now 46 for inltal consultation was 80, 20. You're now saying
17 aware of It, within &ny of your resaarch or teaching or 17 75 percent. Has that gone down in the last year?
18 writing aress, such that it was independently of 18 MR, BEAN: Object to form,
19 interest fo you? 19 THE WITNESS: Yes, There are more olaintiff
20 A Wall, ¥ genarally interested in the whole 260 __cases I've looked at for them in the jast year or two.
2% idea of low profusion blood vessel development, vascuiar 21 W
22 border zones, and ihat type of thing, so in that sense 22 BY MR, FAMRENKROG:
23 i kind of indirsetly fatis into my interest. 23 1 So that's taken down the original consuttation
24 G Nona of your grants involvad that patticuiar 24 percentage from 8O to about 757
26 area of inerest, though? 25 A Thats correct,
6 a6
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1 C Has there been any effect on your testimony 1 BY MR, FAHRENKRLY
2 _peicenmge of 90 percent in deposition end 97 percent at 2 Q Kudro {sic) or -
3 tnal for defendants? 3 MR. BEAN: Kiul
& TR Owverall, 1o, T don't think so. 4 BY MR, FAHRENKR
& Q0  Now cuifently, fen, what plairtiffs’ firms 5 Q Stephanie Kiv
6 have you chosen to cordinue a relationship with, despite ] A That sounds 1
7 yourir d pdy i ibilities as 7 Q That's the or
8 chairman? § for?
8 A ! have not chosen. | don't have a list | made 9 A Yes
10 where | choose one particular fism of another. | fo Q Onbehalt of Mr, Baan; cormec.:
11 basically em trying to take care of my backleg of ceses 1 A Yes,
12 and not really take an any new cases. 12 @ Have you testified i court at tial in St.
13 Q Cbvicuely, this was & new case you took en 13 Louis, other then on the Kiuba case, at any time in your
14  after assuming your roie as chairman of the department 14 career on 8 medicaliegal matier?
15 in August 19957 There's comespondence here tzking 15 A Notthat | recall. That wes the first me.
18 place in Decembar 1398 16 C Sa, perhaps, thet's not a fair number but at
17 A That's coiTect. 7 lesst a huncked percent. one cul of one of your trial
18 Q What was it then about this particilar case, 18 testimony in the St. Louis area have béen on behalf of
19  which was clearly a new case afer your new duties, that 14 the defendants in a medicablegat matter?
20 persuaded you to take it on? 20 A Yes
21 A ) dor't know. They called up and asked me fo 21 @ When you talk about your cases where yolive
22 do i and | said | would. 22 been retained that arose out the St Louis area, where a
23 MR, BEAN: | caught him on a weak day. | would 23 lawsult is pending in the $1. Louis immediate aren,
24 have prefemred the enswer of Mr. Bean's increalible 24  there have been obviously addiional cases, the other
i 25 imeliect and he enjoyed the challenge of working with 2% two with Mr, Bean, and there have been other attorneys,
pc] 3
1 me. 4 aswel, in the St Louis area that used your services?
2 MR, FAMRENKROG: You didn't teff him he was the | 2 A Hthink there is one or two other firms in the
3 second cholce afier Dr. Bames either. 3 past
4 MR. BEAN: Paralegal screw-up. 4 Q Al those were on behalf of the defendant?
5 BY MR, FAHRENKROG: H] A [don'trecall.
8 Q You had worked with Mr, Bean in the past? & G Well_do.you recalf warking far any plaintiff
7 A Yes. 7 attorney on behalf of any plsintiff on, 8 medicaltepgal
8 O And did that have some relafionship, do you & matter in the St. Louls area?
g ieel, In your deciding to accept this case in December 9 A_Nao.
0 of 1980 becausa of that previous refationship? 10 G__How about the state of Missoud?
¢ 11 A Yes, 1t A _No, not that | can recal
12 Q Give me an estimate of the number of cases up 12 Q So all your retertions on medicaliegal matters
13 to date as o hose hat you've worked with Mr, Bean or 13 in the sfate of Missousi, including the St. Louls area,
14 s fem? 14 have been on behalf of the defense?
15 A 1 think just two or three preyious cases. 15 A As best | can recall.
16 O So this woutd ha the third or fourth case? 15 Q Now, sppended to Exhibit No. 2, the cover
17 £ This would be the third gase that | can think 17  ietter from Mr. Bean of December 13, 1899, were three
18  of end | can't remember specific names. 18 dasuments; is that correct?
1% Last September — | think last September | came 19 A Yes,
20 1o S5t Louis for a trial that was conducted by — thal 20 Q And what were those tree documents?
Z1  involved a case with Mr. Bean but [ don't remember the 21 A The official report for the three imaging
22 name of the case. 22 studies included in the package.
23 O Was Herman Praszkier the plaintff's attomey 23 Q So within the cover letter and the package that
24 ontihe case? 24 youreceived shortly afier December 13, 1889 were the
25 A | dont recall, 25  fiims and 1epotts on the three separale head imaging

a0
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1 studies?

2 A Yes,

3 Q And, #s was your practice, ! take i you set

4 tha recards aside and jooked first ot the films?

5 A Yes.

-] & s it your praclice nermally to icok at the

T cidest one first and ther take them chrenciogically?

8 A Yes,

8 G And so you weuld first have looked at the brain
i 10 scan in this particular case from Oclober 28, 19787

i A Yes

12 Q Can you tell me in lay terms so that the ladies
13 and gentiemen of tha jury can understand what a brain
14 sean is?

t5 A Well, in this case, the brain scan was a

8 nutlear medicine or auclear rediology procedure, in

17 which a radioisotope, and in this case appears to detect
18 Technisium 88 which is @ commen tracer used, is

18  attached to some Molecule, and | think in this case it
20 was DPTA, and then injacted in the blood stream and then
21 ailowed to circulate for o period of time.

22 Then the patient sits next {o an imaging device
23 that picks up the lite scintiliations of the isotape

25 and makes a pitture basically of how it's distributed in
25 the brain fissus.

33

that you describad
the new procedurt

A lthad been
new procedure,

G Was the te
competence ol b
scans end render
rausation and tir

A Based on

Q Yes
11 A No, ithini
12 Q Ifemere
13 and that type of thing?
14 A | don't think - '8 not a very geod imeging
15 tool for the brain in general. its principal use now is
16 muinly for one of defining a medicalflegal definition of
1T brain dealk, more than it is for defining anetomy or
18  injury of the brain,
19 Q The second thing you did, you first focked at
20 the brain scan and found there was nothing helptul in
21 the brain scan Sm that you sxamined and theh you nex
22 want onto the CT stan of September 15, 19827
2 A That's comedt,
24 @ ‘Was there anything about the CT sean heipful it
25 you in ariving at any u;:in‘f_nf_ in this case regarding

(2N - T R N
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Q Did | understand yous currently that your
practice doegn't inciude this type of study, this
nuelear radiolegic prosedure?

A Right, | don't normally interpret those
images.

G Youhave competsnce and expertise In
interprating the kind of brain scan that was sent (o you
ir this particular case?

2] A Ht's included overall i diagnostic radiclogy
10 and it's inciuded on the board examination when you
11 become a radiotogist, and that's one of the figlds
12 tested.
13 But my practite singe then s specialized in
i4 e field of newroradiclogy, which doesa’t includs the
15 nuciear imaging complement,
16 G Was there anything about the brain scan of
17 Ootober 25, 1978 that you found heipful in arriving at
18  your opinfens and conclusion about causation and ming
18  inthis child’s injuries?

28 A Ne.

21 Q What was the state of the arfery, as a matter
22 of curiosity, of brain scans i 18757

25 A lmaging the brain in general of nuclear

24 imaging?

25 0 Yes 'The kind of brain sran done in this case

00~ B LRI -

34

causation and timing?
A Gther than 1t locked essentialty normat to me,
no.
@ Letme show you what's marked g5 3-A, 3-8, 3-
and 3-D and ask if you can idenfidy those.
A 'This is the non-soritrast C¥ gcan dated
September 1§, 1982,
MR. FAHRENKRGG: Off the record.
{Discussion off the record.)
il (PlairdiT Exdhibit 3 marked for
13! jdentification by the court reporter.}
12 BY MR, FAHRENKROG:
43 G Let me show you what's marked as pari of
14  Exhibit 2, the CT scan report.
15 You indicated that your reading and
46  interpreting the actual CT scan Flms themseives, mark
17 3-A.B, C and D did not yield much in the way of
18  abrormalities?
19 A Thats correct. .
20 Q  On the report itself, if | can refer that to
2t _you, are thete any abnormalies nated in the opinion o
22 -thatradiologist at Bames Hospitaf?
23 A Well, the first line of this brief report
24 stales that he felt there was slight prominent of the
25 sulai, the little valleys between the bumps or the

0o~ e -
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surface of the brafn, and minitmal prorninence of the
ventricles for the patient's age, meaning the fluid
filled spaces inside tha brain.

That's & very nonspecific finding and often
that cant be develcpmental. A lot of children have &
little bit of prominence of ventricles and sulci that
are pot related to ary spedfic insull. 5o, i and of
itseff, that doesn't mean anything.

Then he goes on to say that this could be
10 secondary to the previous encephalopathy that this
11 patienibas had and, obvicusly, he makes tst staterment
1Z because he knows something in the histary that's bee
13 given about the patient or fed down thet way hecause of
14 some previous history that he was given.
1% Then he goes on to say on, however, he doesn't
8 see anything sbnorma; in the brain parenchyma iself.
7 Q What's the brain parenchyma? What does that
18  mean?
18 A The subgtance of the brain tissue,
20 Q So#l inchides all the white and gray rnatter?
21 A Yes.
22 Q Anything else included besides the white and
23 gray matter in the brain parenchyma?
24 A No. Thet's wha! the parenichyma means.
5 Q Taking the terms individuatly, slight

7
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it was not within normal limis and would nat have
mentioned it?

MR, BEAN: Objection to formn, foundation end
speculaiion.

THE WITNESS: You have to ask him that. It's
his opinion and his report.
BY MR. FAHRENKROG:

0 Generaly it the suici are within normat
fimits, it's not something mentioned within a radiclogy
report; comect?

MR, BEAN: Same objection.
THE WITNESS: In my interpratation, yes.
BY MR. FAHRENKROG:

Q Then the second finding, very minimal
prominence of the ventricies.

Firat, do you agree there Is a very minimal
prominence of the ventricles for this patient’s age?

A No, t think they're within normal imits for
the patient's age.

Q it youwere the radiologist doing the original
interpretation, you would not even tave mentoned there
was & rinimal prominence of the veniricies?

A That's catrect.

Q Because you feei s within pormal limits?

A Yes.

39

prominence of the sulci. s thist an abnorma finding,
assurning it's there?

A No. | wouldn't say it's sbnormal. A siight
prominence of the size of the ventricles in the suiciis
not in and of itselfl indicative of underlying brain
injury.

Q D you agree there s 8 slipht prominence, of
& __the Suftl, 45 indeoated on the fims 3-A, B, Cand D7
g A_isisemsiandwhat he's [poking af, bt would

O BN e

10 _not have said that about the scan, | interpreted i
i1 Lwoldd not pul that fine there because {

12  doesn' mean anything and it doest't add to the

12  interprefatien and | woeuld not have sald that.

14 Q Keeping in mind that you woudd not bave said
15 that in the report, do you agree there is & sfight

18 prominence of the sulci, even though you would not have
17 menticned it in the report if you were the origiral

18  radislogist?

19 A Lwould not have sald ft and would have thought
20 it was within normal limits.

21 2 Generelly if something is within pormal limits,
22 _ ji's notreferred toin the radictagy repoti?

23 A Yes_ ’

24 @ Sohis indicating there is a slight prominence
28 of the sulci, is & fair to infer frem that that he {el

»

L R R L

O Nommally, if something is within narmal Brmits,
i's not mentioned on a radiclogy report ke the
prominence of fe size of the ventricles?
MR. BEAN: Same objection.
THE WITNESS: That's corect.
BY MR, FAHRENKROG:
a Solf
interpreting these films, vou would disagree with this. ..
hospital radivlogist and you'd put down no abnatmalhies
noted, normal CT scan fim?
A Yer
MR BEAN: Object to form, foundation,
BY MR. FAHRENKROG:
Q What wes the stage of CT imaging in 19627
How lorg had it been around and used in the
normal teaching environment such a Bames Foepital?
A Well, 1 don't know how long it had been at
Bames Hospital but the overall state of CT Imaging wae
Faktly well developed and already mic their fourth —
prefty close: to their third or fourth generation of CT
scanners,
T Can you reconsiruct what type of CF scanner was
used on this particuiar fm in 19827
A A Stemens Somotom 2.
@ Does that imply that's & seaond generation of

40
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1 Siemens Somotom? 1 practice had heen used on this child in 1982, would you
2 A That's the model number. Interms of the 2 be abie to visualize more than seen on this particutar
3 geaeration of CT scans, this is at ieast a third 3% flm, in youwr opinicn?
4 generation CT scanner, 4 A Well, # afl depends. A ot depends on the
5 Q Where were you in 1882, what were you deing? 5 technigues you use and how thick the slices sre and a
& A iwas finishing my diagnostic radiciogy 6 lot of things. This & a diagnostic study and | have na
7 residercy at Loma Linda University and teck my board 7 probiem with this study. H's very comparabie to the
& exams and passed those in diagnostic radivlegy and then 8  shudies you get today, if you get CT scans,
9 entefed the Air Force. 9 Q  How thick are the slices?
10 Q You gradusted from medical school in what year? 10 A Yhey appeat to be 10 millimeters thick.
11 A 1878, 11 Q Cutrently you're using S-mifimeter slices?
12 Q  Did you do any work in medical school with CF 12 A My protosol is §.
13 scanning? 13 Q So you're petting images on your own CT scans
i4 A As a medical student, going down and reviewing 14 that are twice the level of this particular scanfier
15 the images on batients that were being dore. 1% using 10 milimeters; correct?
1€ Q This was at L.oma Linda? 16 A I'm sure it they had so desired, they could
17 A Yes. 17  have done 5 at that time.
18 Q@ Do you know how iong Loma Linda had their CT 18 O But they chose not to?
19  scanner as of 14787 18 A That was apparently their particular profocol.
20 A Ithink they had T scanning in 1874, 26 Q You feel today, currenty, that you can get
21 Q And Loma Lirda was obvicusly a teaching 21 much better information using S-milimeter shoes on the
22 institution? 22 &7 scanning than the 10 milimeter slices?
23 A Yes. 23 MR. BEAN: Object to form.
24 Q Like Bames Hospital? 24 THE WITNESS: its my own personal preference
25 A Yes, 25 because the iype of patients we receive here — we're a
41 43
1 O Any reeson to think Bames had it before 19747 1 basically tertiary care hospital where we get the
2 A lhave no ldea. 2 cifficult cases, so that rather Hhan doing multiple
3 @ Sothe first generation came out in 1574 or 3 exams irying to Jook for things, | iy to give the
4 around that period of time? 4  highest guaiity exams qp front to answer the problems.
5 A Yes. 5 A iot of institutions still do CT scans like
& Q By the ime {982 rofled arpund, it's your 6 this, with 10 millimeter slices.
7 impression of recollestion they were into their third or 7 BY MR FAHRENKROG:
8 fourth generation? 8 {1 Bamnes deesn'i do that? They do § milimeters
g A Yes. 9 currently, dort't they?
1% Q And, obviously, each successive generation had 10 A | have no idea what their protocais are,
11 better resolution and quality of imaging studies, 11 G Do you know that Barnes is a tertiary care
12 including the brain? 12  center?
43 A Yes 13 A Yes.
14 Qs tive parficuter quaiity of this G scen 14 @ And it's reputed to be in the top five
18 dizghostic, the copy you reviawed? 15  hospitais in the United States?
18 A Yes, 16 A Top five? \Wel, | don't know that, By what
i7 Q s this a Siemens Somotom? 17 ranking?
18 A Yes. 18 © The Bames ranking and Mr, Bean's ranking.
15 O How would you characterize that parficular 18 A Wel, whatever. I'm sure they're a fine
20 levet of scanning, you know, compared to today? 20 institution.
21 Are we in the 12th generation today? How far 2 Q Would you say that all the top neuvroradiology
22  has it come? 722 departments in the teaching instituions in the country
23 A We're now in abowt the 6th generation of CT - 23 today in the tertiary care centers use 5 milimeters
24  6th or Tth generation of CT stanners. 24 slices to diaghose brain injury?
o) 0 If the current CT scabners that you use in your 25 MR, BEAN: Object to form, foundation.
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THE WITNESS: | can't speak for everybody but |
wouldn't be surprised if they did,
BY MR. FAHRENKROG;

Q And the reason you e S-milimater slices, as
opposed to 10-milimeter sfices i that aliows you to
hetter diagnose abnormalities of the brain?

A Yes.

0 Taking the CT scan just by itself, in
isolation, were you able to render any epinions..

i timing of this chiid's injury
that scourred at & time some four years before this in

13
14
15
16
17
18

17 the peninatat period, such as you defined?

Wi BEAN: Object to tortn, 1t assumes 2
perinatal injury.

MR, FAMRENKROG: s sl not broad enaugh.

MR. BEAN: Ohject to form,

THE WITNESS: Flrst of all, | didn't see
abnormalities of date or time, so | had nothing to date

Py
Dm0 m o B et R

NBMM—I—IA-&JJ.—L
w — owo 3o bW

of aty significant abnarmalities on this 1982 CT scan?
A in my interpretation of these images, | see no
significant abrormality, period.
G Ard I'm seying, assuming that's correct, are
you then able to render any opinions regarding the
timing or causution of this chid’s injuries, such as
you posited themn to be, whaen piut in the context of this
negative C7 scan at ape 4 years of iife?
MR, BEAN: Using the CT enfy?
BY MR. FAHRENRROG:
Q Yes, just using the CT only.
A Well, that's kind of a complicated question,
i think the best way for me to answer that is
to say that # My own experience there are many cases of
children that have MRCP thet have high resolution
maghalic resenance imaging or have high resoiution CT
imaging in taday's warid that we don't find
abnarmalities on and stl have thess problems.

4E

19 or ime back to any - have an jnjury te time to begin So you can't say — | can't predict what the
20 with. neuroiugic state of & child is just based on what tha
21 BY MR. FAHRENKROG: imaging findings would be.
22 0 _Are you curently aware this chiid had cerain € inother words, thers ere kids today who have
23 abnormaliies motorically and cognitively? CP and MR snd the various combinations thereod, whe you
24 TUTRTYEET T 24 do imaging studies on, inctuding CT and MR, and you
i 25 T Whats the child's cument condition, as you're 25 find no pbnormalities contained on the CT and MR! but
45 47
1__aware? 4 you Know dinically these kids are severely impaived?
2 A He has fairly timited ability in terms of — he 2 A That's comrect.
3 can walk with a wide gail. His | Q. is fairly iow, and 3 2 Conversely, there are kids who have abnormal
4 something in the range of 80's, and that he has other 4 MRIs and €18 that you see In 8 vétcuum, let's say, and
£ problems, neursiogicel developmant prodlems. E  you find abhormalties and you'd expect this is a child
8 Q  Seizure discrder? § who is going to be impaired in some fashion, motoricaly
7 A& Seizure disordet - 7 or cognitively sut clinicelly those chitdren seem 0 be
8 Q Dysarhria? § doing pretty well?
] A — given the basic diagnosis of MRCP, mentat ] A Right.
10 raetardation, cerebral paisy. 10 Q) So if | ask yeuto justlook at the BT scan
114 G Has his condition beeh desaribed as spaslic 11 from 1082, are you ahie to make any sonciusions abott
12  quasdriplegia or quedriparesis? 12 the causation, first of el of this chiid's ceanitive
13 A Nao, that's generally under the reaim af 13 ant:%@%@crﬁmwmmem tobe? .
14 cerebral palsy. 14 G, | can't make a statement about that based
1 & Se that's not ditfersat from your 45 onthe images.
16  understanding? i6 Q And the timing wouid be the same response, you
17 A No. 17 couldn't meke any opinions o7 render any apinions of any
18 Q I & chiid with that sart of disability, are 18  medical conclusions based on the timing of this child's
19 you expecting on a 1882 CT scan, using 10-miflimeter 19 injuries just by iooking af the imaging studies in a
211 slces, that you would be able to find some vacuum and nat considering the cinical scenatio?
21 sbnormalities on that CT scan on 2 hundred percent of 21 MR. BEAN: Again, just the CT7?
22 the pecastons? 22 BY MR, FAHRENKRCG:
P A No. 2 Q Yes.
24 Q Are you then able ta render any optnions to us, 24 A Well. | think the remarkabis thing for the CT
25 based on reasanable medical ceriainty, about the absence 25  scan is the absence of demonstrable damage to the brain
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1 and the lack of areas of necrosis In vascular border 1 Q So just the fact that you've nev

2 zones, given the history that the child had severe 2 doesn't mean it cant voeur?

3 problems during labor and defivery. 3 A Well. | can't make a hundred:

3 & Wel, you've already posited that there can be 4 ciatement fike that. [ mean thaf's ar.

§ children Who have sevére disabiffy, motancaly and § etaternent the way you made .

& T cogrdvely, and have nermai CT scans such as this child 1 1 Let's back up a fitte bit and see If |

7 _had, correcl? 7 understand what it is you're saying.

8 A Comect. 8 MMSM%‘_‘E;T_

] @ Se what conclusions are you able to make just g waw%m
§0  on the basis of this chifd's normal CT scan, based en 10 peripartum period, that has a tendency 1o affe: S8
41 the causaton and timing of the injury? 11 waisrshed areas in such a way tha N
12 A The thing | cen state is that | den'i see 12 demonstrabie i bead imaging studies,

13 evidence of a low protusion injury fo his brain from a 13 Am 1 correctly staing veur opinion?
14 drop in biood pressure from some kind of catastrophic 14 A Yes.
15 event during Jabor and delivery. 1% MR, BEAN: Object te form.
16 Q Al right. Would it also be true that there 16 THE WITNESS: They ge through a set pattem of
17  are chidren whe have low prefusion Injuries around the 17 when they've reached a point where they're kiling brain
18  #ime of birth in the peripartum period, if you will, whe 18 cells that sets off a whole set sequence of things that
19 wind up with significant cognitive and motoric 19  happen that show up on cur imdging studies.
20 disabiiies who have normal CT seans? 20 BY MR, FAHRENKROG:
21 A Well, then it depends on how do you define that 21 4 Let me take it broader than just the peripartum
22 the chiid had low profusion injury, without having 22 petiod, meaning during labor and delivery,
23 evidense of dead brain cells? 23 Lat's say the child sustains a hypoxit ischemic
24 Q Wel, iet’s say the child diad and the 24  injury 24 to 48 hours befors labor begins, and then
25 pathoiogy was done on the child, MR scanning or CT 25 delivery takes piace.

49 5t

1 seanning was originally dons, and then the child died 1 Wuld you expact in that scenario to see head

2 and had e patholegy workup done, and that pathology Z imaging evidence of these watershed damaged areas on

3 revealed no injiries in the watershed areas that you'd 3 your imAging studies?

4 expedt 4 A inthe 24 to 48-hour period, probably not.

5 MR. BEAN. The fim is negative? 5 Thoss imaging studies weould most fikely be fairly normal

6 BY MR. FAHRENKRCG: & looking

7 Q And the fim s negative. Any imaging shudies 7 MR, BEAN: | think you're tatking different

8 were negative prior to that point. Letme go back. & dme framas.

kS Let me hypatheficalty posit for you a situation g THE WITNESS: He's taiking 24 or 48 hours after

! {0 where a child has mototic and cegritive Injfury, and the 10 the insukt.

11 head imaging studies are done and are negative, 11 MR BEAN: No.

12 Including the watershed arans you'd expest to see those 12 MR. FAHRENKROG: I'li restate it
13 injuiies an the Imaging studiss, and the chiid then 13 Q Letme restate it so thare s no
14 dies. 14 risunderstanging.

15 ‘The autepsy is done oh the child and pathology 18 I bypothesizing for you e situation whers 24
16 is dene, and this chid has, in fact, those areas of 18 to 48 hours before birlh a child sustains a hypoxic
17 injury pathologically. is that something that can be 17 ischemic insult, a low profusicr insult to the areas
8 medically consistent i your opinion? 18 inciuding the watershed areas.

] A No, fve never seen a case fike thaf. 18 Let me ask you to assume that at that time the
20 Q S you'te styirg, fhom what | understand, in 20 mom is notin [aber and never goes into labor but e
21 these watershed areag there is a hundred percent 21 C-saction is done for whataver réesch 24 to 48 hours
22 correlation between actual cellular brain infury and the 22 after that injury has occurred.

23 ability of CT and MRI scanning to pick up that injury? 23 If subsequent head imaging studies are done, CT
24 A t'm not saying #'s & hundred percent but it's 24 and MR, based on today's technoiogy wiukl you expect to
25  extremsly sensitive. 25 see low profusion evidence of inat hypoxic ischemic
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1 injury on your imaging studies? 1 it's certainfy & possibiity.
4 MR, BEAN: Object to form. 2 G You're not saving based on reasonable, medical
3 THE WITNESS: Yes. 3 certainty that you feel as & neuroradiologist this
4 BY MR. FAMRENKROG: 4 chiid's brain imjury is & result of genetic chromosomal
5 Q That would not be any different than the injury & or metabolic causes?
B cecuming duing labor? -1 MR, BEAN: Cbiject to form.
7 A Ne. T THE WITNESS: {don't have a specific diegnosis
8 Q You'd siitt expect to see injury depicted on B based on absahte médica of ore than 51
9 the hes&d injury studies? B porcent medical probebiity or whatever that | can label
10 A Given the right sequence and serial imaging, 10 on this child ag the cause of what the probieme ste. s
11 yes. 11 BY MR. FAHRENKROG:
12 Q Is ji fair to say that any time in the third 12 Q This is ar area we need to be precise about so
13 o ‘ jon 0 13 Ineed o ask you further gueshons to try to efict
t4  ohild’s brain, basically a hypoxic ischemic injury, that 14 yaur opinions In this regard.
15 “youwouid expeci to see sorme sffact in the watershed | 15 | understand thet you would not be able te form
16 _areas of that child's brein on head Imaging studies 18 & particular genetic disabifity on this child,
17__subsequent to binn? 17 Prader-Wilis syndrome or whatever it may be, but what
18 A If # causes dead brain cells, ves, 18  I'm asking you is can you say and do you have an opinion
19 ©_Wek thal's the effect that hyboxic ischemia 19  youintend to render at trial, based on reascnsble
20 has, It causes dead brain cells, doesn't it? ’ 20  medicat certainty, with 51 percent certainty or more
il A To the degree It kills the neurons, yes. 24 that you feel this ohild's brain injury was taused by
22 O Well, normally, you'd expect In a child with 22 genetic, chromosamat or metaboiic caises?
23 this xind of damage, and Il hypothesize foryou a 48 | 23 A No. And I'm not going to opine any specific
24 1.0, spastic quadriparesis, CPMR, seizure disorder, 24 diagnosis to that degree of medioal cerfainty.
249 thal's the sort of thing thal invoives dead brain celts 25 All fm going to say is, number one, | don't -
E< 5%
4 inthuding neurons, does & not? 1 see yascular border zone peerosis in this child's drain
2 A Sor yes and s0 na, 2 et would suggest the drop in profusion piesatre as e
3 C  Are you saying this child could have B 3 caisé of the njury, T
4 parpartum injuty trom hypoxie ischemic encephalopethy 4 Two, any ronspecific injuries fhat we can sea
5 in the low profusion aress where neurons are not § on the follow-up MRI imaging that may or may not be
8 inpvolved, and thal would not be demonstrable in head 5 related fo his cveral neurolagic condition, and that
7 imaging stucies taken after birth? 7 there are many things that could have resulled to cause
a A No, 'm not saying that I'm saying there are g those, one of which is inbom air metebolism that they
9 gther causes, albeit ones of genetic cauges, of 9 have not been able to define. Faillure of development,
10 basically mot putting the brain togather in & groper 10 proper development withén the child on a genetic basis,
11 fashion or having proper goanections, thet can cause 11 wihout there being specific congenitat malformations
12 these kirds of Bericus neurclogic problems without there 12 seeninthe brein.
13  being imaging evidence of darnaged brain celis. 13 iika, for instance, children horn with Bisotmy
AL Q Butthatwould not then have (o invoive 8 4 21 or Down's syndrome, their imaging studies are
15  hypoxic ischemic event, the brain celis can be damaged 15 perfectly normal yet their brains are not properiy put
18  withaut a hypoxic Behemic evant from a genetic of 16 togather.
47 chrornesomic probiem? 17 & Trisomy 21 kids have centain morphologic
18 A Not so much that they're damaged but that they 48 abhommafiies that clinicians can fairly readily pick up
18 were never formed of functioned propery on the basis of 19 on; carmect?
20 hormel develcpment and Net on secendarily beng damaged. 20 A They have differert genetc features they often
21 & Are you saying you're amiving at an apinion in 21 pick up on.
23 thie case that there are genstic, chromosomal or 2 G Bid you make any attempt in this case to
23 metabolic causes for this chid's Injuries? 23 analyze the tinical data and evidence to comblire that
24 A Ymsaying 's & possibility and not saying 24 with your peurcraciclogic data to form some opinions on
25 that's specifically whai's wrong with this ¢hiid, But 25 causalion or tirning?
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1 A Nc.

2 Q_You have pol
3 al?

477TTA No.

8 Q_ The opinions yous tend to render at trial, if
6 _asked, are based oh your neuroradiciogic interpretations
7 _gf the CT's and MRI's provided to you? —
8 A_Thafs correct. " -
g A3 Bo you have no knowiedge as to whather or not
10 _this child has any morphologie or other abnormalities
11 oonsistent with some seriea of genetic, chromoaomal
12 _developmental or metaboiic syndromes?
13 _A_ Thats comect
14 Q You're merely saying that from your
18  newroradiclogic slandpeint, these are possible
1§ explanations far the failure of the CT and MRI to have
17 certaip abnovnalittes that you'd normally expeci to be

found a8 moderate amounl of increased signal infensity
identified in the periventricular white matter.
Am § comectly interpreting that?

A That's what the repaort states.

G Do you agree with that?

A Well, | don't Khow if 1'd say moderaie bt
here definitely is insreased signal in the white matter
around the veniricles,

Q So you would say maybe less than moderate, in
your opinion?

A 1 would say mild o moderate,

Q Now, on gn MR! scanner what causes tissue to
have an increased signal intensity?

A There is more water present in the tissue than
nermally an that — we're talking about the T-2 weighted
sequences - we're talking an increased signal on 7-2
weighted images would be either an absence of fssue
with cerebral spinal fluid present there or a

18  presem?
15 MR. BEAN: He's saying a lot more than that, genemlized increase in water content,
20 DObject fo foam of “you are merely saying.” 0 Q A softening of the tissue?
21 MR, FAHRENKROG: { dida't say merely saying — 21 A No, that imples vou can tough and feel it.
22 MR. BEAN: Do you want the question bask? 22 That's a pathology term,
23 THE WITNESS: More or less | agree with that 23 Q Bt the tissue is somewhat less dense than
24 statement. 24 you'te homally expect # to ba?
25 BY MR. FAHRENKROG! 25 A Denstty is relating more to C7 scan.
57 68
1 & Let's ook at the MRI report. Did you find any 1 4 Ymhaving trouble understanding intensty
2 abnarmatties in the MR the fim you reviewed? 2 versus density. What lay term 0r concept can you tken
3 A Yes. 3 to help us undemstand?
4 @ So unlike the CT scan film, you found 4 A Basically magretic resonance imaging is mapping
5 abnormalties in the 1AR] film? §  outthe water disiribution in the train and using the
5 A Yes. B water molecule to make the Images, so t's giving you a
7 Q Feel free 1o put them up on the shadow box, if 7 basic gistribution of tssues,
8  you want, of if you remember what they are, fist those 8 Tha difference in T-2 and T-1 has to do with
g far me, as to what the zbriormalities were that you found g the way you make the water molecules dance around before
10 in your reading and interpreting the MRI film of 19947 16 they ive the signal off and you measure t
11 A Well, Gasically, | agree with the report that 1 @ So i doest't necessarfy mean that f thera is
12 was made an this, with one sédiion, that | think there 12 mora water molecuies in tissues in the periventricidar
13 is e fitde bit of focal high signal In the publinar 12 ares that It's much leas denss, the fiamue itself ¥
14  region of the thalam! bilaterally. 14 just means it has more water confent?
15 Q Facal high signal in what area? 15 A Has more water cantent than § nommally ehouid
18 A Well, the posterior parl of the thatami. These 16  have. .
17 are big masses of neurons in the base of the brain. And 17 @ What In yous opinion wolld cause water
18 thenin the focal areas in fhe white matier around the 1B moleculss o cojet in Fe periventricular area and be
19 venticles in both hemispheres as described in the 18 cempnstrabie on an MRI scanner?
20 report. 0 4 Atthis age of He?
21 2 Let's look, then, at the repost and kind of get 21 Q Well, f t's different ages, if's different
22 for the record what zbnommaliies were noled by fhe 22 reasans, you tan tell me about that.
23 radiplogist who dictated the report and make sure you 23 A Well, 1o mg it means that the baslc matmoof
24  agree with ail of those findings. 24 the brain tissue in that reglon is it's efther not
25 First of all, # looks fike that radiologist 25 prepedy formed or has besn injured, so that there i
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1 more water present there than there should be, 1 QG Right,
2 5 that means there either can be a loss of 2 A No.
3 supporfing cells there that subsequently are filled in 3 O No meter vehiole accidents or falls that
4 with cerebral spinal fiuid or he exira cellidar space 4 resufted in Increased braln injury or that type of
5 orthere (s & failure of myeltnation, the fatty sheet 5 thing?
& put around the exens. So H you have a lack of that, 8 A Correct.
7 thers is more water present. Normally those fatty 7 G Generglly is it true that genetic, ¢hromosormal,
8 sheets are hydrophobic and drive the water away from 8 metabolic causes are degenarative enceptiziopathiss
9 that region. & rather than stalic encephalopathies?
10 @ On the MRI, you can't ted whether this Is opan 10 A They may be, yes.
11 space, like in a venfricle fMed with cerebral spinaf 11 @ But you saw no indication frem the imaging
t2  fuld or st has some integrity of brain tissus around 12 sludies you read and intefpreted of any degenserative
%3 the vesriricle but with & higher water content? 13  encephaiopathy hare?
14 A H appears more the latter, beceuse iooking at 14 A Again, to make those statements, you need ta
15 the T-1 weightad images, the other set of sequences, 15 have the ime series to make thet statement absoiute.
16 there are no holes thers. This is just an abnormal 16 @ Well, { understand that you'd ke 1o have
17  signat on the T7-2, 17 subsequent MR{'s or subssyuent CT scans, but you have &
13 So it lvcks fike the substance is there and not 48 CT and a subseguent MR}, and the tenefit ihat those have
19 completely destroyed and removed, but it's just e 18 ir the sequence setting, you were not able to determine
20  problem with the way if's put together. 20 the presence of any degenerative encephalopathy in this
be3] Q s that visualizeahie on the CT scan? 21 case; i that a fair statement?
22 A Probably not, 22 A Yes.
Z3 & So the inability of the CT $can to plck up en 23 Q Can a hypoxic Ischernic event result in an
24 this finding, f it was present in 1982, would nof be 24 increased signal intensiy in the periventricular white
25 urusual? #'s not the nature of a CT acan to do that? 25 matter as gemonstrabie on an MRI7
3] 63
1 A That's correct. 4 A Withest causing any damage to the overying
2 Q So it may have been there in 19827 2 cortex, I'd say 110,
3 A Yes. 3 G | think you took the question more broadly than
4 Q So tis may not be something that's evalving or 4 imeant. | meant to isplate that on that aree of the
5 developing but could be a static encephalopathy? 5 brain. Let me restate it
-] A Withowt having a second MRI scan, | can't say 5 Can a hypoxic ischermic event result in
7 yes or o to that question, but it appears #'s prabably 7 incramsed signaf intennity in the periventricular white
B static. 8 matter, as demonstrable on an MRI?
9 0 Wousd you agres that hypoxic ischemic svents 8 MR, BEAN: Agked and answered.
10  are static encephalopathies? 10 THE WITNESS: There, as wel as in other
11 A The end result after the event results in 11 places, but not isolafed to that region, no.
12 static encephalopathy. 12 BY MR. FAHRENKROG:
12 2 Cartainly by 1982 and 1994 and by the year 2000 13 2 Sothe answed Is, yes, i can cause damage — &
14 that's static encephalopathy from a hypoxic lschemic 14 hypoait ischetnic event can cause damage fo the
15  event accurring in 18787 15 pervenfricular white matter, but you'd expect damage in
16 MR. BEAN: is that a hyputhetical question or 16  addifional areas, such as the cortex, as well?
17 are you talking in this case? 17 A Yes,
18 BY MR, FAHRENKROG: 18 MR BEAN: Object to form.
18 Q I genaral, using those time frames, 19  BY MR, FAHRENKROG:
20 A Assuming no other catastrophes to the chid, 20 Q  Lat'sleok at the next abnormality. On the
21 vyes. 2t report it seys # high signal in the parrigonal regiors
22 Q You're not aware of any subisequent catastiophes 22  bllateradly, left greater than fght. Is that the next
23 this child hae experienced after birth, are you? 23 abnormality noted on the repont?
24 A After this particular set of sequences, after 24 A It's, In essence, the same abnormality. The
25 his initial hospitalization? 25  wigone is just talking about a specific part of the
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1 pariventricular while matier, the area adjacent to the 1  the brain.
¢ tmgone and fo the lateral ventricies. 2 Well, he already identified a structurad
3 Q By high signal is that  severe amount of 3 abnorrnality so that's a lithe confusing, but he's
4 incroased signal intensity, is that what high refers to £ talking about thers Is tiot any gross absence of brain
£ of does it refer to some geographic area in the brain? 5 tissue.
6 A He used increased before and instead of saying & @ is the centrai semiovale in the pesiveniricular
| 7 increased, he's saying high, It means the same thing, 7 amrea?
- Q@ ke doeent use the term mitd, moderate o 8 A Yes.
9 severe to desctibe fhis area; correct? & Q So when you describe these rbnormatiies in the
16 A That's comrest. 10 periveniricular area, that would include the central
i1 & How would you characterize the signal intensity 11 semiovale and you personally would not signal that out
12 in the trigonal area? Would you describe it in your 12 to additionally comment on that area?
13 Iinterpretation as mild, maderate or severe? 13 A No.
14 A Moderate. 14 Q When you said that his comment of no siructural
15 Q So overall the periventricular area has a mild 15 abmormakties are identified within the brain, that you
16 1o moderate increased signal, but the trigonal area 16 would ot agree with that and you feel he's already
17 you'd agree is a moderate increase? 17 referred to a structural abnormality, are you talking
18 A Yes. 18 about his description of the periventricular white
19 Q Is that why he, in fact, would have noled it 18 matter?
20 seperately in that he feels thers apparentty is an 20 A Yes,
21 incrensed area of signai intenstty in the trigohat area? 21 G So tha thickening of the calvarium, is thai an
22 MR. BEAN: Object to the speculation as to what 22 abnommality i, in fact, it's present?
23  he meant. 23 A Yes, that's an abnormality.
24 MR, FAHRENKROG: Withdrawn. 24 & Do you agree that there i a thickening of the
25 Qi you were the radiologist interpreting this 25 galvarium on the MRS films you inspected?
BS &7
1 fim, would you also specifically refer to the trigonal t A Yes, | think It logks 2 litie thicker than
2 area because that had a higher increased signal than the ¢ normal for his age.
3 periveaticular aree in general? 3 2 And then you sald by way of a fourth
4 A | hink | would have mentioned the peritrigonal 4  abhormality that you would have an additional finding
5  tepions primarily, rather than [ would have reversed the E that's not noted by this parficular radiclogist and
8 way he stated it here, but, generally, | think that's a 6 that's a focat high signal in the post —
T tue statement. 7 A Basterior part of thalami known as the
8 Q You'd normally starf out with the most affecled B pulvinar,
9 tissue, highest signal, and go down the line from there? g Q 50 we've talked about alt the four
10 A Right. 10 abpormaities that you found on your inspection of the
11 @ It inoks fike he aiso says thete is a it MRI?
12 thickening of the vatverium in this report; is that 12 A Yes.
i3 comect? 12 0 Now was there anvthing then about those four
14 A Yes, 14  abnormalities that you noted on the MRi which aliows you
13 Q Is thet the next abnormality that he notes or 18 1o render any opinions ahout the causation of this
16 am | missing something or glossing over something 16  child's clinicat abnormadiies that we Rlked about,
17  because | don'tintend to do that? 17 CPMR, et cetera?
16 A Well, he mnkes a statement about 18 A Na, nof directly. These ave fairdy nonspecific
12 counterextension of the white matter sbnermality does 19 fincings that can happen from any number of etiologies
20 exiend untedorly within the central semiovale. 20 that { can't specifically point to and say, yes, this is
A That basically states what he -- it's another 21 the cause and this is what's causing ail of this child's
22 way of stating what he stated in the firstiine, so! 22 problems.
23 don't know why he said, [U's a fitde confusing, but, 23 O Wouid all of these MRI abrormalites be
24  yes, the next abnormaiity then goes on to the thickening 24 consistent with this MRCP syndrome that this child has?
25 and no skuctural abnormslifes are identified within 25 A No. | cousd not say that — 1 could not
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1 predict that this child will have MRCF based on that 1 A Areas of vascular border zone necrosis_of brain
Z MRL 2 fssue,
3 Q What types of abnormalites based on this MRI 2 Q" Where are the border zone areas of necrosis of
4 would you predict such a child genarically would have? & the brain tissue thal you'd be fooking for?
5 A 1 can't predict anything specifically in terms ] A Primarly in the cerebral cortex where the
6 of generic neurologic abnofrmality. & three major cerebral arleries anastomose over the
T 1 think this child wouid be neurclogiculy 7 surface of the brain. They anastomese over the surface,
8 abnormal but1 couign't specifically say what specife § the farthest area from the heart, up cver kind of under
%  abnormality this child would have. g the area of where the whitt of your hair is posteriody
16 Q S50 looking at this particiiar MR fim of 1954, 10 and then extend in & zone beiween the enterior and
11 and finding these four abnormaiities justin a vacuum, 11 middle cerebral arteries in the 10:00 and 2:00 o'clock
12 without having any idea about what this child's problems 12 position in the cortex, and in the 5:00 and 7:00 o'clock
T3 are, you would rat beghn te try 1o predict whet kind of 13 pasition between the posterior middie cerebral arteries,
14 abnomaiities this child would fikaly have? 14  and at the very end distribution of the bip penetrating
15 A That's corrent. 15 vessals that come up from the base of the brain, so that
16 Q Would you say that it's possibie from this MR 16 crosis iy the regions of
47 abnormaity contained in the film that the child could 17 _the most superior porlien of the putamen, caudate and
18 have MR and s not something that's inconsistent with 18_ thalamus, and | don't see those present in this brain,
12  the appearance of this film? 19 @ And you are sayirg its more likely than not
20 A Yes. 20 that f the child sustained a hypoxic ischemic event at
1 O Woudd you say this chifd could have CP, and 21 anytime during the preghancy, which had same
22 thatwould not be insonsiztent with the appearsnce of 22 conlibidery cause significandly te his present
23 this flm? 23 injuries, you would expect to zee thase types of
24 A Yes, 24 abnormalities on this MR! ecan?
% Q Would you say that this child can have a 25 A |If they oceurred in the third rimester or
! 68 7
|
1 selzure disarder that would not be inconsistent with the 3 _bevond.. .
2 appearance of this film? 2 @ We're talking about the 28th week on,
3 A Yes, Buta child can have all of those things 3 spproximately?
4 and have an absohitely normat appesrance of the scan, 4 A Yes,
& o, 3 O So you'Ts saying that the absence of these
[ @ Could a child with tis film and these four & findings in the watershed ateas that you think are
¢ 7 abnomalities be neurclogically normat, in your opinion, 7 characterstic of low profusion injuty caused by hypaxic
| & and tiricaby not have any disabiliies at ali? &  Ischemis problems would manifest on an MR film if that
g A | think ft's possible but unfikely. g hypexic ischernic incident occured sny fme pfier 26
1] Q Would you say that the range of neurologic 16 weehs?
11 disabiities ona child with the abnewmalifies 11 MR, BEAN: And gufficlent to produce the
12 demonstrated on this MRI fiilm could be anywhere from 12 neurologic njuries this child has?
13 mild neurologic disablities 1o extremely severe 13 BY MR. FAHRENKROG:
14 disablities? 14 © Yes, | think that's inferred.
15 A Agaln, | have seen severely disabled children 15 A Yes.
18  with normal scans so, yes, you ¢an have the full range. 16 Q So what| hear you saying is that the cause of
17 Q i& it more than the sbsence of findings from 17  this child's neuraloglc injuries, hecause of the ahsence:
18 this NR(, like the absence of findings from the CT, that 18 of these findings, puts additionat weight on genetic,
1§  is most helpfl to you in amiving to any opinions on 18  chromesomal and metzbolic and less weight on hypoxic
20 causstion in this case? 20 ischemic 2 being the cause of this child's Injuries?
21 A Yes. 21 MR, BEAN: Object to the form of the question.
22 O What is i, then, vou would be looking for and 22 Less weight, | think fe ruled it out.
74 _expevito by present o s MR Gl youte notfnding | 23 BY MR. FAHRENKROG:
24 thatyou fee) would be Consistent with some Typoxe 24 Q You may answer.
25__ischemic insull? 25 A Yes.
70 72
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Q We've falked in terms af kids with severe
disabillies can have no abnormalities on the MR scens,
and ¥ not 3 hundrad percent sure that { understand
your degres of certainty of abnommalities in the
watershed greas, if thay were caused by hypoxic ischemic
injury, &8 % whether in a hundred percent of those
ocuasions they would show up on head imeging studies
such as this CT and MR1.

Can you go into some detalf for me on what your
10 degree of certainty is in that regard, considering the
11 abdsettce of thase findings?
12 A I you have death of brain cells in the
13 vasculer border zones, they don't just ocour es ane of
14 two or three celis,. They accur in zenes when this
15 nappens. They occur in clusters and zones. When they
18 die, they die in groups. And f'd expect to See these on
17 the MR! imaging and even on fhe CT scan wauld have
18 expected to see some evidenca of it
18 Q Do they dle fram infarction?
22 A Wet, the term infarction means necrosis in a
21 vastular distribition, so if you're tatking - I'd calt
22 & barder zone infarction. That's a corect term.
pracs Q Is there thrombesis involved in that process?
24 A No. Thrombasis implies eesiusion of the artery
25 and the whole distribution beyond that would die,
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shock. M can be from torn plecentas or ruplured
umbilical cord. Thare are any number of things that can
interrupt with that ability to de so.

Q  But whet you're saying is if it was some sodt
of torn placenta or umbillcal cord problern causing this
profusion probiem that resulisd in this child's problems
with the heart pumiping mechanism to profuse the blead 1o
the baby's brain, and i doesn't show up on subsegquent
head imaging studies, that means that must have otoutred
befors the third trimester?

A Mo It means there was net sufficient encugh
of & probiem to cause a drop in profusion pressure to
il brain cells if it had occurred

if you end up with necrosis of brain celis

nelore the thirg rimester, you end up with a whole
gifferent patiern of injury ir. the brain because the
brain s still developing and it develops around a whale
different set of abnarmalities that you'd expect to see
on the imaging that are certainly not present in this
case.

Q Migrationat abnormaftias?

A Migration aroun destructive events and that's
not present.

Q The neurens and the death of hese ciumps, the
neurons you'ra talking sbout, does # have any
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i SRbabwale-boaking.at i 2 Jow profusion state
2 .Is.a.drop.in bioosd preseure and a drop in profusiol profusian
3 __pressurs so that area of the drain doesn't recelve the
ummmwnw‘_y_&w
5. _iake away the toxic metabolic by-products out of the
& _area after the metabolism ocours In the braln ¢ Cells.
7 It's kind of a tallure of the biond supply te
8 ihe region more than anything else ofi jUsTa profusion
9 pressure basis and not on an obBtcBon of the Tow 10
10_. o7 away from i,
i1 & So it's an ischemic rather than a hypoxic
12 gproblem?
13 A Yes.
14 Q And you'e saying that somefhing about the
15 pregnency resulted in a low biocd pressure or fow
16 ability of the mom {0 pump blood to the baby's brain or
17 s that the baby's heart that is pumping into the baby's
18 brain?
19 A We're not falking about this case and we're
20 talking about what causes low profusion injury i
21 penerai?
2 Q Yes?
23 A The baby's heart starts to fail as a pump for
24 any mumber of remsons, and that cen be fallure of
25  geting nuirition from the mother, it cant be Tom septic
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relationship to ghosis?

A Gliosis refers to the astrooytes being
stimulated to form giofibils within their cyteplassm as
a kind of mechanism for suppotting njured tissue.
There are normat areas of glicsis in the central nesvous
system, typically around the ventricles thai has
gliofibrils within the astrocytes mare fikely because of
the pulsating nature of the ventricles and they're
moving, and every time the heart beats the ventricles
puise and give strength to the tissues areund the moving
shuctures,

You normally have gliosls of the spinal cord
hapause of the bending and twisting rature of the spinal
cord that provides suppor fo the fissues. For sormne
unknown reason there is normally gliesis In the hiius in
the Inferior olivary nucleus in the meduba end no ooe
kriows why, but it's & well-known fact.

| ike taliding about gioeis. Thate one of my
papers | didr't get published.

Q| understend that you den't have any clinical
irformation on this particular child, but if L were to
hypothesize for you that there was no indication that
this child had any septic problems or any cardisc
funclion problems, as far as the pumplng mechsnism of
the heart and thal type of thing, if { were to rule o
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for you & scenario, such that there was no indication
subsequentty that this child had purnping problems to
profuse tha brain 8t any time during the pregnancy,
wauld that affect any of your opiniens in this matter?

A Ne.

Q Why not?

A Beoauge my opinions are based vn the imaging
fingings and nat upon the specific clinical findings in
this child,

$woild leave the interpretation of the
cinical peurpiogle exam of the chiid ard the clinical
things retating o labor and delivery for the other
approptiete experts i talk abow, and fhat's beyond the
soope of my testimony.

Q But at |east your clinical knowledge and
understanging is that in ordier to cause the profusion
prebiems, which you think happaned in & hypoxic ischemic
avant, in order fo cause these kinds of injuries, if
that's what happened, that means there myst have been
some difficulty to the heart gcting 2s a pump and
prafusing the brain sametima during the pragnancy?

MR, BEAN: Object 1o form.

THE WITNESS: 1t accuired, and thal's why
since | don't ges that pettarn, | don't see evidence of
that. Bul that means ! dent see evidance of death of
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Q For a group of cells, dead tissue, necrotic
tissue, to be seen on an MR in 1984 with this type of
MRI scanner — and jeei free to consult the fiims 10 see
what kind It was ~ how many cells are we talking about
must be end to end, # you will, and what kind of size
of mass are we talking about in order to be seen?

Are we talking about a hundred cells? Ten
thausand cels? A millon cefis?

What clump o7 group of cells would have to bs
neciotic to be visualizeable on this parficular MR!
SGEANET in your opinfon?

A Something in the nature of a half of & cubic
mikineter,

QG And how many brain celis are we talking about
to constitute that haif of a cubic milimeter?

A idan't know. Probably oh the order of
thousands,

@ Potentially even tens of thousands?

A Potentialy.

Q  So, stating it another way, if you had a group
of dead drain cells that was, let's say, B- or 9- or
10,000 together that were damaged, that may not be
visualizeable on an MR! scanner in 19847

A Inand of itself, the way you stated your
question, yes, that could be tue. But the mechaniem
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brain cells in that distibution.

“There sould have been somé probiems that didnt
result in death of brain cells to that dagree, so |
can't rule that cut that there were net problems like
that but just not to the degree that ended up causing
vasoular border zong heorosis,
BY MR. FAHRENKROG:

Q If In fact, thers was a ganetic, chromosomal
of metakallc eause for the injury in this particular
case, doos that still work through the process of
affecting the chiid’s pumping mechanism and resutting in
iow profusion o some totally independent machanism of
tnjury?

& Y, thats completely differant. !t has
nothing to do with profusion pressure or anything,

@ So that would be a formation preblem of the
tissues themselves?

A Cormest,

Q  So you're meaning to tatk about if # was &
hypoxic ischemlc cause, that's hew the hypexie Ischemic
cause may o¢cur through e pumpling problem with tha heart
mechaniam from a vanety of sources?

MR. BEAM: That's not present here, and so to
the axtent your question assumes itis, | shject
BY MR. FAHRENKROG:
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and injury dont oceur like that,

have_vou written any articles that set out

this requirement that you put on this, that these

watershed ceiis in & low profusion situation, like a

5. hypexic i ic gvent, ars virlually aways observable

&

or identifiable on MRI or 7 scans?
Hava yoir puthished any articies to that
offet?
A No.

{3 _Hoya thers peen articies published {o thal

£Hact in peer-roviewed Htaraturs that you're aware of?

& hiot thet 'maware ol

@ Sois {f fair to say this is 8 theory of yours,
that In order to have typoxic ischemic low profusion
causation for brain injury, MRCP, the syndromes this
chiltt has, it must be visuailzeable on an MR1 scanner,
is that a theory of yours or the subject of sorhe study
and megically proven? .

A No. And | doubt if it will aver be proven
because you can't expesiment with human beings in that
particular environment. Vo make a statement like that,
you have to have some kind of contre! group and than you
hava to be abie to measura and have to be sbis to
measure the cardigc cutput of the child, the oxygen
comternt of the blood going to the brain, the glucose

80
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1 conternt of the binod going to the brain, and fhese are
2 notthings that anybody would ever agree of tving to
3 measure under labor and delivery conditions.
4 Q Asze there reputable neuroradiclogists that
5 because this is a subjective area who feel that, in
& fact, hypoxic ischermic Insults can cause damage to the
7 brain and not be visuaiizeabie on the MR scanner?
8 MR, BEAN: Cbject to form.
g THE WITNEES: | don't know. You have 1o ask
10 them,
11 BY MR. FAHRENKRGG:
12 ¢ Bt nobody has published on K, one way or the
13 ofhet, so you dor't know what the feelings of other
14 neuroradiolopists are?
15 A Again, if somebbddy tiied 1o publish on i, 'd
16 have the same cbjection. Withoul having a preper
17 controf group, and how do you define that control group
18  and maasure #f, which is why there is no literature oul
19 there on it to begin with. it would never pass a peer
20 review to get published that way.
21 Q.. Why do you suppose it is that of all the
22 aftameys that want to seek your consult, that 80
23 _percent work for the defendant in these cases?

24 MR, BEAN: Dbjectte form, foundation,
25 THE WITNESS: | have nc idea. | thini s fot of
1]

(I R R e

hypaxic ischemic injury results in &
watershed areas that's demnonsire
studies, that is something that's ic
community, is it not?

MR. BEAN: Cbject te forr. |

THE WITNESS: | don't know. § oon...
is known or what Is ot known.
BY MR. FAHRENKROG:

Q This is not the first time you've festified to
your betief in that regard, May 3, 20607

A No. :

O So anyone who warted lo get a copy of your
previous depusitions or worked with you in the past and
wias aware you've lestified that way and found & case
where there were not these abnormalities in the
walershed areas on particular MRI scanning, in their
cases thay'd know what your opinians were in that
regard, if they asked you to review a case, would thay
not?

A Yes. And I've been faitdy consistent over the
years.

Q And I'm not being critical of you, but doctors.
iike Jawyers and everybody eise, have a spectrum of
liberal versus conservative on varicus issues of befief?

MR. SEAN: What go you msan by lberal and

83

his — | don't advertise and naver sdvortised. | think
it's word of mouth.  Some | gat referred because of
other consullants that know me that do this and that are
interested in having somebody looking st the images and
say | know this guy and give him a ring. it's not that
| selectively say yes or no. it's just the way they
come to me.
BY MR. FAHRENKROG:
[ & And i'm not trying to be critical —
10 A tdont ask if youe defense or plainttf when
1 youcaliup
12 Q [understand. But your opinians in this regerd
13 {hat 1 8 Hypoxic ohemic insujt ks raspansible for
14 Thrain injury syndromes that on imaging studies there
15 TeRould be darmage demonsirable to watershed areas. those
18 are opimons you've held for a number of years?
17 A Yes
8 "8 AndtRgse arc opinicns you've testified about
18  in these medicai/legal matiers for a nurnber of years?
ity A et specifically the way you stated them. |
21 mean. the kind of cases | get invoived with are alf
22 actoss fhe spectrum and not just damaged brain because
23 of labor and delivery cases.
24 Q 1 understand thal. But the fact that you have
2% ®n opirdon thet you heid for a number of years that

o o~ N B A
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conservative? it's not u question of liberality versus
sonservative,

MR, FAHRENKROG: it's &l pofilics

G You may answer,

A Do you want to try that again?

Q llwithdraw it Mr. Bean knows where I'm
geing with this,

Dactor, if you have to spend two days away from
your practice ta come ta St. Louls fo testify in this
matter, what would your charges be?

A 3400 an hour for time lost from my job.

0 ¥ou charge ten hours a day, do you not?

& Yes.

G Sothet's a toial of 38,000 you'd charge to
cotme to St. Louls, if you had 1o take two days out of
your practica fo do it?

A Yes.

Q Thal's not an unveusonable estimate to come 1o
the middie of the coundry, fliying from Los Angeles?

A No.

Q  And we've taiked in terms of the percentage and
alingation you do for defense, and you indicated that in
the past, | think, you have on# case & wask — al least
you did befare you tecame chaltman of the depariment of
new cases thet you took on, aboul 68 3 year?
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A Yes. 1
Q2  And that's gone down? 2
A Yes, 3
Q Whatis it currentiy? 4
A I'mtrying not fo take any on. 1
Q What's your backlog of cases, mediczl/legal? €
A About 50 cases still petive. 7
O And between August, whan you becama chairman, 8
and the prasent time, how many new cases weuld you say ] 1, MARVIN [, NELSON, R, M.D., do hereby
youw've taken on? 10 declare under penalty of perjiry that | heve read the
A §dont know; four, five. 11 foragoing transeript of my deposition; that { have made
Q So of the fowr, five new cases you took on, 12 such comections a8 nalee heradn, in ink, inftaiad by
Mr. Bean was successful in having you take this on as 13 me, of attached hereto; that my testimeny as contained
one of those four or five? 14 herein, a5 corected, is tue and comact.
A Yes. 15 EXECUTED this day of \
Q Thet's again because of your past relationship 16
with Mt Bean? 17 2080, &t
A More or less. 18 {City} {Stale)
MR. FAHRENKROG: That's sil the questions | 18
have. 28
MR. BEAN: | don't have enyihing. Do you want 2
to read 7 22
THE WITNESS: Do | want to read this? Only if 23 MARVIN [, NELSON, JR., M.D.
you make me. 24
MR. BEAN. We'lt resarve. 25
85 a7
MR, FAHRENKROG: | get the original. 1
MR, BEAN: {want g copy. And just send me the 2 |, the undersigned, a Certified Shorthand
signasture page and Pil get it to the doctor. 3 Reparter of the State of California, do hereby cerify:
MR. DAVIS: |want a copy. 4 That the foregaing proceedings weré taken
5 belore me at the lime and pace herein sat forth; that
6 any witheasas I the foregoing proceedings, priof to
7 tesffying, were placed under oath, that & verbatim
B record of the procesdings wes made by me using machine
& shorthand which was thereafer banscibed unger my
1¢  direction: turther, that the foregoing is an securate
14 transcription thereef.
12 | further certify that { am neither financlaly
13 interegied in the action nor a relative ar emploves aof
44 any stomey of any of the partes.
15 1N WITNESE WHEREQF, | have this date subscribad
16 my name.
17
18 Dated;
19
26
21
VIRGINIA PETERAITIS
22 CER No. 8205
23
24
25
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