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State of Chio, )

County of Cuyahoga. )

IN THE COURT OF COMMON PLEAS

Michelle R. Freeman, Executrix,
etc.,

FPlaintiff,
Ve,

Judge Griffin

)
)
)
)
y Case No. 410596
}
)
Cardiovasgcular Clinic, et al., )
)
)

Defendants.

DEPOSITION OF RAJU MODI, M.D.

MONDAY, JULY &, 2001

The deposition of Raju Modi, M.D., a Defendant herein,
called by the Plaintiff for examination under the Chio
Rules of Civil Procedure, taken before me, Ivy J.
Gantverg, Registered Professional Reporter and Notary
Public in and for the State of Ohio, by agreement of
coungel and without further notice or other legal
formalities, at the officegs of Buckingham, Doolittle &
Burroughg, Cne Cleveland Center - Suite 1700, Cleveland,
Chio, commencing at 12:55 p.m;, on the day and date above

get forth.
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APPEARANCES

On Rehalf of the Plaintiff:
John W. Burnett, Esg.
Becker & Mishkind
134 Middle Avenue
Elyria, Ohic 44035

COn Rehalf of Defendants Cardicvascular Clinic;

Jamesg Sechler, M.D.; Christine Zirafi, M.D. and

Raju Modi, M.D.:

Ronald Wilt, Esqg.

Buckingham, Dcoolittle & Burroughs
1375 East Ninth Street - Suite 1700
Cleveland, Ohio 44114

On Behalf of Defendant X. V. Gopal, M.D.:

R. Mark Jones, E=sqg.

Roetzel & Andresgs

One Cleveland Center - 10th Floor
Cleveland, OChioc 44114

On Behalf of Defendants Patrick Renner, M.D. and
General Surgery Associates:

Michael D. Shroge, Esqg.
Reminger & Reminger

113 St. Clair Building
Cleveland, Ohic 44114

On Behalf cof Defendantg John Lazo, Jr., M.D. and
Community Emergency Physicians:

Michael D. Shroge, Esg.
Reminger & Reminger

113 8t. Clair Building
Cleveland, Ohio 44114

On Behalf of Defendants Leonard Quallich, M.D. and

Unni Kumar, Inc.:

Pamela E. Loesel, Esg.
Ulmer & Berne

800 Bond Court Building
Cleveland, Chic 44114
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RaJU MODI, M.D.
a defendant herein, called by the plaintiff for
examination under the Rules, having been first duly
sworn, as hereinafter certified, was deposed and said as
follows:

CROSS EXAMINATION
BY MR. BURNETT:
0., My name is John Burneitt. I repregent the Estate
of Sally Huerster in this matter, sir.

Do you understand that this is a guestion and

angwer session undexr oath?
I do.
Please tell us vyour name?
Raju Modi.
And that is R-A-J-U, sir?

That is corregt.

e SR C

Dr. Modi, I hope you will do me the courtesy of,
in the event I have asked vou a questién that is unclear
or that vou don’t understand, that yvou will tell me this,
and then I will do my best to rephrase the question; is
that fair enough?

A Yes.

Q. Doctor, if you answer my guestion, I am going to
conclude that you have understood it and you are giving

me your best answer today; is that fair enocugh?

MORSE, GANTVERG & BODGHE
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A Yes.

0. Doctor, of course I think you understand you have
to answer audibly, right?

A. Correct.

Q. And it 1g helpful te everybody if vou walt to
start answering my question until I have finished asking
it. That will enable the court reporter to finish typing
the question, and it will enable you to wait a gplit
gecond and formulate an accurate response to my question;
is that fair encugh?

A. Yes,

Q. Have you reviewed the chart in preparation for
this, Doctor?

A. I have.

Q. Instead of going into your educatiocnal background

at this point, tell me 1f you are Board certified?

A I am.

Q. In what, pleage?

A Internal medicine and carxdiology.

Q. What year did you become Board certified in

internal medicine?

A, 1984, I believe,
Q Did you pass the Boards the first time?
A I did.
Q

What vear did you become Board certified in

MORSE, GANTVERG & HODGE
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cardiology?
1988.
Did you pass the Boards the first time?
I did.
Have you been deposed before?
I have.
Please tell me how many times?
Once.
Tell me when, roughly?
About a year ago.
Were the circumstances that you were a defendant

in a lawsuit?
A No, I wag not.
Q. What were the circumstances regarding that

deposition, please?

A, My corporation being sued by another physician.
0. Okay, this wasn't a medical malpractice igsue?

A No.

Q. This was like a business dispute?

A Exactly.

0 You have never been deposed other than that; is

that right?

A, That is correct.
Q. Have you ever given testimony in court?
a. I have not.

MORSE, GANTVERG & HODGHE
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Q. To your kncwledge, aside from this case, have you
ever been a defendant in a lawsult?

A, Not to my knowledge.

Q. To your knowledge, has yoﬁr group ever been a
defendant and hag it been alleged that your conduct was

at issue in that lawsuit?

A, Not to my knowledge.

Q. Have you ever done any medical-legal work?

A No.

Q. Have you published anything, Doctor?

A Yes. |

0. Tell me what, please?

A. A novel gene associated disease back in 1994.
Q. What wag that published in?

A, Nature Genetics.

Q. Anything elge?

A, No.

0. Anything currently that you are trying to get
published?

A No.

Q. Anything that you submitted for publication that

was rejected?

A No.

Q. Doctor, aside from the entrieg you made in this

chart, have you generated any notes, diary entries,

MORSHE, GANTVERG & HODGE
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jéurnal entries, anvthing of that sort, relative to the
care you provided Sally Huerster?

A No.

Q. Doctor, let’s turn to the chart, and I want you to
feel free to lock at the chart anviime during this
deposition. It i1s not a memory contest.

It appears to me that vyour first involvement with
this case was a consult that took place on the morning of
July 3rd, 1999; ig that fair?

A. It was actually a history and physical, correct.
0. Te;l me how that came about, how was it that you

were doing the history and physical?

A. The patient was admitted fTo our service --
0. Okavy,
A -~ the evening prior, and so therefore I was

rounding that weekend.

Q. You were rounding that weekend, I understand.
A Correct.
Q. Did vyou ever speak with Dr. Zirafi about this

patient prior to taking the history and physical?

A, I don't believe go. I don’'t recall.

0. Would that have been a normal course, that ig,
if a patient was admitted to your service, would you
have normally spoken with Dr. Zirafi about the patient?

A. Not necessarily, no.

MORSE, . .GANTYVERG & HODORE
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Q. Since you were rounding that weekend, what was
your role throughout the weekend? Help me with this.
Were vyou considered her attending physician throughout
the weekend?

A That is correct.

Q. And were you an attending physician regarding
cardiology issues, or all issues; tell me how that
worked?

a. I was her attending physician for the entire
hospital admission.

Q. It appears that your note was dictated at 10:27 in
the merning; does that appear likely? |

A. That is correct.

Q. You also concluded that her symptoms involving the
increagsed white blood cell count and the diarrhea were

likely attributable to Clostridium difficile colitis,

correct?
A. That was a consideration, vyes.
Q. I am probably going to mispronounce it throughout

the balance of the deposition. Do you mind if I Jjust
call it C. diff?

A. That 1s fine,

Q. Now, as of July 3rd, 1999, had you ever treated a
patient for C. diff?

A, I had.

MORSE, GANTVERGE & HODGE
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Q. Tell me roughly how many timeg?

A, I can’'t give you an exact number. Probably ten
vearsg ago during my medical residency.

Q. You probably treated one patient ten years ago

during your medical residency?

A. Probably gseveral patients ten vyvears ago.

0. Thig wag during your resgidency in internal
medicine?

A. That ig correct.

0. Doctor, you concluded that the patient should be

continued on Clindamycin, correct?

A, That is what the dictation shows.
Q. Why?
A, The reascn for continuation of Clindamycin, that

was predominantly for treatment of URI, which she had
just been discharged with a week before.

Q. What is URI?

A, Upper respiratory tract infection, whether that be
pneumonia, bronchitis.

0. Okay.

Certainly as of the time you saw her, vyou
concluded, however, that she had gymptoms that were
congistent with C. diff, though, right?

A, That was a consideration, yes.

O. Did you know at that time whether or not

MORSE, GANTVERG & HCDGHE
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Clindamycin would exacerbate or aggravate C. diff?
A, I did not.
Q. Have you learned since then that C. diff can

- strike that.

3

exacerbate or aggravate

Have you learned subsequently that Clindamycin can

aggravate or exacerbate C. diff?

A I understand that asg a possgibly, ves.

Q. " Did you understand 1t as a possibility at that
time?

A. As a posgsibility, ves,

Q. In your conclusion that C. diff {sic] should be

continued, did you consult, for insténce, any
publications on medications, such as the Physicians’

Desk Reference, cr anything like that, in coming to

your conclusion that Clindamycin should be continued?

A. I did not consult the PDR.

Q. But are you telling me in your mind, the
Clindamycin was primarily for the upper respiratory tract
infection?

A, It was to continue therapy for a potential upper
respiratory tract infection.

Q. What symptoms did she have of an upper regpiratory
tract infection when you saw her?

A, Predominantly shortness of breath.

Q. Ag her attending throughout the balance of the

MORSE, GANTVERG & HODGER
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weekend, did you continue te believe that she was
suffering from an upper respiratory infection?

A, I did not.

Q. When did vou, in your own wmind, conclude that she

was not guffering from an upper respiratory infection?

A, After Dr. Bacik had seen the patient, the
pulmonologist.

0. And when did he see her?

A The 3xd. I dOH;t know exactly what time.

0. Sometime after you saw her?

A, Correct.

Q. I am gorry, sometime after vou saw her, correct?
A, Correct.

0. Did Dr. Bacik tell you of the results of his
consultc?

A. I don't recall.

Q. By the time you learned that from Dr. Bacik, had

the patient already been seen by Dr. Gopal and
Dr. Quallich?
Al Actually, Dr. Gopal and Dr. Quallich saw the

patient initially, and then Dr. Bacik.

Q. They gaw the patient before you did?
A No, immediately after I did.
Q. Qkay.

And vyou understand that both of those physicians

MORSE, GANTVERG & HODOE




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12

recommended discontinuing the Clindamycin and'starting

Flagyl; is that right?

A. That isg correct.,
Q. So essentially, vour input to continue Clindamycin
wag -- gtrike that,

Any idea how many hours after you saw the patient
Dr. Gopal and Dr. Quallich saw the patient?
A, I am not sure about Dr. Quallich. I do know that
Dr. Geopal was already on the floor and seeing other
patients, so I knew that he would be seeing the patient.
Q. What was your understanding as to how often the

Clindamycin would be prescribed for the patient?

A Ag per the orders, it was bh.i.d., twice a day.

0. That meang twice a day?

AL Every twelve hours.

0o So she likely had one first thing in the morning,
corract?

A She had one, correct.

Q. - And you understood she would likely have one later

in the afternoon?

A, At 10:00 p.m.

Q. Oh, at 10:00 p.m.?

A, Ag I understand it, it was gl2 houre, correct.

Q. So she probably had Clindamycin -- did she likely

have Clindamycin before vyou saw her, or while you saw

MORSHE, GANTVERG & HODGE
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her, or after you saw her; tell me what your
undersgtanding is?

AL Going through the chart, my understanding would be
that she received it before I had seen her.

0. And therefore, ag far as you understand, the
patient did not receive ancother dose of Clindamycin,
regardless of your conclugsion that she ghould continue on
Clindamycin; is that right?

A, That is correct.

Q. I think later in the day, she received Flagyl

ingtead of Clindamycin, right?

A. Soon thereafter,

Q. Do you know how scon she received Flagyl?

A, I can’t say that exactly. |

0. To your knowledge, had Dr. Zirafi ever treated a

patient with suspected C. diff?

A Not to my knowledge.

Q. Have vou ever spoken, either that day or up until
the present, unlegs the conversation cccurred in the
presence of your counsel, have you ever spoken with
either Dr. Quallich or Dr. Gopal about thelr decisions to
gtart the patient on Flagyl?

A, I have ﬂot,

Q. Did vou, in your evaluation of the patient, even

conslider treating her for the diarrhea and the increaged

MORSE, GANTVERG & HODGE
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white blood cells?

A. My intent --
Q. Yes, please tell me what your intent was?
A. My intent was to mainly treat the other medical

iggues, and asg to infectious disease, the
gastroenterologist and the pulmonologist would be taking
on that portion of the case, so my intention was to
really defer the therapy tc them.

Q. And did you understand that they were going to be
geeing her shortly after you?

A. - I did.

Q. Did vyvou call for the consult of Dr. Gopal and

Dr. Quallich?

I called for Dr. Quallich.

You did?

Yes.

Forgive me, Dr. Quallich’s spscialty ig?

Gagtroenterology.

© oo P oo P

Do you know who called for the consult for the

infectious disease physician?

. Dr. Zirafi.

Q. Did she do that the previous evening?

A That 1is correct,

Q. By the way, had she wanted to, given your

understanding of how things work at Parma Community

MORSE, GANTVERG & HODCE
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Hospital with vyour group and calling in consults, had she
wanted to call for a stat infectious disease or GI
consult on the evening of July 2nd, could she have done

go, and would it likely have been regponded to that

evening?

A Yeg, a gtat consult could be called.

0. Ckay.

A I can’t comment as to whether or not it would be

responded to that evening.

0. You know, I think vyvou concluded that she had

significant hyponatremia; am I pronouncing that

correctly?

M. Hyponatremia.

Q. Please tell me what that meansg?

A. Low sodium.

Q. You algo geemed to indicate that ghe either had or

you suspecﬁed she had thrombocytopenia?

A Correct.

Q. Did vyou think she -- forgive me, I am not looking
at your note. Let’'s gee what you said about that. Would
you turn to your note and tell me what you said about
thrombocytopenia?

A I believe I commented on it, and that we would
follow this uﬁclear etiology.

Q. Did vyou think she likely had thrombocytopenia?

MORSE, GANTVERE & HODGE
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A

Q.

Biochemically, she did.

What about her biochemical studies led vyou to

believe that she had thrombocytopenia?

A,

Q.

A platelet count of 99,000.

What do you think was the likely etiology of the

thrombocytopenia in thisg patient?

A,

Q.

I do not know.

What was the significance of the thrombocytopenia

at the point ghe had it?

A, At thig point, it was merely a biochemical
abnormality.

. Wasg it 1ifewthreatening?

Al It wasg not.

Q. As vyou saw this patient on the morning of June

3rd, what was of greatest concern to you, as her

attending physician, what you thought was her upper

respiratory infection, or the C. diff?

Q.

MR. WILT: Just let me object. You just
said, the morning of June 3rd.

MR. BURNETT: Oh, July 3rd, I am sérry,
Thank you.

{Continuing) The same question with the morning of

July 3rd, what d4id you think was of greater hazard to

this patient, the upper respiratory infection or the

C. diffe

MORSFE, GANTVERG & HODGH
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MR. WILT: Obijection.

MR. BURNETT: You can still answer.
A. I was concerned about both.
Q. Did you think one was any more dangercus to the
patient than the other?

MR. WILT: OCbkijection.

MR. BURNETT: When he objecté -

MR. WILT: You can go ahead and answer. I
am protecting the record. For legal reasons, I
don’'t agree with the form of his questicon, but he
can either reword the guestion or he can just say
he would like vou to go ahead and answer. I think
he wants you to go ahead and answer the question,
if you can.

MR. BURNETT: When he gets to the point
where he doesn’'t want you to answer a question,
you will know it. He will kick you under the
table. No, he will just say --

MR, WILT: I instruct the witness not to

answer.
MR. BURNETT: -- he ingstructs you not to
answer.
A. Can you repeat the guestion?
0. Yes.

As of the morning of July 3rd, what condition do

MORSE, GANTVERG & HCODGE
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you think posed a greater hazard to the patient, the
upper respiratory infection or the C. diff?
A. As of the morning when I evaluated her, I honestly
could not say which one was more hazardous.
Q. Were there any conditions in vour mind that caused
a greater hazard in your mind of what you suspected to be
the upper respiratory infection or the C. diff?
A, I am sorry, please restate that.
O. - Sure.

When you saw her that wmorning, was there any other
condition that caused you as much concern ag what you
expected -- or suspected to be the upper respiratory

infection and the C. diff?

A. Yes.

0. What wag that other condition?

A. The low sodium and the low potassium.

Q. What did that signify to you?

A, Dehydration.

Q. What do vyou think the likely cause was for the
dehydration?

A, Mogt likely, a combination of the diarrhea which

she had had, and likely decrease in intake, oral intake.
0. For a woman with her co-morbidities, was
dehydration egpecially more dangerous than to someone

without those co-morbidities?

MORSE , GANTVERG & HODGE
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A I can’t say that.
Q. Okay .
Is this your curriculum vitae, Doctor, that I am

looking at?
A, I don't know.

MR. WILT: Here you go.
Q. I am sorry.

MR. WILT:; It 1s the same thing.
Al Yes.
Q. Doctor, relative to your Ohio license, has it ever
been susgpended, revoked or called into guestion?
A, No.
Q. Relative to your Pennsylvania license, has it ever
been gusgpended, revoked or called into guestion?
A, No.
0. In either state, has your conduct ever been the
subject of a complaint to the State Medical Board, to
vour knowledge?
A No.

MR. WILT: John, he said '98 for the

cardiology Board certification. It is 1999.

THE WITNESS: 1999.

MR. RURNETT: Would you mark that, please.

(Thereupon, Plaintiff’s Exhibit 1 (Modi)

wag marked for identification.)

MORSE, GANTVERG & HODGE
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BY MR. BURNETT:

0. Doctor, have you ever had any conversations with
Dr. Zirafi about this patient?

T have.

Please tell me when?

The 25th of July, 1999.

The 25th or the 5th?

I am sorry, the 5th.

Who else was present during the conversation?

Nobody. This was just over the telephone.

© » o B0 ¥ o

Dlease tell me, as best you remember, what you
sald and what she said?

A, It was mainly to notify her that Mrs. Huerster had
passed away.

Okay .

And I don’t recall what she had said.

You can’t recall what Dr. Zirafi said to you?

That is correct.

LT O B S

You gay it was mainly to tell her that

Mrs. Huerster had passed away. Wasg there anything else?
A Not pertaining to this case.

Q. Do you recall having any communications with

Dr. Sechler about this patient?

A I do, but I don't rvemember specifics.

0. When was the conversation?

MORSE, GANTVEEREG & HODGH
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A, I can't tell vyvou a direct time. It was gomewhere

in and around that week.

Q. Was it during her hospitalization?

A, It was not.

0. It was after her hogpitalization?

A, Correct. |

0. Would the conversgation have likely been about her
death?

i Probabkly to notify him.

Q. But vou don’'t remember talking about the cause of

death with him, do you?

L. I don’t recall.

Q. Do you think vou talked about the cause or your
belief as to the cause of the patient’s death when you
spoke with Dr. Zirafi?

L. I don't remember.

Q. Since those conversations with these two
physicians, have you ever talked with them again about

thig patient?

A After -- yes, with Dr. Zirafi.
Q. Tell me when vyou gspoke with Dr. Zirafi?
A. Mainly after the autopsy results, after we knew

about the potagsium, and things like that.
Q. What did you talk asbout?

A. It was mainly just bringing out the point of the

MORSGE, GANTVERG & HODGE
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autopsy, and saying what had happened.
Q. Okay, let’s deal with that issue right now.
Do you have an opinion as to the likely cause of
thig patient’s death?
Yes.
Please tell me what vour opinion is?
Most likely related to sepsis.
Was the sepsis most likely a result of the C. diff?
In retrospect, vyes.

Why in retrospeci?

o p o0 » o0 p

After putting all the findings with the autopsy
together, that is the only cause that I could think of.
Q. Have you gone back and looked through the chart
separate and apart from the autopsy to see bits and
pieces of her presentation that you believe should have
alerted vou to the fact that she was extremely sick from
C. diff and was developing sepsis?

A I am sorry, state the question again, please.

g. Sure.

‘Separate and apart from the autopsy, have you gone
back to the chart to look at symptoms and test results
which you believe should have alerted you to the fact
that she was developing sepsis?

MR, SHROGE: I just want to make it clear.

In his chart, hig notes, or the entire --

MORSE, GANTVERG & HODGE
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MR. BURNETT: The entire chart.
MR. SHROGHE: Oblection.
MS. LOESEL: Objection.
MR. BURNETT: Go ahead.
A. I can’'t really answer that question because there
are two individual components.
Q. Ckay.
i The individual components, number one, yes, I did

go back and loock at the chart.

Q. Okéy.

A, The second part, did I find something that should
have --

0. ~ That you believe should have alerted vou to the

fact that she was developing sepsis or was in sepsis
prior to her death.

A. Nothing more than what we already knew and had

guspected from the first day.

Q. Okay, what did vou know and suspect from the first
dav?

A. That she had a leukocyteosis, an elevated white
count.,

0. Okay.

A, Which had actually decreased, from my

undergstanding, and that ghe had abdominal pain.

Q. Those were indicators of sepsis to you?

MORSE, GANTVERG & HODGE
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A. Those were not. Those were indicative of an
infection.

Q. Okay.

Al Sepsgis is a very distinct clinical syndrome, and

to this point, I still can’'t say she meets all the

criteria, but overall, that is what I believe happened.

0. More likely than not, her death was the result of
sepsisg?

A. As we had suspected, right.

Q. And more likely than not, the sepsis resulted from

the C. diff colitis, correct?
A, Probably.
Q. Doctor, had the patient been started on Flagyl on
June 2nd, 1999 instead of -- sgtrike that -- July 3rd,
19399 instead of -- let me start all over again, okay?

Doctor, had the patient been started on Flagyl
when she pregented to the hospital in the afterncon and
evening of July 2nd, 1999, is it more likely than not
that the C. diff colitis would have been arrested and the
patient would not have developed sepsis?

MR. WILT: Objection.

A. I can’t answer that. I don’t know.
Q. Do you recall anything the patient said to you
during this hospitalization?

A. Specifically?
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Q. I mean, certainly you can lock at your chart and
you recall things -~

A, She =said a loct.

0. -~ but geparate and apart from your chart, do you
remember anything she said to you, do you have any
memorieg of things she said to you that are not reflected
in the chart?

A. There were many ancillary type issues. Yes, I do

remember some.

Q. Tell me, in general, what you remembexr?

A. Just her level of frustration.

Q. Okay, what was she frustrated about?

A. About being sick.

Q. The diarrhea?

A, No, no, in general.

Q. In general?

A, Just being sick and in the hospital.

Q. Had you cared for this patient prior to this
admission?

A, I had not.

Q. Given what vyou have learned of this patient during

her admission, I want you to assume for a minute she
didn’t develop sepsis, let’s say she pulled out of this

infection.

Do you have an opinion to a reasonable degree of
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2.6

medical probability as to how much longer she would have

lived?
MR. WILT: Objection.
A. I can't make that decision or answer your
guestion.
o. Did you ever have any conversations with Dr. Lazo

about this patient?
A, No.
0. And when I say, ever, I mean from the date you
started seeing this patient, or even before you saw this
patient, until we sit here today.
Al No.
0. Ckay.
Are you aware of the patient refusing a blood draw

on the evening of July 4th, 19997

A I am.

Q Ckay.

A. It was the morning.

0 Was it the morning?

A Yesg.

Q And tell me about the circumstances of that, as

yvou understand them?
A, I had been speaking with her, going over the case
and just where we were at this point, and noting the

elevation of her potassium on the morning labs.
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And why wag that concerning to you?

It was just higher than the norm.

and you brought this to her attention, right?
I did.

And what was your recommendation to her?

That we consider repeating the blood sample.

And what was her response?

? oo 0 ¥ 0 P 0

Once again, more of frustration, and I don’t know
the appropriate term, not really fear, but just not

wanting to be stuck all the time.

Q. She didn’'t want somebody sticking a needie in her
again?
A, Yeg. Again, these were commonly expressed

gentiments and understandable.

0. Doctor, ig it more likely than not that had the
patient consented to that blood draw, that you would have
learned something that would have prevented her death?

A, I can’t angwer that. I don’'t know.

Q. Are you aware of any other circumstances on the
day before her death in which she refused a blood draw?
A I am not.

Q. As her attending physician throughout the weekend,
sum up for me her progress? I mean, for instance, did
she appear fairly stable to you relative to her

infections and then her death wag unexpected, or did you
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see a downward progression? Give me an idea how you, as
an overview, saw this patient throughout the weekend?

A, _ Mainly from my review of the charts, her course
had been relatively stable from admission on. Minor

peaks and valleys, but really nothing of note.

Q. Wags her death unexpected?
A It wasg.
Q. T know we have talked about the likely cause of

her death. Tell me what it is about the autopsy that
leads you to conclude that the likely cause of the death
was sepsis?

A. it was the manifestations of the cclon and the
edema of the colon, the size and edema of the colonic
walls showing that she in fact did have a very -- she did
have pseudomembranous colitis, which had been suspected

gince the 2nd -- or the 3rd, actually.

Q. Okay.

A, and that was really it. Blood cultures were still
negative. |

Q. For what?

A. For Clostridium difficile, in order to fully say

this is sepsis.

Q. Why would vyou need positive C. diff blcod cultures

to call it sepsis?

A, Because that is the definition of sepsis.
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Q. What ig?
A. Blood cultures being positive for an organism.
Q. Then how can you conclude that this was likely

sepsig, if it was not in the blood?

A, I didn’t conclude, it was my assumption. I
believe that this was the cause. TFrequently we have --
we believe something to be the case when it is nct
proven.

o. Yes.

And please understand, when I say, likely, I mean
in te%ms of prcbability as we define it hexe in the law,
that is, if you are 51 percent or more certain of a fact,
I always tell people, then you can say it is the likely
cause of something, and I want to make sure you
understand that.

MR. WILT: And also, it goes to your level
of expertise, if vou feel comfortable speaking
towards C. diff, and this crganism and sepgis,
then that plays into the likelihood and your
ability to give an opinion about causation. If
yvou don't feel like vyou are that expert, then tell
us you are not.

A And that actually is the case, I am not an expert
in C. diff, for that matter, and again, I speak of sepsis

in a generic term regarding other types of infections,
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also, not necessgarily confined to C. Aiff.

Q. Let me make sure I understand your testimony.
Given your background in internal medicine --

AL Yes.

0. -- vyour background in cardiclogy, the likely cause

of her death wag sepsis?

Al Yeag.
Q. Ckay.
What was it about the sepsis that -- well, let me

get a little bit more specific, 1f I may. I am loocking
at your cardiology progress note, and --
A. What day?
Q. £:20 in the morning.
MR. WILT: What day?
MR. RURNETT: On the day of her death.
MR. WILT: Okay.
A, Okavy.
Q. I mean, you indicate that -- negative arrhythmias
before event, no bradycardia with event.
What happened, did her heart just stop?
A. It appears to be the case, ves.
Q. So ghe had organ failure, the crgan being her
heart, correct?
AL Correct.

Q. She had white blood cell counts, laboratory
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valueg, that day, I am showing, of 29%,000; do you see that?

A I do.

Q. And again, the gignificance of that to you isg what?
A. I don’t know the significance of that particular
gample, and the reason I say that -- 29,000, it is up

from 15,000, so to me, that indicates that there is a
higher white count which needs to be further explained.
o. Did you know at some point in time throughout the
weekend her stool samples were positive for C. diff?
A, I did know that, correct.
Q. Given the fact that she likely had sepsis prior to
her death, and that sepsis likely caused her death, as
youtlook at this case, from your standpoint as an
internist, is there anything that you believe -- any
intervention from, let’s just say, the morning of June
3rd [sic] onward, that could have been undertaken by
either yourself, the GI physician, the infectious disease
physician, the pulmonary physician, all these experts,
which would have likely resulted in saving her life?

ME. WILT: Cbjection.

MR. JONES: Chijection.

MR. SHRCGE: Objection.

MS. LOESEL: Objection.

MR. WILT: You can answer.

MORSHE, GANTVERG A&.HODGE




10

11

12

13

14

15

1le

17

18

19

20

21

22

23

24

25

32

Q. When do you think, Doctor, given this case, that
the likely window of opportunity in salvaging this
patient wag?

MR. WILT: Cbjection.

MR. JONES; Chijection.

MR. SHROGE: Objection.

MS. LOESEL: Objection.
A. I can’t answer that question.
Q. Doctor, I see on the morning of July 5th, the
nurges noteg indicate at one or two points abdominal
digcomfort. What wag the likely cause of the abdominal
discomfort at that point in time,_do you know?
A, I don't know.

Q. Do you remember speaking with the nurse at about

0600 that morning?

A. I know from the chart only.

Q. You don’t have a recollection of the conversation?
A. T don't.

Q. I note from looking at the autopsy that you spoke

with Edward Cottle?

AL Yeg,

Q. He isg a physician?

A, He ig a pathologist.

Q. It says, case discusgsed with Dr. Modi?
A, Uh-huh.
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Ig that a yes?

Yes.

Do you rvemember the discussicn with Dr. Cottle?
Yeg.

Tell me what you discussed?

LR R S

The findings of the case, what had happened
through the weekend, how she had progressed, and I went

down for the gross autopsy, just to see.

Q. Oh, vou were present during the autopsy?

A. Yes, I usually do attend.

0. Do you remember --

A. I was present for parts of it, not the whole thing.
Q. Do you remember anything Dr. Cottle told you?

A. A surprising lack of findings, other than the
colon.

Q. vou discussed with Dr. Cottle your percepticn of

the events as they transpired throughout the weekend,

correct?
A. I did.
Q. Now, do you recall speaking with any member of

Mrs. Huerster's family?

A. I do.

Q. She has a couple of daughters and she has a
daughter-in-law and a son, okay? Tell me whc you

remember speaking to, and when you remember speaking to
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them?

o op o0 O P

T remember gpeaking to Shirley --

Sheehan?

-- Sheehan.

That ig the daughter who is a nurse, correct?
Correct, an L.P.N. or gomething.

How many times did you speak with her?

I don’'t know exactly. I know the morning of,

I am sure during the hosgpitalization.

1© ? Lo I &

The morning of the death?
That is correct.
Okay.

And at other times during that weekend, also.

and

Do you remember the conversation the morning of

her death, what vou told her?

A,
Q.
A
Q.
Mrs.
A

Q.

Vaguely, but ves.
Tell me what you remember?
Basically expressing my condolences.

Did you give her any reasons as to why

Huerster had expired?

No, not knowing at that point.

Do you remember anything Shirley Sheehan said to

vou that weekend?

Al

Q.

No, not gpecifically.

Do you remember any displeasure she expressed with
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Dr. Medi, for instance -- I am gorry -- with Dr. Sechler,

for instance?

A. I dc not.
Q. Did she ever express displeasure to you,
challenging you on the care she was -- that you were

providing her mother?

A, Not at all.

Q. Do you remember her expressing any displeasure
with Dr. Zirafi?

A, No.

0. Are you critical of the patient at all in this
case, that is, in your mind, did Mrs. Huerster do
anything or fail te do something that likely contributed
to her death? |

. T don't think so.

Q. and I am sorry, did you speak with Dr. Quallich

about this patient throughout the weekend?

A. As per the records, I did. I don’t recall the
conversations.
Q. And you spoke with Dr. Gopal, correct?

A T don't recall. I don’t believe I did.

Q. Okay.

A T had seen him on the floor, but I don’t recall
speaking directly to him.

Q. Aside from Shirley Sheehan, did you speak with any
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other member of Mrg. Huerster’'s family, teo vour knowledge?

A. During that weekend?
0. Yes.
A, I do recall a room full of people. I don’t know

who all was present.

Q. Do you remember anything they said?
i It was a fairly tense moment, and I don’t recall
specifics.

MR. BURNETT: Let’s go off the record for a
minute.

{Thereupon, a discussion was had off the
record. )

BY MR. BURNETT:
Q. Doctor, there were a number of other physicians
consulting with this patient throughout the weekend, correct?
A, Yes.
Q. Are you critical of any of these physicians in
regard to any of thelr activities or inactivities being a
pecssible cause of Mrs. Huerster’s death?

MR. WILT: Cbjection.

MR. JONES: Obijection.

MR. SHROGE: Obijection.

MS. LQESE&: Objection.

MR. wiLT: You ¢an answer.

A, No, 1 am nbt.
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Q. I understand that on the evening of the 4th at
2200 ghe refused Mycostatin?
A. Ag per the record, ves.
Q. Yes.
What ig Mycogtatin?

AL It is an antifungal agent. She had -- I believe

she had oral candidiasis.

0. What was the significance of the oral candidiasis?
A. Chronic illness, chronic steroid use.
Q. The refusal to. take the Mycostatin in no way

contributed to her death, did it?
A. No, not that I can determine.

MR. BURNETT: Does anybody else have any

guestions while I just scan my notes?

MR. JONES: No.

MS. LOESEL: No.

MR. SHROGE: I have no guestions.
BY MR, BURNETT:
Q. Doctor, are any of your notes in the chart in your
own handwriting, or are they ali typed?
A. The notes in the chart are predominantly my own
handwriting, with the exception of the dictated H and P.
0. So vou will be under -- this would be under the
progregss ncotes, Doctor?

A, That ig correct.
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Did you do a discharge summary?
I am pretty sure I did.

May I see 1it7

om0

I don’t know if I can produce that for vyou.

MR, WILT: I don't think I have seen a
discharge summary in these records.
BY MR. BURNETT:
Q. Doctor, by the way, very quickly, on the autopsy,
the electrolyte imbalance, that was likely a result of
the diarrhea she was experiencing?
A. Specifically which electrolyte imbalance?
Q. Well, I see on the potassium 7.2 that is
referenced on the provisional gross diagnosis of the

autopsy report. TIs that likely the result of her

diarrhea?

A No.

Q. What do you think that is likely a result of?

A. I believe it is the result of her kidrneys showing

significant deterioration overnight.

. And what was the likely cause of the kidney
deterioration overnight?

A. I still don’t have an explanation.

Q Could it be multi-organ shutdown from the sepsis?
A. You have to definé multiple.
Q

Multi-organ shutdown.
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A Right, what other organs?
Q. Well, my understanding of the progression of
sepsis is that if left untreated or not timely treated,

it can lead to multi-organ shutdown and death; is that

fair?
A, In certain situations, it can, ves.
0. In this situation, was the deterioration of the

kidneys overnight likely a result of the sepsis, that is

one of the organs shutting down as a result of the

sepgls?

A, I am not sure about that, based on the autopsy
results.

Q. What makes you unsure?

A, There was a lack of acute -- excuse me -- a lack

of tubular necrosis on the autopsy. And generally with
gepsis and acute renal failure, it is attributable to

acute tubular necrosis.

Q. That has been your experience?

A As a cardiologist, ves.

0. and I am sorry, I interrupted you. Please continue.
A So that would have been my explanation for her

acute decompensation of renal function, but that wasn’'t

found on the autopsy.

Q. So her renal failure 1s just something you can’t

fit into the puzzle?
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Al

Q.

I cannot explain it.

What significance is it to you of the fact that

this provisional gross diagnosis indicates chronic

pasgive congegtion of liver, any significance to you?

AL

Other than verifying her significant underlying

heart disease, no.

(Thereupon, a discussion was had off the

record. )

BY MR. BRURNETT:

Q.

You congulted with Dr. Renner, I think, at some

point during the weekend, correct?

°© ¥ o ¥ O P

T placed a consult for him, yes.

And he came in and saw the patient, right?
Yes.

Do you remember talking with Dr., Renner?

I don't remember the conversation, no.

Was there a discussion about surgical removal of

the colon?

. I don’t recall.
0. You don’t recall any, okay.

As a cardiologist and her attending physician, had
a -- had the colon been removed on Saturday or Sunday,

would she have likely survived that procedure?

MR. WILT: Objection.

MR. JONES: Objection.

MORSE, GANTVERG & HODGE




10

11

1z

13

14

15

16

17

18

18

20

21

22

23

24

25

4.7

MR. SHROGE: Objection.
MS. LOESEL: Objectiocn.
A, T can’'t make that assessment.
Q. Had the colon been removed on Saturday or Sunday,
would she likely have survived?
MR. SHROGE: Objection.
MR. WILT: Objecticn.
A. I can’t answer that.
0. Are you critical at all of the nursing care she

received the day of her death, that is, the early morning

hours -- well, from midnight until her death on July 5th,
19997

A. No, I don’t believe that I am.

Q. Anything that you see in the chart that you

believe should have been reported to you more guickly
than it was?
A. Can you identify where you are looking?
. Well, I am just looking at the nurses notes from
July sth, 1999. There appear to only be six or seven
entries.

While vou are looking, I am just going to step out

of the room for a moment.

(Thereupon, Mr. Burnett left the room and

reentered the room.)

A, The only point they really needed to notify me was
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at 6:15 in the morning where things loock like they were
happening very guickly. 8o I don’t really see that there

was really time to call me at 6:15 in the morning.

Q. And when were you called?

A. It says, 6:00 o’clock in the morning.

Q. Do you remember receiving the call at 6:00 in the
morning?

A, T don't remember, no.

Q. But did you receive a call at 6:00 in the morning?
A. Ag per the chart.

Q. Is there anything about her condition that you

believe was not reported to you and that should have been
reported to you to give this patient the maximum chance
of surviving this?

A No, I believe they called me at 6:00 o’cleck to
notify me of her lowered blood pressure, which we
regponded to.

Q. And how did you respond to that?

A, T increased her IV fluids, held her blood pressure
medicationsg until I had made rounds in the morning to see
her,

0. . And given that report of -- well, the critical
report to you at that peint in time was the fact that her
blood pressure was so low, correct?

A. That 1s correct.

MORSE, GANTVERG & HODGH




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

Q. What about the telemetry atrial fib 68, what was

the significance of that to you?

A, She wag stable.

O. In retrogpect, ig there anything you believe you

should have done at this point in time, based on these

test results as

A, I had no

reported to yocu by the nursesg?

test results reported to me, and I had no

symptomg other than she was feeling fine. I just had a

blood praésure,

Q. Given that blood pressure, is there anything else

in retrogpect you believe you should have done which

would have likely resulted in saving this woman’s 1ife?

A No.

MR. BURNETT: I don’t have any further

questions, Doctor.

MR. WILT: Anybcdy?

MS. LCESEL: No.

MR. JCNES: No.

MR. SHROGE: No.

MR. WILT: Great, all done.

We will read.

{(DEPOSITION CONCLUDED)

Raju Modi, M.D.
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