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IN THE COURT CF COMMON PLEAS

CUYAHOGA COUNTY, OHIO

TRACY ANN S8SMITH, : CIVIL ACTION
et al.
Vs

ONIVERSITY HOSPITALS

OF CLEVELAND, et al. : NG, 327828

Oral deposition via telephone
of Dr. Steven G. Meister, Witness, on behalf of
the Defendants, pursuant to the Ohio Rules of
Civil Procedure, taken in the offices of Dr.
Steven Meister, Medical College of

Pennsylvania, 3300 Henry Avenue, Philadelphia,

Pennsylvania, November 17, 1959, commeaencing at
or about three-thirty o'clock p.m., FEastern
Standard Time, before Karan M. Unghire, Court
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APPEARANCES

BECKER & MISHEKIND CO., L.P.A.
BY : JEANNE M. TOSTI, ESQ.
Skylight 0Office Tower

Suite 660

1660 West Second Street
Cleveland, OQH 2442113
Attorneys for Plaintiffs

MOSCARINO & TREU, L.L.P.
BY : KRIS H. TREU, ESQ.
The Caxton Building
Suite 490

812 Huron Road
Cileveland, O0OH 44115
Attorneys for Defendants

DR. STEVEN G. MEISTER, having

been duly sworn, was examined and

tegtified as follows:

e ek

BY ME. TREU:

0. PDoctor, tThis iag Kris Treu. We metn, I

=

don't know how long ago, when I was in
Philadelphia when we unsuccessfully attempted
to complete your deposition.

A Yes.

Irving L. Starkman Associates
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Q. Just one thing about this phone
deposition. T think what you'll find with
these speaker phones is oftentimes if we speak
over each other, one of us is not going to hea
the otherxr.

A I understand.

Q. 5o I'1ll do my best to not speak over vou
if you'll wait until I finish with my guestion

before you begin yvour answer and I'll wait

until you're done with your answer before I
begin my next gquestion. Ie that all right?
k. That is correct, and please tell me 1f T

violate that.
Q. Sure. I'"1l do my best. It's sometimes
hard with these speaker phones.
M5. TOSTI: And I would also
ask, Decctor, that yvou hesitate just for
second before you give your answer in

cagse I want to enter an

ol
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aren’'t stepping on each other ecither.
THE WITNESS: Ckavy.
MR. TREU: Just for the
record, this is the discovery deposition

of Dr. Meister taken pursuant to Rule

r

=
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26B.4B of the Chio Rules of Civil
Procedure.
BY MR. TREU:
Q. Doctor, would you just please state for
us yvour full name?
A Steven, with a V, Gerard, G-E~R-A-R-D,
Meister, M-E-I-&-T-E-R.
0. Doctor, have you given deposition

testimony before?

A Yes, I have.

Q. Ag an expert witness?

A Yes.

Q. On approximately how many occasions?

A . I don't know how manvy. I've been doing

it from time to time since 1977.

I would say in recent years
the number of depositions I give has gone up to
probably three or four a vyear, perhaps even
moere than that. I'm not sure, mavyvbe legs.

o, And those are as an expert witness youtre
speaking of?
A Yes.

Q. Have you alsoc given deposition testimony

as a care provider?

Irving L. Starkman ASsociates
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A You mean have I been sued? Yes, I have,
a few times.

I would say total suits may
amount to half a dozen. Depesitions, three or
four, one court appearance, only one.

Q. Have you ever been asked to testify as a

witness just in terms of vour ca

H

& of a

patient, not in a situation where you've been

sued?

A . I think so, but I dont't remember.

0. Are you an invasive cardiologist, Doctor?
A. I was at one time from - - really from the
end of my training. When I began as a -- when

I began as a faculty cardiologist and an
attending cardiologist in 1970, I was director
of the cardiac catheterization laboratory at
Presbyterian-University of Pennsylvania

Hospital in Philadelphia.

Zpnd 1872, I came here to
M.C.P. as director of the cardiac
catheterization laboratory. I held that

position until 1979 oxr '806, and at that time, I

became chief of cardiology here.

I continued as an invasive

Irving L. Starkman Associates
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cardiologist and as an interventional
cardioleogist until the late 1980s or early
1990s when I stopped the interventional work
and then in about 1994 or 95, I decided not to
do any more diagnostic catheterization either.
Q. 5c you have done any number of
catheterization procedures in Your cavreer?

AL I have.

Q. And as part and parcel of doing those
catheterization procedures, do Yyou prepare
reports of your findings?

A Yes,

Q. What is the average it would take for you
to usually produce a report from one of vour
catheterization procedures?

A In our laboratory todayv, the reports are
expected to be out within forty-eight hours.

I can't tell vou it has never

0. If yvou did a catheterization procedure
and you didn't produce vour report for a month,
whose fault would that be?

A, It weould be mine if I did it

occasionally. If it was done on a regular

Irving L. Starkman Assocciates
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routine basis, it would be the fault of the
ingtitution that permitted me to work in their
laboratory and let this happen.

Q. How many times would you be permitted to
do 1t before it's the institution's problem?
A Technically, I think it becomes the
institution's problem after I've done it once,

but they may not find out about this for
awhile.

Certainly, if they find ocut
that I'm doing this, immediately upon finding
out, they have a duty to make that change.
That's my understanding of it.

o. What ig it that reguires vou to produce
your reports within that period of time?

Ie it a standard practice, is
it a policy and procedure?

I, I can only speak for what we've done here
at our dinstitution.

I don't know what really is
the situation nationwide, but in our
institution, it was just considered good

practice and I believe it was also feared that

if there were a pattern of this sort, that a

Irving L. Starkman Associactes
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couple possibilities would occur.

One would be that the Joint
Commigsion on Hospital Accreditation would give
us bad marks for that and reqguire us to correct
it, 1f we didn't correct it ourselves.

And, secondly, we thought it
was bad practice and, thirdly, we would be
leaving ourselves liable to suit 1f something
happened to a patient while our report was
tardy.

Q. You would agree with me the simple fact
is you don't need the institution to tell you
that you should get your reports out in =
reascenable pariod of time?

A I shouldn't have to, but if I violarte

that, then the institution should surely tell

me .
Q. I believe we were provided with =a
Curriculum Vitae of vours.

ME., TREU: Jeanne, correct me
1f I'm wrong. I got an updated one when
we were in Philadelphia, correct?

MES. TOSTI: Correct .

BY MR. TREU:

lrving L. Starkman Associates
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Is that the most recent copy of vour

It should be.
And that would be --
I'11 tell you the way to tell. The most

t revision that I made was when T stepped

was in June of 1998, I believe.
M3. TOSTI: Kris, if I can
Just interject here. The copy that 1
gave you when we were in Philadelphia,
Dr. Melster's secretary had just run off.
So T believe it wag the most
recent one that they had available .
MR. TREU: Okay.
TREU:
You're a cardiologist, correct, Doctor?
That 1s corvrect.
Do you have any subspecialties within
area of practice?

Well, Lirst off, I'm an internist firsastr.

Cardioclogy is a subspecialty of that.

rime,

And for a long pericd of

I was an invasive and interventional

Irving L. Starkman Associates
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cardiologist which would be a subspecialty of
cardiology.

Now, it wasn't formally
recognized as that until guite recently. In
fact, my colleagues right now are taking the

very first board certification examinations in

cardiology. Long answer for a short guestion,
sorry.

0. You are board certified?

A In medicine and cardiology.

Q. Passed on vyour first attempt?

AL Yes.

0. What hospitals do vyvou have privileges at?
B Right now?

Q. Yes.,

Fi The Hospital of the Mediecal Colleges of

Pennsylvania, Fitzgerald Mercy Hospilital, John

F. Kennedy Hospital of Philadelphia, and I have

L

at least courtesy privileges at Frankford
Hospital in Philadelphia. I should say
hospitals. Tere plural,

o, Can you give me a sense of the size of

these hospitals where vou have privileges in

terms of beds?

Irving L. Starkman Associateg
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A A1l right. To the extent that T know,
and, frankly, I don't really know.

This hospital at M.C.P. isg
rated, I believe, for three hundred and
twenty-£five bheds. I think it only keeps about
two hundred and twenty-five, two hundred tifty
cccuplised at any one time.

Frankford, I haven't the
faintest ides. My guess would be, between the
two Frankfords, they probably have two hundred

and fifty beds.

Fitzgerald Mercy is probably

good for two or three hundred beds. J.FLOK. is
prebably a hundred beds. It's small.
Q. Can you describe vyour current practice

for me?

A, Yes. I spend, currently, about ninety

percent of my time, maybe ninety-five percent

e - ooy e - s g R FI— L A e
(Sl oy t.LT‘Ll\‘fE; Ccil.i.ﬂ"\_j Lo ,E‘I}Qau,aﬁﬁtug &G

outpatients. I round two or three daves a week
in the hospital on inpatients and then I see
inpatients at the hospital in our cutpatient
area. Excuse me. I said that wrong.

I see outpatients in our

11
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outpatient area of the hospital two days a week
or two afternocons a week, half days, and then T
spend a day in an office in Northeast

Philadelphia seeing ocutpatients there.

Q. Are you a part of a group?
A Well, I'm an employee of the Medical
College of Pennsylvania. I should say M.C.p.

Hahnemann University, the combined university,
and I also am employed on a part-time basis by
2 group called Greater Philadelphia Cardiology
Associatesg, It's sort of a split positicn at
this point.

Prior to this vyear, I was
always completely full time at Medical Collage
of Pennmsylvania with the medical school.

0. So are you an employee of the hospital,
Doctor?

A Y

W

5, 1 am, not the hospital, the

university, forgive me, but the nospital and

[

the university used to be the same entity.

They are no longer, as of a year ago.

H):
e

So I'm an employvee of M.
Hahnemann for sixty percent of my time.

The remainder ig the

Irving L. Starkman Associates
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Philadelphia Cardiology Assocciates.

Q. And you practice at a number of different
hospitals, but primarily out of M.C.P.?

A That's correct, almost exclusively at
M.C.P. at this point.

Q. Because you happen to practice at M.C.P.,
if by chance you were to fail to meert accepted
standaxrds of care, would the hospital be
responsible for yvour failing to meet accepted
standards ©of care because you practice there?
A It's my understanding that they would, to
the some extent, be responsible for that.

0. And how is that?

I, Well, I'm not a lawyer, sir. I don't
know that for certain, but I do understand in
my capacity, in my former capacity of chief of
cardiology for a number of vears here, the
understanding was that the hospital was

- PR o] o 4 3o — 4 oy A P
redguired Lo maintain ovVersignt and
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an environment in which people did practi

6]

according to appropriate standards and to
maintain some degree of surveillance.
And, certainly, if they were

running an organized program that we'lre part of

Irving L. Starkman Associates
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the univexrsity, it would seem toc me that the
university, or whoever owned the program, would
be respcnsible to be certain that its workings
were reasonable and appropriate.

Q. So 1f you go over to J.F.K. Hogpital, for
example, and do a procedure and you fail to
meet the accepted standard of care, it's vour
understanding that J.F.K. Hospital would
somehow be responsible for vour actions?

M5, TOBTI: I'm going to
enter an objection here because you're
asking the Doctor for a legal conclusion
and I don't believe the Doctor has
represented that he's gualified to give
any type of a legal opinion.

BY MR. TREU:

Q. Can you answer that guestion, Doctor?
oo T'm not gualified to give a legal
coinion.

Ao gsald, I don't know what

Fd

the reality is. However -- I mean, I don't
know what the legality is.
I know that as a practical

matter, 1f it's discovered by the hogpital that

Irving L. Starkman Associates
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I'm not doing things in an appropriate and
reasonable way, they are reguired to pPrevent me
from doing this or apply some sort of
corrective measures to make sure that I do it

right or not at all.

¥

Are you saying that hospitals should

somehow direct how doctors provide care?

®

A . No. They do direct certain aspects of
ig. There are certain standards for how things
are done.

For example, as I think wight
be applicable, I think we both know might be
applicable to this case, there are certain
standards for reporting of critical data.

If I pick up an
electrocardiocogram, in the course of reading
electrocardiograms at this hosgpital, find

something such as an ongoing myocardial

infraction or some other very abnormal fTinding,
I'm expected to be certain that this isg known
about.,

I may only have to look on
the reguest sheet and see that the patient is

in the coronary care unit and that's

Irving L. Starkman Associates
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sufficient, but there are certain kinds of
things that I'm reguired to report, critical
data I think it's called.

I remember setting something
like that up for our institution in
cardiology. We had to look over the kinds of
laboratory reports and procedures that we do in
which prompt notification would be necessgsary
and designate them asg such and publicize the

fact that these things had to be reported on

promptly. That was a long time ago.
. My guestion is, how is the hospital to
know in each instance that, for example, that

report is not being done in an appropriate time

frame?
A Well, in the first place, I'm not a
hospital administrator, but I do know that, at

least i1n our institution, and I suspect thia

----- - I Delleve this is & common pracbice, that
from time ©o time, they tLake appropriate

samples to find out i1f things are being done in
a timely fashion.

I know that they look at the

time that it takes us to report an

Irving L. Starkman Associaces
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echocardiogram on a routine basis, never mind a
critical echocardiogram, or a cath report or a
nuclear cardiology study, things of this sort,
echocardiograms, for example.

Things o©f this sort we're

expected to have a report in the chart guite

prompitly.
Q. Where do those standards come down from?
AL I know that the major oversight

organization is the JCAHO, Joint Committee for
Accreditation of Hospitals, and I'm not sure
what the O stands for, but there is a commitree
that does this and I believe it's a national
organization. At least we have it here in
Pennsylivania.

0. Do vyvou know 1f the JCAHO has anvy

requirements for signing of reports of gleeaep

n ' have no idez I weould think that, in
general, 1t would be expected that sleep

studies that have serious implications for the
patient, there ocught to be some standards, but

I don't know what they are.

0. How many patients have you referred for

Irving L. Starkman Asscciates
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gleep studies in your practice?

A Oh, I would think a dozen, a dozen and a
half.

Q. That's in how many vyears of practice?

A Well, I've been practicing as an
independent attending physician since 1970. S0

that's twenty-nine years.

Sleep studies first became

available, I believe, and IT'm just guessing at

i

Yy in the early 1580s.

font

nhis, probab
We hadn't begun to use them

with regularity until probably the mid late
"80s. I'm not really an expert on the history
of sleep studies and sleep study laboratories,
but I know that I use them more now than T everyr
did, using them with some frequency.
O So a dozen patients since the early '80sg
for you?

cing, sir. I don't veally know
if that's the correct answer.

M5. TOSTI: Chiectiocon,

because he said a dozen, dozen and a
half.

MR, TREU: Okay, fine.

Irving L. Starkman Associates
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BY MR. TREU:

0. Is that more accurate, Doctor?

A, I'm guessing, probably. I have sent this
year, I would guess, I've sent, oh, I don't
know, probably four to =zix this year.

0. How about in 19957

A . Probably a smaller number, but we did
send them for sleep study then.

0. Can we agree that utilization of slaep
labs are recognition of the -- efficacy of
sleep lab studieg has been something that has
grown over bime?

B . I think that's true of any other
successiuvl modality and I'm certainly not an
expert on, again, on the history of sleep
studies other than to tell you in a general way

that

bt

know that there was a time when they
didn't exist during wmy professional lifetime

SLii

and they have become more and more ut
o, I'm really asking from vour perspectiv
zg an internist glasgh cardiologist, in terms of
the acceptance of this type of study and its
utilization, you would agree with me that it

has become more known, recognized over the

Trving L. Starkman Associates
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vears?
A I would think. It has to be.
Q. In 19985, do you have any idea how long it

was taking you to get a patient of yours

scheduled for a sleep study?

A I honestly don't know. I don't recall.

0. Do you know how many labs were 1

s}

1 yourw

area in 19557
A Oh, this is Philadelphia. It's a pretty
big city. I guess Cleveland is, too.

I know there were several.
1995, this was not experimental material . This
was a voutine thing.
0. Routine, but vou would say that vou
probably didn*t refer any more than two or
three patients in 19657
A, Well, T'm a cardiclogist. I'm not a

Crimar hysician.
P Y

e

nd when the patient comes to

(i

me, they have alveady been screened and there's
a pretty fair chance that 1if they needed a
sleep study, that the individual who sent the

patient to me has already sent them to a sleep

study and I have seen that a number of times.

20
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And that kind of thing, T
woulid say probably I have seen several dozen.
Q. Again, since the early '80g?

A, Again, I'm not sure exactly when we began
to do them very frequently, but I would guess

since the mid '"80sg.

But I really have no -- I
just know it was a fairly common thing. I
can't tell vou with what -~ - exactly what
trequency.
0. Do you have any publications that have

any bearing on this casze?

A, Any bearing con sleep study, none. I have

some that probably would have some bearing on

management of angina pectoris, Not probably,
do
Q. Can you iddentify them or do vyou not have

[._
.
[
e
Lo
L
Bap
gt
or
9
O

F.J

=

[ g
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¢
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Specifically, It've done some
publications that were related to the discovery
of the mechanism for unstable angina pectoris.

Now, that's not a direct

Irving L. Starkman Associates
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bearing, but angina pectoris is probably what
this lady had at certain times in her last vear
or LWOo.

G. Can you do me a favor, when vou send me
your bill for this session, can you also just

include in that a letter and identify for me

which of these publications in vour C.V. wvou
believe would bear on the --
o Yes. It depends on how direct a bearing

you want, but I'1l look that over and underline
those.

But, again, the lady had

angina pectoris and --

M3, TOSTI: If you send it to

me, and then I'1l forward it to Mr. Treu.

THE WITNESS: Surely.

MR. TREU: What's the
difference?

M, TOoZTI Seccause that's my

reguest since hef

i

my expvert, that he
provide it to me so I get Lo see it and
then I will provide it to you.

MR. TREU: If there's anvy

deep dark secret, but that's fine.

Irving L. Starkman Associates




B E -0 WE

[ =2

O oo

SR L

10

11

12

13

14

15

16

i
[os]

Y

[
o

23

24

23

THE WITHESS: I have a lot of
deep dark secrets on my Curriculum
Vitae.

MS. TOSTI: Well, at this
point, I'd like to see what he'sgs sending
you so I will make my request, Doctor,

that vou provide it to m

®

and I will be

happy to provide it to Mr. Treu.

THE WITNESS: Surely.
BY MR. TREU:
Q. Doctor, what did vou review in connection
with this case?
A First off, I reviewed University Family

Practilice office records from April '92 through
April '86, Dr. Colling' office records, Dr., I
don't know how you pronounce this, H-Li-A-V-T-N,
I guess Hlavin, the neurosurgeon’s office

records, the 2t. Luke Medical Center Emergency

Department reccrds, the University Hospitals
Sleep Center records, the death certificare

the autopsy report.
I received some pages from

the polysomnogram to look at directly, mainly

for the electrical parts of that .

Irving L. Starkman Associates
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I'"ve got depositions of Dr.
Collins and several other people here. Let me
pull them out and I will give them to you.

I got Dr. Rowanne'w@g
deposition, Dr. Martin's deposition, Dr.
Hiavin's deposition, Dr. Collins, Dr. Brooks,
and I also have some expert letters.

Q. From whom?

A, I'm loocking. Dr. Richard Watts, Dr.
Hobbin, Dr. Cully, Dr. Feinsilver, Dr. Smith
and Dr. Dinner.

I have the depcsitions of
Tracy Smith, Geneva Smith, and Dr. Craig
Whiting, and I think that's all I've got here.
0. Did you review all that data?

A I did not really loock at the depositions
of the patient's relatives, did not have a

chance, and some of this stuff I looked art

awhile ago. I'm not positive I've gseen it
all. Some of it I've loocked at more recently,
Q. What about the depositions, do you know

how many of those vou read?

A It's been awhile since I received them

and looked at themn.

Irving L. Starkman Associates
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O . You'tre not sure.
A I'"m not sure.
0. Eow about the letters, vyou read all the

letterg?
A . All of them,

Q. Were you provided with any additional

information?

L. Not off the top of my head.

Q. Were vou given any deposition summaries?
A I believe that I was, but I don't look at
them.

I prefer to read the
depositions myself.
Q. Were you provided with any letters

summarizing the facts of thig case?

A I don'tt know. If I have, it's been a
tong time since I looked at it. Let me look
through.

That one doesn't, and this
one doesn’i. That one doesnit, St111
checking. Hold on.

Here's one that looks like a
summary . I can*t read it. It's from November

1997, but I probably could read it when I got

Irving L. Starkman Associates
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1t
Q. Was that a letter?
A . Yeg. It's a letter from Jeanne Tosti .

That's routine, which is why I was locking
because I thought there would be one.

Almost any time I'm asked to
look at a case, I'm given a summary by the
lawyer, whether it's for the defense, which is

what I do mostly, or for plaintiff, as in this

case. There's usually a summary from the
lawyer and that's a useful -- a good way to get
started.

Q. S0 you reviewed that letter when vyou

initially got the cage?
A I probably did. That would be my
practice .

I haven't looked at 1t since

1997, I don't believe.

o Do you know when you first got involved
in this caaga?

A I bet that that November '97 letter wasg
probably when I was asked to be involved. I'm

guessing, but I would think so.

.y

Q. T

ern - -
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A, There might have been a phone call first,
but I don't recall because I'm contacted by
lawyers at different times in different ways,
sometimes by telephone, sometimes with a
letter.

0. What were you asked to do when you

received this case?

A Review some records and comment, prepare
a report,.

I think, first of all, talk
to the lawyer, and consider pPreparing a report.
Q. Do you know how much time you spent

reviewing this case?

A, Not off the top of my head, but I think

Lo begin with it probably was somewhere between

six and twelve hours. That's what it usually

takes me, depending on how much material there

is.

jt
A

{3

Thi one wag nicely arranged
with everything put in categories so thar it
made 1t easier to go back and forth between the
records which wmight have made it a gquicker case

to do.

Q. Do you know how plaintiff's counsel got

27
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your name?
A I do not. However, I would say thig.
That every now and then I'm asked from
Cleveland to -- I think there are two or three,
maybe even four firms in Cleveland that will
send me cases to look at or have over the
years.

How it i1s that I'm known to
that many firms in Cleveland, I have no ideas.

My guess is that I probably worked for one at

I would add that I began
doing this in 1977 as a favor to a colleague of
mine who locked at guite a lot of these and
found himself involved either with two
iifferent parties in the case and agsked 1€ 1
would take over one and I found it interesting
and told him that I would like to do more atr

any btime.

And at

&

ome point along the
line, I saw an ad in the New England Journal of
Medicine for someone lovoking for physicians who
would be willing to function as expert

witnesses and I answered that ad.
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And every now and then I get
a case through them. I think on the order of
once a year, once every two years, something
like that. Some cof the additional cases may be
metastases, may be offsghoots, children of

previousg cases that I've taken.

Q. Te that some expert witness service?

AL That was an expert witness service.

0. Do yvou know the name of it?

A, It will come to me, but I can't think of
it.

Q. Is it an individual's name?

A Sapanaro.

0. Do you have any idea how many reviews

you've done for Sapanaroc?

Fi Firvrst of all, I don't know when I first
contacted them, but I would bet that I've
reviewed over the vears mavbe ten or fiftreen
casez for them.

} Do vou know the names of anv of the
b

Cleveland firms yvou referenced earlier?

A Net off the top of my head. There's a
Novak.
0. Bill Novak?

Irving L. Starkman Associates
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That might be the guy. That's one of the
ves.

Were these primarily plaintiff's firms?

I think go.

Anything for the Neurenberg firm?

That doesn't sound familiar.

Weisman Goldberg?

That really doesn't sound familiar.

Bangenberg?

¥

o o en e £
Jot that I know of.

Have you every done any prior cases for

the Becker and Mishkind firm?

Ao
(O

A

sleerx
i
Q.

A

I think so, but I'm not sure.

Did vyou ever work with Ms. Tosti before?

I don't think szsao. You could ask her, but

o othink so.

She would never tell me.

Okavy.

Do yvou consider yourself an expert in
medicine?

I do not.

How about family practice?

To an extent, not an expert in family

practice, but I know in my own area in
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cardiology what is reasonable to expect o0of a
family practitioner and what's not reasonable

Lo expect pretity well.

I''m kind of an expert on

that.

Q. Are you an expert in neurology?

A No, sir.

Q. I have been provided with a report fron

you dated January 26, 1998.
Is that the one and only

report yocu've prepared relative to this matter?

A, Yes.

Q. Ts it accurate and complete?

A . What do you mean by that?

0. Does it accurately reflect your opinions

in this cass and does it cover all of the
opinions you have in this casge?

A . It certainly -- evervything that's in

there accurately reflects my opiniaons.,

I can't say that I might not

at some point think of sgomething that isn't in

there.
Q. Well, that's the purpose for today, I
guess. I need to leave you today being

31
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comfortable that you have told me all the

opinions that you're going to offer in this

case.

A, Well, I think so.

Q. Tell wme --

A, I've read that letter recently and

there's nothing there that I don't still agree
with having reviewed some more of the material

or re-reviewed it, I should say, and I don't

i)
D

hav any really new idesas that are nct covered
in there. At least new ideas that are relasvant
to the case itself.

0. Since vyou prepared this report of January
Z2eth, 1998, you've been provided with
additional information?

A Yes, some of the depositions and the

expert reports were not available to me at that

Cime .

]
58]
Iy
of
o
L
0

is opinion letter wasg based on Che

O

records which you outlined in page ne of thig

report?
A That's correct.
0. And you're telling me today that vou have

not c¢hanged any of your opinions based on what

32
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you've read subseguent to the time You prepared

this?
A . Not materially.
Q. Did you prepare any drafts before vou

preduced this reportc?

N No. The way I do it, and I've just begun
doing this in January, which isg why it's a
little choppy, in January I got my firwst
cemputer and I absolutely love the word

-

processor because I could build the letter up

e

as 1 went along and that was the method that I

used at that time.

I've subsequently started
using a different method which is to prepare an
cutline first. Again, the computer is ideal
for that sort of thing and then use thart as a

guide for deoing the letter and I find that to

be a little more efficient .
o Did vou make any notes aga vou reviewed
these rvecords?

I, Just of the time spent. I used to do
that with some freguency, but I don't see any

here.

0. Did you make any markings on the records
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as you reviewed them?

A Probably not. From time to time, if T
see something I really don't like, I might
throw in an exclamation mark or an expletive or
something of that sort, but I don't think I did
any ©f that here.

Q. What are some of the leading texts and

Journals in the area of cardiology?

A . Ch, there is Brownwald isa 23 good textbhook
and -- hang on a second.

Q. Okavy.

A, I don't use textbookse very much. There'sg
one by Parmley that I'm sure is good. I
haven't spent a lot of time. There's one by

Eric Topal and these are edited by these people.
They, obviously, don't write everything in
them.

One of my favorites was one
that I read during my training, Friedbe
which 1s no longer in print, but You see
textbooks, for me anyway, are things that I
used in the course of my training.

They're a great place to

start and I keep them around, relatively

ITrving L. Starkman Associates
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up-to-date, if I want to look up something that
I really don't know anything at all about,
something comes up either in my practice or
occasionally in the business of functioning asg
an expert witnesgsg.

Q. Did you review any literature relative to
this matter?

A I really didn't.

0. You haven't done any reading on sleep
studies or anything like that?

A No. I was asked to testify as a
cardiologist.

0. Are there journals that vou refer to from

time to time?

AN Yes.
0. What are thoge?
A, I read the New England Journal of

Medicine, the American Journal of Cardiclogy,

the Circulation, Circulation igs the name of it

§

American Heart Journal, the Annals of Internal
Medicine are the ones that I look atr
primarily.

And I must tell vyou that T do

not read them cover to cover or even clogse . I
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iike to look through principally at the
summaries, the abstracts that are pregent at
the beginning of each chapter, and if T'm very
interested in the article, then I may open it
up and read it more carefully, particularly
with regard to the methods.

I also enjoy a tape that's
put out by the American College of Cardiology
on a monthly basis called ARccel, A-C-C-E-1L,

e b T - e ™ .y
WHicili ¢onsists o

Fh

abstracts and speakers from
the major cardiology conferences around the
world, at least those in the English language,
which i1s a nice way of keeping up-to-date on
things that might be gocing on that T can, in
this manner, become aware of before they rveach
the jJjournail.

They are nice summaries that
you get on a monthly basis and I can play them
in my car on the way back and forth to my
fices and to the hospital.

o. Do you work with residents in vour
practice?
A Yes, I do. I spend a lot of time working

with residents. Every day that I round, I
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round with the regidents and that typically
runs one and a half to three hours, plus which
I interact with them at other times of the
day.

One of the phone calls that T
got during this deposition a few minutes ago
was from one of my residents and they know IT'm
not sgsupposed to be disturbed.

Q. Can we agree that residents are doctors
in training?

A . Yes. In that connection, one of the
residents whose summary I -- whose deposition I
loocked at was actually a fourth vear medical
student acting as an intern. S0 just these
kinds of things exist.

0. Have vou read the deposition of Dr.

Southerland?

Fi No . I don't think I've read that or if 1
did so, T haven't done so recently,
. He's ancother expert identified by the

plaintiff in this cass .,

A I haven't read that.
0. IfT I were to advise vou that Dr.

Southerland testified that he had no criticisms

Irving L. Starkman Ascsociates
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of any of the residents in this case, would vyou
agree with that statement?

M5, TCSTI: I'm going to
object to that since the Doctor has not
had an opportunity to read any of Dr.
Scoutherland's deposition testimony and to
see the context which any statements that
you're representing he made was made 1in .

ME. TREU: That's fine.

BY MR. TREU:

Q. I just ask you to assume he said that.
Would vyvou agree with that?

A Would I agree that the residents didn't

do anything wrong?

O, Yesg,

i No, I weuldn't agree with that .

. Why not?

AL Where T come from, where T trained and
where I teach, we teach our housge staff to bhe,
especially ocur wmedical students, to be Somewhat

more compulsive than the people who wrote =
number of the notes that were in the chart,

even seeing outpatients.

There were episodes of chest,

g
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shouldexr, hand discomfort, things that could
have been construed as cardiac origin in a
patient with a lot of risk factors for cardiac

disease where there were no follow-up guestions

asked.

The woman came in saying she
had pain in her wrists coming and going, pain
in the throat coming and going.

The word angina pectoris
-- the word angina means throat pain. Pectorisg
means throat and chest pain.

When you hear about that,
especially in somebody who carries risk factors
like hypertension, elevated cholesterol,
triglycerides, cigarette smoking, you're
supposed to at least ask under what
circumstances the pain cccurs, is there

anything that brings it on, how long does it

e

lagt, what'gs the gu:

o
i
¥
ot
—

3
b
T
i
i

o

H]
ot
o

3

And we really expect our
house staff to be more compulsive about it, at
least in recording 1it, than attendings, because

that's what they're gsupposed to be learning to
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do.

And I didn't see very much
questioning that was really intensive, that was
geoal directed.

Q. Are you going to render an opinion in
this case that the residents failed to meet rthe
accepted standards of care?

AL If you look at my letter I did comment on
this. I don't know exactly where. I would
have to lcok through it, but I did mention
there wasn't encugh data reported in some of
these records for us to be able to know what
the significance of some of these symptoms were
and there should have been.

Q. I guess I have to go back because T need
to know whether vou're going to ocffer an
opinion in this case that a resident or
residents failed to meet accepted standards of
care in this cass and, 1f so, where and how?

A, Let me look through then. Can v

second?

O. Sure.
A I don't know if Dr. D.L. Kaliff was a
resgsident or an attending. Let me read you this

Irving L. Starkman Asgcociates
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sentence.

She was first seen at the
tamily practice clinic¢ on April 28th, '92 by
Dr. D.L. Kaliff. She was thirty-nine vears old
and complaining of what was said to be
heartburn and digestive problems. I gualify
this simply because Dr. Kaliff did not specify
in his note precisely what Mrs. Smith's
complaints actually were like. This may be
important since heartburn is typically located
in the midline of the front of the chest,
substernal area or precordium, which is also a
typical location for angina pectoris. And at
that time, she had a bunch of risk factors. I

don't need to read everything out.

t*(

et me see 1f I can find

gcmething else in there.

oy

complained of a one vear histor

=
3]

} i

o

1k

L

o
o
bt

8]

i

left shoulder and both arms, the greater on the
right of one year's duration.

No further details as to
circumstances of occurrence or duration of

thegse pains are noted.
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And, in addition, she
complained -- well, that isn't really
relevant. This is when she had her changes in
the electrocardiogram.

These are the kindeg of things
I'm talking about.

Am I making a specific
allegation that the house staff were doing
substandard work, only to the extent that 4in
these particular instances, the patient
complained of symptoms about which further
details ought to have been put in the record
and I think in the process, the diagnosis of
coronary heart disease was missed, of angina
pectoris based on coronary heart disease.

Q. Unfortunately, T need to be more specific
in terms of knowing where vour criticisms are
going to come down.

A Well, T think I just told veou, but I'1

ook
%,‘ml

try again.

L]

I have to ask you te because I'm still
not certain.
Are you testifying that Dr.

Kaliff, on April 20, 1992, failed to meet the

42
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standard of care?

A There are complaints that could be angina
pectoris, they could be of cardiac origin, that
were not, at Jleast as far as the records are
concerned, did not contain sufficient
information. More information should have been
obtained and documented.

It's possible that Dr. Kaliff
obtained the information and didn't document

it, but I deon't se

{0

- N
L therx

fote
10}

And, again, as I mentioned,
on 2-13, there was a complaint of pain in the
left shoulder and both arms, which could
certainly be the pain of coronary heart
disease. Nco details are given.

On 2-21-95, she complained of
pain in both hands and an electrocardiogram was
done, but there are no changes -- there are no

comments on the conditions surrounding the ain

i
iy

in both hands.

And on that wvisit, an
electrocardiocgram was done and it was
distinctly abnormal and we don't have any

details of what the pain was like.
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So I think that kind of thing
is substandard by whoever saw the patient and
recorded the notes on those days.

I think that both the
residents and the attending to whom they
reported were responsible for that failure to

meet gstandards.

Q. That's on 4-20-92, 2-21-9% and 3-13-~-957
A Yes.

O. On all of those occeccagions?

A Let's see, also on January 25th and
February 14th, '95, she complained of a sore

throat and pain in her wrist.

We have no further details

and we should have. Pain in the throat can be
angina.
0. So what you're saying is on all of these

occasions; 4-20-92, 2-21-95 3-13-85, 1-25-.985%

F

2-14-855, there's not enocugh - -
I Detail provided
Q. Detail in the chart as to follow up of

these complaints?
A . Just asking more specific questions. You

come to me and say you have pain 3in the chest .

Irving L. Starkman Ascociates




@ o e O E

[ 3-%

f=)

W E o

fut
s}

45

I'm supposed to asgsk you where ig it located, is
there anything that brings it on, what's the
guality of it, are there any associated
symptoms like shortness of breath or sweating,
things of that sort, how long does it last .

There’'s a whole bevy of
gquestions that should be asked and these aren't
just the province of the cardiologigt.

Generalists are supposed to ask these gquestions

3

as well, or at least some of them.

{

No guestions were asked. ¥
think this is not adeguate history taking.
Q. Anywhere elsewhere you belisve the
residents failed to meet accepted standards of
care?
A That's one whole category. Now, there's
another area. It's not clear toc me whose
responsibility it was to find out aboub +the

regults of

-
82
0

te that were ordered and ©he

(

results of consultations that were ordered.

The obvious one being the
lady had a sleep study, the result of which was
pretty frightening, and no one really checked

to see what the result was even when alerted to

Irving L. Starkman Asscociates
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Now, I don't know how much of
that ig¢ the attending physician and how much of
that responsibility might desolve upon the

residents who apparently saw the patient in

e

each case.

The only piece of this is the

system. There are so many different pecple
gseeing this patient, different house officers
practically every time, different attending
with distressing freguency. The lady fell
through the cracks basically is what happened.

She had -~ she died from
something that was pretty preventable, almost
certainly preventable, and it could have been
stopped.

There was plenty of tLime to
do 1t, but there was nobody driving the busg.

Theye was no one at the control:

0

5

i1l
[
4]
H
It
=

]

i1
-t
]

4

captailn, ncbody functioning really ag captain
of the ship and this is a systemic problewm.
One getsg the impression that

nothing was done here was the least bit out of

line with the way things were normally done in

fia8
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this university clinic setting.

Q.

A

Do vou know that?
No, I don't know that.
You're guessing?

M8, TOSTI: In regard to
what?

MR. TREU: In regard to his
sense that this 1s how things went on in
this setting.

THE WITNESS3: No, I don't
know that for certain.

MS., TOSTI: He's already
identified a number of things in the
medical records that were concerning to
him.

MR. TREU: That's not the
guestion, Jeanne. The guestion is
said one gets the sense that this is how
I want To kneow where he

M3. TOSTI: Docter, 1if wvou
can identify specifically those things
that were concerning to you, go ahead.

MR. TREU: Jeanne, I don't

47
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want him to answer vyour guestion. I want

him to answer my question.

THE WITNESS: Would vou
repeat it. You guys lost me.
BY MR. TREU:
Q. Doctor, at the conclusion of the answer

you just gave you made reference to the fact
that one gets the sense that this is how things
went on at this primary care center. Did 1
mishear that?
A No. I said that because it sesmed as
though on a number of different cccasions,
things were done in a kind of we'll get these
things done on a routine basis when we get
around to it sort of thing.

At one poilnt they apparently
were thinking -- somebody thought of coronary

disease and said we'll get an electrocardiogram

W@},lf 1 Il

11
;—Jn

oy

u th

o

Y

Someons

should have an electrocardiogram

i

Or anything
but the most routine reasons, yvou get it then
and there. I mean, I can't believe they didn't

have the capacity to do this.

48
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Then, the next time she comes
in, the electrocardiogram is obtained and it's
abnormal and another electrocardiogram is
cbtained and the abnormality is no longer there
or it's practically entirely gone.

And someone savs, vou know,

maybe she's got a lot of rvigsk factors. S

B

#
2

probably ought to have a stress test at some
point and then they never get around to doing
that.

A sleep study is ordered and
the result deoesn't came back for several weeksa
and nobody turng a hair. Nothing is done about
this. Nobeody c¢alls to see what the result may
have been, even though a letter was sent guite
promptly saying that this is a very abnormal
situation, very abnormal result, nobody tries
to get the final report.

hnd when it £

nothing iz done about 1to. Someone, apparently
not Dr. Rowanne, who I gather was suppoesed to
be the physician in charge at that time, picks
it up apparently because Rowanne wasn't there

and looks at it and puts it back down and it

45
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gees in the chart.

And there needs to be -- if
you're taking care of real people with real
medical problems, even though it is in a
training situation, there needs to be a gystem
for reacting to serious problems when they
appear, for being alert to them, and doing
things in a timely fashion.

And it happened enough in
this case that I think it justified my at least
getting the sense that things were not done on
a really headg-up fashion in this clinic
situation, at least in this part of it.

Now, perhaps there's evidence
somewhere else that entirely the opposite is
true, but I'm telling vyou what impression I get
from the way things happened in this case, the

]

way a number of different individuals behaved
several different situatiocns, all hapo

to involve the same patient.

ol Well, the fact is, Dr. Rowanne did follow
this patient consistently for an extensive

period of time, correct?

A Yes.

Irving L. Starkman 2ssociates
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0. You're indicating somehow that -- I think
you said that thisg patient had different
attendings for a period of time?

A. I don't think Rowanne was involved with
her when she first came on. I think perhaps
Dr. Kaliff or somebody, who I now recall
probably was an attending, had her for awhile.
He wasn't always there when she came 1in.

Apparently, he wasn't ailwavys
the person that was consulted.

Let me put it this way. The
ball was dropped at gseveral places along the
line, particularly in the end of things.

Two months, over two monthe
went by from the time that a critical piece of
evidence with serious implicatiocns I believe to

the lady's health and nobody dig anything about

it
Q. During which time you would agree with me
Dr. Rowanne, per his own testimony, received

that sleep study report in that period of time,
correct?
A Well, what really happened was that the

sleep study was done, I think, February 6th of

Irving L. Starkman Ascociates
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1996,

And the very next day, the
doctor, I think it was Brooks, prepared a
report saying that the patient had severe sleeyp
apnea, that her blood oxygen saturations fell
as low as sixty percent.

And, in fact, it's my
understanding of the devices that are used
gquite commonly in sleep laboratories will not
show -~ don't read any lower than that because
the people who set them up didn't think they
would have to go any lower than that .

0. How do vou know that?
A, This is -- can't tell you really how I
learned that, but T've talked to people about

this kind of thing at variocus times.

0. Did Ms. Tosti tell you that?

Py No

o Go abead

g Some Lime ago I spoke to someone who runs

a sleep lab and they mentioned that to me and
that's how I came across that piece of

nformation.

ot

Q. Have you consulted with someocne from a
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sleep lab on this case?

A . Just in the corridors at times I've asked
pecple what that meant, if that was important,

because I thought it was, but that wasn't even

at the time that I wrote the report.

It stuck in my wmind that at

some time I spoke to someone about it . T
happen to know, as a cardiologist, that being
desaturated to sixty percent is a very serious
matter and that's what I had in my mind when T
wrote wmy repoxri.

And I think that that can
combine, as I mention in my report, with

coronary artery disgease ©To result in

potentially fatal arrhyvthmias.

That's my best explanation of
what happened in this case, why this lady died.

. Well, I'm still addressing cur statement
@ Y

H

§
iy

that this 1

G

. PO T 3 W T S T
eel through the crack

o

g d
Easuel

il

there was no one driving the bus during the
time that the results of the sleep study became
availabile.

Would vou agree with me from

your review of these records, and Dr. Rowanne's
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deposition testimony, that he had the sleep
study results in his hands and was aware of
them at least as of March 12, 19967

A I believe that's correct.

MS. TOSTI: I'll enter an
objection here because you're
misrepresenting the testimony that's been
in this case.

br. Rowanne did not testify
that he had the sleep study results in
his hand March 12th of 1996 .

BY MR. TREU:

Q. Go ahead, Doctor.

A. I was just going to comment that if the
sleep study was done on February 6th, 1996 and
the final results weren't in his hande until
March 12th or thereabouts, that in itself

strikes me as not exactly being heads-up

I think that that's a
critical result that should be in his hands a

lot sooner.

It then didn't get acted upon

until her death because of phone calls that
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went back and forth and were not answered.

And this, again, gave me the
~- this all added to my iwmpression that T
confided to you a little bit before that things
were done in a sort of lackadaisical fashion in
this clinic,
Q. What about the clinic is lackadaisical as
far as that's concerned?
A Pardon me?

0. Dr. Rowanne got the report, he called Dr.

Collineg, right?

A Dr. Rowanne got the report and he didn's
call Dr. Cecllins until some tftime later.
Q. He called Dr. Collins on March 25, 158¢9¢,

correct?

A Yes, but I think there are days between
March 12 and March 25th. I think there are
several davs. It's more than a week.

That, in fTact, was the day
that the patient actually came in and according

to the records asked about the results of the
sleep study.

And so, you know, that was a

stimulus to do it. I think that he should have

Irving L. Starkman Assocciates
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done some investigating the minute that he saw
the report and I think, in fact, that the
letter that probably came to him a great deal
earlier ought to have stimulated some concerted
action because that was kind of a sScary letter
when vyou look at it.

I realize that the lett

®

said don't take any action on this. This lady

hag severe sleep apnea.

And I think it also mentioned

the saturatiocns were guite low, but this is a

preliminary report so don't take any clinical

action on thig.

Seems to me that under those
circumstances, the follow up complete report

ought to be done on an accelerated basisg, somne

4

steps should be taken to see that the patient
is appropriately managed, and this was - -

hing was I

everyt left hanging here Hobody was
driving the busg. I repeat

Q. The ietter went to Dr. Rowanne, didntet
it?

A. The letter went to Dr. Rowanne. The

letter said thisg is serious business we think

Irving L. Starkman Acscciates
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we have here, but don't act on it Just vet
until we have a chance to get a better locok at
the data, and a better look at the data came
over a month later, and then nothing was done
about it.

I mean, there was 3z pattern,
A number of different peocple in this chain of
events took a long time to -- did not act with
appropriate speed.

Perhaps that was not the way
things were normally done in that clinic.
Perhaps there was some special concatenation of
cracks to fall through that all ~- that only

affected this patient.
To me, it seems inmprobable
Just from my general experience. I cannot tell

you that every patient was handled in this very

desultory fashion, but I can sure tell you this
lady wam.
ol Wwith all due respect, Doctor, this is

golng to go a lot faster if YOou answer the

gquestions that I ask vyou. Ckavy?
A Surely.
Q. And my guestion first is this, the report

Irving L. Starkman Asscciates
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sent te Dr. Rowanne, correct?

Which report now, the preliminary report

or the final report?

o. Both.

A . They were both sent to him.

0. He received both of them, did he not?

Y That s correct. The other persocn who was
supposed to receilve the result didn't get it, I

understand, but I don't know that for a fact.

Q.

A

Q.

n
FE

Q.

I'"m not asking aboutc him.
Ckavy.
Dr. Rowanne was driving the bus?

Sure .

Dr. Rowanne was this patient's attending

physician, he's admitted that in his

deposition, correct?

A

0.

oF
-
"y
1

A

Q.

=

}.y..'!

He was.

He received both of these reports fron

{

eep study correc
He didg.

It was Dr. Rowanne's responsibility to

follow up on those reports, true?

o

Q.

It certainly is.

How 1is 1t then the responsibility or a

Irving L. Starkman Associates




L A e

(LI

Sow oo

s O O o

10

11

12

13

14

i5

i3
~d

J)
o

21

22

273

24

58

problem with the system if, in fact, Dr.
Rowanne wag the attending physician, received
the reports, and he did not follow up? How is

it the system's fault?

A, Because he didn't receive the report in
the proper -- in a fast enough fashion.

O Whoege fault wag thatc?

A, Well, in that case, that's the faultr of

the way the sleep clinic ran.

The report may or may not
have been sent to Dr. Collins. Dr. Collins,
when called about this case, and I'm not at all
sure that Dr. Collins, the neurclogist, was
really the person to have been called, but when
he was called about it, he didn't respond. TE
he was out of town, someone should have picked
that up and directed the call to =zsomeone elge

QU Y

who could perhaps have handled it .

7
4

Veryw

e

red

it
o
-
-

neres you , there
wag delay. There wae failure to take
regponsibilility or g0 it seems to me
0. How is it that you conclude that it's

scomehow the sleep lab's fault that this report

didn't get out?

Irving L. Starkman Ascociates
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Isn't 1t Dr. Brooks'
responsibility to get his reports out?
A . If Dr. Broocks routinely got his reports
out with this kind of a delay, it seems to me,
especially 1if thevy were critical reports, with
potential serious clinical implications, then
e shouldn't have been working for this cutfitc.

O. That's 1f.

Ft

want to know in this case,
do you know that he didn't get his reports ocut,
all his reports out in this time frame?

A Ne, I dontit.

Q. I'm not asking vou about ifs. I want to
know about this case.

Isn’'t it Dr. Brooksg!
responsibility to timely produce his reports?
A, It certainly is.

0. Do you have any evidence or are You aware
of any evidence that it was anvone else's fault
that this report did not get generated in a
more prompt fasgshion?

A I have no way of knowing that.

0. Are you aware of anything to indicate
that there was somebody in the sleep lab who

11 —

didn't do their Hob in getting this report out

-
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other than Dr. Broocks?

MS. TOSTI: I'm going to
enter an objection here because he hasg
not had an opportunity to read the
testimony of Dr. Landis.

Dr. Landis' depo was just
taken yvesterday and that may address gsome
of this information and thig individual
was not produced, although reguested
monthe and wmonths ago.

So with that objection,
Doctor, if you have an answer to his
question, go ahead and give it.

THE WITNESS: I don't know if
anyone else was involved in handling the
report.

If there was no standard for
reporting of critical data, then T would
think that whoaver was in charge of the
sleep laboratory and whoever was running
it was derelict in their duty.,

BY MR. TREU:
Q. Again, that's an if on vour rartc,

correct, you don't that to be true?

Irving L. Starkman Associates
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i Surely, that's correct.

Q. Would you agree with me, Doctor, from
your review of the report and Dr. Rowanne's
depesition testimony that he did have the final
polysomnogram report available to him and he
had an opportunity to initiate treatment for
this sleep disorder prior to the time the
patient died?

A He had the report in his possession Just
a little over a month after the study was done
and he had plenty of time after that to
initiate therapy and it was not initiated.

Q. L want to get back I guess to my gquestion
ag to the resgidentsg.

I'm not going to go back cver
what you've already testified to, but, again,
any other areas where you belisve the residents
failed to meet accepted standards of care?

: P T P
L think so.

=
EN Y

GO0

s
fod
jo

0. Do you have opinions in this case as to
whether anyone else failed to meet accepted
standards of carev?

A In reading one of the depositions

recently, it was mentioned, and I bhelieve it

ITrving L. Starkman ASsociates
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was probably Dr. Collins' deposition. No, it
wag Dr. Rowanne's deposition.

He apparently wasn't around
when the sleep study finally was delivered in
ite final form or the final report came in and
I'm told that the report was looked at and
initialed by someone else who toock no action.

And so I think that
individual ought to have taken action and I
don't think that that was appropriate action at
that point. No action was taken.

If you look at a critical
study, a c¢ritical result, then yoeu should take
some action, even if it's just to go look at
the vest of the chart and see 1if there ig
anything else you should know.

I think knowing that this

patient was having seizures at night while

¥

gleeping and had this kind of a result reguired
prompt action.

I think an additional person
who perhaps, not perhaps, who I think should
have taken action would be the person who read

the sleep study.
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Here was an individual, again
an individual, a patient, having seizures at
night and having very severe sleep apnea,
desaturating the blood to sixty percent.

That individual should have
taken action to see that the patient was begun
promptly on treatmant.

This might have involved a
phone call to Dr. Rowanne. In some
laboratories, I believe, I've geen thisg done at
cur place, if somebody has bad sleep apnea,
they set them up with the eguipment.

They get the -- I think
recognizing that many of the rest of us do not
understand the detailsg of exactly how you treat
a patient with thisgs condition, specifically

because certain respirators are reguired, and

this reguires some technical eXxpertise, thesge
pecople will =zet things up and get things gJoing
on their own independently, particularly 1if the

need is urgent.
And no such thing was done

here . No action was taken on this other than a

& 4
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severe sleep apnea, but don't do a thing about
it, and then there was a wait of over a month
before the final report came in, and no follow
up wag done.,

In fact, in looking at the
referral to the sleep study center, three
visits were authorized. The patient was never
called back.

Again, this speaks to me of a
systemic lackadaisicalness. It's not a word.
Systemic failure to act in a prompt
conscientious fashion 7Jjust because everybody
that I run into seems to be behaving this way .
o. Let me ask yvou something about -- are you
saying that the person then, the technician who
wasg there with the patient during the actual

sleep study, should have taken additional

an I PR

This is hard Lo say.

st
=
O
)
O
h}
by
Qi

e
HH

I don't know how slee

i

studies are rTun. I''"m not an expert in the
area.
Q. That's why I'm asking you.

A In an anaslocgous situation - -
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Q. Doctor, excuse me, I have to interrupt

What I have to know from you
is in this trial, who are vou gqualified to
testifly about, number one?

And number two, who are you
going to come into court and say failed to meet
accepted standards of care?

A Well, again, I refer vyou to my letter,

In some cases, I didn't specify who I thought
was responsible for whatever it was that wasn't
done .

0. It's important in this case, I'm sure Mg,
Tosti has told vyou, that Dr. Collins, Dr.

Brooks and Dr. Rowanne settled and were

dismissed in this litigation.

A Yes.

0. So, the hospital is the only remaining
defendant at this point in time.

A Well, did the hoszpital - -

O, I need you to be specific as to who it 4is
you're going to say failed to meeat accepted

standards of care?

A I'm going to say that these individuals

Irving L. Starkman Associates
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that we've talked about; Dr. Rowanne, Dr.
Collins for not following up on a study that he
had asked be done, Dr. Broocks, who interpreted
the report for not getting the repoxrt out
soconer, for not following up on a very
frightening result, were all responsible for
not taking appropriate action in time.

I think that the individual
who signed the report when it came in and took
no action on it was also not performing up to
acceptable standards and I think that the fact
-- I think also that the house staff not only
didn't ask the appropriate guestions, the
attending didn't get in there to see if they
did ask the appropriate guestions much sarlier
on.

I think whoever read the

electrocardiograms might have made a point of

the

bt

act that there was a change and these may
reflect ischemia. I'm not sure that there was
an official reading on these
electrocardicgrams.

It just seems as though at

every possible juncture, the medical care did

Irving L. Starkman Associates
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not meet appropriate standards, not every
point, but a number of different places. The
ones that I mentioned to you so far.

0. So I have the first resident which we
discussed earlier for not asking appropriate

questions and following up on the patient?

A Yes, and Dr. Rowanne for not seeing that
they did.
Q. Then vou have Dr. Collins for not

following up on the =t

i

port which he had asked
for, the sleep study?

A That's correct, and Dr. Brooks.

o, And the individual that is -- igs that the

initials BJ you're talking about on March 12,

"96, who received the report, apparently?

hied

Yes, unliessg that wasgs not =a physician, in
which case it should have been the rolicy of

the ¢linic to see that a physician saw that

report
Q. What I was getting at is you made
reference to when the sleep study was performed

actually rvendering some treatment on the night
when the sleep study was performed?

A I don't think it necessarily had to be

Irving L. Starkman Associategd
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69

believe the patient

back at that tcime.

Steps should have been
taken --
Q. Do you have a page, sir-?
A Yes, I better answer that one.
Q. Ckavy. Fine.
A Sorry.

(At this point, a short

recess was taken,

afrer which time the

deposition resumed.)

BEY MR. TREU:

Q. I think you were talking about the

referral.

A, The referral stipulated that additionsl

visits were authorized.

an opportunity Lo follow

S0 there was certainly

up on this, this

particularly frightening report.

Another thing I point out,

the electrocardiograms that were taken in the

clinic, at leagst cne of

them, appears not to

have been read except by the computer, no
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writing on it at all.

And, again, that's something
in a medical clinic, taking electrocardicgrams,
it should be routine to have them looked over
by a cardioclogist or someone known to be
capable of officially reading
electrocardiograms .

They are just in the chart
with a computer reading and the computer
readings are not reliable and this is
well-known,

Q. Whose responsibility was it to gef the
patient back for treatment of that sleep apnea
which vyvou just referenced?

A, Certainly the individual who read the
report and who presumably examined the patient

or interviewed the patient at the time of the

8] We know Dz Brooks is ne one wio sent
cut the report, correct?

A . That is correct.

o. Could it have been then Dr. Brooks’
responsibility?

A, Well, I'm assuming -- again, I'm not an

Irving L. Starkman Associates
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expert on sleep studisg, but I'm agssuming that
it would be standard in a sleep study
laboratory for some physician to interview the

patient either before or directly after the

study.

I can't believe that the
patient -- this was done like doing
electrocardiograms. lt's certainly not the way

it's done in the laborabtories that I've been
Tamiliar with.

So that there should be a
physician who serves as a physician for the
patient for the purpose of the sleep study.

M5. TOSTI: I'm going to
enter an objection here again because the
Doctor has not had an cpportunity to read
the deposition of Dr. Landie which may
address gome of those isgsues.

BY MR. TREU:

o. Doctor, have you seant patients to
different sleep labs?
A Mostly just to the cone here at the

Medical College of Pennsylvania, but guite

recently, I sent one patient to another sleep

-~
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laboratory and the procedure was about the same
in both.

Q. And what have you gotten as far as a
report back from them?

n, I've gotten a letter or a phone call.

. Have they always included treatment
recommendationg?

A I don't have them all in front of me, but
my recollection ig yes, there is, there has
peen when treatment was appropriate.

I think that -- I know that
in some cases treatment has been initiated by
the sleep center physician.

Q. Again, I just want to make sure I
understand.

Are vyou saying then that it
would have been Dr. RBrooks! respongibility to
bring this patient back after reading the study
and dlssuing the report?

A Aft

M

r interviewing the patient and
reading the study and putting it in context,
because the context was pretty important,
namely the fact that the patient was having

seizures while asleep.

72
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I think it would have been
his responsibility to have either initiated
treatment himself or seen that it was done.
Q. Anyone else who failed to meet the

standard of care?

A. I think that is principally it.

10

Are you going to offer an opinion in this
casge that University Hospitals of Cleveland
somehow failed to meet accepted standards of
care?
A T think that the clinic that was run
under their auspices, ags I menticned earlier,
ran in a rather lackadaisical, we'll do it when
we can get around to it kind of fashion, and I
think that this lady was very ill-served by
that and I think would be alive had that not
happenead.

To the extent that they
managed the clinic and, again, I'm not a
lawyer, but I would think that as a patient
signing up to be a patient of that ¢linic, I
would anticipate that the University or the

University Hospitals would have some

responsibility for seeing that things -- for

Irving L. Starkman Associates
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how things worked, how things were done, the

day-to-day running of the cliniec and the way

that

time

i1ets

letters went out and were reported, the

frame in which they ought to go ocut.

So to that extent, I +hink

an important thing. I would say that I

would be prepared to testify that the

University Hospitals was responsible, in part,

for what happened to this poor lady.

BY MR
Q.
terms

M5. TOSTI: 1 want to enter a
comment here in that we had regquested the
deposition of the director of the Family
Practice Center.

He has not been produced at
this time and some of the guestiocns in
regard to the management of the clinic
have, therefore, not been provided to bDr.
Meigter.

THRET:
Doctor, what evidence do vou have in

of the extent to which University

Hospitals had any control over how the clinic

wasg run?t

A,

I believe that as the operators of the

74
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clinic, it's routine, at least in this state,
that they do have some responsibility for the
general procedures, the timeliness of
reporting.

Q. And, again, I have to ask you when you
say operators of the clinic, what do you mean?
A I mean that the -- now you're asking me

for a legal cpinion.

0. No, I'm really not.
A This 1is a university hospital clinic.
Therefore, the University Hospitals is -- to

me, 1t seems evident that the University
Hospitals run it.

Now, 1f you say te me that,
in fact, it belonged to three used car dealers
from around the corner and they're just using
that name and the hospital didn't object, then
I guess that would be different. They'd be the
onesg responsible for running it, but it Says
here, I believe, University Hospitals clinics.

University Hospitals has
socmething to do with the clinics. They are in

charge of making the rules, providing the

space, making the rules, providing the
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Q. The name of your hospital is?
A Medical College of Pennsylvania Hospital.
Q. Do you have groups of doctors, let's say,

orthopedic doctors, who use the name of the
hospital or the name of the university in the
name of their corporate practice?

A . We do have an orthopedic clinic that's

operated by the hospital and our ecrthepedists

are there.

Q. For example, here in Cleveland we have
University Orthopedic Associates. Okay?

A Yes.

Q. They are a group of orthopedic surgeons

who operate at a number of different hospitals,
ocne of which is University Hospitals of
Cleveland, and they have offices in the
hospital and outside of the hospital.

Are vou saying that because
they have the name University --

MS., TOSTI: Objection because

the name of this institution is

Univergity Hospitals of Cleveland.

Are you suggesting that these

Irving L. Starkman ASsociates
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orthopedic groups use the name University
Hogpitals of Cleveland in their corporate

name?

MR. TREU: Are vou done

¢

Jeanne?

MS., TOSTI: I'm asking you if
you are telling the Doctor that those
particular medical groups use the name
University Hospitals of Cleveland in
their corporate name?

That's what vou're suggesting

to him.
ME. TREU: I'm not suggesting
anything to him. I'm telling him facts.
THE WITNESS: Well, let me

ask you, do they call themselves
University Hospitals of Cleveland
Orthopedic Group?

o

University Orthopedic Associates.
A 8o, 1t could be the university of
secretarial skilleg?

0. Right .

A . Sce I don't think in that case, if th

D
g
4
o

77
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a private group with no connection to the

University, the University would have any

association with them at all.

Q. And if in this case, the name of the

clinic was University Primary Care Clinic -

A I would suppose it would have something

to do with whether or not the University

Hospitals of -- the University owned the clinic

and the doctors are their emplovees and I have

noe idea about those kinde of things.

I would suggest -- I'm not a

lawyer and I'm certainly not a lawyer in

Cleveland, and I don't know anything about the

waye in which things are set up in Cleveland.

If you were to say to me
that, in fact, the clinic had nothing to do
with the University Hospitals of Cleveland,
then I would be inclined to think that
University Hosgpitals of Cleveland bears no

respongibility.

Q. My gquestion is where do you draw the
line?

A. Pardon me?

Q. Where do you draw the line as to when

the

78
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hospital becomes somehow responsible and then
they're not?

A. Again, you're asking me to give a legal
cpinion and I can't give a legal opinion.

Q. I guess I'm asking you because vyou're
placing responsibility in this case for
operation of this clinic on the hospital and
I'm trying to understand why it is that vou're

placing that responsibility on the hospital?

A Well, I'm assuming because of the name
that --
Q. Well, it's based on the name that you're

making that assumption?
A That's correct.
Q. Aside from that, are you aware of
anything that indicates to what extent, if any,
University Hospitals is responsible for the
running and management of this clinie?
Ms. TOBTI: Again, I'm going
Lo enter an obijection here in that there
is an outstanding deposition of the
director of the Family Practice Center.
We have not had an

opportunity to depose this individual
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which you have identified and those
guestions may be answered in his
deposition and the Doctor has noct been
provided with that specific information
at this time.

BY MR. TREU:

Q. Can you answer that guestion, Doctor?
A Would you repeat the guestion?
Q. I'll ask you thisg guestion.

Don't yvou think it'ig
important to know those facts before vyou offer
any opinion on whether the hospital is
regponsible?

A Well, I made an assumption here, the
assumption is that a suit was filed against a
hospital that, i1t was my understanding, owned
the clinics or operated the clinics.

And part of my understanding,
I think, comes from the fact that the suif was
brought .

Now if, in fact, there's no
connection of any kind, then I would be the

first to agree that it doesn't make very much

Sense.
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I'm assuming that the doctors
who work at the c¢linic are employeesg of either
the University Hosgpitals or the gystem and that
the equipment and offices of the clinics are
the property of University Hospitals.

If they are not, then that
may make a difference, but, vou know, vou're
asking me for a legal opinion and I can't give
thatv. I haven't been to law school.

Q. I'm really noct. I'm asking for what you
understand to be the facts of this case - -

A What I understand --

o. -~ 80 I can understand yocur opinions in
this matter?

A, I'm sorry I spoke at the same time.

My understanding of the facts
are that University Hospitals of Cleveland are
somehow related to the clinics in which these
events tocok place.

Q. Somehow related?

A In an operational fashion. That the
residents that were there were residents at the
University Hospitals of Cleveland, that the

physicians were, for the most part, the
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employees of these pecople -- or were employees

most likely.

I suppose there may be some
fashion in which there were private
practitioners working there, but I'm under the
assumption that these clinics were operated by
the hosgpital.
Q. And if they were not run by the hospital,
would you agree with me that they are not
responsible for anything that may or may not
have happened to this patient?
A, Honest to God, I don't kncw the answer to
that one because I den't really know anything
about the law, but it would seem to me, and I
think I've heard that this is go, that 1f I let
you use my name for your operation, whatever it
happens to be, over a period of time and you
hold yourself out to be part of -- a prart of me
and my operation, that even if vou're not,
somebody goes to you and socmething bad happens,
rhat I share 1n some of the responsibility, but
I don't know 1f that's a factor or not.

And, again, I think it's kind

of silly to ask me things like thart.

82
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0. Well, it's not really silly. I need to
know what it is you're basing your opinions on
and that's my job here today.

A Sure. Dkay. Well, I'm under the
impression that there is a significant
operational connection between the two

institutions, between the clinics and the

University Hospitals.

If they're not, then I'm

Y

b

L.

st
o4}
ct
Q)

0. Did you understand before today that Dr.

Rowanne was not an employee of the hospital?

A Ne, I didn'to.
0. Does that make a difference to you?
I Perhaps. Tt would depend on the nature

of his relationship to University Hospitals of
Cleveland.

0. I guess I have to ask you to explain

it
ey
a4k
T

FA Well, T t

1ink that there can bs 3 wvar

I

ety

of relationship

62

For example, I've learned
this recently, that cne can be a faculty member

and direct a program at an institution, a
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medical school hospital, for example,
university hospital, and not actually be an
employee, but be entrusted with the direction
of the program.

It's my understanding that he
did direct this program and I made the
assumption that he was an emplovee, Perhaps he

is not.

But again, if I own -- if
this clinic is related to me as university and
I appoint Rowanne as director of that clinic,
then I still bear some responsibility. He'g
noect operating entirely as a free agent .

And the manner in which the
clinic is run, if the administrator works for
me, or even i1if he doesn't work for me, but I

appoint him as administrator and T have the

right to say who's the administrator and who

ien't, then I have responsibilitcy.

Q. I will indicate to vyou Dr. Rowanne - -
Ao, That's my understanding.

Q. -- Dr. Rowanne was never frhe

administrator of this facility when he was

taking care of this patient, okay?

Irving L. Starkman Associates
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A, Okay. Well, I don't know the nature of
his relationship and, obviously, the nature of
his relationship to University Hospitals makes
a difference in this case.

I'f there 1is no association,
than surely that makes a big difference.
G. Do you have your report in front of you?
o, I'm looking. Unfortunately, I've
shuffled papers around, but I think this is
ig. Sure. Go ahead.
Q. Top of page two. Do you believe that the
complaints made by the patient on April 20,
1982 were cardiliac in nature?
A They may have been. I dontt know. There
was insufficient information provided by the
folks, by whoever wrote the notes in the

chart .

It's very possible it was,

bPut 1t may not have been. I't's a good
guestion. It should have been answered.
Q. She came in primarily with heartburn and

digestive problems, correct?

A Well, what was said to be heartburn and

digestive problems.

ITrving L. Starkman Associates
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It is very common for the
pain of angina pectoris, of cardiac rain, to be
thought to be heartburn.

It's the job of the physician
to soxrt that out. The patient may think it'sg
heartburn. Physicians sometimes think it's
heartburn, but they're supposed to find out and
an easy way to do that is simply to take a more
complete history. We have been cver this.

o She persisted with these problems, did
ghe not, and in July of 1992, had an endoscopy?
A That's correct.

Q. And they found a healing ulcer and

gastritis?

Ao That's correct.

O. Based on that, do vou think that explaing
the complaints that she had in April of "927

A, It mavy. I't may also noct. Highly
suggestive that 1t would.

o, I mean, they found some obijective

explanation for her complaints at that time?>
Do, That 1 correct. Does that mean for all
time, that every time she has any kind of pain

in her chest, that it's from those healing

Irving L. Starkman Associates
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duodenal ulcers and gastritis, no, it does not,
not in a patient heavily predisposed to
coronary artery disease.

Q. My gquestion i1s, was it appropriate then
te treat her for the abdominal complaints, the
ulcer and the gastritis?

. That 1s correct.,

Q. And she did reasonably well after that

with a cessation of those complaints, correct?

A That 1s correct.

Q. S50 --

A. Well, it's hard to say because --
although certainly those complaints, for the
most, yeah, were apparently cleared. That's
correct. Excuse me.

Q. So, fair to say, would vou agree with me

that most likely those complaints in April of
'92 were gastric in nature and they were
addressed?
L. May have been gastric in nature. It was
reasonable to think that they were.

However, again, not an
adequate history is recorded in the chart . So

it's hard for me to say anything with any

Irving L. Starkman Associates
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certailinty.
Q. So you're not going to say that probably
had, for example, a cardiac workup been done at
that time, that it would have disclosed
significant coronary artery disease?
AL I certainly can't say that. It might
have . It might have.

She could have had both
things going on at the time.
o. In February of 1995, at the bottom of
page two, February 21, *95, complained of pain

in both hands?

N Right .

Q. Attribute this to anything?

A, Pardon?

Q. Do you attribute that complaint to

anything specifically?
A, It could have been the pain of angina

pectorisg. Somebody may have been wondert

or
o

o

about that because they ordered an
electrocardiogram for the first time.

That was the one that was
very abnormal and I c¢ertainly, in retrospect,

wonder whether that pain, as well as her sore
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throat pain and the pain in her wrists that she
complained of a number of times, pain in the
shoulder, both arms that she complained of on
3-13-95, given what the electrocardiogram was
doing at that time, I'd be a little surprised

if some, 1f not all of that, were not cardiac

origin.

O . There was a second EKG done in March of
'957

A Yes.

Q. And that was essentially nermal, correct?
A Let me look at it again. It was nearly
normal

G You say at the top of page three of Yvour

report that the two tracings taken together are
highly suggestive of ischemia?

A Yes, particularly in a patient with this
predisposition to corcnary disease and a

. . s . ,
history of complaints that could have

other things, but certainly could have bean

cardiac pain, that at least something should

have beesn dons.

I think Dr. Rowanne agreed,

but he didn't actually do anything.
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0. In fact, i1t was Dr. Rowanne who saw the
patient on that day, on the 13th, and indicated
that exercise and stress testing should be
considered?

A Correct.

Q. And 1s it your opinion that, in fact,

those studies should have been done?

A . Surely.

Q. Or a cardiclogy consult should have been
done?

h. One or the other or both.

Q. And would you agree that was Dr.

Rowanne's responsibility?
A. That's correct.

G. I'm going to page, although they're not

numbered, I can see - -

A I was really new with my computer at that
time .

Q. Didn't have a secretary do this for you,
did vyou?

A No.

Q. Now, at the top of page four, vou
indicate that -- you're talking about the sleep
study?

Irving L. Starkman AsSsociates
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A Yes.

Q. You say it's common knowledge that sleep

events such as these are dangerous?

A Correct.

Q. Do vou see that?

A Yes.

Q. I guess I have to ask you on what do you

base that statement?

And you're talking about the
oxygen saturation?

4. Yes. You're not supposed to get down to
sixty percent when you're awake or when you're
asleep or any other time.

If I catch a patient with an
oxygen saturation of sixty percent in my
Coronary care unit, there‘'s a pretty good
chance they're going to get intubated right on

the spot and be put on a respiratory.

Q. Does it depend how long theyfre at sixty
percent?

A Yes.

o. Do you know how long this patient --

A As a practical matter, I would think that

that would make a difference, but I ecan assure

Irving L. Starkman Associates
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you if I saw somebody, for whatever reason,
with an oxygen saturation of sixty percent, it
would surely enter my mind to have them
intubated.

If I went right away, mavbe I
wouldn't, but I would surely get busy in
finding cut what the heck was going on.

In this case, it was sleep
apnea, and 1t took place in the setting of a
sleep study. So it was pretty obvious thar you
treat fcr that.

Q. Again, how are these dangerous? Why
would you consider intubating such a patient?
A Well, it depends, of course, on the
setting.

If it's somebody with
congestion of the lungs, you would expect with
an oxygen saturation as low as sixty percent,
or as we know perhaps even lower, that you can
die from this alone, that vou can have crgan
damage, that you can have brain damage .

When the blcod is just Sixty
percent saturated, it doesn't contain a lot of

oxygen to deliver to the vital organs.
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If, as in this particular
case, the patient had some coronary disease
underlying things, then part of the heart
muscle is not getting sufficient guantities of
oxygen. So this is how that's dangerous.

In a patient who has been
seizing, having seizures during their sleep,
common sense would make us even more prone to

think that action of some kind was needed.

Q. Why does that make a difference?
A . Pecple don't usually seize in their
sleep. It's considered bad form. That doesgsn't

happen as a rule.

Tf you find that a patient is
getting down to a sixty percent hemoglobin
saturation with oxygen, it's likely to be
connected in some form or fashion, even though
I doubt -- I deon't think that seizures are
common as part of sleep apnea.

The finding of these two
things is very difficult not to connect. It's
like walking through an orange grove and this
big round thing with dimples on it comes down

and pops you on the head. It's probably an

93
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crange.

Q. She didn't have seizures during the sleep

study, did ghe?

A No, she didn't, but she did have two

seizuresg within the past few months that

occurred during sleep.
Perhaps th

connected, but I think the burden of preof was

on the docs taking care of her at that point to

establish 1f they weren't connected.

Q. Later in that paragraph you say that vyou

saw premature ventricular beats and one

couplet?

A, Yes, I did, just in the portion of the

study that I saw.

0. How much of that study did vyou get?

A I got one, two, three, four, five - -

looks like I have about twenty pages of it

here. Do vou want me to count it all?

Q. No.

A, Every page that I locked at looks like
it's got -- 1f you can see the

electrocardiogram at all, she was having

extrasystoles.
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Q.

MR. TREU: What I'd like to
do 1s just have the Court Reporter mark
that as Exhibit-AaA.

And I don't care 1f vyou make
copies of it or what you do, but I just
want to mark those as Exhibit A. Can you
do that, please?

THE WITNESS: I'm sure ghe

will.

(Document received and marked
for identification as Defendant's
Deposition Exhibit-A, retained by Dr.

Steven Meister)

TREU :

Down the bottom of that page, in the

bottom paragraph, it states that the anterior

descending coronary artery is usually the

largest of the three coronary arteries.

A

Q.

That's correct.
Is that true in her case?
I don't know.

Did you look at the autopsy?

85
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A, I haven't looked at it lately, but do you
want me to look at it?

Q. Would you take a quick look?

A, It's not usually mentioned, but I'm
coming to it.

The left anterior descending
corconary artery is approximately eighty-five
percent stenotic. The right coronary artery is
dominant.

Is there someplace that Says
it's not the biggest artery?

0. What does it mean when they say the right
coronary artery is dominant?

A, It deoesn't mean it's bigger than the left
anteriocr descending.

What it does mean -- it's
very unfortunate terminoclogy, and you're hardly
the first person to be confused by it.

0. Glad to hear that.
A Including lots of phyvsicians.

It just refers to the blood
supply te the bottom surface of the heart
because in eighty-five percent of the cases,

that blocd supply comes from the right coronarxry

96
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artery. In a minority, about fifteen percent
of cases, 1t comes from an unusually large
branch of the left coronary artery. Both of
these situations are normal.

One is more common than the
other, and that's where the term dominance
comes from. Tt doesn't mean that the right
coronary 1is bigger than the left.

There are patients in whom 3t
can be guite small. That might be remarked
upon. It wasn't here.

I would also add that
whatever did happen to -- what 4did happen to
Mrs. Smith or Ms. Smith could have happened
with a smaller artery as well.

Q. Are you going to offer an opinion in this

case as to the cause of death?

A Yes.,
0. What is 1t7
A, That the patient became hypoxic during an

episode of sleep apnea, that she had an
underlying narrowing, about eighty-five percent
as 1s described in the autopsy report, of the

left anterior descending coronary artervy. That

Irving L. Starkman Associates
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caused ischemia or a state of insufficient
oxygen supply to a large portion of the heart
muscle. Thisg, in turn, very likely caused a
fatal cardiac arrhythmia to occur, an abnormal
rhythm, and this can occur.

Q. BEarlier in your report we talked about
yvour belief that --

A Could I elaborate on that just for a
minute?

Q. Okavy.

. Because I will say this to the jury. The
heart takes more oxygen out of the blood than
any other organ.

When blood goes through any
organ, the oxygen saturation, the content of
blocd in the oxygen drops, because that's
what's supposed toc happen, that the blocod gives
up its oxygen.

The heart muscle, I suppose
because it's constantly working so hard and has
such high demands for oxygen, will take more
blood out of the -- more oxygen out of the
blood than any other organ in the body.

So when blood has been

Irving L. Starkman Associates
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through the heart and appears in the vein that
collects the blood that's been through the
heart, its saturation is down around
twenty-five or thirty percent normally.

That's going in at
ninety-five to one hundred percent fully
saturated before it comes to the heart.

So if you drop vyour oxygen
saturation down to gixty percent, in an artery
that's already delivering insufficient
quantities of blood because of a narrowing,
you're just not going to get enocugh blocd,
enough oxygen to that area to pPrevent bad
things such as arrhythmias from cccurring.

So in this case, the heart
would be the most sensitive organ to this,
particularly 1f there was some coronary
disease, as there was in this case .

50 I don't have much doubt
that this was the cause of death.

Q. On the bottom of that page of your
repcrt, still on page four, you say that the
polysomnogram shows freguent premature

ventricular beats?

99
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A That's correct.
Q. Premature venitricular beats can cccour
during apnea, to your knowledge?
I, I don't know that one way or another.
0. Do you know if it should make a
difference?
A I think 1f you saw a lot of themn during
an apnea period, it would pcocint even more
strongly in that direction, but the opposite is
not true 1f I didn't see more of them during
the episode of apnea that occurred here.
Remember, she didn't have
selzures or die during the time that tRhias
recording was made.
Iit's clear that she was
having a lot of extra beats.
Q. Next page of vour report, the top
paragraph, vyou say here that her death could

- 2 g 3 —_—
ropriate

.

9]

nlave oseen prevented had she had apry

treatment for her coronary artery obstruction.
Is it Dr. Rowanne'sg faulto, in

your opinion, that she did not have follow up

for her coronary artery --

A I think he took ultimate responsibility.
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M3. TOSTI: Asked and
answered.
BY MR. TREU:
0. Go head, Doctor. I couldn't hear vou.
A I said T think he took ultimate

respongibility, but I think that, in this case,
even the residents working under him had +the
responsibility to loock at the data that they
were producing and take the responsibility of
seeing that a stress test was done.

O Again, that would depend, of course, on
the way the c¢linic operated, true?

A, I think so, yeah, depends on who is 4in
charge of what, but it seems to me had they
been on the ball, that with these changes, thevy
should have been discussing it with the
attending and between them, together, there
should have been a joint decision to obtain a

streagss tesft .

Q. And that was again as of that March 13th
vigitc?
A Particularly as of that time. There was

ample justification for it on the previous

visit with a previous electrocardiogram in and

Irving L. Starkman Associates
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of i1tself.

I think that particular
electrocardiogram looks worse than the computer
reading.

Q. Doctor, are you going to offer an opinion
in this case as to Mrs. Smith's life expectancy
had she received the treatment that you believe
she should have received?

3, I can't say with any precision, but with
modern day treatment for coronary artery
disease, I think she would have lived at least
another fifteen to twenty-five years.

Treatment was very goocd at
that time. There were a numbexr of
possibilities that -- modalities that could
have been used to treat her condition ranging
from medicine through coronary angioplasty and
stenting to corocnary bypass surgery.

And her cholestercl could
certainly have been lowered and I think she
could have lived gquite a lot longer had thingse
been managed properly.

Q. Doctor, I'm going through your report and

trying to check off things that we covered
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already. Bear with me, please?
A Ckavy.
Q. We probably have covered this. I'm on

the last page of your report, next to the last
paragraph.

You state that the Family
Practice Clinic itself apparently had no system
for capturing and reacting apprepriately to
critical tesgt results.

Agalin, my guestion to you is,
what was the Family Practice Clinic supposed to
do that it didn't do?

A, Well, maybe vou need to tell me. There
were two months that elapsed between the time
that a test with a critical value, with =a
critical result, was done and the time that the
patient died and still nothing was done about

this.

And this is becauss it tock =a
long time for the result to be reported. Then
after it was reported, it took a long time to
come to the attention of Dr. Rowanne. Someone

pricr to that time apparently loocked at it, but

didn't follow through on it.
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Subseguent to that, bDr.
Rowanne tried to do something about it, but
there was apparently not even sufficient
promptness ethic in the c¢linic that when he
called someone, when he called Dr. Collins,
that Dr. Collinsg ever called him back.

Maybe all Dr. Collins was
going to tell him was go see a pulmonary person
©or a sleep expert or have the sgleep experts
that have seen her do something about it.

Two months -- over two months
elapsed, the lady fell through the cracks and

she's dead.

Things were not running right

in that clinic. That's all that I can savy.
0. Let's break 1t down.
A sSure
o. The report was late getting out of Dr.
Brooks' hands?
B That i3 correct.,
Q. Dr. Brooks' responsibility?
M8, TOSTI: I'm going to

object to this line of gquestioning.

You have been through this
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BY MRE.

Q.

already, Kris. We've been at this for
over two hours now and the Doctor has
answered all of these same guestions
previously in this deposition.

So objection to this line of
gquestioning.

MRE. TREU: You're really in
no position to object to the length of
depcocsgsitions, Jeanne.

MS., TOSTI: I'm objecting to
the repetition of the same guestions that
the Doctor has already answered.

MR. TREU: Thank vou. The
Doctor is raising anothery issue now and T
need to address it.

THE WITNESS: I don't think
this is another issue I think this is

basically what I said before.

TREIT:

I'm trying to break it down and

understand how it is that you can put the blame

on the clinic somehow when it is individuail

doctors who apparently are not communicating

here.

105

Irving L. Starkman Associatesg




@~ E -0 W

q s O

(=]

L B

10

i1

12

13

14

15

17

18

19

20

21

22

23

24

A. At every step along the line, the ball
was dropped. Everything took longer than it
should.

Whoever runs that clinic
bears some responsibility, I think, for the
fact that things went at a snail's pace at that
clinic, that there was no system whereby --
through which a dangerous value got reported to
the people who needed to know it and an
understanding that action had toc be taken.

This whole gsituation was
-~ failed this patient in this particular case
and 1t's hard not to suspect strongly that this
was the ethic under which this place ran or
operated.

Q. You're speaking in extreme genseralities
here, Doctor, and I want to break it down
because I want to see how it is that you're
fairly blaming the clinic for what thege

dectors did or didn't do.

Now, you agreed previously in
this deposition that it was Dr. Brooks'
responsibility to get his report out in a

timely fashion, correct?
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A That's right, guite correct.

And I also said at another
point in the deposition that if a doctor
doesn't get his -- if a doctor who is part of
an organization claiming to care for patients,
doesn't get reports oub in a timely fashion or
at least critical reports out in a timely
fashion, that the institution bears or shares
the responsibility for that and that ies an
established standard and an established way of
dealing with things.

Q. You'wve also sald that you don't have any

evidence that that was the case here.

A That what was the case, sir?
Q. Other than this one, or that the
institution had any kncwledge about that? Is

that true?

A I think the institution -- if this was
commoen practice, the dinstitution had a duty to
know.

Q. kFgain, Doctor - _

A, The only reason I think it's common

practice is that similar things happened at

every step of the way.
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MS. TOSTI: I'"'m going to
enter an obijection here. Again, the
deposition of Dr. Landis was taken

vesterday.

MR. TREU: You said that,
Jeanne . You know, we've heard this five
times. I'm well aware of that .

MS., TOSTI: Kris, let me
enter my obijesction. That the deposition

of Dr. Landis was taken vesterday which
may have some information in regard to
the management of the sleep center clinic
that Dr. Meister has not been provided
with that deposition ag vyet.

And also in regard to the
cperatlions of the Family Practice Center,
there is an outstanding deposition of the
director of the Family Practice Center
which has not been faken at this colnt.

And, therefore, the Doctor
has answered vour guestions repeatedly on
those issues and I object to your
continually asking the same gquestions

over and over in this deposition.
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If we would take those
depositions and provide them toc the
Doctor, that's a different story, but at
this point, the Doctor does not have that
information because thosge pecple have notx
been provided in deposition.

MR. TREU: Thank vou. That's
exactly my point, because every time he
answers a guestion, he says if.

And all I'm trying to point
out is that the Doctor doesgn't have any
evidence that the institution had any
knowledge or anvy responsibility --

M&. TOSTI: That is a
mischaracterization of what the Doctor
has testified to because he has said over
and cover that he feels the institution
has responsibility for the standards +hat
are set and the way that those clinics
are operated.

Now, how many times are vyou
going to ask him that same question?

MR. TREU: I'"ll ask it as

many times as I want without your

109
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intexrruption.
BY MR. TREU:
A Doctor, again, I don't want to go back
and look at the transcript, but every time you
answer this guestion you say if, and my
gquesticn is, do you have any evidence that the
institution had any knowledge that Dr. Brooks
was taking this long to get his reports out?

MS. TOSTI: Objection, asked

THE WITNESS: I don't know if
they had any knowledge. They should
have.

BY MR. TREU:
Q. Why?
A . Because when vyou run an institution of

this sort, it is vyvour duty to have standards

and those standards -- no institution really
should permit dilatory reporting to this
extreme to go on.

Q. How do they become aware of that?

. They have to have surveillance, they have

to make it theixr business to be aware of thart.

Q. How often does it have to happen before

110
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they have to do something about it?
A They have to make periodic checkg to see
that reports reach the chart. It's easy enough

to do and it's done.

It's done, I'm sure, in
virtually every ingtitution. It's certainly
done in thig one.

o. Do you know whether it was done in this

institution?

E . I don't. All I know is what happened,
happened.
Q. De you know whether the institution had

any reason to believe that Dr. Brooks was not
getting his reports out in a timely fashion?
A. It was theilr responsibility to know. T

don't know 1f they did or didn't.

0. If the institution established the
standards and the doctor doesn't meet thoze
standards, that's the doctor's responsibility,
correct?

A And the institution's resgponsibility.

It's & shared responsibility.
Q. If they have an opportunity to address

it?
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1 A, If vou come to my institution and 1T do
2 whatever the outrageous thing happens to be
3 you, it's the hospital's duty to know about
4 that.
5 Perhaps we can forgive it
6 it happened only one time, but just from the
7 pace at which everything took place in thise
8 patient, 1t's hard to escape the impression
g that slow and deliberate was the standard of
10 this clinic.
11 Q. And that's just your impression from this
12 one case?
13 A From everything that took place in this
14 ocne cage.
15 0. Evervthing?
i6 A Most things., Certainly all the things
17 -~ I should say from everything that I've
18 pointed to that toock -- that was handled in
19 lackadaisical, we'll think about this kind
20 fashion.
21 0. Did anybody meet the standard of care
22 this case?
23 MS. TOSTI: Obdjection.
24 THE WITNESS: Sure.
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Different people did at different times,
but they slipped up at critical points.
BY MR. TREU:
Q. Who? Who met the standard of care in the
care of thig patient?
A I think both the neurosurgeon and the
neurclogist in certain ways, important ways,
met the standard of care in this case.

Both of them suspected sleep
apnea in thisg patient, scemething which
apparently didn't occur to any of the primary
people taking care of her, although it is a
well-recognized disorder, and was in 1985, and
made recommendations that gsomething should be
done about it. I think that's appropriate
action. I have no objection to that.

I think it was good thinking

on their part and in both cases they made their

;m
i

suspilicions clear to the primary physician, Dr.

Rowanne .

In fact, Dr. Collins, having
thought of it, callied Dr. Rowanne and put it
into his recommendation, but then he never

followed up on it.
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And the institution, it
appears, did not send him a copy of the report,
even though his name was included on the
regquest.

0. What institution?

L. The sleep center. Well, I'm operating on
the assumption that the sleep center was all a
part of the University Hospitals clinic.

If that's wrong, then I stand
corrected.

Q. The report that was sent by Dr. Brooks,
the final polysomnogram report, was sent toe Dr.

Rowanne, correct?

A Yes.

Q. Dr. Rowanne's responsibility to read his
mail?

A, Absolutely.

0. And Dr. Rowanne's regponsibility to

follow up on that report?

i Absolutely.

Q. You stated in your report and in this
depocsition that you are not an expert in sleep
medicine?

A I have. I know what the ccmmon, average,
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plain old internist knows about it.

Q. Are you going to offer any opinions in
this case regarding the length of time it
should take to meet the gstandard of care to
addregs the results of a polysomncgram of this
nature?

MS. TOSTI: Can vou clarify
what you mean by address?

MR. TREU: To initiate
treatment or evaluate the patient
further,

THE WITNESS: I think I'd
offer the opinion that it was much too
loeng in this case.

BY MR. TREU:

o, My gquestion is, are you familiar with
what the standard of care reguires?

A . I den't know what the standard of care
reguires, except that I do know, in general
terms, that when vou have a critical result
that is potentially fatal in any subspecialty,
you report this very promptly, as soon as you
can do 1it.

Q. Doctor, have we covered all the areas

115
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where you believe there was failure to meet the
accepted standard of care?

A . Several times I think.

0. Give me some more specifics, if you
would, regarding your experience as an expert
witnegs?

Can you esgstimate how manvy
cases you have reviewed as an expert witness?
A Well, let's think. Again, I have beesan
asked this before.

At different times, I've been
busier than others. As I saild, I started doing

this

!_.I -

n 1977 and I did it infreguently then.
Over the years, I've done it oftener.

I would estimate that I now
spend about ten to fifteen percent of my
working time doing this sort of thing and that

that's more than T remember in the

T
W
-

0
s
ry

giderably more, as & result of

.
b8

)

T

ot
o
I5H
i

)
o
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Pl

've cut back somewhat on my work obligat3

bt
O
o
O]

mentioned earlier.

@
.
beg

And on the whole, I think it
probably brings in something like ten to

fifteen percent of my income, maybe as much as
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twenty percent.
Q. I*m just trying to get a handle.

Do yvou know how many cases
you might be working on or might be pending at
any particular point?

A Right now, I think I have cases that I'm
working on, that are active, five or six,
conceivably seven, no more than that, because I
get these things and I will have them for
awhile before I get around to locoking at them
and then I'l1l look at them and eventually I may
put out a report or I may not and that extends
the time that I'm loocking at the thing, and
then it gets deposited in my attic where 3t
sits until -- where it acges, it ripens.

And 1f I'm asked to give a

deposition or go to court, then T know when it
finishes and if not, I den't know and
evantually T come across it up there and either
call the lawyer to find ocut if it's finished or

a real long time, HJust throw it out.

i..z
[
e
o
4]

So I may have more that vou
could call active in a sense, but I don'+t

really know if they're active or not.
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I do this on a regular
basisg. I do expert witnessing on a regular
basis. About sixty, seventy percent of what T
do is for defense, and the remainder is for
plaintiffs.

0. Doctor, vou can't tell me like how many
in a yvear you will get in?

i I'm going to guessg at a dozen. At tCimes
it's been more and at time it's been less.

Q. Are tLhere any other expert witnesas
services you're associated with other than the
Sapanaroc one?

A I was once told that I was, but I don'ct
know how that happened. I don't know how thevy
got my mname.

To the best of my knowledge,
Sapanaro is the only one that T ever signed on

to and volunteered for.

kind o

h

thing for as long as I've been doing,
people get vyour name.

O, I touched on this earlier. As far as
deposition testimony, I believe vyou told me

that you give three to four depositions a vear?

118
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A Again, I'm guessing. I think that'sg
about right.

I think there's been years
that I may have done half a dozen and years go
by when I haven't done anvy.

0. Is the breakdown the same, defendants and
plaintiffs?

A I think that that's approximately
correct, and again, from year to year that mavy
vary, but it's always been the majority is
defensge.

. What about trial testimony, what's your
experience bean?

A. Once or twice a year, maybe three or four
times tops, and I doubt if ever I've done that,
and some years none.

Q. Have you always testified live or have
you done videotape depositions?

A T've never done, I don't think, a
videotape deposition for court -- for a court
appearance.

I've done -- I'm not sure if
that's true or not to tell you the truth.

I've had some events that T
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thought were videotape depositions, just
depositions as such. I don't know if any of
them were ever used in court or not.
O. What do you charge to review a case?
A I've recently raised my fees to three
hundred and twenty-five an hour.

They were formerly thres
hundred and they've gone up over the vears

starting at about two hundred, I guess.

Q. Is that the same that you charge for

deposition testimony?

A Yes

0. How about trial testimony?

A Hame

0. What is your date of birth, Doctor?
AL I should add for Ms. Tosti that 1f 7T

started a case at three hundred dolliars an

hour, that's what I charge when I finiesh it,
even though I changed my rates.
Mg, TOSTT Thank vou,
Doctor.

BY MR. TREU:
0. What is vour date of birth?

A 9-13-37.
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1 Q. Can we agree that the practice of

2 medicine reguires medical judgments on a

3 day-to-day basig?

4 A Absolutely.

5 0. We agree that those judgments are not

& always black and white?

7 A Apbsolutely, but there are some

8 standards.

9 Q. Can we agree that a physician can make an

<>

incorrect judgment and still meet the accepted

11 standard of care?

12 A. Absolutely.

13 Q. Have vou ever made an errocr in judgment?
14 A Yeg.,

15 G. Have vyou breached the standard of care 1in
15 those instances where you have made incorrect
17 judgments?

18 i Tt's hard to sayv becauge I know that, 1in
18 general, I have done this.

20 Hasg what I have done ever

21 been a bresach of the standard of Care, I think
22 SO, Bopefully, not very often.

23 Q. You indicated to me that you have been
24 sued for malpractice on approximately six
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occagionsg?
A, Again, that's an estimate. I have
one in being right now. Someone is suing me

because they got a rash after I did a stress

test on tThem.

c. Doesn't take much.
A No.
Q. Can you briefly tell me the subject

matter of those cases, if vou can recall?

A Ckay. Lelt me think now. There was one
that we did & heart catheterization on a
patient and I thought that a narrowing was
severe enough to be critical and it was a
judgment call and he had a history of having

was told by the referring phyvsician
regponded very poorly and gotten very 111
during an exercise test that was done before
the patient was gent to me.

AT I P I S R
When we weayo cConsias

voiorig
whether or not to send the patient to gurgery,
someone -- the lesion, the narrowing, was

borderline in severity, right on the border,

and there was disagreement.

I showed it to all of my
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colleagues to see what they thought, whether it
was severe enough to operate on because it was
the most important artery in the body, the left
main, of all of the coronary arteries.

And someone suggested, I
think more than once, that a stress test would
be indicated and I made the judgment that it
shouldn't be done because of his history of
previous difficulty.

Patient went to surgery. The
surgery didn't turn out well and then one of
his grafts closed, and we recatheterized him
and were able tc see the narrowing in guestion
from a different angle, a different approach to
the graft by injecting the graft rather than
the artery itself and then it was apparent that
it was really only about fifty percent

narrowing instead of the geventy percent that I

thouvughs 4

T

W a 4 I was gu

i

a

P

d on that basis. I

e

told the patient about it because I thought it
was appropriate and I was sued for that . Thig

was 1981 or so.

More recently I've been sued

by a patient who was cath'ed on an emergency
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basis by another individual and developed an
infection in the catheterization site, which is
extremely uncommecn, but it did happen, and he
thought that as his general cardiologist taking
care of him in the hospital, I should have
picked it up. I thought not because it didn't
appear until a week or two after he left the
hospital, and that case went to trial and I
WO .

What else have I been sued
for? I mentioned the one that is cocking for a
rash.

There's another one that I
think has gone away in which a patient
following a catheterization developed a large
bruise at the catheterization site which is
fairly common. She complained that it
interfered with her ability to use the leg and

I think that's gone awavy. I don't know exact

1y
what the conclusion was of that one.

These are the ones 1 can

think of.
Q. Ckay.
A Ch, I can't remember the details, but
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there was one that I was named in initially and
let out of simply because I was the head of the
department where the event ftook place, Jdidn't
invelve standards.

Q. Doctor, thoze EKGs done in Februarvy and
March of 1955, we agree that there were no
arrhiythmias on those?

A Let me look again. I'"m pretty sure there
were not.

No, there were none, but I
would point ocut that these electrocardiograms
taken in this format cover a precise duration
of twelve seconds.

S5¢c that doesn't mean she
wasn't having some during the davy. We know
that she was having some during the night
Q. Do you agree with me that this patient
was at increased risk for complications if she
had undergone bypass surgery?

Mg, TOETI: From the surgery

MR. TREEU: Increased risk of

complications from the surgery.

THE WITNESS: She would have

Irving L. Starkman Associates




T e BE -

o o~ &

IS

&h o oOwm

Ly Cr

11

12

13

14

15

16

17

ok
o

1.5

20

21

22

23

24

126

been.

MS. TOSTI: Increased risk
of complications?

THE WITNESS: Increased risk
©f complications, but not hugely at
risk.

Perhaps instead of a risk of
two percent, it weculd have been three or
four pexcent.

And it's also clear that sghe
might not have needed coronary bypass
surgery. She might have gotten away with
an angioplasty and a stent, which was a
modality that was available in 1995 .

And, in fact, there'szs g
pretty good chance that that might have
been done rvather than bypass surgery.

MS. TREU: Doctor, that's all

la
ey
[t}
2
et
il
]
r
i...A

iens 1 have at this point.

As Ms. Tosti has pointed out
a number of times in this deposition,
there apparently is data that you may see
in the future and if, in fact, that

occcurs, I would reserve the right to
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question you if your opinions are
modified, changed or otherwise supported
by review of additional documentas .

MS. TOSTI: I would object to
the supported portion of that question,
but if he does arrive at any new opinions
in regard to any additional information
that we may provide, we'll let yvou know.

MR. TREU: Tf he has other

T
d t li

[sH

ata t t he thinks supports his cpinions
and he 1is going to testify to that at
trial, I want to know what it is and how
1t supports his cpinion and I'm going to
reserve my right to ask him about that .

M. TOSTI: I weuld object to
anything additional.

He's already provided vyou with
the opinions and the support that he
currantly has.

If he has anything new ©co

add, we will let you know about it .

MR. TREU: If he has anything
new to add, I will accept that. OCkay?
THE WITNESS: Okavy.
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MS. TOSTI: In regard to
signature on this, we will reserve
signature for the Doctor.

MR. TREU: And I will order
it and I will FAX you our information.

Ms. TOSTI: We also will be
ordering this depogition.

MR. TREU: Thank vou.

(DEPOSITION CONCLUDED)
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I, DR. STEVEN MEISTER, hexreby
certify that the foregoing is a true

and correct transcript of my deposition.

DR. STEVEN MEISTER

WITNESS
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