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Doctor, this is Kris Treu. We met, I 

don't know how long ago, when I was in 

22 I Philadelphia when we unsuccessfully 

to complete your deposition. 
23 I 

attempted 

I 24 1 A. Yes. 
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8 

couple possibilities would occur. 

One would be that the Joint 

Commission on Hospital Accreditation would give 

us bad marks for that and require us to correct 

it, if we didn't correct it ourselves. 

And, secondly, we thought it 

was bad practice and, thirdly, we would be 

leaving ourselves liable to suit if something 

happened to a patient while our report was 

tardy. 

Q .  You would agree with me the simple fact 

is you don't need the institution to tell you 

that you should get your reports out in a 

reasonable period of time? 

A. I shouldn't have to, but if I violate 

that, then the institution should surely tell 

me. 

Q. I believe we were provided with a 

~ u r r i c u l u m  Vitae of yours. 

MR. TREU: Jeanne, correct me 

if I'm wrong. I got an updated one when 

we were in Philadelphia, correct? 

MS. TOSTI: Correct. 

BY MR. TREU: 

Irving L. Starkman Associates 
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cardiologist which would be a subspecialty of 

cardiology. 

NOW, it wasn't formally 

recognized as that until quite recently. In 

fact, my colleagues right now are taking the 
5 1  

7 
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I 

cardiology. Long answer for a short question, 

sorry. 

61 very first board certification examinations in 

' A. The Hospital of the Medical College of 

Pennsylvania, Fitzgerald Mercy Hospital, John 

F. Kennedy Hospital of Philadelphia, and I have 

at least courtesy privileges at Frankford 

~ o s p i t a l  in Philadelphia. I should say 

hospitals. It's plural. 

9 

10 

11 

12 
!. " 

13 

14 

15 

16 
4 
0 
5 

6 
3 
0 

4 
6 
6 
3 

17 

18 

19 

20 

21 

22 

23 

24 

Q. You are board certified? 

A. In medicine and cardiology. 

Q .  Passed on your first attempt? 

A. Yes. 

Q. What hospitals do you have privileges at? 

A. Right now? 

Q. Yes. 

Q .  Can you give me a sense of the size of 

these hospitals where you have privileges in 

terms of beds? 

1 

Irving L .  Starkman Associates 
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echocardiogram on a routine basis, never mind a 

critical echocardiogram, or a cath report or a 

nuclear cardiology study, things of this sort, 

echocardiograms, for example. 

Things of this sort we're 

expected to have a report in the chart quite 

promptly. 

Q. Where do those standards come down from? 

A. I know that the major oversight 

organization is the JCAHO, Joint Committee for 

Accreditation of Hospitals, and I ' m  not sure 

what the 0 stands for, but there is a committee 

that does this and I believe i t ' s  a national 

organization. At least we have it here in 

Pennsylvania. 

Q .  Do you know if the JCAHO has any 

requirements for signing of reports of sleep 

studies? 

A. I have no idea. I would think that, in 

general, it would be expected that sleep 

studies that have serious implications for the 

patient, there ought to be some standards, but 

I don't know what they are. 

Q. How many patients have you referred for 

Irving L. Starkman Associates 1 
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sleep studies in your practice? 

A. Oh, I would think a dozen, a dozen and a 

half. 

Q .  That's in how many years of practice? 

A. Well, I've been practicing as an 

independent attending physician since 1970. So 

that's twenty-nine years. 

Sleep studies first became 

available, I believe, and I'm just guessing at 

this, probably in the early 1980s. 

We hadn't begun to use them 

with regularity until probably the mid late 

' 8 0 s .  I ' m  not really an expert on the history 

of sleep studies and sleep study laboratories, 

but I know that I use them more now than I ever 

did, using them with some frequency. 

Q .  So a dozen patients since the early ' 8 0 s  

for you? 

A. I'm guessing, sir. I don't really know 

if that's the correct answer. 

MS. TOSTI: Objection, 

because he said a dozen, dozen and a 

half. 

MR. TREU: Okay, fine. 

Irving L. Starkman Associates 
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A. I ' m  guessing, probably. I have sent this 

year, I would guess, I've sent, oh, I don't 

know, probably four to six this year. 

Q. How about in 1995? 

A. Probably a smaller number, but we did 

send them for sleep study then. 

Q. Can we agree that utilization of sleep 

labs are recognition of the - -  efficacy of 

sleep lab studies has been something that has 

grown over time? 

A. I think that's true of any other 

successful modality and I ' m  certainly not an 

expert on, again, on the history of sleep 

studies other than to tell you in a general way 

that I know that there was a time when they 

didn't exist during my professional lifetime 

and they have become more and more utilized. 

Q. I ' m  really asking from your perspective 

as an internist slash cardiologist, in terms of 

the acceptance of this type of study and its 

utilization, you would agree with me that it 

has become more known, recognized over the 

I 
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years? 

A. I would think. It has to be. 

Q. In 1995, do you have any idea how long it 

was taking you to get a patient of yours 

scheduled for a sleep study? 

A. I honestly don't know. I don't recall. 

Q. Do you know how many labs were in your 

area in 1995? 

A. Oh, this is Philadelphia. I t ' s  a pretty 

big city. I guess Cleveland is, too. 

I know there were several. 

1995, this was not experimental material. This 

was a routine thing. 

Q. Routine, but you would say that you 

probably didn't refer any more than two or 

three patients in 1995? 

A. Well, I ' m  a cardiologist. I ' m  not a 

primary physician. 

And when the patient comes to 

me, they have already been screened and there's 

a pretty fair chance that if they needed a 

sleep study, that the individual who sent the 

patient to me has already sent them to a sleep 

study and I have seen that a number of times. 

Irving L. Starkman Associates 
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And that kind of thing, I 

would say probably I have seen several dozen. 

Q. Again, since the early  OS? 

A. Again, I'm not sure exactly when we began 

to do them very frequently, but I would guess 

since the mid ' 8 0 s .  

i But I really have no - -  
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can't tell you with what - -  exactly what 

frequency. 

Q .  Do you have any publications that have 

any bearing on this case? 

A. Any bearing on sleep study, none. I have 

some that probably would have some bearing on 

just know it was a fairly common thing. I 

1 9  

2 0  

A. 

of me. 

management of angina pectoris. Not probably, 
l5 ~ 

2 2  

2 3  

2 4  

publications that were related to the discovery 

of the mechanism for unstable angina pectoris. 

Now, that's not a direct 

2 1 1  

I don't have my Curriculum Vitae in front 

Specifically, I've done some 

t 
Irving L. Starkman Associates 



S 
O 

f 
t 

W 
a 
r 
e 

4 
0 
5 

6 
3 
0 

4 
6 
6 
3 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2  

23 

2 4  

2 2  

bearing, but angina pectoris is probably what 

this lady had at certain times in her last year 

or two. 

Q .  Can you do me a favor, when you send me 

your bill for this session, can you also just 

include in that a letter and identify for me 

which of these publications in your C.V. you 

believe would bear on the - -  

A. Yes. It depends on h o w  direct a bearing 

you want, but I'll look that over and underline 

those. 

But, again, the lady had 

angina pectoris and - -  

MS. TOSTI: If you send 

me, and then I ' l l  forward it to Mr. 

THE WITNESS: Surely. 

MR. TREU: What's the 

it to 

Treu. 

difference? 

MS. TOSTI: Because that's my 

request since he's my expert, that he 

provide it to me so I get to see it and 

then I will provide it to you. 

MR. TREU: If there's any 

deep dark secret, but that's fine. 

Irving L. Starkman Associates 
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1 You're not sure. Q .  

4 
0 
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5 

6 
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6 
3 

A. I'm not sure. 

Q. How about the letters, you read all the 

letters? 

A. All of them. 

Q. Were you provided with any additional 

information? 

A. Not off the top of my head. 

Q. Were you given any deposition summaries? 

0 

11 

12 

13 

14 

15 

16 

17 

18 

them. 

I prefer to read the 

depositions myself. 

Q. Were y o u  provided with any letters 

summarizing the facts of this case? 

A. I don't know. If I have, i t ' s  been a 

long time since I looked at it. Let me look 

through. 

I believe that I was, but I don't look at 
l o  I A. 

19 

20 

21 

22 

23 

24 

That one doesn't, and this 

one doesn't. That one doesn't. Still 

checking. Hold on. 

Here's one that looks like a 

summary. I can't read it .  It's from November 

1997, but I probably could read it when I got 

Irving L. Starkman Associates 
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your name? 

2 

3 

Cleveland to - -  I think there are two or three, 
4 1  

A. I do not. However, I would say this. 

That every now and then I'm asked from 

5 

6 

71 years. 

1 maybe even four firms in Cleveland that will 

send me cases to look at or have over the 

8 

9 

10 
I 

How it is that I ' m  known to 

that many firms in Cleveland, I have no idea. 

My guess is that I probably worked for one at 

11 

12 

13 

14 

found himself involved either with two 
1 5  I 

one time. 

I would add that I began 

doing this in 1977 as a favor to a colleague of 

mine who looked at quite a lot of these and 

161 
different parties in the case and asked if I 

1 7  

18 

19 

would take over one and I found it interesting 

and told him that I would like to do more at 

any time. 

2 o  I 
21 

22 

2 3  

2 4  

And at some point along the 

line, I saw an ad in the New England Journal of 

Medicine for someone looking for physicians who 

would be willing to function as expert 

witnesses and I answered that ad. 

I Irving L. Starkman Associates 
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And every now and then I get 

a case through them. I think on the order of 

W 
a 
r 
e 

4 
0 
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6 
3 
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4 
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6 
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5 
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9 

10 

11 

1 2  

13 

14 

once a year, once every two years, something 

like that. Some of the additional cases may be 

metastases, may be offshoots, children of 

previous cases that I've taken. 

Q. Is that some expert witness service? 

A. That was an expert witness service. 

Q .  Do you know the name of it? 

A. It will come to me, but I can't think of 

it. 

Q. Is it an individual's name? 

A. Sapanaro. 

Q .  Do you have any idea how many reviews 

you've done for Sapanaro? 
1 5  I 
16 

17 

18 

19 

21 

2 3  

A. First of all, I don't know when I first 

contacted them, but I would bet that I've 

reviewed over the years maybe ten or fifteen 

cases for them. 

Q .  Do you know the names of any of the 

Cleveland firms you referenced earlier? 

A. Not off the top of my head. There's a 

Novak. 

2.11 Q. Bill Novak? I 
Irving L. Starkman Associates 
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3 1  

cardiology what is reasonable to expect of a 

family practitioner and what's not reasonable 

to expect pretty well. 

I'm kind of an expert on 

that. 

Q. Are you an expert in neurology? 

A. No, sir. 

Q .  I have been provided with a report from 

you dated January 26, 1998. 

Is that the one and only 

report you've prepared relative to this matter? 

A. Yes. 

Q. Is it accurate and complete? 

A. What do you mean by that? 

Q. Does it accurately reflect your opinions 

in this case and does it cover all of the 

opinions you have in this case? 

A. It certainly - -  everything that's in 

there accurately reflects my opinions. 

I can't say that I might not 

at some point think of something that isn't in 

there. 

Q .  Well, that's the purpose for today, I 

guess. I need to leave you today being 

Irving L. Starkman Associates 
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this? 

A. Not materially. 

0 
5 

6 

7 

6 

A. No. The way I do it, and I've just begun 

doing this in January, which is why it's a 

3 
0 

  id you prepare any drafts before you 

produced this report? 
5 1  

little choppy, in January I got my first 8 1  
91 computer and I absolutely love the word 

10 

11 

12 

1 3  

14 

1 5  

1 6  

1 7  

1 8  

1 9  

20 

22 

2 3  

24 

processor because I could build the letter up 

as I went along and that was the method that I 

used at that time. 

I've subsequently started 

using a different method which is to prepare an 

outline first. Again, the computer is ideal 

for that sort of thing and then use that as a 

guide for doing the letter and I find that to 

be a little more efficient. 

Q. Did you make any notes as you reviewed 

these records? 

A. Just of the time spent. I used to do 

that with some frequency, but I don't see any 

here. 

Q .  Did you make any markings on the records 

I Irving L. Starkman Associates 1 
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34 

as you reviewed them? 

A. Probably not. From time to time, if I 

see something I really don't like, I might 

throw in an exclamation mark or an expletive or 

something of that sort, but I don't think I did 

any of that here. 

Q. What are some of the leading texts and 

journals in the area of cardiology? 

A. Oh, there is Brownwald is a good textbook 

and - -  hang on a second. 

Q .  Okay. 

A. I don't use textbooks very much. There's 

one by Parmley that I'm sure is good. I 

haven't spent a lot of time. There's one by 

Eric Topal and these are edited by these people. 

They, obviously, don't write everything in 

them. 

One of my favorites was one 

that I read during my training, Friedberg, 

which is no longer in print, but you see 

textbooks, for me anyway, are things that I 

used in the course of my training. 

They're a great place to 

start and I keep them around, relatively 

Irving L. Starkman Associates 
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of any of the residents in this case, would you 

agree with that statement? 

4 
0 
5 

6 
3 
0 

4 
6 
6 
3 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 6  

17 

18 

19 

20 

21 

22 

23 

24 

MS. TOSTI: I ' m  going to 

object to that since the Doctor has not 

had an opportunity to read any of Dr. 

Southerland's deposition testimony and to 

see the context which any statements that 

you're representing he made was made in. 

MR. TREU: That's fine. 

BY MR. TREU: 

Q. I just ask you to assume he said that. 

Would you agree with that? 

A. Would I agree that the residents didn't 

do anything wrong? 

Q. Yes. 

A. No, I wouldn't agree with that. 

Q. Why not? 

A. Where I come from, where I trained and 

where I teach, we teach our house staff to be, 

especially our medical students, to be somewhat 

more compulsive than the people who wrote a 

number of the notes that were in the chart, 

even seeing outpatients. 

There were episodes of chest, 

I Irving L. Starkman Associates I 
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And, in addition, she 

complained - -  well, that isn't really 

relevant. This is when she had her changes in 

the electrocardiogram. 

Those are the kinds of things 

I ' m  talking about. 

Am I making a specific 

allegation that the house staff were doing 

substandard work, only to the extent that in 

these particular instances, the patient 

complained of symptoms about which further 

details ought to have been put in the record 

and I think in the process, the diagnosis of 

coronary heart disease was missed, of angina 

pectoris based on coronary heart disease. 

Q .  Unfortunately, I need to be more specific 

in terms of knowing where your criticisms are 

going to come down. 

A. Well, I think I just told you, but 1'11 

try again. 

Q .  I have to ask you to because I ' m  still 

not certain. 

Are you testifying that Dr. 

Kaliff, on April 20, 1992, failed to meet the 

Irving L. Starkman Associates 



c 
a, 

w 
w 
-4 
rl 
rd 
z 

w m  
o r d o  

c 
-4 
rd 
a 
a, 
r: 
c, 

a, 
a 
a, 
3 
rd 
r: 

a, 
r: 
c, 

3 c  
a 

. 
a 
a, 
c 
0 
-4 
c, 
c 
a, 
E 

c, 
c 
a, 
E 
5 
u 
0 
a 

C 
-rl 

3.1 r= a 
ri 
5 
0 
U 

k 
a 

u 
k 
m 
a, 
& 

3.1 
k 
m 

c 
-4 
rd 
c4 

w 
0 

tn 
c 
a 
c 
5 
0 
k 
k 
5 
m 

-rl 
a 
ri 
3 
0 
r: 
111 

m 
a 
3 

a, 
? 
m 
r: 

c, 
rd 
r: 
L) 

. 
c, 
-d 
m 
-4 
? 

c, 

c 
a 
-rl 
a 

- H r: 
U 

-rl 
a, 
A 
-4 
ri 

c, 
-4 m 

rd 
c, 

a, 
ri 
A 
-4 
m 
m 
0 
a 
m 
c, 
H 

- 

r: 
3 c, 

c 
-4 
rd 
rl 
14 
E 
0 
U 

e 
0 

e 
a, 

a 
c 
m 

e 
0 
a 
a, 
3 

21 
e 
m 

a, 
k 
a, 
r: 
c, 

. 
c 

-i-i 

fd 
tn 
a 

c, 
m 
r: 
.u 

W k 
0 
U 

3 
-4 
In 

. 
m 
E 
k 
rd 

m 
rd 
3 

e 
m m 

e 
0 
-4 
c, 
-4 
a 

a, 
c 
0 
a 

c 
0 

w 
0 

e 
-4 
m 
a 
a, 
r: 
c, 

a, 
k 
m 

e 
0 

e 
-4 
m 
a 
a, 
c 
c, 

a 
a, 
c, 
c 
a, 
E 

-4 
c, 
m 
E 
k 
0 

4-1 
c 

.rl 

c 
0 
0 
a 

a 
c 
4 

a 
c 
4 

m 
m 
3 

E 
m 
k 
tn 
0 
-4 
a 
k 
rd 
u 
0 
k 
c, 
U 
a, 

r-i 

a, 

rd 111 
rl 
-I4 

m 
c, 
a, 
a 

a, 
a, 
rn 

c 
0 

ri 
id 
E 
k 
0 
c 
A 
rd 

a, 
k 
0 
5: 

m 
(d 
3 

5 
u 

a 
c 
rd 

k 

u 
a, 
G 
c, 

0 0 

c 
- a, 

k 
a, 
A 
c, 

m 
a 
c 
m 
r: 

a 0  
A W  
0 

H 

a , c ,  
e 5  
-d a 
rd 
c, . 
A c ,  
0 -rl 

e 
0 

m 
c, 

h 
rl 
.lJ 
u 
C 
-4 
c, 
m 

-rl 
a 

m 
rl 

I 

m 

r: 
c, 
0 
A 

e 
a, 
E 
E 
0 
U 

c 
0 

c 
-rl 



dc 
dc 

tn 
c 

$4 
-4 

w 
0 

a 
G 

2 

c, 
a 
d 
c, 

2 
c 
-4 
$4 
c, 

t-4 

-rl 

0 
m 

a 
c 
a 

c, 
G 
a, 
-rl 
c, 
a 
a 
a, 
c: 
c, 

3 
a 
m 
k 
a, 
3 
a, 
0 
c: 
3 

x 
A 

a 
k 
a 
a 
c 
a 
c, 
m 
A 
3 
m 
m 
Ti 

m 
x 
rd 
a 
a, 
m 
0 
$4 
c, 

c 
0 

m 
a, 
c, 
0 
G 

a, 
$4 
c, 

a 
a, 
a 
k 
0 
u 
a, 
k 

a, 
c: 
c, 

$4 
c, 
0 
A 

c, 
a 
c: 
c, 

2 
F: 
-4 
$4 
c, 

H 

h 
a, 

$4 
c, 

E 
0 

$4 
3 

0 
c, 

bl 
c 
a 
G 
a, 
c, 
c, 
a 

a, 
c: 
c, 

a 
c 
m 
m 
c, 
c 
a, 
a 
-4 
m 
a, 
k 

-4 

0 
c, 

a, 
k 
=t 
d 
-rl 
m 

4-1 

c, 
a 
s 
c, 

k 
0 
w 

a, 
ri 
A 
-rl 
m 
G 
0 
a 
m 
a, 
k 

a, 
k 
a, 
3 

a 
a, 
c, 
k 
0 
a 
a, 
k 

P. 
m 
a 
I 

m 
ri 
I 

m 

Td 
G 
a 

m 
cn 
I 

rl 
N 

I 

N 

. 
N 
a 
I 

0 
N 

dc 

* e  
m o  
a 
k m  
a -  
a c ,  
e a  
a c ;  
u t 3  
m 

c, 
a, 
a, 

I 

E O  

0.. 
m 
G 
0 
-4 
m 
a 
u 
u 
0 

a, 
m 
0 
s 
c, 

w 
0 

rl 
d 

* a  

a , G  s o  
m 

4 0  

a 
c 
a 

A 
c, 
Ln 
N 

x 
k 
a 
3 
G 
a 
t-3 

E: 
0 

0 
m 

r-i 

a 
. 

a, 
a, 
m 

m 
c, 
a, 
;1 

- 

4 

a, 
k 
0 
m 
a 

w 
0 

a 
a, 
G 
-4 
a 
rl 
a 
E 
0 
u 
a, 
s 
m 
. 

m 
a - 

c; 
ct 
.Ffl 
d 

h 
k 
m 
=1 
k 
A 
a, 
crc 

c, 
m 
-4 
k 
3 

k 
a, 
c; 

c 
-4 

e 
* r i  

Id 
CL 

a 
c 
a 

c, 
a 
0 
k 
A 
c, 

m 
r i  

-4 
a 
c, 
a, 
a 
k 
a, 
c: 
c, 
k 
3 
w 

0 
c 
a, 
3 
a 
c; 
a, 
3 

a, a, 
A m 

a, 
r= s 
a c, 
U 

w 
c, 0 
a 
0 d 
k 4 
d a 
c, 

c 
a, 0 

$4 
c, m 

-4 
c 
-4 b7 

G 
G -rl 
-4 x 
a a 
PI m 

a, 
k 

a, 
3 3 
a 0 

$4 x 
a c, 
rl a 
3 $4 
0 3 

$4 
m 0 

- a  
a , @  
3 c  

T i  

a m  
e c  
a a 0  

- 

4 

m 
cn 

I 

m 
N 
I 

ri 

. 
Ln 
a 

I 

m 
rl 
I 

m 

4 

Ln 
cn 
I 

ri 
N 

I 

N 

. 
N 
m 

I 

0 
N 
I 

d-' 

.. 
m 
G 
0 
.rl 
m 
a 
u 
u 
0 

I 

I 

c: 
bl 
3 
0 
G 
a, 

c, 
0 
G 
m 

a 
k 
a! 

$4 
c, 

- 

. 
Ln 
cn 
I 

dc 
r i  

I 

c.l 

w 
0 

14 
3 

3 
0 
4 
r-i 
0 
w 

0 
c, 

m 
a 

c, 
k 
a 

. A  
a u  
a, 
a a ,  
-rl c: 
3 c ,  
0 
k G  
a - r l  

4 r - i  
-4 -4 
a a  
c , c ,  
@ a ,  
a n  

4 a  

P. 
m 
c, 
G 
-4 
a 
4 
a 
E 
0 
U 

a, 
m 
a, 

$4 
c, 

3 
0 
N 

m 
z= 
0 
-rl 
c, 
u1 
a, 
=I 
w 
u 
-4 
w 
-rl 
u 
a, 
a 
m 
a, 
k 
0 
E 

tn 
G 
-rl 
x 
m 
a 

c, 
m 
3 
b 

4 

c, 
m 
a, 

$4 
U 

a, 
$4 
c, 

G 
-rl 

G 
-4 
a 
a 
a, 
3 
m 

$4 

3 
0 
x 
$1 
a 
m 
13 
G 
a 

a, 
E 

0 
c, 

a, 
E 
0 
U 



S 

1 

0 

f 

4 5  

I 'm supposed to ask you where is it located, is 

t 

a 
r 
e 

W 

4 
0 
5 

6 
3 
0 

4 
6 
6 
3 

there anything that brings it on, what's the 2 1  
quality of it, are there any associated 

3 1  

9 

10 

11 

1 2  

1 3  

1 4  

15 

16 

17 

18 

19 

2 0  

2 1  

2 2  

2 3  

2 4  

symptoms like shortness of breath or sweating, 

things of that sort, how long does it last. 

There's a whole bevy of 

questions that should be asked and these aren't 

just the province of the cardiologist. 

Generalists are supposed to ask these questions 

as well, or at least some of them. 

No questions were asked. I 

think this is not adequate history taking. 

Q .  Anywhere elsewhere you believe the 

residents failed to meet accepted standards of 

care? 

A. That's one whole category. NOW, there's 

another area. It's not clear to me whose 

responsibility it was to find out about the 

results of tests that were ordered and the 

results of consultations that were ordered. 

The obvious one being the 

lady had a sleep study, the result of which was 

pretty frightening, and no one really checked 

to see what the result was even when alerted to 

I Irving L. Starkman Associates I 
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it. 

Now, I don’t know how much of 

that is the attending physician and how much of 

that responsibility might desolve upon the 

residents who apparently saw the patient in 

each case. 

The only piece of this is the 

system. There are so many different people 

seeing this patient, different house officers 

practically every time, different attending 

with distressing frequency. The lady fell 

through the cracks basically is what happened. 

She had - -  she died from 

something that was pretty preventable, almost 

certainly preventable, and it could have been 

stopped. 

There was plenty of time to 

do it, but there was nobody driving the bus. 

There was no one at the controls. There was no 

captain, nobody functioning really as captain 

of the ship and this is a systemic problem. 

One gets the impression that 

nothing was done here was the least bit out of 

line with the way things were normally done in 

Irving L. Starkman Associates 
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this university clinic setting. 

Q. Do you know that? 

A. No, I don't know that. 

Q .  You're guessing? 

MS. TOSTI: In regard to 

what? 

MR. TREU: In regard to his 

sense that this is how things went on in 

this setting. 

THE WITNESS: No, I d o n ' t  

know that for certain. 

MS. TOSTI: He's already 

identified a number of things in the 

medical records that were concerning to 

him. 

MR. TREU: That's not the 

question, Jeanne. The question is, he 

said one gets the sense that this is how 

things went on. I want to know where he 

gets that from. 

MS. TOSTI: Doctor, if you 

can identify specifically those things 

that were concerning to you, go ahead. 

MR. TREU: Jeanne, I d o n ' t  

Irving L .  Starkman Associates 
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THE WITNESS: Would you 

repeat it. You guys lost me. 

BY M R .  TREU: 

Q. Doctor, at the conclusion of the answer 

you just gave you made reference to the fact 

that one gets the sense that this is how things 

went on at this primary care center. Did I 

mishear that? 
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things were done in a kind of we'll get these 

things done on a routine basis when we get 

around to it sort of thing. 

At one point they apparently 

were thinking - -  somebody thought of coronary 

disease and said we'll get an electrocardiogram 

next time. 

Well, if you think someone 

should have an electrocardiogram for anything 

but the most routine reasons, you get it then 

and there. I mean, I can't believe they didn't 

have the capacity to do this. 

want him to answer your question. I want 

him to answer my question. 

No. I said that because it seemed as 

though on a number of different occasions, 
l2 I 

4 8  I 
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Then, the next time she comes 

in, the electrocardiogram is obtained and i t ' s  

abnormal and another electrocardiogram is 

obtained and the abnormality is no longer there 

or it's practically entirely gone. 

And someone says, you know, 

maybe she's got a lot of risk factors. She 

probably ought to have a stress test at some 

point and then they never get around to doing 

4 
0 
5 

6 
3 
0 

4 
6 
6 
3 

10 

11 

12 

13 

that. 

A sleep study is ordered and 

the result doesn't came back for several weeks 

and nobody turns a hair. Nothing is done about 

141 this. Nobody calls to see what the result may 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

have been, even though a letter was sent quite 

promptly saying that this is a very abnormal 

situation, very abnormal result, nobody tries 

to get the final report. 

And when it finally comes, 

nothing is done about it. Someone, apparently 

not Dr. Rowanne, who I gather was supposed to 

be the physician in charge at that time, picks 

it up apparently because Rowanne wasn't there 

and looks at it and puts it back down and it 

t 
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goes in the chart. 

if And there needs to be - -  

you're taking care of real people with real 

medical problems, even though it is in a 

training situation, there needs to be a system 

for reacting to serious problems when they 

appear, for being alert to them, and doing 

things in a timely fashion. 

And it happened enough in 

this case that I think it justified my at least 

getting the sense that things were not done on 

a really heads-up fashion in this clinic 

situation, at least in this part of it. 

NOW, perhaps there's evidence 

somewhere else that entirely the opposite is 

true, but I'm telling you what impression I get 

from the way things happened in this case, the 

way a number of different individuals behaved 

in several different situations, all happened 

to involve the same patient. 

Q. Well, the fact is, Dr. Rowanne did follow 

this patient consistently for an extensive 

period of time, correct? 

A. Yes. 
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Q .  You're indicating somehow that - -  I think 

t 
W 
a 
r 
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8 

9 

10 

4 
0 
5 

her when she first came on. I think perhaps 

Dr. Kaliff or somebody, who I now recall 

probably was an attending, had her for awhile 

He wasn't always there when she came in. 

Apparently, he wasn't always 

the person that was consulted. 

11 

12 

you said that this patient had different 2 1  

Let me put it this way. The 

ball was dropped at several places along the 

attendings for a period of time? 
3 1  

16 

1 7  

18 

19 

2 0  

2 1  

22 

4 1  A. 

evidence with serious implications I believe to 

the lady's health and nobody did anything about 

it. 

Q. During which time you would agree with me 

Dr. Rowanne, per his own testimony, received 

that sleep study report in that period of time, 

correct? 

I don't think Rowanne was involved with 

2 3  

2 4  

A. Well, what really happened was that the 

sleep study was done, I think, February 6th of 

I 1 3 1  line, particularly in the end of things. 

Two months, over two months 

went by from the time that a critical piece of 
1 5 1  
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And the very next day, the 

doctor, I think it was Brooks, prepared a 
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And, in fact, i t ' s  my 

understanding of the devices that are used 

report saying that the patient had severe sleep 

apnea, that her blood oxygen saturations fell 

as low as sixty percent. 

9 

10 

11 

12 

13 

14 
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18 

quite commonly in sleep laboratories will not 

show - -  don't read any lower than that because 

the people who set them up didn't think they 

would have to go any lower than that. 

Q. How do you know that? 

A. This is - -  can't tell you really how I 

learned that, but I've talked to people about 

this kind of thing at various times. 

Q. Did Ms. Tosti tell you that? 

A. No. 

Go ahead. 
1 9 1  Q .  
20 

21 

2 3  

24 

A. Some time ago I spoke to someone who runs 

a sleep lab and they mentioned that to me and 

that's how I came across that piece of 

information. 

Q. Have you consulted with someone from a 

1 
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5 5  

went back and forth and were not answered. 

And this, again, gave me the 

_ _  this all added to my impression that I 

confided to you a little bit before that things 

were done in a sort of lackadaisical fashion in 

this clinic. 

Q .  What about the clinic is lackadaisical as 

far as that's concerned? 

A. Pardon me? 

Q .  Dr. Rowanne got the report, he called Dr. 

Collins, right? 

A .  Dr. Rowanne got the report and he didn't 

call ~ r .  Collins until some time later. 

Q. 

correct? 

He called Dr. Collins on March 25, 1996, 

A. Yes, but I think there are days between 

March 12 and March 25th. I think there are 

several days. It's more than a week. 

That, in fact, was the day 

that the patient actually came in and according 

to the records asked about the results of the 

sleep study. 

And so, you know, that was a 

stimulus to do it. I think that he shou1.d have 

I Irving L. Starkman Associates 1 
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problem with the system if, in fact, Dr. 

Rowanne was the attending physician, received 

the reports, and he did not follow up? How is 

it the system's fault? 

A. Because he didn't receive the report in 

the proper - -  in a fast enough fashion. 

Q .  Whose fault was that? 

A. Well, in that case, that's the fault of 

the way the sleep clinic ran. 

The report may or may not 

have been sent to Dr. Collins. Dr. Collins, 

when called about this case, and I ' m  not at all 

sure that Dr. Collins, the neurologist, was 

really the person to have been called, but when 

he was called about it, he didn't respond. If 

he was out of town, someone should have picked 

that up and directed the call to someone else 

who could perhaps have handled it. 

Everywhere you turn, there 

was delay. There was failure to take 

responsibility or so it seems to me. 

Q. How is it that you conclude that it's 

somehow the sleep lab's fault that this report 

didn't get out? 
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was probably Dr. Collins' deposition. No, it 

was Dr. Rowanne's deposition. 

He apparently wasn't around 

when the sleep study finally was delivered in 

its final form or the final report came in and 

I ' m  told that the report was looked at and 

initialed by someone else who took no action. 

And so I think that 

individual ought to have taken action and I 

don't think that that was appropriate action at 

that point. No action was taken. 

If you look at a critical 

study, a critical result, then y o u  should take 

some action, even if it's just to go look at 

the rest of the chart and see if there is 

anything else you should know. 

1 think knowing that this 

patient was having seizures at night while 

sleeping and had this kind of a result required 

prompt action. 

I think an additional person 

who perhaps, not perhaps, who I think should 

have taken action would be the person who read 

the sleep study. 
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Here was an individual, again 

an individual, a patient, having seizures at 

night and having very severe sleep apnea, 

desaturating the blood to sixty percent. 

That individual should have 

taken action to see that the patient was begun 

promptly on treatment. 

This might have involved a 

phone call to Dr. Rowanne. In some 

laboratories, I believe, I've seen this done at 

our place, if somebody has bad sleep apnea, 

they set them up with the equipment. 

They get the - -  I think 

recognizing that many of the rest of us do not 

understand the details of exactly how you treat 

a patient with this condition, specifically 

because certain respirators are required, and 

this requires some technical expertise, these 

people will set things up and get things going 

on their own independently, particularly if the 

need is urgent. 

And no such thing was done 

here. No action was taken on this other than a 
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expert on sleep studies, but I'm assuming that 

it would be standard in a sleep study 

laboratory for some physician to interview the 

patient either before or directly after the 

study. 

I can't believe that the 

patient - -  this was done like doing 

electrocardiograms. It's certainly not the way 

it's done in the laboratories that I've been 

familiar with. 

So that there should be a 

physician who serves as a physician for the 

patient for the purpose of the sleep study. 

MS. TOSTI: I'm going to 

enter an objection here again because the 

Doctor has not had an opportunity to read I 
the deposition of Dr. Landis which may 

address some of those issues. 

BY MR. T R E U :  

Q. Doctor, have you sent patients to 

different sleep labs? 

A. Mostly just to the one here at the 

Medical College of Pennsylvania, but quite 

recently, I sent one patient to another sleep 

Irving L. Starkman Associates 
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I think it would have been 

his responsibility to have either initiated 

treatment himself or seen that it was done. 

Q .  Anyone else who failed to meet the 

standard of care? 

A. I think that is principally it. 

Q .  Are you going to offer an opinion in this 

case that University Hospitals of Cleveland 

somehow failed to meet accepted standards of 

care? 

A. I think that the clinic that was run 

under their auspices, as I mentioned earlier, 

ran in a rather lackadaisical, we'll do it when 

we can get around to it kind of fashion, and I 

think that this lady was very ill-served by 

that and I think would be alive had that not 

happened. 

To the extent that they 

managed the clinic and, again, I ' m  not a 

lawyer, but I would think that as a patient 

signing up to be a patient of that clinic, I 

would anticipate that the University or the 

University Hospitals would have some 

responsibility for seeing that things - -  for 

Irving L. Starkman Associates 
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Q. And if in this case, the name of the 

clinic was University Primary Care Clinic - -  

A. I would suppose it would have something 

to do with whether or not the University 

Hospitals of - -  the University owned the clinic 

and the doctors are their employees and I have 

no idea about those kinds of things. 

I would suggest - -  I ' m  not a 

lawyer and I'm certainly not a lawyer in 
I ' Cleveland, and I don't know anything about the 

I ways in which things are set up in Cleveland. 

I If you were to say to me 

that, in fact, the clinic had nothing to do 

with the University Hospitals of Cleveland, 

then I would be inclined to think that 

University Hospitals of Cleveland bears no 

responsibility. 

I 211 Q .  My question is where do you draw the 

22 

24 

line? 

A .  Pardon me? 

Q. where do you draw the line as to when the 

Irving L. Starkman Associates 
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I'm assuming that the doctors 

who work at the clinic are employees of either 

the University Hospitals or the system and that 

the equipment and offices of the clinics are 

the property of University Hospitals. 

If they are not, then that 

may make a difference, but, you know, you're 

asking me for a legal opinion and I can't give 

that. I haven't been to law school. 

Q. I'm really not. I'm asking for what you 

understand to be the facts of this case - -  

A. What I understand - -  

Q. - -  so I can understand your opinions in 

this matter? 

A. I ' m  sorry I spoke at the same time. 

My understanding of the facts 

are that University Hospitals of Cleveland are 

somehow related to the clinics in which these 

events took place. 

Q. Somehow related? 

A. In an operational fashion. That the 

residents that were there were residents at the 

University Hospitals of Cleveland, that the 

physicians were, for the most part, the 

I Irving L. Starkman Associates f 
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Q .  And if they were not run by the hospital, 

would you agree with me that they are not 

I suppose there may be some 

fashion in which there were private 

practitioners working there, but I ' m  under the 

assumption that these clinics were operated by 

the hospital. 

10 

11 

12 

1 3  

14 

15 

1 6  

17 

18 

19 

2 0  

21 

2 2  

responsible for anything that may or may not 

have happened to this patient? 

A. Honest to God, I don't know the answer to 

that one because I don't really know anything 

about the law, but it would seem to me, and I 

think I've heard that this is so, that if I let 

you use my name for your operation, whatever it 

happens to be, over a period of time and you 

hold yourself out to be part of - -  a part of me 

and my operation, that even if you're not, 

somebody goes to you and something bad happens, 

that I share in some of the responsibility, but 

1 don't know if that's a factor or not. 

I 
Irving L. Starkman Associates 
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A. Okay. Well, I don't know the nature of 

3 

4 

his relationship and, obviously, the nature of 2 1  
his relationship to University Hospitals makes 

a difference in this case. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

If there is no association, 

than surely that makes a big difference. 

Q .  Do you have your report in front of you? 

A. I'm looking. Unfortunately, I've 

shuffled papers around, but I think this is 

it. Sure. Go ahead. 

Q .  Top of page two. Do you believe that the 

complaints made by the patient on April 20, 

1992 were cardiac in nature? 

A. They may have been. I don't know. There 

was insufficient information provided by the 

folks, by whoever wrote the notes in the 

chart. 
1 7  1 
18 

19 

20 

21 

22 

23 

24 

It's very possible it was, 

but it may not have been. It's a good 

question. It should have been answered. 

Q. She came in primarily with heartburn and 

digestive problems, correct? 

A. Well, what was said to be heartburn and 

digestive problems. 

Irving L. Starkman Associates 
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8 9  

throat pain and the pain in her wrists that she 

2 

3 

4 

doing at that time, I'd be a little surprised 
5 1  

complained of a number of times, pain in the 

shoulder, both arms that she complained of on 

3 -1 3 -9 5 ,  given what the electrocardiogram was 

if some, if not all of that, were not cardiac 6 1  
8 

9 

10 

origin. 
7 1  

There was a second E K G  done in March of Q. 

' 95? 

A. Yes. 

15 

16 

YOU say at the top of page three of your 
1 4 1  Q .  

report that the two tracings taken together are 

highly suggestive of ischemia? 

18 

19 

Yes, particularly in a patient with this 

predisposition to coronary disease and a 

history of complaints that could have been 

21 

22 

23 

24 

other things, but certainly could have been 
2o I 

cardiac pain, that at least something should 

have been done. 

I think Dr. Rowanne agreed, 

but he didn't actually do anything. 
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5 

4 
0 
5 

6 
3 
0 

4 
6 
6 
3 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

you if I saw somebody, for whatever reason, 

with an oxygen saturation of sixty percent, it 

would surely enter my mind to have them 

intubated. 

If I went right away, maybe I 

wouldn't, but I would surely get busy in 

finding out what the heck was going on. 

In this case, it was sleep 

apnea, and it took place in the setting of a 

sleep study. So it was pretty obvious that you 

treat for that. 

Q. Again, how are these dangerous? Why 

would you consider intubating such a patient? 

A. Well, it depends, of course, on the 

setting. 

If it's somebody with 

congestion of the lungs, you would expect with 

an oxygen saturation as low as sixty percent, 

or as we know perhaps even lower, that you can 

die from this alone, that you can have organ 

damage, that you can have brain damage. 

When the blood is just sixty 

percent saturated, it doesn't contain a lot of 

oxygen to deliver to the vital organs. 

Irving L. Starkman Associates 
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9 6  

A. I haven't looked at it lately, but do you 

want me to look at it? 

Q. Would you take a quick look? 

A. It's not usually mentioned, but I'm 

coming to it. 

The left anterior descending 

coronary artery is approximately eighty-five 

percent stenotic. The right coronary artery is 

dominant. 

Is there someplace that says 

it's not the biggest artery? 

Q. What does it mean when they say the right 

coronary artery is dominant? 

A. It doesn't mean i t ' s  bigger than the left 

anterior descending. 

i t ' s  What it does mean - -  

very unfortunate terminology, and you're hardly 

the first person to be confused by it. 

Q. Glad to hear that. 

A. Including lots of physicians. 

It just refers to the blood 

supply to the bottom surface of the heart 

because in eighty-five percent of the cases, 

that blood supply comes from the right coronary 

Irving L. Starkman Associates 
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caused ischemia or a state of insufficient 

oxygen supply to a large portion of the heart 

muscle. This, in turn, very likely caused a 

fatal cardiac arrhythmia to occur, an abnormal 

rhythm, and this can occur. 

Q. Earlier in your report we talked about 

your belief that - -  

A. Could I elaborate on that just for a 

minute? 

Q. Okay. 

A. Because I will say this to the jury. The 

heart takes more oxygen out of the blood than 

any other organ. 

When blood goes through any 

organ, the oxygen saturation, the content of 

blood in the oxygen drops, because that's 

what's supposed to happen, that the blood gives 

up its oxygen. 

The heart muscle, I suppose 

because it's constantly working so hard and has 

such high demands for oxygen, will take more 

blood out of the - -  more oxygen out of the 

blood than any other organ in the body. 

So when blood has been 

Irving L. Starkman Associates 
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A. Doctor, again, I don't want to go back 

and look at the transcript, but every time you 

answer this question you say if, and m y  

4 
0 
5 

6 
3 
0 

1 

2 

interruption. 

BY MR. TREU: 

6 

7 

8 

9 

10 

14 

15 

16 

17 

18 

19 

20 

21 

question is, do you have any evidence that the 

institution had any knowledge that Dr. Brooks 

was taking this long to get his reports out? 

MS. TOSTI: Objection, asked 

and answered. 

THE WITNESS: I don't know if 

they had any knowledge. They should 

have. 

BY MR. TREU: 

Q .  Why? 

A. Because when you run an institution of 

this sort, it is your duty to have standards 

and those standards - -  no institution really 

should permit dilatory reporting to this 

extreme to go on. 

Q. How do they become aware of that? 

2 2 1  A .  
2 3  

24 

They have to have surveillance, they have 

to make it their business to be aware of that. 

Q. How often does it have to happen before 

Irving L. Starkman Associates 
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they have to 

A. They h 

that reports 

to do and it 
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do something about it? 

ve to make periodic checks to see 

reach the chart. It's easy enough 

s done. 

It's done, I'm sure, in 

virtually every institution. It's certainly 

done in this one. 

Q .  Do you know whether it was done in this 

institution? 

A. I don't. All I know is what happened, 

happened. 

Q. Do you know whether the institution had 

any reason to believe that Dr. Brooks was not 

getting his reports out in a timely fashion? 

A. It was their responsibility to know. I 

don't know if they did or didn't. 

Q .  If the institution established the 

standards and the doctor doesn't meet those 

standards, that's the doctor's responsibility, 

correct? 

A. And the institution's responsibility. 

It's a shared responsibility. 

Q. If they have an opportunity to address 

it? 

Irving L. Starkman Associates 
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A. If you come to my institution and I do 

whatever the outrageous thing happens to be to 

you, it's the hospital's duty to know about 

that. 

Perhaps we can forgive it if 

it happened only one time, but just from the 

pace at which everything took place in this 

patient, i t ' s  hard to escape the impression 

that slow and deliberate was the standard of 

this clinic. 

Q .  And that's just your impression from this 

one case? 

A. From everything that took place in this 

one case. 

Q .  Everything? 

A. Most things. Certainly all the things 

- _  I should say from everything that I ' v e  

pointed to that took - -  that was handled in a 

lackadaisical, we'll think about this kind of 

fashion. 

Q. Did anybody meet the standard of care in 

this case? 

MS. TOSTI: Objection. 

T H E  WITNESS: Sure. 

Irving L. Starkman Associates 
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plain old internist 

Q .  Are you going 

this case regarding 

should take to meet 

address the results 

nature? 

knows about it. 

to offer any opinions in 

the length of time it 

the standard of care to 

of a polysomnogram of this 

MS. TOSTI: Can you clarify 

what you mean by address? 

MR. TREU: To initiate 

treatment or evaluate the patient 

further. 

THE WITNESS: 

offer the opinion that it 

long in this case. 

BY MR. TREU: 

I think I ' d  

was much too 

Q .  My question is, are you familiar with 

what the standard of care requires? 

A. I don't know what the standard of care 

requires, except that I do know, in general 

terms, that when you have a critical result 

that is potentially fatal in any subspecialty, 

you report this very promptly, as soon as you 

can do it. 

Q. Doctor, have we covered all the areas 

Irving L. Starkman Associates 
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occasions? 

A. Again, that's an estimate. I have 

one in being right now. Someone is suing me 

because they got a rash after I did a stress 

test on them. 

Q. Doesn't take much. 

A. No. 

Q .  Can you briefly tell me the subject 

matter of those cases, if you can recall? 

A. Okay. Let me think now. There was one 

that we did a heart catheterization on a 

patient and I thought that a narrowing was 

severe enough to be critical and it was a 

judgment call and he had a history of having 

_ _  I was told by the referring physician 

responded very poorly and gotten very ill 

during an exercise test that was done before 

the patient was sent to me. 

When we were considering 

whether or not to send the patient to surgery, 

someone - -  the lesion, the narrowing, was 

borderline in severity, right on the border, 

and there was disagreement. 

I showed it to all of my 

Irving L. Starkman Associates 
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colleagues to see what they thought, whether it 

was severe enough to operate on because it was 

the most important artery in the body, the left 

main, of all of the coronary arteries. 

And someone suggested, I 

think more than once, that a stress test would 

be indicated and I made the judgment that it 

shouldn't be done because of his history of 

previous difficulty. 

Patient went to surgery. The 

surgery didn't turn out well and then one of 

his grafts closed, and we recatheterized him 

and were able to see the narrowing in question 

from a different angle, a different approach to 

the graft by injecting the graft rather than 

the artery itself and then it was apparent that 

it was really only about fifty percent 

narrowing instead of the seventy percent that I 

thought it was and I was sued on that basis. I 

told the patient about it because I thought it 

was appropriate and I was sued for that. This 

was 1981 or so. 

More recently I've been sued 

by a patient who was cath'ed on an emergency 

Irving L. Starkman Associates 
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question you if your opinions are 

modified, changed or otherwise supported 

by review of additional documents. 

MS. TOSTI: I would object to 

the supported portion of that question, 

but if he does arrive at any new opinions 

in regard to any additional information 

that we may provide, we'll let you know. 

MR. TREU: If he has other 

data that he thinks supports his opinions 

and he is going to testify to that at 

trial, I want to know what it is and how 

it supports his opinion and I ' m  going to 

reserve my right to ask him about that. 

MS. TOSTI: I would object to 

anything additional. 

He's already provided you with 

the opinions and the support that he 

I currently has. 

If he has anything new to 

add, we will let you know about it. 

MR. TREU: If he has anything 

new to add, I will accept that. Okay? 
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MS. TOSTI: In regard to 

signature on this, we will reserve 

signature for the Doctor. 

M R .  TREU: And I will order 

it and I will FAX you our information. 

MS. TOSTI: We also will be 

ordering this deposition. 

MR. TREU: Thank you. 

(DEPOSITION CONCLUDED) 
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I, DR. STEVEN MEISTER, hereby 

certify that the foregoing is a true 

and correct transcript of my deposition. 
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