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{11Los Angetes, California, Friday, July 25,
1997 1 9:15 am. - 11:50 a.m.

141]. GORDION McCOMB, M. D, 51 having
been first duly sworn, was examined and
(61 testified as follows:

181 EXAMINATION
101 BY MR, JACKSON:

6y @: Good morning, Dr. McComb, My
name is1John Jackson, and Lrepresent

the Cleveland Clinic 112 Foundation in
the Pribulsky versus Cleveland Clinic 113
Foundation case.

(14) You have been identified as an expert
(15 for M. Becker in this case, and my
understanding is 116 that youare going to
render opinions criticat of the 1173 care
thar Tinaz Pribulsky received at the
Cleveland g Clinte, Is that a fair un-
derstanding?

i191 A That is correct,

iz0 @: Hawve you ever been deposed be-
fore, (211 Doctor?

rz2] A: Yes, I have,
1231 G On how many ocecasions?
1241 Az A couple dozen.

1251 Q: In whar capacity? As an expert or
asa
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i1} defendant? How?

21 A: Most of the dmes as a treatng i3
physician.
iy @ Okay, Would that be a treating
physician 151 of where you were ies
tifying in a medical malpractice (6 case
or in other cases?
{71 A: Other cases,
15 Qi Have vou ever been sued?
1 A: Yes.
o) Q: How many times?
(11 A: Four or five.
f:21 Q: Over what period of time?
fe3t A Twenty-twe years,
143 @ We will come back to that in a
moment, (15 but just so that it is clearon
the record, 1 am going 167 to ask you a
variety of guestions, You have to 117
abviously respond orally - especially
since lamon 181the telephone here and
I cannot see any head nods -~ 191 so that
your answers can be recorded.
1201 i you do not understand a question
that 1213 T ask you for any reason, please
do not respond to it 1221 until you have
asked me to clarify it for you. Fair 23
enough?
t24; Az Correct.
st Qi If you answer 2 question for me, [
will
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f11 assume that you have understood it
and since vouare 2y under oath that vou
are answering it honestly and (31 com-
pletely.

i#1 A Correct.

15 @ Also fair?

161 A: Correct,

i71 G Doctor, what is your under
standing of = what happened in this
case?

wi A Could you be more
please,

(ro1 @: Sure, What is vour understanding,
first v of all of the procedure thar D -
Let me ask you (2 this first, The only
person that you are critical of, (131 as |
understand i1, s Dr. Barnett; correct?

specific,

1:4) A: Correct,

(55 @ You have no other opinions that
yOou are [ie] going 1o register or provide
refative o any other (17 care she re-
ceived at the Cleveland Clinic Foun-
dation?

(18] A: That is correct.

el & And my undersianding is that the
2oy criticism will Jimit itself tw the
surgical procedure 12y itself; is that also
correct?

1221 A: That is correct.

231 Q: And  further, it is my under
standing that [24) you are critical of only
the manner in which 1251 Dr. Barnest

responded to the bleeding situation; is
Page 7

i) that also correct?
121 A: Not completely correct.

131 Q: Okay. Clarify that for me, then,
please,

141 A: There was the matter of obtaining
the (5] biopsy.

161 Q: Okay. We will talk about that then,
71 sir. So your criticisms involve the
obtaining of the 18] biopsy and response
to the bleeding?

191 Az Correct,
1167 Q¢ Is that a fair statement?
111 A: Yes,

11z} @: With thar in mind, piease explain
for me 131 what your understanding is of
what it was that (141 happened as it
related to the obtaining of the biopsy nis
and the bleeding.

uet A From reading the records and the
(7 deposition, it is my understanding
that the cyst was sy fenestrated, and
then after the fenestration had taken 19}
place there was no biopsy material from
the site of (201 fenestration so that a
decision was made to obtaina 2y biopsy
from the cyst wall at another site,and 122
foliowing that biopsy attempt bleeding
gccurred. And (231 then once the bleed-
ing occurred attempts were made to 24
control the bleeding by pushing the

endoscope into the 1251 brain.
Page 8

11 G The procedure that was being
employed (21 here by Dr. Barnett, how
would you classify - what 13) would you
call i?

141 A T don't know what you are asking.
137 Q: What was the surgical procedure
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that he @ was performing on Miss
Pribulsky?

71 A: He was fenestrating an arachnoid
Cyst.

g1 & The werm stereotactic has been
used. Is (¢ that something with which
you are familiar?

1101 & Yes,

111 Q: There has been a phrase ster-
cotactic (1) endoscopic  marsup-
ialization. Would you say that that n3i is
what was done in this case with Miss
Pribuisky?

1141 Az No, it was not.
ns1 G Why not?

1161 Ac One, the Cyst wasn't marsup
falized. 71 Marsupialized is a much more
extensive type of opening 1s; of a cystic
cavity. What he did was make a2 window
(19} into the cyst or fenestrate it. And he
did not do it 120 endoscopically. [ believe
he did it freehand after 121 there was
problems with the stereotactic equipm-
ent, 22 wasn't {t? Let me just clarify this,
233 G Okay,

{241 A: Now, I know he had problems

with the MRI (251 study and the braces

and the degradation of the image
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(1) that was done and then he went to the
CT scan. Now, 1 23 know he used the
endoscope, and T wasn't quite clear {3;
whether or not -~ Was this endoscope
used freehand or (41 was it acrually
attached to a stereotactic frame? (51 That
I did not quite understand.

(6] [ thought he had abandoned that,and [
(71 thought he had gone to a freehand
technique using the [8) endoscope is my
understanding of the case. If he were )
using the endoscope freehand in a
freehand manner, (307 then that would
nothe astereotacticapproach.Butahe
had rwried the stereotactic approach
previously and {121 was not successful,

131 Q: You are not ¢ritical of that, I 4
understand?

1151 A Correct.

1161 Q: You dont't feel that that fell below
(r7} standard of care; correct?

nisy A: Well, 1 think that there was no
harm done p191 with that procedure, so
the harm came after that, so I (201 think
that is a separate issue.

211 Q: I understand that, but I need to
know 2z that you are not saying that that
was 2 deviation from (23j standard of care
-~ "that" being the - Swrike that (24)
question.

251 Are you intending fto render an
Gpinion
Page 10

(11 that anyihing other than the response

to the bleeding |2 orthe decisionand the
obtaining of the biopsy were ) dewv-
wtions or fell below standard of care?
1 A Mo,

3t & Okay, My understanding of that
ANSWEr 18 [6] 1O, YOU 4r¢ 10t going 1o state
any opinions other than 71 those two
areas,; correct?

181 A That is correct.

i9] @: Okay.Let’sassume, Doctor-Let me
go 0] back for a moment, What sig-
nificance is it in your {11} opinions 4s o
whether this was a freehand approach
or {12} stereotactic approach?

fis; A I think it doesi't necessarily make
any [14) difference. You just brought up
the fact - you said [15] it was siereotactic,
and [ was ~ thought that the 1161 original
attempt was stereotactic, and [ thought
that 1171 the use of the endoscope was
done freehand. Most (18] people use the
endoscope in a freehand manner rather
(191 than stereotactically It sounded like -
I'was under (2o the impression this was
done freehand, but  irrespective, L was
just raising a question about the 22)issue
of the use of the word stereotactic
endoscopic (231 procedure. That was all.

124] Q: What [ am trying to understand is:
If it 1251 was done stereotactically as

opposed to freehand, does
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{11 that have any impact upon your
opinions here?

{21 A: No.

13 @ Okay. So your opinions would be
the same (41 whether it was done free-
hand or done stereotactically?

is1 A: Correct.

6 Q: Okay. Do vou happen to have a file
here 71 with you, Doctor?

181 A Yes.

1 @ And is itin front of vou? Is it handy?
107 A: Yes.

113 Qe Is it yvour complete file?

nz A Yes.

1131 G Is there anything that bas been
removed 114 from that file before the
depaosition?

j5; MR. BECKER:I removed my cor-
respondence to 116 him.

117) MR. JACKSON: How many letters
were removed?

18y MR. BECKER: Multiple.

ey MR. JACKSON: How muany?

izo; MR. BECKER: I don't know. I didn't
count (211 them, John.

(221 MR, JACKSON: Would you take a
moment and count 23; them.

[24; MR, BECKER: This is not my dep-
OS8O,

boasy MEL JACKSON:T understand

that,
bt you have
Fage 12

111 removed materials from his file. 1
would like to know 2 what you re-
moved,

131 MR. BECKER: I answered the quest-
ion. amnot g the deponent here, John,
51 ME. JACKSON:T understand  thar,
Mike, then isi give them back to him and
he will count them for me, 7 but I want
0o know how many documents were
removed (8] from his file.

1 MR. BECKER: John, I will count them
ar the end 107 of the deposition and let
your associate know how (113 many.

112] BY MR. JACKSON:

1131 Q: Doctor, other than his letters to
you, isi were any other documents
removed?

i151 A No.

ne) G: [ have a report herve, a letter from
you 1171 to Mr. Becker dated June 28 of
1996, a two-page (18] document.

(o1 A: That is correct.

{201 Q: Is that the only correspondence
that you 21 generated?

{223 A: Yes, that is true.

(231 G Okay, Was there any draft of this
sent (24] 1o My, Becker?

231 A: Mr Becker sentme a draft, which ]
Page 13

i1 completely revised. What I sent is my
own work; it is 121 not Mr, Becker's,

31 Q: Okay. So let me understand. Mr.
Becker 4] sent to you a draft of a report?

is1 Az Correct.

t61 Gz For your signature?

7y Ar Right.

i8] G: And you revised his drafi?

% MR. BECKER:I think he used the
word (10 “completely.”

i1y BY MR. JACKSON:

nz Q: You revised his draft -

1131 A: Well, I did not use his drafr at all,
1141 @: Okay,

11s) Az I made my own statement.

sl Q: Do Tunderstand from this, Doctor,
that (171 one of the documents that was
removed from your file ns) today was a
proposed draft of a reportfor youto sign
s that was written by Mr. Becker?

20] A No. That was not one of the things
that {21} was removed.

1zz1 @ Youdid receive such a document?
1231 Az [ did, yes.

241 G And 1 am trying to understand.

What 251 happened o that document?
Page 14
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i1; &: Ibelieve Isent itback to Mr Becker.
i [ don't have any copy of it here,

3 G Who wrote that document, Mr
Becker?

i) ME. BECKER: Who wrote which doo
wnent?

5] MR, JACKSON: The document that
he was (s referring 1o just 2 moment ago
that he sent back 1o 7] you.

@i THE WITNESS: [ presume it was Mr,
Becker. 1 don't recall, This was over a
year ago.

{10 BY MR. JACKSON:

p & Have vou ever had that happen
before, 121 Doctor?

131 A: Once,

[14] Q: Where an attorney writes a report
and [15) asks you to sign it?

sl A: Once before,
171 @: You say yvou did not make -

psy A Just 1o clarify things, Mr. Becker
did 191 not ask me 1o sign the document
as is. He sent a (207 document with some
areas of ~

211 MR. BECKER: John, to help him with
formiizzrbecause he isnot-doesnotdoa
ot of medical/ (231 legal work and does
not know what should be comained 124
in a report. But you will make of it what
you will,
zs1 To answer your earlier question, it

looks
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ny like four letters that I sent him were
removed.

21 MR, JACKSON: Does that include the
one that we 3; are talking about now?

4 THE WITNESS: No.
s MR. BECKER: No.
st BY MR. JACKSON:

71 Q: When were those removed, Doc-
tor?

(81 A: This morning.

i Qi And who was it that decided what
:¢ documents would be removed from
your file?

iy A Mr, Becker
pondence to me,

nz Qi I understand. But was anything
eise 113) removed other than that cor-
respondence?

141 A No.

1151 Q: Let me go back for a moment to
the draft ;6 that he sent 1o you. Do
understand this to be a 1177 document
whereinthere were opinions stated asto
the (18 facts in this case?

119 A: Mr, Becker made some sugges-
tions (0 regarding the opinions of the
case. I formed my own 121 opinions and
wrote my own letter regarding my

ook his  corres

Oopions 2z on this case,

3 Q: Tell me what areas were sug
gested. What (24) opinions were sug-
gested w you by M. Becker?

(251 MB. BECKER: Wait a minute. Doctor,

don’t
Page 16

li; answer any more of these questions.
Let’s go on, iz John,

37 MR, JACKSON: No, Mike, we are not
going on, [«1 This is & very appropriate
area of inquiry.

i5i MR. BECKER: It certainly is not. It is ~
It i1 is your style of inquiry, but it is
certainly 77 inappropriate.

i8) MR. JACKBON: It is certainly approp-
riate for 1 me to know under these
circumstances -~ Apparently you (10
wrote a document for this doctor sug-
gesting certain i1y opindons. fam entitled
1o know what you suggested to (127 him.

113 MR, BECKER: It is the same opinions
that he 114) has in his letter, John.

(1s5) MR JACKSON: I don’t know that,
Mike.

161 MR. BECKER: Well -

(171 MR, JACKSON: You said a moment
ago that I (18] can't question you, so am
questioning the doctor.

191 MR. BECKER: Fine, But the docior
has already (207 indicated that he has
drafted his own report afterhe (211 saw a
routine form and put his own letter, his
own {221 language, and that'sthe end of it.
So you can make (231 more of it with the
court, but | would ask you not 1o (24
waste the doctor’s time this morning,

(251 MR. JACKSON: I am not wasting his
time, Mike.
Page 17

11 Q: Doctor, what opinions were sug-
gested 1o (21 you by Mr. Becker?

(31 A: This was over a year ago. I don't
have a 14 copy of it. 1 have not seen it for
overa year ago. 51 I don't recall much of
the specifics. It had more to 6 do with
the stereotactic procedure, the problem
with 71 the braces and the image dis-
tortion and whetheror not g1 that should
have been a factor. And also I believe it )
had something to do with the inexperi-
ence of o) Dr. Barnewt in doing these
types of procedures.

{111 Q¢ Any other opinions he suggested
to you?

rizi Az 1 don’t recall anvihing else.

i131 Q: Have you ever worked with Mr.
Becker {14) before?

i15] A: No,

16) G Any of the letters that he removed
from 7 the file, Doctor, other than that

document that vou (19 just described for
us ~

ot A: He did not remove that document
from the 201 file today.

{z1) G: Understood. But any of the other
{22t documents that he did remove today,
did thase contain 237 summaries of facts
in this case?

124; Az Some of them did, yes. It is his

work (25] product.
Page 18

{11 Q: Why do you say that?

121 A Why deor 1 sav that?

31 G Yes,

i41 Ay Because he 1old me it was,

51 Q: Okay. What were the summaries?
What (6] facts were presented to you by
Mr. Becker?

m A: It was just a summary of the dep
osition (81 of Dy, Barnett.

51 G When you say "a summary,” was it
some {101 kind of a word line summary? In
other words - Strike (113 that,

{12] Are you saying that it was some kind
of (131 a digest of Dr. Barnett’s deposition?

4] A: Correct.

115 Q: Didyourelyupon that digest in [i6;
preparing your report of June 287

1317) Ar No Edid not, In fact, I don't think ~
(181 I don'tknow whetherlevenhad that
digest at that (19] time. I formulated my
apinion from reviewing the 20 records
of Dr. Barnett's testimony, the imaging
(215 studies, and the hospital record.

izz; Q: What was the purpose of the
summary of (231 Dr, Barpett’s deposition
for youy

124t A2 I don’t know.

121 Qi Did you review it?
Page 19

155 A: Yes. There was no opinion stated 1t
21 was just a highlight of the various
areasof 13 testimony, and it made it easier
to just find things 14 in the deposition,
but other than that, it dide't do 15
anything else,

161 Q: Was it pages from the actual dep-
osition (71 that were highlighted or were
there -

181 A No. It was just 2 summary of the )
deposition.

101 Q: That someone had prepared?

1113 Ar Correct, So that vou didn’t have 1o
wade i12; through a number of areas that
were nonrelevant to (13) the - [t was just—
Strike that, It was a summary (14 high-
ighting the areas that seemed to be the
points of 115 interest,

167 Gt Okay. The materials that yvou have
in 1171 front of you, Doctor, do those
include the six areas 118) of materials that
are listed in your report of June 19 28,
19967

201 Ar Correct.

Coleman, Haas, Martin & Schwab, Inc.

Min-U-Script®

(3} Page 15 - Page 19



}. Gordon McComb, MDD
July 25, 1597

Tina Pribulsky v,

The Cleveland CHaic Foundation, et al.

(1) @ And T oy have asked vou this:
That is @z your entire file with the
exception of the docurmenis 23] that you
told me have been removed today?

24t A: Correct.

251 @ In addition to the items listed in
your
Page 20

(11 report of June 28, have you reviewed
any additional 12y items between the
issuance of your report and today?

(31 A: No.

141 Q: Did you do any research in this
case?

151 A: No.

61 Q: Did yvou review any articles, text,
any (71 writings regarding the medicine
or surgery involved in @ this case?

{1 A: No, I did not.

1101 @: Would you mind handing your file
to (117 Mr.Kelley so that he can review it.
1121 A: So done.

1133 @: Thank you.

114§ MR. BECKER:John, we have an up-
dated vitae.

351 MH. JACKSON: I will get to thar in a
minute. 6] Thanks. If you could give a
copyofthatto Jay, L7y would appreciate
it.

izs: MR. BECKER: Of the updated vitae?
1151 MR. JACKSON: Please.

201 Q: The one [ have, Doctor, is May 31,
1996, 1211 and apparently you have a
MOre CUrrent One; Correct?

{221 A: That is correct.

231 Q: It is a rather extensive document.
Mine 1241 here goes some 53 pages. What
is the current one?

(251 A: 1 don't know,
Pags 21

{13 Q: Do vou have a copy of it there so
you (2 could tell me how many pages.

31 MR.KELLEY: The last page is 55.
There are a 14 few articles on there it
iooks like.

() BY MR. JACKSON:

% Q: So the upgrading has been more 7
presentations, more writings?

i81 Az Correct,

) Q: Let me use this one because [ have
it in oy front of me, Under "PUBLIC-
ATIONS” Doctor - and 113 these are
from peer review documents; that is
vour (12 first category ~ the last pub-
ficationlhaveis nsilistedasNo. 71 witha
Dr. Chen, "Cellular uptake and (14 trans-
portof methyprednisolone at the blood-
brain sy barrier.”" Is there a more current
peer review article 115) than that?

[e71 A Yes, there are,

ne: & And how many more are there?

191 A: O ehis there are seven more here,
and T 20 think we have 2 couple more
that T haven't put on the (21 CV

tzzy € First of all, et me ask this: Do any
[z31 of those articies, the ones that are on
your CV and (24 the ones that need 10 be
added to your CV, address 1251 issues that

would be relevant to this lawsuit in your
Page 22

i1 opinion?
[z A No.

31 Q: Okay. What are the titles, if you
know 4 or if vou can tell me of the
articles that are not on 53 your most
current CV that have to be added?

61 Ar Actually, there is one dealing with
[7: trearment of arachnoid cysts, but it is
looking more 8] at fenestration versus
shunting and complications (9 involved
with fenestration and shunting, but it
does (161 not specifically address the -
whether the (11 fenestration is done via
an open procedure oran (12 endoscopic
procedure or stereotactic procedure.
1131 Q: Okay. Where isthat published? Do
you (14} have a citation that you can give
us?

151 A It is going to be ~ It is in press for
1161 Pediatric Neurosurgery. That is our
own experience, (17 And thenwe have a
review article coming out in a book (181
being published by the American As
sociation of 199 Neurologic Surgeons
with Howard, How-ad, Kaufman, 20
K-a-u-fora-n, as the editor,

211 Q: OQkay. Do you have either copies
ofthose (223 articles in your office, or can
you give usa (23 citation - Are we able to
obtain copies of them?

{z41 A: Sure. [ have them right here, { can
(23] give themto you, but there is nothing
in it that is

Page 28

i1] relevant to the case at hand.

27 G I wnderstand., Would you mind
giving 3] copies of those 1o Mr. Kelley
before he leaves.

141 Az Sure.

51 Q: Let me go on to the non-peer
review (6} publications. The CV | have
lists 16, the last one [7) being a 1993
article with a Dr, Zlokovic, 81 Z-4+-o-k-o-vi-
¢, as the first author, "Biood-brain 9
transport of vasopressin,” Drewes LR,
Betz, B-et-z, 101 A.L., and then it goes on
to some more, but that 111 should be
sufficient 1o identify it for you, Anything
fz21 more current than that?

f13) A: Which section is that now?
(4] Q: It is under "PUBLICATIONS.”
1151 A Norn-peer review?

161 Qi Non-peer review publications.

i173 A I don't think so. Ithink that's - Tis;
don’t recall any other nop-peer revigw,
g9y Gy Al righy. Thank vou. The next
section (20 of the CV 1 have is chaprers of
haoks.

121] A: Righe,

(221 G And this lists 34, the last being a (23]
chapter with Dr. Chen as No., 34, on
izt A Right.

iz51 G — brain tumors and that indicates

that
Page 24

[11 this was in press. I assume that has
been published (2 now?

31 A: Thart is correct.

141 G Is there any more current book
chapters?

151 A: Yes, We are up to 37, and we have
also ) sent off, I don't know, we have
another five or six in (7] press at the

moment, but none of it is reJevant to the
18] case at hand.

1 G Okay, The nexy category in this CV
is 110} "Abstracts and Miscellaneous,”" and
there are 65 on 1n this CV Is there
anything more cwrrentthanthat? 12 The
last one on this one is "Comments on
article by (133 Chicoine M.R., Park T8

{14 A: Right.T have that. We are up to 77,
115) and I think that there are probably a
few more that {161 probably have been
added since then that we have not (7]
put on the CV,

nsi G Any of the additional ones past 65
that nsyare applicable to this case in your
opinion?

201 A No.

j21] Q: There are a number of inter-
national and 22 national presentations.
"PRESENTATIONS" is the next (3] categ-
ory, by the way, The last international (241
presentation was one in September of
1994 which was 251 the International

Society for Pediatric Neurosurgery
Pags 25

111 in Birnvngham, UK, Any more current
presentations?

(21 A: Yes.

31 Q: Are those listed on your CV?

r41 Ax Yes, they are.

i5) Q: Do any of those relate to topics

which 6] you would consider pertinent
to this lawsuit?

71 Az No.

8 G Okay. Then the next category is
national 9 presentations. That last one is
for a symposium for w07 the American
Association of Neurclogic Surgeons, 11
"diagnosis and mamagement of occipital
plagiocephaly.” 1121 Any more currenmt?
1131 Al Yes.

{41 Q: Are those listed on your CV7
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[15] A: Yes,

pst G Do any of those relare o this
particular (171 case or pertinent to it in
vour opindon?

[y A No.

(151 Q: Next category is regional pre-
sentations, r2oi and the last one thao § see
here is a presentation (23] apparentdy on
June % of '96 in San Marino, 227 Cab
ifornia. The annual neurosurgical syme
posium, (3 advance Neurosurgery up-
date, "use of endoscope in (24] reating
hydrocephalus.”

125 A: Yes.
Fage 26

1@ Do you have more cufrent pre-
sentations 121 regionally than that?

31 A: T don'e think so.

41 G Then you have "Local and Mis
cellaneous 5} Lectures” as the next
category on your CV, The last 6 one
being apparently ar Stanford University
on May 9 71 of 1996, "surgical approach
to pineal, p-i-n-e-a-l, 81 location tumors.”
Apything more current?

is1 A Yes.

(101 Q: Of the ones that are more Current,
are {111 theyall listedonyourpresent CV?

1121 A: I think we have some more to add
1o it,

131 Q: Okay. Any of the ones that are in
(141 addition to this on your CV or yet o
be added that 1151 apply to this case in
your opinion?

nisp Al No.

1171 @: Perhaps I should have done this
when 1 us) was going through this,
Doctor,but in terms of 119 your ~ Let me
go back to the beginning of vour [0
publications. It starts on page 6 of the CV
that I (211 have,

221 A: Yes.

fz31 Q: Would you take a2 moment and -
First of 124 all, in terms of your pub-
lication, do vou believe that j25; any of
your publications are pertinent to the
issues
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Ny in this lawsuit?

izt A: No.,

131 Q: That would include not only your
peer (4 review publications but vour
non-peer review (s publications and
your chapters in books?

6] Az To the best of my knowiedge there
is 171 nothing there that is relevant to this
particular isy case.

91 Q: That would alse apply to vyour
"Abstraces noy and Miscellaneous” inyour
CV, anything in there 111 applicable 1o
this case?

fiz Ar ¥ don't think so.

(131 £ Ckay. How about as i relates
any of 14 vouwr preseptations, either
internationasl, nadonal, 15 regional, or
Iocal?

116i & The one that you cited in San
Maring j171 would have application.

s Q: Let me see if [ can find thart again,
o1 June 5,1996,the use of endoscope in
treating (201 hydrocephalus,

(211 & Correct,
(2z; Q: Presentation review ona Dr. Levy.
123 A: Correct.
241 G Tell me about that presentation.
How r25) would that be applicable to this

caser
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iy A In terms of managing bieeding
when one (2 encounters it in treating
hydrocephalus. In other (33 words, this
was more talking abowt the use of &
endoscope in treating hydrocephalus
such as doing a 15) third ventriculostomy
which is a fenestration 6 procedure
which would be similar to what was
done in 7 this particular case,

w1 Q: Did you make a shde presentation?
i91 A: Yes, I did.

(to1 @: Do you have those slides?

111 A Yes.

r1zj Q: Was there a written presentation
also in (131 addition to your slides?

114 Ar No.

(151 @: Did you maintain any notes -

161 A No.

1171 Qi - relative to the presentation?

(181 A No, I don’t have any notes.

(19; Q: Would your presentation or an
outline of 201 your presentation be
perhaps on a computer somewhere 121
or a disk or anything of that nature?

1225 A: No.

123) Q: Was there a handout for that j2q)
presentation, any type of a -

1251 A: No, there wasn't.
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i} Q: No documentation handed out to
the 2y participants?

131 A: No, There were stides, and there
was a 41 videotape of doing an en-
doscopic fenestration of a s third ven-
tricuiar cyst.

161 Q: Does the videotape still exist?

71 Ar T presume so.

81 Q: Would you be willing to provide us
with 151 copies of your slides?

rio7 Ar [ have no problem with that. The
only i trouble is that [ think I have
disassembled that and 137 used various
pieces of thar talk in other areas so 13§
that I don'tthink &t is together anymore,

(141 G Well, what [ am interested in, and
myhe (157 you can help me figure ot
how we can obtain the 6 information
insofaras i is possible to getcopies of n7
the slides that were presemed there or
that fall (1s) within that ik, we would
like o obeain copies of 1o those ob-
viously at our expense, How would we
20 about 1201 doing that with vou, Doctor?

(211 &; t would have to justgo through my
files 1221 of slides and pick out the ones
that wouid be (231 appropriate.

24 Q: Would you do that?

1251 A I can, sure.
Page 30

(11 G Okay.

121 MIR. BECKER: Well, it sounds like -
) BY MR. JACKSON:

@1 G Have you ever given a similar taik

other i1 than the San Marino pre-
sentation on june 5 of 19967

16 A: 1 have talked about endoscopic
treatmient 177 of hydrocephalus buot it is
variations on the same 3 talk,

91 Qe How about the video, you said
there wasa 10 videotape . Can we obtain
a copy of the videotape?

(11 A I I can find i,

(121 Q: Okay. Is there 4 title or a name for
(131 that?

141 A: Y don’t recali.

1151 Q: What did the videotape depict?
161 A: Just doing an endoscopic fene-
stration 17} procedure,

181 Q: Okay. Was there a complication
ng encountered in the video?

201 A: No, there was not.

211 Q: Do the shides represent - [ don't
know (221 how 10 word this exactdy - but
do they show 31 complications en-
countered in endoscopic procedures,
i24) any of the slides?

25] A: I'would have to -They may.Idon’t
Page 31

111 recall. I would have to review it. I'm
not (21 withholding anything. I just don't
recall,

31 Q: That's fine, Doctor. I'm just trying
to (41 obtain the information. Please don't
think that Lam 51 suggesting that you are
holding things back on me. { (5 am not
doing that. I am just trving to be as
complete (71 in my inguiry as [ can.

87 Other than thar presentation, any
other & presentations in your CV that
vou believe would be 110 applicable to
this case?

i1t} A: No,

1121 G So if T wunderstand correctly, the
only 1137 porton of vowr CV, the only
article, presentation, 14 chaprer, et cete-
ra, is that one presentation that we {15
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just fatked about; is that a cormect un
derstanding?

116y A That is correct.

{171 € The first six pages of your CV
cutline ng your personzl data, educ
ation, honors, Beensure, 09 professional
background, et cetera. Are there any 20
additions, deletions, corrections o
those?

21 A Nothing - [ don't think so.

(221 @: How would you characterize your
area of 1231 expertise, Doctor?

iz4) A I practice pediatric neurosuigery.
rzs1 MB. BECKER: Doctor, since we have

left the
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f1; vitae and your publications, you have
handed me your {1 most original paper,
and it locks like it is the 3 original
manuscript and it has not been pub-
lished @ yet. I have had physicians tell
me that that is pot (51 subject to dis-
tribution, and 1 just want o make sure i)
that you have no problem with that.

71 MR, JACKSON: That wis my question
before.Is g1 there a problem? Ifthere isa
problem, tell us.

191 MR. BECKER:I have never seen any-
thing in this (o rough or raw form, and I
have had physician experts intelime,"I
can't give you that until it has been (12
published,” and I am just telling you for
whateverit usiis worth and itis yourcall
on that. I'm not going (14 to withhold it,
but I'wouldask youto reconsiderthat 15)
based on my experience in seeing some-
thing as rough as [16) that. It is your call.

117) BY MR. JACKSON:

8] Q: Do you have a problem with
giving us a {19} copy of that, Doctor?

izo] A: One is galley proofs. It should be
121 coming out within the next month or
50,50 thatis not 221 rough. Then thereisa
chapterthat hasbeen edited (231 whichis
quite rough which Mr. Becker is re-
ferring 1241 to.I don’t have any problems
giving that to you. 1251 That should be out

irx publication in a couple of
Page 33

{11 months.

123 Q: Okay. Thank you.

31 A: But once again, there is nothing in
thar 14) that is pertinent to the case at
hand.

is1 Q: Okay. Your expertise is in pediatric
{6} NEUTOSUrgery?

71 A: That is correct.

1) G Any special area of pediatric 9]
neurosurgery in which you have special
expertise?

(101 A: Hydrocephalus, arachnoid cysts,

neurotube 11 defects, brain tumors,
cranial synostosis. Those are (12 some

areas that | have concentrated on.

1131 €3: Do vou do stereciactic endos
copic 114) procedures?

rist A Mo, I do not.

fi61 & Have you ever done themy?

ix71 &: No. I do endoscopic procedures,
and I do 1181 sterectactic procedures, but

1 do not do stereotactic (197 endoscopic
procedures.

ot @ So that T am not confused here, is
there (21 a stereatactic endoscopic pro-
cedure in peurcsurgery?

221 A: There can be. There is no reason
why you (23 cannot hook an endoscope
onto a stereotactic frame and (24 insert it
that way.

125) @ Is your understanding that this
was ~ 1
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(1) know that you believe that this was
done freehand, but 21 was this originally
a stereotactic endoscopic 31 procedure?

41 A: I know that this procedure started
outas [s)a stereotactic procedure. Idon't
- I'm not sure 16 exactly whether or not
an attempt was made to use an {71
endoscope with the original MR study, so
I'mnot -1 I'ma little uncertain on that. 1
didn't quite put 91 that together, so 1
would -~

1101 Can vou tefl me, the first procedure,
was [11] that done with an endoscope or
was that just done with (121a probe to try
and fenestrate the cyst?

1131 G What is vour understanding?

{14} A: I don’t know.

s G Okay.

ne Ar I'm asking you.

(17 G You're the expert, Doctor. I get to
ask n1s; you questions.

i19; Based on your review of these
materials, (20) what is your answer to that
question?

(z1] A: I don’t know,

[z21 Q: Okay. And I think we explored a
moment 1231 ago that the answer to that
questionis insignificant z41asit relates 1o
your conclusions in any event; {25) cor

rect?
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iy Az As far as what happened and the
end 21 result, yes.

31 Q: Okay.Let me go back to yourreport
of i41 June 28, 1994, You reviewed the
depositions of (51 Dr. Barnett of February
12 and March 25?7

63 A: That is correct.

171 G You reviewed the outpatient re-
cords from ) the Cleveland Chinic?

o1 AT did, ves.
(io; G Was that a complete set of out-

patient (1t} records?

pizp Al presume so. I don't know for
Certain,

31 8 No. 3 was the inpatient records
fromethe pg Cleveland Clinic, Was that a
complete copy of those 15 records?
61 A: Mr. Kelley has been looking at it
Maybe (1 he can attest to whether or not
it was complere of (18] BOL.

jis1 G Was it your understanding that
you were (o] reviewing a complete copy
of the records?

211 A It says inpatiemt records, out-
patient 2zj records. It does not state
whether they are complete (231 or not,

(241 @ I atn just trving to understand - [
am 125 not suggesting one way or the

other that they should
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t1) or should not have been, but I want to
know was it 2 your belief that you hada
complere copy or was there [} some
indication that you did not have a
conplete copy?

i AT don't know whether they are
complete or (s} not compliete,

51 Q: No. 4 was the Cleveland Clinic lab
7} TEPOTES?

181 A: Correct.

9 @ And what do you mean by "lab
reports’?

10] Az I believe that was things such as
i1} radiology reports, various blood
wortk, and that sort 11z of thing.

1131 @: Okay. Was there anything in the
Iab n4 report information that was
important to you as it [i15; relates to the
opinions that you are going to state 16
here?

1171 Az No.

ns; Q: How about in the inpatient re-
cords, other s than the operative
report - Strike that. 1 won't [20) even
exclude that. In the inpadent records
was there [21; anything significant for
your opinions in this case?

izz; A: Other than the operative report?

{231 Qi Okay. Well, Iassume the operative
(241 report was sigaificant to you, that’s
why I excluded 1251 that. So anything

other than the operative report
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1y that would be significant to you?

i2) A No.

131 Qi And that was a correct assumption,
that {4} the operative report would have
been important to you; (51 correct?

61 A: Yes.

i1 @: How about in the owpatient re-
cords, was ® there anything in the
outpatient records fromthe o Cleveland
Clinic that was significant to you?
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iy A 1 don’t believe so.

ny G Okay, What from Dr. Barnett's
deposition i12) was significant 1o youf
(i3] A: His comments about the biopsy
and (x4 management of the bleeding,

(151 @ Anything else?
st A No.

(171 € No. 5 onvour list of things you s
reviewed was CT scans, MRI scans re-
lated 1o the 1191 patient, those being of
Movember 2, 1988. Those were 201 of the
head. Were those significant to you in g
formulating your opinions?

{z2) A: The imaging studies, yes.

1231 Q: Okay. How did they assist you in
i24] formulating opinions in this case, the

ones that you (251 are going 1o state?
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1) Az just seeing the hemorrhage and
then the iziresuits subsequently afterthe
hemorrhage had 3 resolved, and one
could see the track in the brain [« from
the instrumentation.,

151 Q: Okay. Of what significance was the
{5y track to you?

171 A: You could see that the - that there
was {si an area of encephalomalacia in
the region of the i thalamus on a later
MRI study.

no; @: How was that significant to you?
ny A: It relates to the fact that there was
riz) damage caused in thatarea asa result
of the 1131 procedure,

4 Q: What is your opinion as to what
caused (15] that damage?

116) At Primarity the probing of the site of
i17) hemorrhage with the endoscope.
ng G When you say “primarily,” dhat
suggests 197 to me that there is another

cause in your mind. What (20} would that
be?

(211 A: No, It is from the endoscope.

1221 Q¢ Is there any other mechanism that
could (23} have caused that darage other
than the probing in your 24) opinion?

251 A: No.
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11 Q: Counld the bleeding have caused it?

(z; A: The bleeding would not have, you
know, 3 caused that type of picture on
the MRI study, no.

141 Q: What would you have seenif it was
damage 151 from bleeding as opposed o
what you acrually saw?

i6) A: Most of the vessels in that region
really (71 are not big vessels, they are
usually small vessels so i8; that if you do
get hemorrhage from one of those small

i vessels, ik producesaverysmallarcaof |

loss of 1107 brain substance.and this s - it
looks ~ it follows i1y the trajectory of the
endoscope from the surface pzthrough

the cortex through the ventricle and
o the py thalamic internal capsule
region.
114} G Do you believe that that damage is
# {35} resuli of a deviation from standard
of care?

ne A: Yes.
1171 @ Canthatdamage occurinthistype

of 118 procedure absent a deviation from
standard of care?

(191 A: Not lke this, no.

1201 Q: Explain that.

21} A: When a bleeding develops and
you can't (22 see what you are doing, the
only thing you can do is (23] irrigate and
hope the bleeding stops. And if you (24
cannot see, you cannot work with the
endoscope because (25 it is like being in

a can of tomMAtce SouD; you Cannot
Page 40

{11 see anything; you are blind,

12j An endoscopic procedure is one in
which 131 you use visualzadon. If you
cannot visualize (41 anything, then you
cannot work. Probing, all it did 51 was
cause damage. [t didn't do anything to
help the (6 situation. In fact, it just made
the situation a lot (73 worse. You are act
going to stop the bieeding with (s
pushing the endoscope into the brain. I
mean,that is (9 not the appropriate thing
to do. You have bleeding; 10 youirrigate;
andif you can’t see anything, you puil 111
the scope out. You do not push the scope
into the 1123 brain if you cannot see.

i3 G As it relates to the damage in the
brain 114 that you saw on this imaging,
can that type of damage (151 occur absent
negligence or substandard medical care
in 116 your opinion?

it71 MR. BECKER: John, I am going 1o
object. I 1181 would ask you to just -

191 MR, JACKSON: Then just object,
please.
201 MR. BECKER: Would vyou  clarify

"that type of (211 damage.” Do you mean
that type of picture on imaging?

rzz2) BY MR. JACKSON:

1231 G Did you understand my question,
Doctotr? 2e And if you didn't, T will
restate it for you.

1251 A: Would you please restate it.
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i1} Q: Sure. You have told me that you
saw a 127 certain type of damage on the
imaging studies after (3j the surgery;am{
correct in that?

141 A: That is correct.

151 @: You conclude that that type of
damage is 161 caused by probing, it is not
damage which could be 71 caused by a
mechanism other than the probing?

1 A Correct.And Dr Barnett so states in

191 his deposition as well,

iy G: MyquestiontoyouisiCanthe type
of (i1 damage that vou saw on the
imaging study occur during 1o this type
of surgery absent medical malpracrice,
131 absent substandard care or neg
ligence in your opinion?

r14) A No, There was no reason for him
1o be (151 down in the thalsmus anyeay.
mean, he had - the 6 cyst was not
located primarily in that region, and
there is no reason to wy to fenestrate the
cystin (18] that region at all, 50 there is no
reason why hie 197 should be passing an
endoscope down there to treat 1207 this
condition.

i1y Qi Tjust want 1o be clear, then. So that
jzz1 type of damage in your opinicn is
evidence of 231 substandard care in this
procedure?

1241 A Yes,

1251 @: Back to your report, Doctor. No. 6
isa
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ny Hsting of all the different imaging
studies that you 12 reviewed in addition
to those listed in No. 5;am I (31 correct?
141 A: That is correct.

151 Q: And am I also correct that before
you (6] wrote your report you did not
review any other i7) materials other than
wihat is listed here?

181 Ar That is correct.

151 MR. KELLEY:John, there is some-
thing else inj10} the packet of records he
has. There isa time line in 1y the front of
it.

1121 MR, JACKSON: Okay.

115 G Was that sent to you before yvour
report, [14] Doctor?

1151 Az I have no idea.

167 MR, KELLEY: Jay, could you show
him what you (17 are referring to and
maybe that willrefresh vour sy memory,
Doctor.

n91 MR, KELLEY: (Proffers document.)
201 THE WITNESS: I presume itwas here
when I (21 rendered my report,

1221 BY MR. JACKSON:

231 G Of what significance is that 1o
you?

124] A: Nothing as far as my report goes.
125) Gt Anvthing  regarding vyour op-

intons? Does
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1) it have any significance ¢ vour
opinions?

2 A No,

131 Q& May we have a copy of that.

r41 A Sure,

i1 @ Other than that vime lne, anyihing
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elsews) that vou reviewed before your
report that is not (7) isted in your ketter?
g1 A No.

o1 & Tunderstand vouranswerto that to
be (101 no?

rizy A Correct,

i1z @ Now, you have not reviewed any
additional 1131 documents or materials
since the tdme yvou wiote this (14] letter
and today; correct?

nsi A: That is correct.

6t Qi I assume you bave rereviewed
these 1177 materials before the depos
ition?

181 Az Some of them, yes.

91 G What did vou review before the
[zo} deposition?

{z1j &: Mainly Dr. Barnett’'s depositions.
(22 G Okay. Have you reviewed any of
the 23 reports of experts that we have
retained?

1241 A: Mr, Becker sent me something

about that (25; months ago.
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11 Q: What did he send you?

2: A: T bhelicve it was a copy of two
people 13) that you had review the case.
41 Q: Do you remember what you saw,
what you (5] read?

61 A: Not specifically, [ just glanced at it,
71and I can't find it

i8] Q: S0 you have reviewed the reports
of our 91 experts?

o Az 1 saw them. I did not read them
word by pirword. Iwasbusyat the time 1
saw them come in. I 11z just glanced at
them. ! put theni in a pile someplace, (13
and I have never seen them since.

(141 &t Do you remember when vou re-
ceived those?

151 A: Months ago.

(16} Q: You cannot be any more specific
than (17 that?

(181 A No, I can’t. If you want to provide
me 119) copies, I will be glad 1o look at
them again.

iz0) Q: I am sure he has some right there
in his 1211 file. Did you review them today
with him?

1221 A: No, I did not.

1231 Q: In terms of —

24 MR. KELLEY:John, I do have them.

z5: MR, JACKSON: Pardon me?
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11 MR, KELLEY: I have them if you want
me 1o give 2 them to him,

31 MR, JACKSON: That's all righe. I was
just (41 curious as to whether he had
reviewed them or not, (5 that's all,

6] MR. KELLEY: Okav.

i7) BY MR. JACKSON:

81 G Doctor, what textbocks do vou
consider {91 reliable in the area of pedi-
A NeUTOSHIgery?

1) A Most texibooks are written by
multiple (11] authors. Some of the chap-
ters are very good, some of 1312) them are
fess than spectacular. One could cer
tainly 113) agree or disagree with some of
the things that are (4] said in various
texthooks.

1151 Why is that relevant to what we are
116 discussing roday?

7 Qe Well, that isa questionthat Iam s
curious about, and 1 would like 1o know
what text you (191 considerable reliable
as it relates to this field of 2o medicine,
Are there any?

{z1] A: Yes. There is one called Pediatiic
{zz) Neurosurgery.

(231 @: Who is the author?

[24] A: |t is multiple authors,

23] & Who is the main author?
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t1) A: There isn't a main avthor, There is
an (21 editor.

31 Q: Who is the editor?

141 A There is a first, second, and third 51
edition. Do youwant me to have all three
editions or 6] just the third editon?

71 G When is the third edition, when
was it (81 published?

o1 A: 1994,

iio1 Q: When is the first edition?

ji1] Az Idon’'thave the first edition here. 1
(121 just have the second edition.

i13; Q: Tell me when that was published.
1141 A: 1989, and it looks like the first one
was (15 probably published in 1982.

1161 Q: Okay. Thank you. Any other tex-
thooks 117 that you have there in your
office on pediatric 18] neurosurgery?
1151t MR, BECKER: john, his whole wall is
covered 207 with textbooks.

fz11 BY MR. JACKSON:

1221 Q: Thenlet me go specifically o ones
which (231 you would refer to.

(24 A: There are textbooks which have
sections (251 in them dealing with pedi-

4AtriC Neurosurgery. b
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111 Qi OQkay. Doctor, if you were going to
£0 to (2)a textbook in this area, what we
are talking about in 13 this case, what
would you go to other than this g
Pediatric Neurosurgery you have just
described?

51 Az [ would probably go to the peer
review ) Hterature if I were going to do
any specific research 7y onthis. There is~
What I would do is I would pick ) and

choose among peer reviews. You can
laok ar all of 1 these - There is g whole
number of texthooks that you 1101 can go
through. [ mean, there isn't just one
texthook 13} that is head and shoulders
ahove all others.

{12} &: Who is the editor of the Pediatric
113) Neurosurgery that we were talking
abour?

(48 A Which edition?
i151 & There are different editors?

167 A Yes The editorofthe firstisthe num
pediatric section of the American As-
sociation of 18] Neurologic Surgery.
{151 The editors of the second edition are
izo1 Robert McLaurin, M-c-La-u-rin, Luis
Shut, L-uis (211 Sh-ut, Joan, J-oan, L
Dienes, D-e-ne-s, and Fred, (221 Fre-d,
Epstein, E-p-st-c-im.
1231 The editors of the third edition are 124}
Wilkiam R. Cheek, C-h-e-e-k, Arthur, A-rv
h-u-r, E. 1251 Marlin, M-a-r-l-i-n, David G.
Mclone, M-ci-on-e,
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11y Donald H. Reigel, Re-d-g-e-1, and Mai-
ion, 2] M-a-ri-o-n, L. Walker W.a-lk-e-r.

131 Gz Okay. Thank vou. So other than
what you (4 have just described for me,
vou could not cite any 5] specific tex-
tbooks that you would go to if you were
161 looking up this particular procedure
or were going to 71 do research on this
case; that is correct?

w1 A: As we sit here now, [ would have 1o
20 to (91 the various texts that I have, [
would look through no them angd find
articies that I thought to be {111 approp-
riate and take bits and pieces of them ~

2 Q: Okay,
3 Az~ and T would go to the peer

review [i4] literature and getarticles from
there as well.

115] G What would you lock for? What
would you 6] research? What topic?

1171 Az You can fook at complications of
i181 endoscopic procedures, [ suppose,
would be one. 115 That's what we are
talking about, s0 if you were going (20 t0
do research inthis particular area, then I
would 211 look for what the reported
complications are with the (221 use of
endoscopy,if tharis what vou are asking
me.

1231 Q: Thatiswhatlamasking. Anyother
{241 topics or areas that you would
research?

i2s1 A: No, Because to the best of my

knowledge
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113 I think that is what we are talking
about in this (21 particular case, is it not?
31 G Okay, How many times have you
acted as pian expert before, Docioina
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medical malpractice 5 setting?

5 &: When § am 3 treating physician or
71 nontreating physictan?

m G Okay. I izke it your distinction is
when (97 you are g treating physician, it
would be a case where o7 yvou were
actually named as a defendant?

11 A No. The vast majority of tmes it
has 121 been~1have notheen namedasa
defendant.

131 Qr Okay.

1141 A: Mostof the times itis childabuse.
{251 have 1o go 1o court and tatk abou
how a child e received injuries and
whetheror not the injuries 17 reflected
what the history has been. That isthe 18
major amount of times that I have gone
to court.

191 Q: I understand. Maybe you did not
200 understand my question or I didn’t
state it correcty.

zv1 I was asking you in the context of a
case (22 involving medical malpractice.

251 A I have been involved in a2 number
of those 241 cases where I have been
involved in the care of the 25 child
involved,but [ have notbeen named as a

party
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117 to the malpractice suit.

- 121 Q: You were a fact witniess as it refates
to [31 your care of the child but the case
involved a medical 4 malpractice sit-
. uation, and you were not personally 5)
" named in a2 numbet of them; correct?

61 A: Yes,

71 Q: Have you acted as an expert re-
tained by i1 either the plaintiff or the
defendant in any medical 19 malpractice
cases?

tiof Az Yes, I have,

(13 Qi How many of those?

121 Ar Idon'tknowthe total number. Itis
a 1131 couple a years maybe,

114 O How long have vou been doing
that?

(35; Ar I don’t know. Ten or fifteen vears.

161 Q: Has your involvement in those
cases been 7 for defendant doctors or
for plaintiffs?

ns: A Both.

1oy Qr Are you presently acting as an
expert in [z0] any cases other than this
one that are pending?

jz1i1 Az There is one other case that I'was
(22 involved in that was supposed w be
settled in an 123) arbitration case that was
supposed to¢ bave been 29 setiled.

rzs; Q: Where was that case venued?
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i1 A Arizorns,

121 Q: Were youactingon behalfof the
plaingiff o the defendam?

fs1 & Plainuiff,

151 QG What was the name of the case?
s A: T would have 1o get the nume out,

7y M. BECKER: If you don't know, Doc-
tor, that's s fine.

91 THE WITNESS: Twould have to look it
up. I iof don’t recall thar.

1113 BY MR. JACKSON:

rrz; Qr Do yourememberihe name of the
city that (151 it was venued in?

(4t Az Phoeniy, Excuse me. I take thar
back. 115) It is Las Vegas, Nevada.

(161 @& 1Yo yourememberthe name of the
doctor or 1173 hospital involved?

iis) A Yes,

1191 G What was that?

1201 A: The hospital was Sunrise Hospital.
The 211 doctor I would have to think
about,

1z2; Q: Were you deposed in that case?
rza1 A: Yes, I was,
24) Q: How recently?

(25t A: A couple of months ago.
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1 G: Do you remember the name of
either of the (2j attorneys involved?

131 A: I'd have to get my records. Ldon't 4
recall specifically,

rs1 Q: What was the nature of the case?

i) As It was a fenestration of an ara-
chnoid (71 cyst which didn’t exist.

81 Q: The cyst did not exist?

191 A It was 2 mistake in diagnosis, and |
can 10 remember the details of the case
much better than the (11 names of the
people involved. This was a child who
j1z1 had a large cisterna magna and it was
interpreted as 1131 being a possible ara-
chnoid cyst, which it was not. 1141 The
cyst was feaestrated or the cisterna
magna was 15 fenestrated and they gota
C.8.F leak afrerwards, and (6 in an
attempt to repair the CSF leak some
weeks 117 after the original procedure
the transfer sinus was (18] entered, the
patient had a major loss of blood and had
i3 a significant period of hypotension
on the operative 201 table because the
blood less was greater than that 2u
which wasbeingreplaced,andas a resuit
the child 2z was left with a major
neurclogic deficit.

(31 G Who was the expert acting on
behalf of {241 the hospital and/or doctor,
if you know?

251 A: No, T don’t know.,
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1) (3 Was there an expert on the other
side of 21 the case?

13 A: I never saw any information from
experts Wi on the other side.

s @: Okay. Any other cases pending
other than 6 the one in Las Vegas,
Neweda?

1 Az No.

g1 Q: Between plaintiffs and defendants
in o medical malpractice cases, Doctor,
how does it break 1oy down? Are you
able to give me a number or percentage
(1] ©f ~

r3zj A Yes It is about half and half,

(13) G Have you ever testified in court?
1141 A A few times,

1151 G How many?

rer A: Three, four.

17 Q. Where?

8] A You are talking about as an expert
{19] witfiess?

201 G Yes, Iam. Ina medical malpracrice
tz1] case. Let me rephrase the question
for you, because (227 maybe it wasn't
specific enough.

125) How many times have you testified in
(241 court as an expert in a medical
malpractice case?

1251 A: A few times.,
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11 Q: Are you able to be more specific
than {2; that?

31 Ac T can remember just two tmes
offhand.

4 Q: Okay. Where?
15i A: Here in Los Angeles,

61 Q: Acting on behalif of whom, plaintiff
or {71 defendane?

181 A: One plaintiff, one defendant.

1 @: When did thar happen? When did
yOou 10 testify?

111} A: Years ago.

j121 Q: How many?

1135 A: Four, five, six,

141 Q: Did either of those cases have
anything (151 to do with surgery similarto
what we are dealing with 16 inthis case?
1171 A: No.

18] Q: When is the last tdme you re-
presented or 1151 were retained by a
defendant in a2 medical malpractice 120
case?

{213 A: Just recently.

1221 @: How recently?

23] A: In the last couple of weeks,

24 Q: It is 2 matter that you are re-
viewing (2s] now?
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111 A: Yes,
21 @ Where is it venued?
i3 Ar Los Angeles.
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j¢] G Other than Los Angeles and Las
Vegas, st where ¢lse have the casesbeen
venued where you have 6 been in
expert in medical malpractice?

(71 & § can't recall,

ig; @ Ever in Ohio?

191 Az | don’t believe so.

107 Q: Did you ever work for Mr. Becker
hefore?

1111 A: No.

1121 @: Did vou ever work for any artor-
ney in 131 Cleveland before?

(4] A: No.

(151 G And your best memory is no other
cases in (163 Ohio at all?

7 Az Correct.

is @ Other than what you have already
told mie 197 you cannot tell me what
other states or cities you (201 have been

retained as an expert in, what other
venues?

1211 A: Correct.

(221 G: What is your fee arrangement for
these (237 matters, Doctor?

1241 A: Strictly an hourly basis,

1251 @: How much per hour?
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11 Az $350.
21 Q: Is that for all aspects of your 33§
involvement?

(43 A: Correct.

131 Q: So for review, deposition, trial it is
61 all $350 per hour?

71 Ar Correct.

81 Q: How much time have you spent to
date on 19) this case?

o1 A1 spent one hour last night, and I
spent 111} an hour with Mr. Becker this
morning, and [ put a (221 couple of hours
inayearago,andidon’tknow (151 €xactly
how much time.

(14 Q: Would you describe for me the
nature of 1151 your current practice.

na A: 1 do pediatric neurosurgery.,

117y @ Describe a typical week for me.
Youare 138) in surgery how many days a
week and see patients how (19 many
days a week?

[zo1 A: Usually surgery four or five days a
week, (27 and I see patients four or five
days a week,

(2z; Q: Are there any special procedures
that you (23 limit yourselfto orisit- How
would you describe fz4; your practice?

25y A: The gamut of pediatric new

rosurgery. Page 57

7] G Okay. How many surgeries do you
do a (21 week?

31 A We — There is two of us, and we do

about 4} a little over 50 cases a month,
and I probably do s about 60 percent of
the cases.

61 G When you say two of you, you ate
in # (7] parmership?

(8 A: We have a medical group.

91 G When you say "medical group,"is it
just (10 you and one other or is there -

(131 A: There is 150 in the medical group,
but[izi there is just two neurosurgeons in
the medical group.

(131 Gi: A multi-speciaity medical group?
n« A: Correct.

51 Q: Your privileges are at all of the (6]
hospitalslisted ~ 1 have page 3of your CV,
and (171 apparently this is current. Do you
still maintain ps) current privileges in all
of those hospitals?

o1 A: Yes,

iz01 G Where is most of yourwork done?
j21; A: Children’s Hospital,

r22: G What percentage would be at
Children’s (231 Hospital?

24 A: 95.

(251 &: Do you know Dr. Barnert?
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11 A: No, I do not.

21 Gy Have you ever read any of his
writings?

51 A: I don’t believe so.

41 Q: Do you know 'Dr. Zamora'?

is1 Ar I know a pediatrician here in Los
Angeles () by the name of "Zamora.

Qi pronounced that incorrectly
How 8] abowt Zamorano, do you know
Dr. Zamorano?

91 A: No, I don’t believe so.
(o Qv From Detroit?

" A:No, I don't.

1:2; Qi Dactor, who do vou recognize as
[13] authorities in the field of pediatric
HEUrOSUrgery?

i14 MR, BECKER: Objection to the word
(15] "authorities.”

n6) THE WITNESS: Whataspects of pedi-
atric (171 neurosurgery?

nis] BY MR. JACKSON:

1191 Q: The aspects that are involved in
this {20} case.

211 A: Endoscopy in particular?

1221 Q: Okay. Let’s talk about endoscopy,
the (231 authority in pediatric new-
rosurgery involving (z4; endoscopy.

1251 Ar Al right. There are several gc{)pie
age 58

{11 that have taken a particular interest in
this, One is 12y Marion Walker in Salt Lake.
Anotheris Allen Coheninp Cleveland. A
third person is Kim Manwaring, (41 M-an-

wea-rieg, in Phoenix. They have pre-
sented sand publishedonthe useof the
endoscope in pediatric (8 neurosurgical
CASTS.

71 Qe Is there anyone that vou woulkd
recognize 81 in addition to those people
as authorities in dealing 91 with come
plications of endoscopic surgeryin pedi-
atric 101 newrosurgery?

i1} MR. BECKER: Same objection, You
CAN ANSWET,

f THE WITNESS: T am sure that there
are many 3] other very good people. ]
can't think of anybody at 114; the mony-
ent, but there are a number of people
that are (55 quite knowledgeable.

(161 BY MR. JACKSON:

(7 Q: Where did you say Dr. Walker was
focated 19 again?

(191 A: Salt Lake Ciry.

(201 @: Are you able to tell mie when you
were ({21 first contacted in this case,
Doctor?

221 A: Over a yvear ago.

1231 Q¢ Is that the best you can do?

i241 A: Yes. I don’'thave any of the letters

in [25; front of me.
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i @& How long before your report of
June 28 do 21 you believe that vou were
contacted?

121 Al A month or two.

141 Q: How were youfirst contacted? Was
it by i5) letter or was it by telephone?

61 A Ibelieve Mr, Becker spoke with my

{71 secretary.

131 G: How did he come to you?
1 A I don't know,

101 Q: Do you know where he got your
name from?

rii] A No, I don't.

1121 Q: Define for me, if you would, "stan-
dard of (13 care.”

j14) A You are asking for a legal def
inition.I 151 don't claim any expertise in
the legal definition of nsy stndard of
care.

(171 Q: Well, let’s use the definition that
was (18] in your mind when you wrote
vour letter.

1197 A: Something that was done that was
(201 inappropriate to be done or wasn't
handled in the {21 appropriate fashion,
did not ~ was not prudent in its 2z
exercise,

1231 Qr That is your definition of standard
of (24) care?

izsi A: I probably am not articulating it as

wel
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i1 as Ishould. Obviousty,one can get into

Page 56 - Page 61 (12)

Min-U-Script®

Coleman, Haas, Martin & Schwab, Inc.



Tina Pribulsky v,

The Cleveland Clinde Foundation, et al,

J. Gordon McComb, MD.
July 25, 1997

many 2 ramafications of standard of
care. I you would like 3 to ask a more
specific question, § would be glad 1o ¢
try and answer it

{51 & You say there was a deviation from
the i) standard of care in this case.

171 A: In that Dr. Barnett admitted in two
i8) placesin his depositionthat he tried o
control the 91 bleeding by pushing the
endoscope into the brain, and ;o) when
youget massive - when vou get bleeding
of any (113 sort thar obscures one’s vision,
you cannot do itz anything with the
endoscope. Once you can’t see, you [13)
can’t work, and you should stop ar that
point.

114]  you iry to push the endoscope into
the (1s) brain to stop the bleeding, then I
think that that is 16y a deviation from the
standard of care,in that people 17 doing
endoscopy make the point that when
you cannot [1s] see, you cannot work.
The only thing that you can do (19 is
irrigate, and if you can’t see, you have to
stop (200 and back out. That's ali,

i215 @ Lunderstand what you say he did
as being 12z a deviation from the stan
dard of care, Doctor. What 1 (23] was
trying to understand is what your une
derstanding of (241 that term is, the
standard of care. What isthe (25 standard
of care? Who sets ir?
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111 MR. BECKER: Let me object, because
that has 1z1been asked,and Ithink he has
given the best answer 37 that he can.

14t THE WITNESS: You can say what a
prudent |51 neurosurgeon would be do-
ing in practice that -~ You is; know, if you
get 100 neurosurgeons, everyone would
{71 agree or most would agree that an
approach to a (8 procedure problem
should have been done one way,and i it
was done in such a way that was ~ Like,
for (19 instance, if you operated on the
wrong side of - you 11 amputated the
wrong leg, I mean, the standard of care
{321 i$ you operate on the appropriite
side, you don’t i13; operate on the other
side, that type of thing.

14 BY MR, JACKSON:

nst Q: In this case it is clear thar the
surgery (16) that was undertaken was
appropriate surgery?

171 A Yes,

ri8; Q: It was clearly indicated; correct?
119y Az Yes.

201 Q: The approach to the surgery was
(211 appropriate; is that also correct?

i221 A: There are different ways in which
one 23 could handie the fenestration of
this tvpe of an 247 arachnoid cyst, and
one could do it endoscopicaliy or izsjone
could do it with an open procedure, so
that either

Page 63 E

11 woukd be appropriate.

rz1 € The choice by D, Barner of doing
it 131 endoscopically was an appropriate
cholce: correct?

(1 A: The choice by someone who Is
very {51 experienced in doing it this way,
that would be 6] appropriate, The thing
thatl have been impressed 7y with, to0,is
that there has been this huge wave of is;
enithusiasm for endoscopic procedures
and everybody wr presents their results
and they get beautiful results (10} and
they have minimal or no complications
and make it 11 seemvery easy.It isnot as
easy as it seems, and it 1123 takes some
experience in order to be able to be 113
proficient at using the endoscope for
fenestration.

114 Q: You do endoscopic fenestrations?
f1s1 A: Yes, I do.

116] Qi How frequently?

1171 A OfF arachnoid cysts?

ns; Q: Yes.

o3 Az T usually do those - I do most of
those ojasanopen procedure because
feel that I can do a (211 better job as an
open procedure rather than 22 en-
doscopically. The oniyones that we have
123) fenestrated endoscopically are third
veniricular cysts {24) because that is a
more appropriate approach; but for (29
most of the others, you can have more

visnalization,
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i you can have control of bleeding, you
can make more |21 holes,and thereby are
more sure that you get the cyst 3]
treated. So that is my own particular
approach, but 14 there are others that
claim that they get a good i5) result with
doing it endoscopically, and T don’t have
{61 any argument with that.

71 Q: When you said "arachnoid cysts,”
woudd 87 that include intraventricular
CysEs?

o1 Az That is just one location for an 10
arachnoid cyst.

i1y Q: Okay.

1121 A And T have no objection ar all to
trving 131 w0 fenestrate that endos-
copicaily.

141 Q: That was my question hefore, So
the 51 plan to use endoscopy w
approach this ¢ intraventricular ¢yst
was an appropriate choice; 171 correct?

181 A Yes.

o1 @ Okay. Your understanding is that
iz01 initially there was ~ when the fene-
stration was (217 performed that it was
performed appropriately; is that 22
COTreCt of not?

i241 Gi: Okay.

{251 Az 1 mean, there 18 no wav of telling.
Page 85

1231 A § presume so.

ity @ Why do you say that?

(23 A: We don't have - All we have is the
31 operative report. The only way of
knowing that it was g performed is if
you get a follow-up MR or CT scan and i3

| you show that the cyst is diminished in

size and then ) you know it would be
appropriate.

71 G So that I am clear, mavbe [ am
confused i8) here. Is there some criticism
in your mind of the 9 initial fenestration
attempt?

o) MR. BECKER: Stereotactic He istalk-
ing about (1} the first sterectactic attem-
pt.

i1z THE WITNESS: The first stereotactic
attempt 113 was not successful,

1t4) BY MR, JACKSON:
1151 Q: Why do vou say thar?
ns) A: Because Dr. Barnett said so.

171 Q@ What about the fenesteation itself,
do (181 you have any criticisin of that?

1o A No.

r20) Q: You talk in your report of it being
(21] anclear as to why a biopsy sample
was not gained {221 initially. What do you
mean by that?

1231 A: Well, when one makes a fene-
stration, you (24 can take small-cupped
forceps and obtain tissue arthe (25 site of

fenestration and in the process of
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{1} fenestrating get tissue, Now, appare-
ntly no fissue j2) was obtained at that
time.

131 Q: How long have you been doing
endoscopic {4y surgery for fenestration
of arachnoid cysts, Doctor?

is1 A: More than five years.

6] Q: We are now inn 1997 so you would
have (7] started that in ~

1 At Around 1990, something like thar,
o1 Qr Around 19907

109 A: Roughly ldon’tknow specifically,
011 Qi Priot 1o that you were not using
1121 endoscopic procedures for fene-
stration of arachnoid [13] cysts?

(14} Az Istill rarely use them for arachnoid
{15] CYSIS,

ne Q: Were vou using endoscopic pro-
cedures at (17 all before 1990 for brain
surgery?

fis; A: No.

g G When did endoscopic proced-
ures for brain (o) surgery start being
used?

211 A: Around the turn of the century.
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iz21 & Why did vounot startuntit 199010
use (231 endoscopic procedures?

241 A You have to ook ar risk/henefit
ratio, s and the equipment hashecome

miuch better pow than ever
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(11 before, so that with the development
of new equipment 1z the technigue has
become more efficient and safer, and 13
as z result people have gone back w
trying endoscopic j41 procedures.

5] Q: What percentage of your pro-
cedures are {6 endoscopic?

7) Az A small percentage.
181 Q@ Are you able to quantify it for me?

191 A If you include putting shunt ca-
theters noy in, we frequently use an
endoscope to put our shunts 11} in; 5o I
didone last night withan endoescope and
I {121 did one yesterday - the day before
with an endoscope (13] 1o put 4 catheter
in, so we are using that all the (4 tme,
which is endoscopy, so thatis something
that we [15] do day in and day out.

161 Qr Okay, How about exclusive of
that, 17) excluding the use of endoscopy
for a shunt catheter -

1181 Az Infrequent -

9 Qi - what percentage of your -

zoy A: Infrequently. Maybe one or two
casesa (211 month Ithink we do together.
122; Q: When were you first trained to do
z3; endoscopic procedures?

(41 A: First probably around 1990, some-

thing 125 like that,
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11 Q: Where did you receive your train-
ing?

21 A1 went to several courses and
watched 3) other people do them, you
know, in a similar manner to (4 Dr.
Barnett.

5] Q: Are you able to tell me where you
got (¢ that training, what courses you
took?

(71 A: Yes. There were a couple of cour-
ses put (8} on by the pediatric section of
the American 1 Association of New-
rologic Surgeons. I was in one in 101
Boston.

111] Q: Was that in '907

1121 A: Tdon'trecall. It was~ It could have
113 been in the kate '80s. Also there wasa
course in (143 Phoenix,

115t Q: Excuse me fora moment. The first
one [16) that you talked about in Boston,
who was the (17 instructor?

ns; A: ITdon't recall,

riop Qi Was it an actual - Did vou actually
{201 ghserve the procedure, participate? I
mean, what was 211 the training inwolved
that you ook in Boston?

1225 A: It was 2 two-day course that was
et o 25 with lectores, visual smaterial,
and then simuolzted 24 type of pro-
cedures that one performs,
1251 € Explain that part for me, if you
wonld.
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11 Ar You had models and you practiced
doing 1z endoscopic procedures on
models.

s Qi Okay. And Fm sorry. You were
relling 14) me about a second course.

51 Az Correct.

(61 G: Where was that again, please? Salt
Lake i City?

(81 A: Phoenix,

is1 Q: Phoenix. Okay. When was that
course, do o} you recall?

11y A: It was a year or two after the
Boston 112] course,

(121 & Who taught that course?

41 A: Kim Manwaring was one of the
people 1151 there.

61 @: And how long was that course?
(17 A: I believe it was a two-day course.

s G What was the format of the cour
se?

noi A: It was similar ro the first, but also
one [20) had animalis, pigs that weactually
did the endoscopic (215 procedures on.

[z2; Q: Did you actually perform pro-
cedures, you (231 personally on these
animals?

241 A: Yes, I did.

125) Gt How many procedures?
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(11 A: A whole day’s worth.

21 Q: [ don’t know ~ Can you guantify
that? 31 Was it one pig? Two pigs? How
many?

141 Az Several pigs, and we just took turns
151 doing a procedure on the pigs.

1 Gt Any other training that you re-
ceived 71 other than these two courses
for endoscopic @ procedures?

@1 A: At meetings there have been many
(o1 presentations regarding endoscopy.

1y G Since 19907
1t2) A: Yes.
113 Qi The —

1141 A; Some might have even been be-
fore. I am (151 just using that as a rough
time. It may have been (6 mid-"80s, |
don't recall specifically, but it is [17)
roughly - Ithas beenabout 10 years now
that people (18; have shown a renewed
enthusiasm for endoscopic 19 tech-
nigues.

oo G Did vou bave to bhe certified
before vou 21y started doing endoscopic

procedures?

2z A Yes.

a1 G How did yvou go about certif-
ication? What (24 is the process that is
required?

251 A: You had to show that you had

SORE L
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i courses to become familiar with doing
the pracedures,
i1 Gt By whom were you certified?

131 A: By our hospital.I mean, 1 was given
a (4 certificate that showed I had suc-
cessfully completed (51 the courses, and
then Throught that to our hospital 16) and
was allowed 1o do endoscopic pro-
cedures.

71 €: So you had 1o make an application
with 8 your hospital for privileges 1o
perform these 9] procedures?

noy A: I believe so.

11 Q: And -

1z A: I think you had to show proof of
[13i training,

(143 Qv What is your morbidity for en-
doscopic 15 procedures, Doctor?

11e; A Which kind?
71 G Fenestration of cysts.

i8] Ar So far we haven't had any sig
nificanti9) morbidity. We have had some
~ I remember a case of 20] transient
diabetes insipidas that resolved in a
couple 2y of days, and we have had a
coupleof cases where there 221 hasbheen
some bleeding, one in which we coul
dn’t see 1231 so we had to stop.

r24] G Bleeding is a recognized com-
plicagion of (251 endoscopic neu-

rosurgery?
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iy A: Yes.,

{21 Q: Specifically relative to the fene-
stration 131 of cysts?

41 A Yes.

151 Q: Are you able to tell me your mor-
bidity 51 rate for bleeding related to
endoscopic fenestration 17) of cysts?

18] A; What degree of bleeding? You will
always 1 get some bleeding. Are you
taiking about 1 red cell, ji67 or are you
talking about 3 hematoma that is 5 1y
centimeters in diamerer?

1121 Q: Certainly vou can't tell when you
have 1 p3 red blood ceil. I mean, [ am
talking about a (14; complication that you
would consider a morbidity — 151 that
would go into your morbidity statistics.Jt
61 would be something more than 1
cell, ke it?

117t A: Fortunately I have not had any
mjor 1 bleeding with doing an en-
doscopic procedure. And if (391 we can’t
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see, we stop.

gy @ Do Frake i from vouwr answer that
you (21 Cannot give me 3 guantification
of your -

(221 A: 1 have had - [ can remember one
case of psp wransient disbetes insipidus
and that is it

tza1 @Q: And you mentioned bleeding, you

have had 1251 that experience also?
Page 73

iy Ar Correct,

121 G: How many occasions?

31 Ar A few times.,

) G How muany is “a few"?

is1 A: Two or three times.

61 Gz Ot of how many procedures?
1 A Dozens.

81 @ How many dozens?

o1 A Ol let’s say, incidents of under, say,
(10 around 5 percent maybe.

117 Q: So that Tunderstand it, vour bleed-
ing (12) incidents for endoscopic fene-
stration of cysts has (i3 been approx-
imately 5 percent?
[4 A: Something like that, ves,
- 1151 Qi What is your overall complication
_rate 1] for endoscopic fenestration of
Cysts?
1171 Az 1 don't do most of the cysts 18l
endoscopically. I use an operating rmic-
roscope t¢ do ng the fenestration in
MOSt Cases.

- 201 @Q: Okay.So for you to do endoscopic
¢ 121t fenestration of cysts is an infrequent
thing?

2z; A: Yes, it is.

(23 Q: Bven since 19907

(24 A: Yes, it is.

[z5) Qi Now, Doctor, are you judging Dr.

Barnett
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r11 by the standard of care that is applic-
able since 19907

(21 A: The procedure was done in, what,
19887

i3 Q: It was.

41 Ar T don't think that the standards
have 151 changed from 1988 to 1990 0rtwo
1997,

161 Q: You yourself were not doing this i7)
procedure in 1988, were you?

w1 A: I may have been.Igave you 1990 as
a o1 rough time frame. I could have been
doing it in 1986, 10y '87. { don’t know
offhand.

i Q: Were you?

yiz1 A I could have been, You are asking
me to 1131 be very specific on something
that I would have to go nnsjand check the
records,so realiy don’tknow, but we (157

were doing proceduores around that
time.

i1 G Priorio ~ Well, vou used the term
1990, 117 Doctor,

(st A:; Thatwas an arbitrary time point. It
(191 certaindy wasn't 1930 Ko wasn't 1960,
It wasn't 200 1970, It wasn't 1980, i was
sometime after 1980, 21 Canwe use that
term Bow?

j2z; Q: Well, T asked you initially when
you {231 started doing these, and you told
e 19940,

i24 A: T said roughly. That wasn't an

absolute (257 time line.
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i Q: How many had you done before
19907

i2i A T don't know,

131 Q: How many had you done by 1988¢
41 A T don’t know.

i51 @ Had vou done more than one?

i6; Az By 19- - I have absolutely no idea.
71 Q: Do you feel it is appropriate to be
i critical of a doctor and render op-
inions against hirm g on standard of care
for a procedure that you were not [10]
doing?

{113 MR. BECKER: Objection. He -~

121 BY MR. JACKSON:

1131 @: You said you weren't doing it. Do
vou 141 feel that that is appropriate?

1151 MR. BECKER: Objection. He didn’t
say thar, 1161 but vou can go ahead and
ANSWer,

1171 MR, JACKSON: I'm asking him.

181 MR. BECKER: You can answer the
question.

{19y BY MRA. JACKSON:

120t Qi Assuming that this is a procedure
that (215 you yourself did not do before
1990, Doctor - Assume {z2) that.

iz5; A: Okay. Assume that I had not done
it. (24t There are certain basic tenets that
one follows in (251 medicine and - For

mstance, if you are supposed to
Page 76

1 amputate the right leg and vou
amputate the left leg i by misuke,
whether or not you had done any 3
amputations on legs doesn't mean that
you caiy't say s; that removing the wrong
leg is — there is no reason (53 why vou
cannot judge that removing the wrong
leg is 61 the wrong thing,

71 Q: Qkay, Understood. Bur as it refates
to 18 the approach to a complicationin a
surgical procedure 197 that vou don't
perform, do vou think it is fair and i
appropriate to judge another doctor's
standard of care (13 relative to —

123 A Well, whenever the topic was

presented, s # has always been
emphasized that i you have 14 bleed-
ing, you can't see, you can't work, and
that nsithere is no way that one canstop
bieeding 16 endoscopically 1o push the
endoscope into the brain to 17 oy o
stop the bleeding I don't think anvbody
would (181 advocate that before 1988 or
afterwards,

1roy Gi: Well, then, my question - I guess
the [26] answer to my question is that you
do feel comformble i rendering stan-
dard of care opinions onthe approachto
@221 complications whether you were
doing the procedure Of 1231 not at the
time?

124] A: As far as this one particular issue

BOCS, [25] YES.
Page 77

1 @ What happens or what is the risk if

the |21 bleeding doesn't stop?

131 A Itis rare that it doest't stop, but if 14
it continues,thenyou haveto doanopen
craniotomy 5) t¢ find the source of
bleeding and stop it

161 Q: Is death a possible end point?

7 A: I the bleeding continues and you
don't [s; stop it, yes.

191 @t Are you critical of the fenestration
noy itself, the first procedure, the first
attempt as was (11 discussed here?

121 A: The first attempt was unsuc-
cessful, I {135 believe.

114) Q: Okay. And then it is your under-
standing 15 that he went to a freehand
passage; correct?

161 A That's my understanding.

1171 Q: You are not critical of the fene-
stration 118} that was actually accom-
plished; correct?

1191 A: That is correct.

201 Q: You make comment in your re-
port relative 21} to a further biopsy,and [
understand that to mean 12z that afterthe
fenestration was accomplished, you 23
believe that some biopsy sample was
taken or should 24) have been taken, is
that -

251 Would vou clarify that for me. Let me
Page 78

(1] ask it that way.

21 A: Well, after the fenestration was
done, 3] one would think that that was -
sinnce that was the (4) goal of surgery that
you would stop at that point. 15) There
seemed to be little reason to do a biopsy
after 161 completing the fenestration,

i71 Now, the source of biopsy and bleed-
ing (81 was obviousiy in the thalarmus and
you are not wying (9] to fenestrate the
arachnoid cyse into the thalamus, so siol
there was very little reason 1o have tried
to take a pu biopsy in that location
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knowing that this was, as n2) Dr. Barnett
said, he thought &t was either an (33
appendable or arachnoid cyst, and it
wouldn't make any n4y difference on
how youreated one versusthe other. ps)
S0 the need to take a bilopsy was very
marginalat pie) best, and you always have
to look atthe risks versus 7y the benefits
of doing something, and if the benefits
(181 do not exceed the risks, then you
shouldn't be doing 1191 it.

201 So it didn’t seem prudent to take a (211
biopsy ar another location from where
the cyst was 227 fenestrated, and there
was no benefit in taking this (33 biopsy.
There was obviously risk as demon-
strated by (243 the complication that
ocourred,

1251 @: Whenyou fenestrate cysts, do you
biophsy
Page 79

f1) them?
121 A: Sometimes.

31 Q: What is the determinative factorin
your ¢4 practice?

{51 Ar Well, if I am doing an open pro-
cedure and i6) there is some tissue there
and it isvery easy to 7] visualize and take
a piece of it, then I take a 187 sampie, [
would be excising tissue anyway, and
rather (9 than just throwing it away, 1
usually give some of it (10] t0 go 0
pathology. When we are doing endos
copic 1111 techniques, then most of the
time we do not take a (121 biopsy.

1131 Q: Why not?
14 A: There is no reason to, and plus

there is [15] a certain amount of risk
involved in it and there is 116) no benefit,

117) G: What is vour understanding of
why (181 Dr. Barnett took a biopsy?
{191 A: I have no knowledge of why he
took 4 1201 biopsy.
211 Q: Okay. Do you believe that it was
1221 inappropriate for him to take the
bicpsy?
z3j A: It wasn't prudent.
(241 Q: Was it below the standard of care?
izs] A: It depends on how you define
things. I
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(1} mean, you have to look at risk versus
benefits, And = if the risk of doing
something exceeds the benefit, (31 then
there is no reason to do it, it wasn't
prudent,

14) Q: In this case, Doctor, was his dec-
ision to (5 obtain a biopsy in your
opinion a deviation from the ¢ standard
of care?

71 Arie depends on how one defines
standard of w1 care.

191 G Your definition.

oy Al B wasn't prudent o do g biopsy
Because ni the visk exceeded the bene-
fit, and there was no reason 1210 do a
biopsy, particularly in another location
from ny the site of fenestration, He bad
accormplished what he (141 had set out to
do, and there was — he was over the (15§
thalamicregion, and why he would want
to take a 6 biopsy from there is, you
know - there is no reason 171 why he
should have taken a biopsy there.

it Q: I peed to be clear here, Doctor,
frecause (191 this is the one chance Lhave
to explore your opinions (20; before this
goes to trial, So are you saying that (21) Dr.
Barnett’s decision to obtain a Diopsy was
a (22 deviation from the standard of care?

35 A 1 think most neurosurgeons hav-
ing 24 fenestrated the cyst would not

agtempt to biopsy over 25 the thalamus.
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1) Q: But there are neurosurgeons who
would do 12) thar; correct?

31 A: I would hope not.

4 Q: Well, you said "most," and I am
trying to ) clarify it

wr A Well, T can't speak for every 7
neurcsurgeon,and justbecause ~Imean,
there are 13) some newrosurgeonsthat do
things that are not 191 necessarily approp-
riate.

1101 Q: I am having a hard tite getting a
11} definitive answer from you here,
Doctor. ] am trying nz; to understand -

133 MR. BECKER: Well, he has answered
it, John.

114) MR. JACKSON:No, he hasn't an-
swered it, Mike.

r1s; Qi Are you saying in this case - are
you fi6] going to give testimony that the
decision by 117 Dr. Barnett to obtain a
biopsy was below the standard 1s) of
care?

s197 Ar I'will say that it was an imprudent
1201 decision to do this, that there was no
reason to do 2] it, and that there was no
benefit in doing it, and 22) there was risk
to doing it;and therefore, since there (231
was more risk than benefit, it should not
have been 24 done,

1251 Q: Okay. Doctor, [ don’t understand

why you
vy Page 82

111 are having difficulty just saving "yes"
or'"no” to my question. [ mean, it was or
it was not a deviation 31 from the
standard of care.

14} MR. BECKER: Based on your def
iition, Doctor, 51 if you can answer.

i) MR, JACKSON: Well, yes, using your
m definition.

@) THE WITNESS: If 2 resident had done
that, I 19 would have told him that that
wis an inappropriate o) thing 1o do. it

should not have been done. There was
j1i; RO reason o do it

[ BY MH. JACKSON:

(13t € Was that degision or was it not a
i14; devistion from standard of caref

nsy Az Taking 2 biopsy is not a deviation
from (167 the standard of care. Doing &t
under these a7 circumstances, after
having successfully fenestrated ns the
¢ystand doing it overthe thalamus- vou
know, 191 you are looking for black and
white answers, This was (201 not prudent
to have done.

21} But then you are going to turn around
ared 1221 say, "Well, isn't it appropriate to
get a biopsy of (231 material,” and I think
most neurosurgeons would agree 24
that taking a biopsy of the cyst is
reasonabile to do zs] and nobody would

say that that is a deviation of
Page 83

(i1 standard of care. So biopsy of the cyst
in and of (21 itself is not a deviavion, so |
don’t have any [3) problems with doing a
biopsy.

il Qr Okay,

5] A: Doing it after the cyst had been 6
fenestrated and doing it over the thal-
amus, there was (77 o reason © do it,
there was no benefit beyond the 8 risk
of doing it and so it, you know, wasn’t 2
wise 191 thing to do.

1101 Q: I understand that, Doctor. But the
f11] standard that exists here is whether
or not your (121 opinion is that his
decision to do that in this case 113y under
these circumstances was a deviation
from 14 standard of care,and lamtrying
to get an answer {15 from you 48 to
whether you say it is or it isn't, We 1§
have not still concluded that,

1171 Az You are going to come back to me
and say (1e) that [said that taking a biopsy
was a deviation of 191 standard of care.
Taking a biopsy is not a deviation 120} of
standard of care.

rz1; @: Okay.

iz21 A: Doing it under these circumst-
anceswas (23 inappropriate because you
had alreacdy fenestrated the 24 cyst
There was nothing to suggest any other
type of [25) diagnosis. And then why are
you taking a biopsy over

FPage 84

(1] the thalamus?

121 Q: That is what I am trying to un-
derstand, 13 Under these circumstances
in this case are yougoing (4 to saythat Dr.
Barnett's decision to mke the biopsy (s
was a deviation from standard of care?

161 Ar It was a very unwise thing to do.
You 17 getinto a bit of a gray area. It was
not a prodent wm thing t¢ do, and if
something has more risk than s benefit,
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vz should not be doing it And ¥ don™t
see (1ot the risk here being less than the
benefit.In fact, 11 the risk was more than
the benefit under these set of g ol
CUMSIANCES.

{131 G: Is that a "ves” or 2 "no,” Doctor?
{141 MR BECKER: Do you want 1o take 2
break and s walk to me?

ne THE WITNESS: Yes.

7 MR, JACKSON: No. Not um#! he an-
swers that (18] question, Mike,

(o) MR, BECKER: No. We can take a
break. Come 201 on, Doctor.

f21) MR, JACKSON:No, Doctor, don't
take abreak. (221 He cannot tell you to do
that. Thatisnot parappropriate. Iwantan
answer to the question -

z4 MR. BECKER: Doctor, vou can hreak
any -

1z5) MR, JACKSON: - and then you can

take a break.
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11y MR. BECKER: - time you want to. You
can 2] take 2 break any time you want to.
131 MA. JACKSON: No.

. 141 There is a guestion before youw, It is (51
. inappropriate for you to take a break -
151 MR. BECKER: You can break.

(71 MAR. JACKSON: - before you answer
that (8 question. Now, he is not your
. lawyer. He knows 97 better, so please
- answer the question and then take a no
hreak.

11 THE WITNESS: I will not go any fur-
ther than [:2) what I have said.
13 MR. BECKER: Ckay, Doctor.
take a break,

r14) MR. JACKSON: Take a break, if you
would like,

1151 Doctor, T will ask you not to discuss
116) your testimony with Mr. Becker on
the break.

1171 (Recess.)

318 MR, JACKSON:1 understand that
there is a 191 seven-page time line that
you are going to mark as o3 Exhibit 1.
1211 There isan article that we referred to
1221 earlier that will be Exhibir 2.

123 The first portion of Dr, Barneit's (24
deposition will be Exhibit 3. And the

second portion 125) will be Exhibit 4,
Page 86

Let's

11 (I¥scussion held off the record.)

2 (Defendants’ Exhibits 1 through 4 3
were marked.)

4) MR. JACKSON: Pam, would vou do
me the favor 51 of reading the last
guestion that was asked. Can you 4
locate that,

71 (Record read as follows:

i

{8}

Question: That is what [ am trying v to
understand. Under these circumstances
1107 iy this case are you going 1o sav that
(131 Dr. Barnett's decision 1o wake the
Biopsy 11z was g devistion from standard
of cared")

1131 BY MR. JACKSON:

(141 @ Doctor, what I8 your answer to
that 115 question?

pel Az To do a biopsy 15 not below
standard of (37 care.
is: To take a biopsy in this set of 19
circumstances, which was not part of
the fenestration 20) procedure, over the
thalamus after successfully 2y fene-
strating the cyst, most prudent new
rosurgeons 2z would not do a biopsy in
this circamstance because the (23 bene-
fits of doing the biopsy would be equatwo
or (241 greater than the risk - The risks
would be greater (25 than the benefits of
doing such a biopsy.
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11 And if you wish to define standard of
izi care in those terms, then that would
be below the 135 standard of care in that
context, Once again, the 4 standard of
care issue 1o me is ~ You are trying (o 51
make something black and white which
sometimes is not ¢ always so well
defined.

(71 Q: Doctor, I am not trying to make it
black 8 and white, I am wying to
understand what opinions [ you are
going to render at trial and that's -

noi MR. BECKER: Well, John, let me just
saythis 111to help you. Ithink the doctor
was concerned 121 about ~

1131 MR. JACKSON:No, Mike, I don't
needyourhelp.i4 lappreciate thatbut ~
s MR. BECKER: You sure do. The doc-
tor was (16! concerned about taking a
general statement and turning 07 it
around to very specific facts of the case,
that’s (181 all.

1191 BY MR. JACKSON:

201 Q: Doctor, when you took the break,
did vou 20 discuss this with Mr, Becker?

1221 A: Very briefly,
i23; Q: What was the discussion?

1241 Az Just what we said. Just what he
said, 1251 what Mr, Becker just said.
Page 88

111 Q: What Mr. Becker just said?
iz; A: What Mr. Becker just said.

31 Q: Was there any other discussion
with him i) on the break?

rsy A: No. Just about going to the bath-
roOm.,

ist Q: Did that work out okay?
71 A T fine,
81 @ How abowt him, is he okay?

91 A He will have to answer for himeself.
ey @ Okay, Very good. iy We have
marked some exhibits here, 1z Doctor
Jusst so that the record 18 clear, No, 1 was
n3jthe tine line, the seven-page time line
that you (14] received from Mr, Becker,
correct?

{15 A Yes,

1161 Q: No. 2 was the article, the man-
uscript 17 that you described for us?
18] A; Yes,

119] Q: No. 3 and 4 were portions of (20
Pr. Barnett's depo, 3 being the first
portion, and 4 Ry being the con
UNuation; Correct?

2z Az Correct.

31 MR, KELLEY: Did vou give both artic-
les to be i24) copied?

(25t MR. BECKER: Yes. He has only mar-

ked one.
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11 MR, KELLEY: John, you might want to
murk No. 2 [ 2-A and 2-8.

131 MR. JACKSON: Okay. Fine. Just make
that 14 clear on the record. Your being
there, why don’t you (51 just clarify it for
me because I am not sitting there (4]
looking at it, and it will make it easier if
you just [7) do it

181 MR. KELLEY:I will do it when we get
them 91 back.

i10) MR. JACKSON: Okay. Good.

i1y Q: So 2-A and 2-B willbe yourarticles,
(121 Docror, okay?

(131 Az Okay. Correct.

(141 Q: Are the depos there with you
now?

t151 A Yes, they are.

61 Q: I understand that you made some
markings [17) or tabs at page 50 and page
827

191 A Correct.

191 Q: Can you go to the one on page 50.
i20] Whar was it on page 50 that vou
found (21} significant or that you marked?
221 A: Line No.7:

231 "So you were looking to see what -
zsi"Answer I was looking to see what (25
was bleeding. I was attempting to con-

trol
Page 90

{1] i
121 Q: All right, What significance is that

O 3} you?

i A And then it goes on to sav: |5
"Question: And you -

(8] "Answer: Inn the process I believe I (7
injured ~ directly injured that part of the
w1 brain with the endoscope.”

o G Okay.
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1o Al It says:

ttr) "You passed the endoscope into (121
the brain and into the area of the nx
parenchymal whete the bmin bleed
cccurred?

(141 "Answer: Either the endoscope oran
[15) instrument in the endoscope, ves.”
116 G That portion of it, that goes back
to (171 your comments that you believe
Dr. Barnett -

18] Al you can't see, you can't work,
and 119 pushing the endoscope into the
brain to stop bleeding (20} is not approp-
riate.

211 Q: Okay. Let's go to page 82, What
was it 1221 on page 827

23] A: On line 8;

1241 "Question: Doctor, is it your opinion

1257 thar it was that action of probing in
the
Page 91

g1 injury to Tina's parenchymal area that
is iz responsible for the plegia that she
has 1 Today?

t4] "Answer: It was responsible for the (5]
plegia she had last time I saw het”

61 @: Were those the only two pages that
you {7t had marked?

81 A: Yes.

91 @: 1 understand that there is some
writing no) and notes in the deposition;is
that true?

(11: A: They are not mine.

f1z; Q: Thatwas going to be my question,
Any 3] writing that is in the deposition
was writing from {i4] someone else?

1151 A: Correct,

(16] Qi Did it come 1o you in that form?
171 A: Yes.

g181 Q: Okay. It was not done by youoran
(1%} assistant or someone in your employ?
izt A Correct.

211 Q: You have talked some about this
risk/ (221 benefit analysis, Doctor. Do you
believe that 231 Dr. Barnett engaged ina

risk/benefit analysis before (241 taking
the biopsy?

{251 A: Could you be a lttle bit more
specific?
Page 92

{11 I'm not sure what you are asking.

{21 Q: Okay.I will try. Let me refer you to
{3{ your report, page 2.

(4 A: Yes.

51 Q: At the end of the first paragraph on
bage (6 2 you make a comment, and |
quote:

171 "Before further biopsy of the cyst ]
wall is made, the physician must engage
in 51 2 risk/benefit analysis (o determine
if such noj is warranted, and it appears

that the (111 potential benefit of biopsy
did not exceed (121 the risk "

1131 Are yvou with me?

[i4) A: Correct. Ves, Lam.

151 G Is it your belief that before ob-
taining ns the forther biopsy Dr. Barnett
engaged in a risk/ (171 benefit analysis?
81 A: I was not inside his head at the
time (191 that he was doing it so [ cannot
state,

201 Q: What do you believe? Do you
believe that (211 he did or did not, or do
vou have any opinion in that [22) regard?
(z3; Az I don't have an opinion.

1241 Q: If he did engage in a risk/benefit
1251 analysis prior to doing the biopsy,

would that have
Page 93

111 been appropriate?

121 A: e is always appropiiate 1o do such
131 analysis any time you do a surgical
procedure. :

i1 Qr Okay. And if in his analysis he (s
concluded that hie should proceed with
a biopsy, you & would find that in-
appropriaic in this case?

{71 A: Iris not inappropriaie to biopsy the
181 walls of arachnoid cysts,

91 Q: 1 understand, Doctor. | am talking
o] about - Sc we have a clear un-
derstanding, T am 11 taiking about in this
particular case. And my {1z question is—1
am trying to be very specific, L hope 1311
am being specific for vou In this case, if
i14) Dr. Barnett engaged in a risk/benefit
analysiswhich (151 was appropriate - You
agree we me that if he did it, p16) that was
an appropriate thing to do - correct? -
117) engage in a risk/benefit analysis?

1181 A As one does everything in life as
well as (91 in medicine or neuros-
urgically one always thinks of 20 the
risks versus the benefits.

1213 Q: And that is the right thing to do,
isn't f221 it?

123 A: Right. Every time vou decide w
cross (24 the street you make a ris-
k/benefit analysis, don’t 1251 you?

Page 94

iy Qi Ltry to.(zi Now, let’s assume that he
did that, and @3 let’s assume in this case
that he,as we know he did, 14 concluded
that the biopsy would be appropriate to
i5] take. You disagree with that? You
think it was (6! inappropriate in this case
for him to go forward with 71 a biopsy;
correct?

i#1 MR. BECKER: Objection. Asked and
answered (91 three times. You can answer
it one more time, and 1o then we are
FOINE 1O MOVE O,

nn THE WITHNESS: In this set of cir-
cumstances, he 1z had already fene-

stratedthe cyst, he badaccomplished 11

what he had set out 10 do, by his own

testimony the (14) two choices were that

of an appendable versus the (151 ara-

chooid cyst, the treatment would not

vary, and [i16) there was lnle need or

benefit to try o take a (177 section of the

cyst wall over the thalamic region.

f1g) BY MH. JACKSON:

1oy G Doctor, why is it so difficult 1o say

(20 "yes" or "no" to that quesdon?

[z1; A: Because you are trying 1o turn my

[22) testimony into something that T am

not sayingand (231 applying it ina manner

in which I am not intending (24 it

i25) @: All right [ am simply trying 1o find
Page 95

(1) utr whether you say it is a deviation
from standard of 121 care or not,

31 MR, BECKER: John, he has answered
that three (4 times.

51 MR. JACKSON: Well, he hasn't an-
swered it ver, ] but we will move on.,

i Q: Your next sentence, Doctor, you
say;

181" The clear deviation fromthe standard
91 of care” - and Iamin yourreport again
going (101 to the next paragraph on page
2 - “pccurred at 113 the time bleeding
was encountered.” Okay?

1121 A Yes.

{131 Q: Are you with me?

114 ArYes.

115 Q: Why do you use the adjective
"clear &y deviation"? Does that suggest
that the other (17) deviation is not a clear
deviation?

[:81 A: Some things are obviously more -
stand (19 out more thanothers.Some can
be in a gray zone and [20) some are
definitely in the black zone, if youare (211
using black as being the wrong zone.
izz1lf youcan'tsee,youcan'twork, and to
(231 push the instrument into the brain to
stop the 124 bleeding when you cannot
see anything is not 25 appropriate, and

that is one of the things that
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11y evervbody makes clear when you are
tatking about doing 12 endoscopic pro-
cedures,

i3l Q: Okay. That is clearly in your mind a
14} deviation of standard of care, how he
approached the (5 bleeding; correct?

61 A Yes.

71 Q: The other criticismyou have is less
i8} clear in vour mind as a deviation from
standard of [9) care?

pop Az There was no reason to get the
biopsy, I 111 don't think that 2 prudent
newrgsurgeon would have 121 done 2
biopsy under those crowmstances at
that site, 1131 bur once again, w obtain a
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biopsy in and of itself 4 from an
arachnoid cyst is not below the standard
of 115; care.

14 G You g0 on to say in your report
after j17) that first sentence:

pst "Endoscopically when bleeding oc-
curs 191 the appropriate thing to do iswo
irrigate.”

oy Iid he irrigate?

121} A: Yes, he did.

(221 Q: Okay. You say:

(23 "Bleeding eventually will stop on its
i24) own and if the bleeding does not,
then one (251 must proceed to a cran-

iotomy." Correct? b
age 97

i A: Correct.
21 @ That would bean open procedure?
i3 A Yes.

14 Qv What are the risks of 2 cranictomy
under i5; these circumsiances?

6] A Well, if the patient continues to
bleed (mand the patient will go on to die,
then obviously the s; risk of doing the
craniotomy is less than not doing v the
craniotomy. H you are doing a cran-
- jotomy on (o] someone who doesn't
need to have an operation, then 11 the
risk of doing the craniotomy exceeds
that of the 1121 benefit,

1131 @: What are the complications of a
p4r craniotomy under these circumst-
ances orf potentiai (15; complications?

: 1161 As Complications from a craniotomy
: 1§ you u17; can lacerate one of the major
dural vena sinuses and (18 not gain
control, the patient can bleed to death,
You {191 can lacerate the cortex, You can
get an air embolism 2oy under certain
circumstances if you enter a large (21
venous sinus and the head is elevated
well above the (221 heart. You can get
infection of either the bmin, 231 CS.E
spaces, the bone. Those are things that
124 readily come 10 mind.

1zs; Q: Your strong opinion in this case
Page 98

(11 apparently is that Dr. Barnett's
approach to the 121 bleeding circumst-
ance was inappropriate; correct?

131 A: Correct.

i @ Are you of the opinion that he was
(5] inexperienced in this procedure and
that that played a 6 role?

7y A That could definitely have playeda
role.

s Qi Are you saying that it did?
i A 1 don't know.

el Q: Okay. Are vou of the opinion that
he (11 panicked?

(121 A I have no idea,
f131 Gi: So yowu are not going o render an

opinion f14) that he panicked in these
cltcumstances?

1151 A: Thave nothing upon which o base
& [i6) statement either positive or neg
ative,

171 G And you are not going 1o state an
opinion (14 that his approach (o tiis was

o od result ofsome ck of g experience in

this procedure; is that also correct?

rz201 A That may be the case, but [ have
not (211 rendered an opindon in that
regard,

(227 Q: Are you going to?

(231 A T wasn't necessarily planning 10,
i24) Q: That stilf is a little equivocal for

mie. (25) I need to know whether thatisor

is not your gpinion,
Page 99

111 A: T was not going to give an opinion
O {2] experience.

31 Q: Okay. How would you characterize
(41 Dr. Barneut's training for this pro-
cedure that he (5 described in his
deposition that vou read?

61 Az Like other people, when some-
thing new is 17 introduced, there is
alwaysa learning curve and you 8 &ry to
getas much training as you can and then
you (9 have to cautiously apply that
training, and I think 101 what he did was
appropriate.

(11} Q: Okav.He had good training for this
1121 procedure?

3 Al By the description, he availed
himselfof 4 what training was possible,
yes.

1151 G And his experience in actually
performing 6} the procedure itself, you
are not critical of that, 1177 are you?

nsp A: Could you be more specific,
please?

1191 G I will try. He had performed this
(201 procedure before at least Ibelieve he
said at jeast j21; twice was in his dep-
osition, so his decision to 22 perform
this procedure in terms of his experi-
ence is i231 not a subject of criticism by
you; correct?

(24) A: No,

{2s] Qi No,Tamnot correct;or 10, it isnot

4
Page 100G

{11 subject of criticism?

121 A: ¥t is not a subject of criticism. It 3]
sounds ~ Once again we get into this
business -~ we {43 ger technology and
sometimes we get enamored with the (5]
technology and focus on the tech-
nology, and this is a 15 simple straig-
hiforward probiem that could easily be
171 addressed by - without all of the high
rechnology. I 18 mean, this procedure
could have easily been done other 9

WHYS.
o) G Baxt vou are not critical of the fact
that 111 he chose 1o perform it this way is
what [ understand [12) you to say. Thas
was not g deviation in vour opinion?
1131 A For 3 problem Hke this o be
approached (14 that way is reasonabie,
yes.

(151 G Okay. Thank vou. As it relates 1o
the (16 cyst that was being fenestrated,
Doctor, how would you (17 characrerize
the cyst in terms of whether it was ns)
benign or not?

19 A: Tt was anarachnoid cyst,and an 2o
arachnoid cyst is benign. It is not a
malignanyt [21] process.

(2z: Qi Is that known to you as a new-
rosurgeocn 1231 before you go in?

f24) A: Yes.

i251 G Definitively known?
Page 101

) A: Inthis set of circumstances I would
say (21 yes.

31 Q: 8o you believe that before the
procedure 4 was done it was definitive
that this was a benign 131 cyst?

161 A: Yes.

7 Qi Based upon what?

st A: Based upon its imaging charac
teristics.

101 G Describe that for me. What do you
mean {10} by that is what [ am asking.
iy Ax The way inwhich it - 1t's a thin 12
membrane that is filled with a fluid that
has the same (133 CT or MR charac-
teristics of C.5.F without any 4 en-
hancement, without any degree of nod-
plarity. It has s all of the typical
characteristics ofan arachnoid (16 cyst.lt
just doesn’t look like anything else.

1173 G Does this go to your criticism of
taking (18] the biopsy?

1191 Az You have to think about the ris-
k/benefit (201 ratio which -

121} (Brief interruption.)

1221 THE WITNESS: Off the record.

1231 MR. JACKSON: Okay,

124j {Dviscussion held off the record.)

125; THE WITNESS: If you are sure that
this is an
Page 102

131 arachnoid cyst, then the reason to do
the biopsy i21 becomes nurginal or
nonexistent unless you are trying (3 to

- do a study Jooking at arachnoid cysts. If

yOu are i trying to get 50 cases of
arachnoid cysts to do some (3 sort of a
staining on them, a special study for 16
something or other, then thar is one
thing; but as far 7) as the diagnosis and
treatment under this particular 8 case,
doinga biopsy was of no benefithecause

Coleman, Haas, Martin & Schwab, Inc

Min-U-Scripte

(19) Page 97 - Page 162



J. Gordon McComb, M.D.
July 25, 1997

Tina Pribulsky v,

The Clevelund Chinic Foundation, et al,

it was 19 & clearcut arachnoid ovst.
(o) BY MR, JACKSON:

1111 G What if you are wrong in that, that
is 4s (12} 4 peWrosurgeon?

51 A Then you get follow-up imaging
studies (141 and vou see that there are
other changes that occurred 115} that are
nottypical ofan arachnoid cyst,and then
116 you would have 1o rethink what the
diagnosis might be 117 and what you
need io do about it.

ney @ The immging study that you are
taiking 191 about, is it the MRI?

2ot A: Correct.

1211 G So you believe that you can rule
outthe (22) fact that it is not a benign cyst
on the basis of the 1231 MRI?

[24] A: Yes.

1251 Gt Is that the only study that gou rely
age 103

{11 upon?

121 A: In this case the MRI findings are 3
conclusive enough that vou do not have
to do any other 4 studies.

(51 G Okay. In terms of your risk/benefit
(6] analysis, again, Doctor, what are the
risks of 1 obtaining the biopsy other
than bleeding?

31 A Well, you could damage the ad-
jacent neuro (9} Structure.

(103 Q: Any others?

n1: A: No.

f121 Q: And 1 didn't ask you, and maybe
you don’t (13] believe there are any, but
what are the benefits of 14 going
forward with the biopsy?

151 Ax If you are - In this case I don’t
think 116) there are any benefits.

1171 @: Okay. Doctor, I believe I have
covered (18 the opinions that you set
forth in your letter of June (19 28, 1996,
fzo1 Am I correct in that belief?

1213 A: Yes, you are correct.

221 Q: Are there any other opinions
which you 1231 intend to express in this
case which are not contained (24) in your
letter of June 28, 19967

253 A: No.
Page 104

1 Q: Okay. If you formulate new op-
inions, 21 Doctor, or if you review new
materialsbefore trial, i3} would you agree
with me to let me know through 141 Mr.
Becker about any new materials and/or
any new (5 opinions you hold -

(61 Az Yes.
71 Q: - or any change of opinions?
131 A: Yes,

(o1 G Give me a4 moment and we might
be done oy here,

ni Doctor, you said vou had beensued, I
{127 hefeve, on four or five differene
oceasions?

(131 &: That is correct.

141 G Did any of those involve fene-
stration of (15} Cysis?

s A No.

(17 G Dd any of them involve endos
copic (18] surgery?

s & No,

201 3 For what were you sued?

21y Ao One case wasa patent died ofa 22
malignant brain tumor. We operated on
the child and (23 he didn’t respond to
therapy and went on to die.

124t @ What happened with that case?

1251 A: Tt was dropped.
Page 105

1 Q: Okay. Tell me about the others,
please.

2y A Another case was a child had
multiple 31 congenital matformations,
had Crouzon's disease, 41 hydroce-
phalus, had cardiac problems, came in
with {51 sepsis and died.

161 Q: What happened with that case?

i71 A: Dropped.

81 Q: Okay.

(91 A: There is another case where a
patient -

noy @ When you say "dropped,” were
these cases [11) that were settled or they
were dismissed with no (121 payment?
13 A: Dismissed with no payment.

(4 QG Okay. Sorry. Go ahead.

151 A: There was another case where a
patient n16 had a shunt matfunction and
was seen in an outside 171 emergency
rocm and was dead on arrival.

ns Q: What happened with that case?
g A: Dismissed without settlement or
PAyIment.

{201 Qb Any others?

i2i5 A: There was another case where we
revised jzzy the shuntand the patienc died
after the shunt (231 revision,

(241 Q: What happened with that case?

rzs; A: It's pending.
P Page 106

(11 Q: Have vou been deposed in that
case?

121 A No. And it will probably be drop-
ped.

131 Q: Why do you say that?

41 A: Because we have extensively re-
viewed 31 everything, and there is no
hrasis for any malpractice.

i¢ Gi: Has plaintiff presented an expert’s
{71 report on that case?

s A No.

o1 Gk Any others?

nioy A: There is another one in which we
removed (11 2 dermicid oyst from the
posterior fossa and the (12) patient deve-
loped hydrocephalins and required (13
shunting.

141 G What happened with that case?
nis) A it's ~ It was filed three vears ago
and (1sj it has been totally inactive.

{171 G Was there an expert report against
you i i8] that case?

(193 A: No,

[z01 @ Any others?

zi1 A: There is one other regarding
treatment of (223 spasticity.

(231 Q: What has happened with that
case?

r24) A: It was ~ The case - There were a
number zst of people involved, and

there is an agreement o make
Page 107

111 a staged settlement in that case,

121 G: F'm sorry. Lost the last partof your
(3 answer,

4t A: Making a staged settlement,

157 Qb Structured in the sense of -

61 A: Periodic payments.

1 G Okay. So that case was settled?
ig; A Correct,

i91 Q: Were you the only neurosurgeon
pamed m (0] that case?

11} A: No.

iz Q: Who else was named?

113] A: One of the other - one of our
residents, (14} a neurologist from the
hospital.

[15; Q: Was your care below the standard
of care [16] in that case?

1171 A: No.

(181 Q: But it was settled on your behalf?
ot Ar Yes,

1201 (Brief interruption.)

121) THE WITNESS: T was officially drop-
ped from the (221 case,

iz31 BY MR. JACKSON:

24) G You were not a party to the
settlement?

2s] A: Correct.
Page 108

13 G Any other cases?

21 A: No.

3 Q: Tell me what publications vou
subscribe {41 to, Doctor. What do vou
receive on a periodic st basis - on a
regular basis, I should say?

1) A: Medical or nonmedical?

71 @ Medical. U'm not concerned about

Page 103 - Page 108 (20}
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Time or 8 Newsweek, but thank vou for
Ciarifving that.

1 What medical publications do you 1o
subseribe 10 and receive?

as A The Journal of Newrosurgery,
Pediatric (127 Newrosurgery, Pediamic
Neurology, Surgical Neurology, 113t New
England Journal of Medicine, Journal of
The 1141 American Medical Association,
Pediatrics. That'sali sy that I canthink of
at the moment.

ne: G Have you ever belonged to a
medical/legal 117 referral service?

(181 A: No.

{191 Gt Have cases ever been sent to you
through 201 such a service?
211 A: Not to my knowledge.
f2zy Q: Okay.Imay have askedyou this 2
earlier - forgive me i [ did -~ you say you
review [24] ONe o TWO CA8eS PET Year, was
that correct or not?
(25t A 1 get asked to review a number of
CASES.

Page 109

(1} Many -~ My approach is that I will say
that I will 2y give vonanhouroftime, and
_ 1 don't agree to (3] anything more than
that initially, Most people aren’t g4 in-
terested in that and do not pursue things
further

51 I probably see maybe twice that
number (¢ that go to that stage, and
probably anything further [7) than that is
one to two cases 4 year, something like (s)
that.

191 Q: Interms of Miss Pribulsky’'s present
o) condition, do I understand that you
are not going o [y render opinions
regarding that?

121 A: That is correct.

(3 Q: Okay. 1141 Are you going to render
opinions 1s; regarding any of her new-
rological deficits?

16 A: No.

171 MR. JACKSON: Doctor, T don’t think
F have 118 anything further.

119) Jav.is there anything else you want to
r20f ask or that you think I should ask?
211 MR. KELLEY: No.

(221 MR, JACKSON: Okay.

123 (Discussion held off the record.)

241 MR. BECKER: No waiver; we will
read it; I will [25) be happy to receive a

copy, and I will take the
Page 11¢

i1} responsibility of sending the doctora
copy for his (21 review.

i1 And normally we don’t give each
other a (4 hard vime on rhe seven-day
rule.

is; MR JACKSON: Grear,

151 (Discussion held off the record )

71 M. JACKSON: The original should

COMe O e,
Page 111

o1 1, J. GORDON MoCOMB, M1, do
hereby declare 110y under penaly of
perjury that LThave read the o foregoing
transcript; that I have made any cor-
rections i as appear noted, in ink,
inittaled by me; that my (13) testimony as
contained herein, ascorrected, istrue [14)
and cotrect.
ps) EXECUTED this __ day of __, (6
19 at
(City) (State)
(191 }. GORDON McCOMB, M.D.
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STATE OF CALIFORMNIA )
(88
COUNTY OF LGS ANGELES )
f, the: undersigned, a Certhied Shorthand
Reporter of the State of Catifornia, do hereby
certity:
That the foregoing proceadings were taken
bedors me at the time and place hersin set forth;
that any witnesses in the toregoing proceedings, prior
to testifying, were placed under cath; that 4 verbatim
record of the proceedings was rmade by me using machine
shotthand which was thereafter fransctibed under my
ditection; further, that the foregoing is an accurate
transcript thereof,
i turther certily thal | am nefther financially
interested in the action nor a relative or employes
of any aftarney of any of the parties.
1N WITNESS WHEREOF, | have this date subscribed
my name.
Dated: August 8, 1857
PAMELA A STTT
CSR No. 027
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