i)
g

STATE OF OHIO, ) N A e
) ss DQQH‘ L&”’f
COUNTY OF CUYAHOGA, )

IN THE COURT OF COMMON PLEAS

LEON USYK, et al.,

Plaintiffs,

Case No. 182301
Judge T. J. Pokorny

- VS =

EDWARD LAPP, et al,,

PN R . " R W R )

Defendants,

TME DEPOSITION OF ERNEST Be MARSOLAIS, MOD,
TAKEN SATURDAY, MARCH 30, 1991

The deposition of ERNEST B. MARSOLAIS, M.D.,
called by the Defendants for examination, pursuant to
the Ohio Rules of Civil Procedure, taken before me, the
undersigned, Kathy A, Vazinski, a Registered
Professional Reporter and Notary Public within and for
the State of Ohio, taken at University Hospitals,
Lakeside, 2074 Abington Road, Cleveland, Ohio,
commencing at 12:15 p.m., the day and date above set

forth,

WANOUS REPORTING SERVICE

55 PUBLIC SQUARE
1225 ILLUMINATING BUILDING
CLEVELAND, OHIO 44113
(216) 851-9270




L

P

APPEARANCEES ¢

On behalf of the Plaintiffs:

Donna Taylor-Kolis, Attorney at Law
Garson & Associates

1600 Rockefeller Building

614 Superior Avenue, N.W.
Cleveland, Ohio 44113

On behalf of the Defendant:

Edward L. Bettendorf, Attorney at Law
Ohio Bell Telephone Company

45 Erieview Plaza

Cleveland, Ohio 44114




[88]

- 1 ERNEST R, MARSOLAIS, M.D.
— 2 of lawful age, called to testify by the Defendant as
3 provided by the Ohio Rules of Civil Procedure, being by
4 me first duly sworn, as hereinafter certified, deposed
5 and sazid as follows:
& EXAMINATION OF ERNEET B. MARSOLAIS, HM.D.
7 BY MR. BETTENDORF:
g 0 DPr. Marsolais, I'm EJd Bettendorf. As yvou know,
@ I represent Ohio Bell. We've just met.
10 Let the record reflect this is a discovery
11 deposition =~
12 MS. TAYLOR: Absclutely.
Hih 13 0 -- by agreement.
1é Could yeou tell us vour full name for the
15 record, please, and spell your last name for the
16 benefit of the court reporter,
17 A Ernest Byron Marsolais, M-~a-E~s-o-l-a-i-s.
e ¢ You are a medical doctor, is that correct?
19 2 I am both a medical docter and a doctor of
20 rhilosophy.
21 0 Can you tell us, you are licensed 1In oOhio, |
22 assume?
23 B Pes.
24 0 When did you receive your licensure?
25 2 I was licensed In Ohio in 1¢70.
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What medical specialty do you practice'?
Orthopedic surgery with a subspecialty in the
lumbar spine.

And are you board certified, Doctor?

Yes.

In what specialty?

Orthopedic Surgery.

When did you receive that?

1872.

Thank you. I think the record shows that you
were and are the treating physician far the
plaintiff in this case, Leon Usyk?

Yes.

When did you first see the plaintiff?

I first saw him September 230th of 168&¢.

And had you had occasion ever t0 see or
otherwise treat the patient prior to that: date
for any other reason?

I had not.

And how did you become involved?

I was asked to see him by Dr. McFadden.

And Dr. McFadden IS the plaintiff's
chiropractor, 1S that correct, as you understand
it?

r
Yes.
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Did you receive a communication from Dr.
McFadden, either a letter or phone call
reference?

Phone cazll.

And it was a referral from him?

Yes .

Have you ever received any medical records or
reports from Dr. McFadden?

| have received medical reports that Dr.
McFadden has written which discussed his
treatment prior to my seeing Mr. Usyk. I don't
think that I have any actual reports in ny chart
from Dr. McFadden concerning Usyk, other than
that phone call.

Okay. So vou never did receive any reports from
him?

I had received reports following my treatment of
Mr. Usyk, reports which I have not studied in
detail at this point.

Those are not --

But prior to seeing Mr. Usyk, | did not have any
reports.

Thank you. 2&nd do I understand from what you
just said after you locked through your file,

vou don't have those reports that you received
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1 subseqguent to your becoming involved in the case
2 trom Dr. McFadden?
3 A Yes, | do not have those here.
4 0 You have those somewhere in your office, though?
5 n Yes. I have a copy of this manuscript which heas
6 been prepared concerning the whole problem and
7 within that manuscript are rather comprehensive
8 reports from pr. ¥cFadden.
9 ¢ Thank you. When you are referring to the
10 brochure, you mean the settlement brochure that
11 has been made available to us as well?
12 A Yes.
13 MS. TAYLOR: Exactly the
14 same.
15 o Just so I'm clear == I'm not trying to belabor
16 the point =- but I ~ar ko understand this
17 point, Doctor. You received the reports then of
18 Dr. McFadden, not directly from Dr. McFadden but
10 through counsel; 1S that fair?
20 2 That is correct,
21 0 When did you have an opportunity to see those
22 reports, if you recall?
23 A As I sayv, I haven't really seen them 1iIn detail
24 at this point. It was just delivered to me last
25 week.
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1 Q Thank you. Can you tell us, did you obtain a

2 history from the plaintiff at the time you saw

3 him in on the first visit, 8-30-88?

4 A Yes.

5 o Can you tell us what the history was he gave

& yvou, please?

7 2 Yes. Mr. Usyk said that he was 41 years old and
& that his main problem was pain iIn his back. EHe
o stated that. the first time he had actually had a
10 significant problem with his back was March 20th
11 of '8¢, following the broadsiding of his car by
12 an Chio Bell truck. Correction: Broadsiding of
13 his truck by an Ohio Rell car.

14 Fe stated that he had had no major back

35 problem prior to that. He had had one incident
16 back in 1982 following moving a filing cabinet
17 and indicated to me that this had not been a
1@ major problem. I had again later learned this
19 had been a more major problem but that it had

20 resclved.

21 Re then stated that the auto accident

22 occurred in Broadview Heights. He went through
23 the accident iIn detail as to the speeds, that he
24 had beer, hospitalized and had beer, found to have
25 fractured ribs on the left side, a cracked

~.d
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1 pelvis on the right side, had been in the |

2 hospital for a week and that he had been

2 followed up by Dr. Zaas, by br. McFadden, and

4 McCoy therapists.

5 Fe stated that even with all cf this

6 follow-up and treatment now, he still was not

7 improving in his back; in fact, it was getting

e worse and he was coming for help.

2 He stated that he had had a CT scan and ar
10 MEI and 1t showed bulging and perhaps ruptured
11 discs. He had seen another doctor at st.

12 Vincent"s who told him possibly an injection

13 might be a way to go or some kind of shaving or
14 open surgery and he was coming to me to find cut
15 what could be done about that, FHe stated that
1€ he was not capable of doing his full job but

17 that he was working,

18 Fe stated that he was capable of sitting
19 for about thirty minutes for a total of six

20 hours a day, could walk two hours for five hours
21 a day, could 1ift thirty pounds for thirty

22 minutes a day, bend just a minute for a total of
23 fifteen minutes a day. Fe could squat three

24 minutes for z total of three hours a day, climb
25 two minutes for a total of three hcurs a day,
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1 kneel fTifteen minutes for a total of three hours
2 a day, and twist one minute for a total of an

3 hour a day and stand two hours for a total of

4 six hours a day.

5 However, his job, if he were to do it,

€ require8 him sitting sometimes up to eight

7 hours, walking sometimes up to eight hours,

e lifting up to a hundred pounds intermittently

2 eight hours, bending eight hours, sguatting,
10 climbing, kneeling, twisting, standing all up to
11 eight hours a day, depending on what he had toO
12 do that particular day.

aning 13 Me again emphasized he was limited in what

14 he could do. Ee spent siX hours a day 1In bed,
15 His back pain, on our pain scale from 0 to 1@,
16 where 10 would be suicidal pain, was rated

17 between a 7 and a 9, and it was 8 on the day we
1¢ evaluated him. His leg pain was between a ¢ and
18 a 2 and it was 2 on the day we evaluated him.

20 He had been taking advil, ten a week, Soma, two
21 a week, Feldene, two a day.

22 Fe had tried to exercise and wasn't able
23 to do it and so he wasn’t doing any. There was
24 no numbness but he really felt the pain was

25 worse than It had been a month prior. Eis
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weight was 218, which had been ten pounds up
since the accident. and iIn review of our
ability scale, which 1S a List of activities in
which we ask patients to rate whether they can
do it on full ability, and 24 is full disability
for the tasks we have outlined, and he was 18,
so there were eighteen things he couldn't do on
that list.

The pain drawing showed lumbosacral pain
and his general review revealed he had a
fracture of his right arm, a hernia repair. He
had an ankle fracture of his left foot in the
past, FHe stated that he had changed his work
from being a major construction-type worker to
just an inside FTinisher in order to try to get
rid of some of the heavy tasks. So that was the
history that he gave me,

Thank vou, Doctor.

You mentioned while you were describing
the history that the patient indicated to you
that he had had no major back problem except for
a minor incident in "82. Then | think you told
us that you had later learned it had been more
significant than it was earlier indicated?

les.
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When did you learn that, Doctor?
I learned that from counsel.
And when was that?
About, oh, siXx weeks ago.
Bave you had any consultation with the patient
concerning that question, or only through
counsel?
Mo, we have not discussed that.
What IS it that you were able to learn about six
weeks ego concerning that prior condition?
That 1t had apparently taken something like a
couple of years for him to get really functional
again after that injury but that he truly did.
You mentioned also earlier today that you had an
opportunity sometime last week to do some
reports from Dr. McFadden. Was that in the
context of seeing the entire brochure, the
settlement brochure wWe referred t0 earlier?
It was.
You said about six weeks ago you received
information concerning this back history from
counsel.

Did you receive any reports associated
with that or was that an oral conversation?

That was oral.
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Is it fair to say then, Doctor, that the only
records that you have seen in addition to your
own are the ones that you may have or were
contained in the settlement brochure that was
made available to you sometime about a week or
SO ago?

Yes.

You were referring a moment ago to your office
notes, were you, Doctor --

Yes.

-~ when vou were giving us the history?

I was.

I think the record reflects and you have made

available to us, Doctor, earlier, and counsel

12

has as well as part of their settlement brochure

and otherwise what I would identify as two

repcrts to pleintiff's lawyers, IS that correct?

I'm referring now to a 7-24-89 and 2 8-13-90
report. And the purpose of my question 1is
really to learn whether there were only two or
whether you have perhaps others as well?

I believe there were only two.

I'm sorry. I have two dates that come out of

the settlement brochure, which, for the record,

it's tab 18.
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1 a There should be cepies In here, I don't see
2 them iIn the medical record, They might be --
3 here we are, yes. They're here in the front,
4 MS. TAYLOR: Summer of 'g9,
5 0 7 July is what I have,
6 2 This is '88 now. Here we are. July of 'ag.
7 Yes.
8 0 Doctor, is it fair to say that there were only
g two reports that you rendered to the plaintiff’s
10 lawyer in this case as far as you know?
11 A As far as I know, that is true.
12 0 Did veu have occasion to send either of the two
13 reports == and I'm referring now, again, to the
14 7-24-89 and the 1-53-98 reports tc plaintiff's
15 counsel- == to anyone else other than plaintiff-"s
16 counsel, any other medical provider, far
17 example, or otherwise?
1e a o. I have no knowledge that they were given eo
18 anvone else and it's our policy not to give
20 anything out without the patientt's distinct
21 approval, with the original signature,
22 ¢ Did you have an opportunity to review those
23 reports In rreparation for this deposition,
24 Doctor?
25 A I have reviewed them but not this morning.
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Is it fair to say you have reviewed -- well,
strike that.

What other, if eny, documents have you
reviewed iIn preparation for this deposition'?
The documents, I have taken a brief look at same
of the documents in the settlement brochure and
I had a brief look but no time to study a
document of an evaluation that had been done by
someone else, And those are the only things
that I reviewed.
Do you recall who the someone else was?
I don't.

MR. BETTENDORF: Off the record.

[Discussion had off the record.]
BETTENDORF :
Let the record reflect the other report was Dr.
Rollins' report; is that fair?
Yes.
Thank you. Doctor, do the medical reports that
vou rendered, these two we referred to == I'm
not going to mark them. I think the record 1is
clear on what these are.

¥S. TAYLCR: That"s okay.

These reports, T think it's fair to say, IS It

not, that at the time they were written they
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reflected your medical opinion?

Yes, it's true,

Do they continue to reflect your medical
opinion?

Yesg, they do.

Do you have any additional medical opinion
concerning the patient's condition, diagnosis or
prognosis that is in addition to what you have
centained In your reports?

I have no additional opinion.

Thank you. FEave you learned anything else about
the plaintiff's history, condition, diagnosisg,
or prognosis, Dcctor, that differs from the
cpinions vou've expressed 1In your two reports?

I have not. The one bit of information was the
informetion concerning the length of time it
took for that previous injury to settle, But
that really made no difference as to my opinion.
It just indicated that he had had some prior
problem, which I already knew.

And that"s information, again, that. counsel
advised you of?

Yes.

Do your records reflect when the last tine it

was that you saw the patient?
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Yes.

Please, when was that'?

That was €-30~-90.

And you've indicated In your second report, the
one we referred to as the 8-13-850, that history
and that visitation?

Yes.

Do you have an appointment with the patient at
any time between now and the day of trial,
Doctor, to your knowledge?

I don"t know.

I think I asked vou this. I'm sorry. You've
seen the entire brochure? You haven't studied
iIt; I appreciate that.

I've not studied It, just held it In my hands.
But z2ll of it was made available to ycou?

Yes, my understanding is that I have the entire
brochure available to me.

What did you treat the patient for, Docteor, from
the time you began to see him through the Past
visitation in September of '90°?

I treated him for his back and ther. he had
damage to his foot when he twisted and ended up
with a fracture of his foot, secondary to his

knee, but I didn't treat his knee.
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Can you tell me briefly what yvour records
reflect or your recollection is concerning the
foot, please?

MR, BETTENDCRF: OCff the record.

[Discussion had Off the record.]

It's 3-7-89,
And I'm looking at a copy, | think, of your
medical f£ile record dated 3-7-89 against GE-O0.
Yes, that's Iit.
Yhat does the "CR" stand for?
Green Rroad.
That's an office that you have?
Yes.
The indication is the proximal fifth metatarsal.
Which toe IS that, if vou please, for layvpeople?
That would be the little toe.
on which foot, does it indicate here?
The left foot.
Fe broke his left little toe.
Fe broke the bone proximal to that or more into
the foot, deep into the foot on the side of the
little toe 1S where he really broke it. The
metatarsal 1S really the bone that controls
the -- that the toe hooks into. It's that one,

the bone right here, [Tndicating.] It's really

|
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between the toe and the rest of the foot.

In other words, it's this larger structure 0N
the model?

That's correct,

What was your understanding of -- if this is the
right tern -— the etiology of that injury?

Well, 1t was my understanding that he
experienced difficulty with the left knee which
caused him to lose his balance and start to
fall, and then the foot got caught and then he
managed to catch himself. So his whale body
wasn't involved In this but the foot ended up
taking the brunt of the energy and he pushed it
down to catch himself and he broke 1it.

Is 1t your understanding then that the bone
struck the floor or the ground as opposed €O an
object other than the floor or ground?

I'm not certain at this time what it struck. Ee
sald he heavily stressed it but he didn't say
what he heavily stressed 1t against, so I can't
say for sure. But the type of fracture was oOne
which would occur with heavy pressure of the
foot against something,

You indicated a moment ago that you didn"t treat

him for the knee?
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1 Wwhat was the diagnosis that you rendered

)

on the plantiff's condition In connection with

3 your treatment?

=4
=

He has disc disease of the second, third and

(824

fourth, primarily, with significant disruption

€ of the third and fourth discs.

7 0 You said disc disease?

8 A Yes.

o 0 Is It disc disease Or joint disease?

10 A Disc disease.

11 Q He doesn't have any joint disease?

12 a He also has joint disease, &And that"s what

13 we're going to be talking about, the potential
14 of having to treat In the future.

15 what | have treated him for at this point
16 is the disc disease, to the best of my ability,
17 which has been through a careful exercise

18 program, through surgery as to reduce the bulk
1@ of the disease which is pushing on the neural

20 structures, and now we're in tho process of

21 working on the joint instability problem which
22 has been created by the injury toc the discs, and
23 by the time that has gone on since then with

24 degenerative changes that are occurring in these
25 joints.
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You said now you're in the process of doing
that, What did you mean by that?

We have him on an exercise program for this at
the moment,

So based on your last treatment, which was, I
think vou said, in September of *9¢, yvou have
been preparing him for --

That was my last visit. That"s not my last
treatment, Even now I'm not seeing the patient
but I am treating him. | have taught him what
he needs to do to keep himself in the best
possible shape to protect his back and to make
It as functional as possible.

Yow that treatment is continuing, He 1s

Pt

reguired to go three times a week to a health
spa,, He's reguired to have an aerobic exercise,
and that 1s something that he can do without me
personally helping him,

3 understand, Just so I'm clear, thecugh, have
vou had any contact, whether It be a personal
visit or telephone contact, correspondence
contact -~ I'm trying to be as broad as | can

be -- with the plaintiff at any time since this

September, excluding any contact he nay have had

through his lawyer?
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) I have no record of any such contact and it 1S
my policy even with the telephone communication
to record such, and | have no personal
recollection.

0 Thank you. ©Did you treat the patient for any
other condition besides what we've already
talked about, Doctor?

A No.

a Pid you have any diagnosis other than what we
have already talked about or that appears in the
twe reports we've referred to?

A I personally did not make cther diagnoses, He
does have other problems, Me has some problems
with his neck. FEe has problems with his
thoracic spine, with his shoulder. These are
things that I have not been directly treatincg at
this time, and so I didn't really make thece
diagnoses because these are not areas that |
have been treating. But that doesn't mean he
doesn't have these prohlems.

Q I understand, Rut you yourself haven't rendered
any treatment or diagnosis based upon your own
treatment of the patient?

A The only treatment --

0 Other than what wefve talked about?
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Well, yes. The program that I outlined for vyou
that I have him on for the treatment of his back
does necessarily involve the rest of his body to
some extent, and so it could be sa2id that some
0of the treatment that I'm doing has an effect on
the rest of him. FHowever, I'm not primarily
treating these other parts.

All right. Thank vou.

Doctor, according to your two reports, and
in particular the 8-13-90 report, it's my
understanding that you operated on the plaintiff
on or about January 5, 1989, is that correct?
Yes.

And at that time you performed diskectomies of

the L3-4 and n4-5, am I right?

Yes, that 1S correct.

That's reflected In your operative note of

1-10-8% &as well, iIs it not? &and | don't know if

you have that In front of you OK not,

I have one part of it, I have the second page,
MS. TAYLOR: E have the

whole hospital chart somewhere.

Tt's page 023 of tab 23, I have a copy,

Counsel has one as well.

1S, TAYLOR: Hopefully.
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1 A Yes, I have a copy,

2 0 As 1 say, that operation of the L3-4 and 4-5 is
2 reflected 1In your operative notes as well as in
4 the report we were talking about a moment ago,

5 the letter to the lawyer?

3 A Pes.

7 o] It's true, is It not, that based on your

8 operative report you didn"t £find a truly

2 ruptured disc at the L4-5 level. Do I read that
10 correctly? 1I'm looking sort of in the middle of
11 that paragraph.
12 A Yes. According to my description here, the

el 13 material from inside the disc had pushed its way

14 through the wall of the disc, but it wasn't out
15 In the disc space. &£o that there was a big hump
16 present which was pushing on the neural
17 structures, but there wasn"t any free material
18 out in the disc space,
10 C And then you also found at the L3-4 level, which
20 I think is reflected in the next paracgraph of

21 that operative note --

22 A Yes.
23 0 -- significant scarring, among other things.

24 And do you see that about the midpoint of
25 that paragraph?

0
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What does that mean, Doctor?
It means there had been irritation present,
And what was the etiology, if that"s the right
term, the history or the cause, if you will, of
that scarring?
I went on to describe that there was a large
free fragment: present which would indicate with
high medical prebability that the scarring was
secondary to the fact that we actually had a
piece of Loose disc present here at this level.
which the body was reacting to and which does
cause Sscarring,

Scarring can alsc be caused by damage,
such as occurred at the time of the accident
with tearing of tissue. But In this case, that
tearing was exemplified by a piece of material
actually being exposed and moved from its
original position out into a new environment,
The body takes it as a foreign body ané reacts
violently to it, and this i1s the cause of the
scarring,

Do you have an opinion as to a reascnable degree
of medical certainty, Doctor, as to the cause of

that condition fur which you operated?

Computer Transcription - Weanous Reporting Service




1 A As to the cause of the condition?

2 0 Yes. Is it causally related to the accident?

3 A Yes.

4 0 And is 1t your opinion tu a reasonable degree of
5 medical certainty that it's not caused by any

6 other condition or iIncident or envircnmental

7 issue?

it A The situation IS such that a problem such as

(s )

these two discs is one that IS generated over

10 time in many cases. Bowever, the patient or the
11 individual can remain at a degenerated level

12 throughout a lifetime and actually function

13 extremely well with mild pain.

14 The precipitation of a serious episode of
15 this 1S caused by some event. In this case,

16 it's my opinion that the prozimate cause of the
17 particular damage that I found at the time of

18 surgery was the accident because of the nature
19 of the accident, with the way that the back

20 moved during the time of the accident and

21 because of the course of the patient following
22 that accident.

23 So putting that together with his history
24 of prior back problem, it iIs very clear in my

25 mind that the proximate cause of the actual free

Computer Transcription - Wanous Reporting Service



301TAI383 burzaoday snouBp ~ uoTidriiosuz=ay Ia3nduod

[

Inoqge I0 U0 3@yl S3ID3[Is1 OSTe pPIoO2I IY3} puy 0 57

T894 k4 A

cA1251ns InoAk £2

BUTMOTTOI Ae3s Aep-391yl ® SeM 31I3Yy3 pur Uag z?

Axenurf 3nodge I0 Uo auwWIjlawos T[e3Tdsoly *2¥3Y3 wWoIF 1z

pabieyosIp SBM 9y S3INDITISI DIOOSI 33U} HUTYI I o) 0¢

*A135H51Ins 243 DUTMOTTOI TRUOIlDUNZ S

sem jJustied oyl puUR PBAOWSI SI9M 38Ul pur Jurtod 871

18yl 3T juswberg burdbIng BJY3l sAows1 pPIP I Ing K4 L1

*38;z *szidbotode T o) 91

*juUlWUBRII 2313 B 2ALRY J0U PIP §-¥ S

UL "y-¢ 2yY3 woxI 3juawbeiz $91F YUl paasouwdr I q 71
¢h12bins 3sITI 3eyl 1333Iv ‘nok pIrp ‘y-¢ pue €1 & i

5-%7 5Y3 WO1J sijuawbeirl 2291 5S0Yl PIAOWII nNOX O 21

PN "4 11

cAhiabians 01

3ey3 woxrz I9TT®2 JUSTISDXI pauIerliqo 8y eyl )

j1odax ® UT p23edTPUT nol “3opeI UT ‘YuTyl I puy 0 8

88X \4 L

3081300 3yl ST ‘Inissso0ons ses 9

6357 ‘g Azenuep uUo Aix3bins G- pue I _‘¢1 ayl g

32Yy3 seojou aar3eiado Inok ui osTe sdeyxad pue 7

s310d81 Inod& UT PIIOSTISI $,3T 3IBYJ HUTU3I I puy O ¢
*uQT3ISaND Ul JuspiIodR Byl z —

—

seM DSTP 8Yy3l WoII Yy3ioJ 3ybnoiq Huraqg Jusubexry 1

N




28

1 the 13th or 14th of January, and I'm not certain
2 which the date is, but it's probably in your

3 record --

4 a Yes.

5 0 -~ YOu had occasion to operate again?

€ A E did.

7 0 And can you tell us what you operated on,

£ please?

S A I operated again on the L4-5 level, 2and the

10 reason for this was very similar to the reason
11 for the first time operating, and thet was that
12 on the way home from the hospital, the car in

B 13 which he was riding was involved in a minor:

12 eccident where it went into a deep chuckhole,

15 causing him to flex his spine in a manner which
16 he would not be allowed to do for six weeks post
17 his surgery, and this caused another: piece of

1e disc to be dislodged and to actually come out

19 the way that had been prepared by the surgery,
20 unfortunately.
21 0 That was, | think you said, the L4-5 at that

22 point?
23 )} Yes, that's correct.

24 0 So for the first time the 14-5 has a free
25 fragment?
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too.

But the actual disc that we're talking
about was the r4-5 disc, and when I wrote this,
|l did not make 1t clear, in looking back at it,
that It was really the r4-5 disc that we were
dealing with.

However, I'm certain we were down into the
area of 15-81 in following this tissue out, and
| think that's why it is confusing. But 4-5 is
the level that we did work on, and this was
where the reherniation occurred.

0 Can you tell us what an osteochondroma 1S?
2 Osteochondroma S a bony cartilaginous

overgrowth OF unknown etiology.

()

Were you aware that there was a potential

osteochondroma of the patient's left knee?

A I was aware Of that only from -- I think I just
happened to see It in a report when I was
leafing through this, but it had no significance
upon my treatment,

0 As an orthopedic surgeon, are you able to tell
us what an osteochondroma can do, 1f anything,
in the way of presenting symptoms to a patient”s
knee?

A It 1S my understanding that it can deal with --

Computer Transcription - Wanous Repcrting Service



aDTAl25 DuTaiodayg snouviy - uUoT3idTraosueig ia3ndwod

saT3Tsod e pey sy pur 3I3T 2Y3l U0 3007 2ayj ¢
70 do3 ay3z uT ssauqunu ® HuTaey sSema ¥ curted XA
I0 asneoaqg Op 03 WIY PaysIm I 38yl S3STOIS8XI £
ayl op 031 3Tge Usag 3Iou pey 3 8841 IO UIsl 2e¢
I9qWso9g U0 WTIY UISS pey I *2Ie 3M 213  *S$33 b4 1z
*NOA HurYyL *3Se3Id 3 0z
Wy 61
mes I SWT3 3Se] 9yl WOl s$1830U AU 03 DUTIIIISI 31
Aq punoi 3saq 2q ATqeqoad prnos 3Byl HUTY] I 4 LT
cAi1abins syl ayearspun 9T
03 nok peadwoad 3eyz ‘Aes 5,387 ‘Ai12bins 61
3yl 9I1039qg Aep 24yl ‘st eyl ‘Axebins oyl v
Jo 2WT3 3Y3 3@ UOTITPUOD s,3udTied 3yil sem ey 0 €T
"9uUI3 A
1243 3¥ JUSWIRIIIJ DATIRAIISUOD 3UYIF UITA uoTloung TT
JO T2A3T 2IQRUCSR23I B Yneal 03 3[geun aisa 0T
M asneoDaq suop sem Aisbins 3sITI oYL “AeiO 4 5
*A19biIns 3s53ITF B/YL LW 2sSndXT L6367 Fo ‘103004 3
4g Kirnuegp uo juartied ay3l mo a3easado nod pIp Aym Is) L
*9suy §,ucszad STIY3I YITA 9
tA1TeoTIToads aiow pue ‘wsrgord sSTYl buTtaiesiy G
U3aTM Uy3oq IRTITWe] SBA OUM 3UOSWOS U3ITA YTe) ¥
03 31sS2ag ag pTnoM 3T JUTYl pInom I puUR SITYl 3noge <
jyse o3 uosiad pocb © ag 3Jou pPINOM I ‘I3A3M0Y Z T
*33uy 23Uyl Yyl Im susTgoad SuwOoS ISNEd uULd 2T 1 -
e




bt

1é

17

18

o]

0

32

bowstring test which indicated the nerve was
very upset and there was some weakness 1In the
great toe.

Because of these findings, 1t was my
decision that we should =-- there was pressure on
the nerves and we should do our best to remove
this pressure,

May I see your notes, Doctor, from that page,
just that page you are looking at now?

Yes.

And may I see the next page, too, please?

Sure.

And again, the documents I'm looking at are your
original notes, are they not, Doctor'?

Yes, they are.

You have obviously dictated this and one of your
assistants types it up, IS that correct?

That's right.

End there's some handwriting here as well Ear
the 11-23-88; is that your handwriting?

No.

Someone el,se's?

Someone else's,

But somebody had that authorization to enter

that?
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1 A I don't know who entered it"

2 0 You don't recognize the handwriting?

3 2 I do not,

4 MR. BETTENDORF: Off the record
5 a minute,

6 [Discussion had off the record.]

7 BY MR. BETTENDORF:

8 Q Doctor, thank you for showing me the 12-16-88

9 entry off your notes. I wonder, not todey, but,
10 if you could make a copy of that and get it to
11 us.

12 MS. TAYLOR: I need one,

i 13 too,

14 0 At the top of what amountes teo page 78-k of tab
15 18, which 1S beginning the 12-16-88 continued,
16 you indicate 1t doesn"t lcok like he's into any
17 serious progression. What did you mean by that?
e B I meant that even though the foot was weak that
19 I didn't think he was becoming imminently

20 paralyzed and that we wouldn't have toc go into
21 surgery that day.

22 0] You wrote a letter to Dr. McFadden dated

23 10-4-88. Do you happen to have that, Doctor?
24 . I'm sure we do.

25 Q It's page 71~-a of tab 1@8.
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M&. TAYLOR: We're going to
cheat and use this.

A As long as it's == yes.

e You indicate that he does not have any leg
problem, in the second paragraph. Can you tell
us what you meant by that, please?

2 What I'm saying IS that he is not becoming
paralyzed in his leg, I'm not saying he doesn't
have any leg problem. I'm saying he's really
not having any leg problem, which isn't quite
the same thing. He 1S having a leg problem but
it's not severe enough for me to operate on him

il at this time is what I'm saying as of October

4th of lggg.

0 You are referring then to no radiculopathy --

A That's whate.

0 == down the left leg>?

A Hot 2 significant radiculopathy IS what I'm
saying, yes, which is why 1 ==

0 ~ h a thanged between October 4, 1988 and your
office note from later that month that vou're
aware of? 1well, 1t would be the following
month, 12-16-88, where apparently there was a
leg problemn.

- B There had been a Peg problem at sometime before,
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and what the change was, I do not know.

2nd alsc, I did ask Mr. Usyk about that
here, and he has no idea what, happened, that he
had! noted a marked list to the right that had
just gradually came on him. He had no
explanation for it, either,

This Is not unusual In a situation like
this for a problem to go up and down, 1I've seen
It happen many times over my thirty years of
interacting with patients with this kind of
problem, but I don't know exactly.

I wonder if you would take a lock at page three
of your office notes, 74- A of tab 182

I have not,

You indicate in about the fourth paragraph down
where you begin with "it IS my impression he
does have significant degenerative disc
disease. "™ 1We've talked about that,

Yes, We have.

And vou indicate this is for a visitation of

(ke

-30~-88, "He certainly does not have any leg
component present,®™ WwWhat did you mean by that?
I meant on thet particular exam that there was
noc -- his leg was riot invelved and I'm not clear

there that =- 1 didn"t find evidence of the leg
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. 1 being tender or limited, except I diéd find some
L 2 weaknesg In the toe.
3 0 You indicate in the next sentence "there 1is
4 definitely negative straicht-leg raising. "
5 Does that mean, iIn fact, he could 1ift his
6 legs through what is called straight-leg
7 raising, the tests, without difficulty?
g A That 1is correct.
° Q And you said "it's my understanding it has been
10 that way right along."
11 What was the basis of that understanding
12 that the plaintiff was telling you?
iy 13 A That would be my understanding of what I had
14 said there, &lthough I do not remember
i5 distinctly that discussion. I would say that
16 would be =-- my basis would have been information
17 from Mr. Usyk.
1e 0 Thank you. You indicate there is weakness in
19 the left great toe. You just indicated that now
20 as well. EBut then you indicate also in ""this
21 note that it possibly 1S related to other
22 difficulties In the leg. What didé yvou mean by
23 that?
24 A And I don't remember at this time, although, I
25 think he'd had some other injury to the left
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1 leg.
2 0 You were aware of the gunshot wound iIn the Leg?
3 A Yes, and 3 believe this is probably what I was
4 referring to at that time, yes,
5 0 Thank you.
6 A However, I have other examinations further on
7 which indicate that he had full strength of the
e toe, so the problem was one that was apparently
¢ intermittent.
10 o Come and go?
11 A Yes, which. makes it more likely that it may have
12 been neurclogically based, even though at this
giog 13 particular time he wasn't having any
14 straight-leg raising problem.
15 Q And I think you indicate in the next paragraph
16 you use the word "radiculopathy®, which IS where
17 I got it, Doctor, and you axe saying he 1S
18 showing Nno sign of radiculopathy andé really 1is
19 having only back problems?
20 n Yes, in that visit. Right.
21 0 and this 1S reference, again, to your treatment
22 and examination of the patient that day and
23 prior to that day, is that correct?
24 2\ I had not seen him prior to $-30-88.
25 0 So It was based on --
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1 A Eased only on that day, that 1S correct, yes.
2 Q Thank yvou. Then you indicate that the only
3 surgical treatment that would really be of value
4 would be a spinal fusion, which would have to be
5 done L1 through LS.
6 What did you mean by a spinal. fusion,
7 please?
g A I meant to immobilize the joints sc that the
9 discs really and the joints were totally
10 nonfunctional .
11 0 Just for the sake of clarity and for my own
12 edification, Doctor, 1S there a difference
13 between joint disease and disc disease, and, if
14 so, can you. tell us what that is?
15 A Disc disease usually happens first, and then
16 with time, joint disease develops. With major
17 trauma, 1t is sometimes possible to get both
18 developing at the same time. The joint may be
19 damaged significantly at the time of the injury
20 along with the disc.
21 The more usual Situation with the hack 1is
22 that the disc IS more vulnerable and IS damaged,
23 not necessarily ruptured -- sometimes, sometimes
22 not -- but damaged, and then the joint disease
28 evolves over time.
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1 vehicle violently, causing him to fracture his

2 ribs, and also, at the same time, causing major
3 stress on his lumbar spine, also causing some

4 stress of his spine, even into the neck,

5 But the major stress would be In the

6 lumbar, where he was seated In the automobile,

7 where the automobile is violently pushed away

8 frcm him and his body then remains 1In space and
g is struck violently by the auto.
10 and we know it was violently because of

11 the fractures. It was also violent enough to
12 cause disruption of part of his pelvis, and that
it 13 takes a lot of stress in a healthy young man.

14 so then there was a secondary injury which
15 occurred where the automobile then struck a pole
16 and that caused him to be thrown the other way
17 and again cause major spine stress.
18 The most stress, in my opinion, occurred
19 in the first blow while the -- because the most,
20 the largest amount of energy was expended there,
21 The secondary one, however, was in the other
22 direction, and so it would cause damage to the
23 other side of his spine. So he had major stress
24 on the discs and the joints in the lumbar spine,
25 all the way up the lumbar spine, and strong
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enough, with force strong enough tu cause actual
fractures of bone. So there IS no guestion his
spine was exposed to this,

Also, his spine, as we know, was not of
the absolute best at the time that it was
subjected to this because he had had some minor
but sort of significant prior injury; one he had
recovered from but still had happened, so that
put him a little bit more at risk to the
situation that he was exposed to with this
accident as compared toc a perfectly normal
person, even though he was functioning pretty
much as a normal person prior to the accident.

So that S the stress that his spine was
exposed to. All the vertebrae, all the discs
were exposed to this, The lower ones are the
L5-81. The bottom is a little better held by
the ligaments than these higher cnes, but the
fourth and third are very much at risk here, and
that resulted in further damage to these d&iscs,
in my opinion, that resulted to the further
teasing which then did not become initially
present clinically because of the other
excruciating pain this man was undergoing from

the fractured ribs and other injuries. And he
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was even limited from his full activity because
of this knee for a significant time and really
never did get up to full activity after this
accident.

How do you know It wasn't manifested, Doctor, I
mean, 1S It based on your experience or based on
what the patient told you?

Well, based on my examination of him and based
on what he told me about his ability to get back
to part-time work. And these things, he was
able to function somewhat afterwards. However,
it kept getting worse 1S what he explained to
me, and it makes sense that It did that,

Why don't vou fuse his back on January s or
January 147

Recause this IS a very, very major surgery. It
iIs extremely major to fuse from 1 to the sacrum,
which you would have to do, and 1S an operation
of huge magnitude in itself. The complications
of = c¢hatare huge. The chance of him having to
have another operation because it doesn:t fully
fuse is almost a hundred percent, or at least in
the high eighties.

Have you ever recommended that this patient have

his back fused, Doctor?

Computer Transcription - Wanous Reporting Eervice




RRSR

12
13

14

18

20

21

22

23

24

25

0D

A

0

I have told him that this may have tu happen.
However, and I have told him that we want to try
the exercise program as long as we possibly can
and I want him to use every means he can to
avoid this. Although, it's within reasonable
medical probability, meaning better than fifty
percent chances he's going to have this done
some day. But I have been trying to avoid it
for the reasons I've told you.
Are you aware the patient has been diagnosged as
hawing an affective disorder?

¥S. TAYLOR : I'11 object.
You can answer
dN zffective disorder?
I assume you mean, by affective disorder, votu

mean something with his personality? I am aware

.he has been treated for problems with alcohol in

the past and this sort of thing. I'm not sure
that 1 was aware that somebody had actually
given him a psychiatric diagnosis, a firm
psychiatric diagnosis.

what @S affective disorder, do you know, Doctor?
I would assume it has something to do with his
thinking or with his emotions, but it's not an

area that I directly deal with.

(8]
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What, 1f any, effect would affective disorder
have on a person’s perceived pain, iIf you can
tell us?
I don't == I'm just talking about an affective
disorder. I'm afraid I wouldn't be able to help
you with that. We'd have to have a lot more
information about the type of problem that we're
talking about, and then I, again, wouldn't be
the best person to discuss that particular area.
Bowever, just talking iIn generalities, I
would not he able to give you any opinion at
all.
Thank you, I'm almost done, Doctor,
on page three of your office notas, 74-2
of tab 18, you indicate that with water jogging,
I think is the way it's put here, and perhaps
with other exercises, aerobic exercises, you
believed as of September 20, '88 that the
plaintiff's back would be so good he would be
uninterested in having any surgical. procedure.
Yes,
Pid you discuss surgery with him on that
visitation, 9-30-887
Yes, EHe had been told by other physicians that

surgery night be the thing to do, In fact,
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different surgeries had been talked to him about
for his bulging discs and we had discussed my
feeling about it,

Evidently, and I guess maybe you have indicated
this, in part, at least you alluded to it, the
water exercises didn't suffice, did they?

No, they didn't,

Axe you able to tell us whether you have an
understanding as to why they didn"t?

My understanding --

You seem fairly optimistic in this note?

My understanding of it and my testimony
concerning this issue previously was that he
became too irritated from the bulging and
ruptured discs and becan to have leg and nerve
problems which were clearly assignable to these
discs.

And when I got into that kind of
situation, it became evident to me that 1 had eo
do something about that before we cculd continue
with the water and the exercise. So I'm nhot --
I haven™t totally given up on the water
exercises, as I said. But when the patient
began to get into significant neurological

difficulties, It was decided something had to be
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1 Gone about that.

2 9 Doctor, did you have the nerve conduction study
3 done by Dr. Mann dated October 11, 19887

4 a Yes.

5 Q I don"t know what tab it's at.

& MS. TAYLOR: Don't worry

7 about it. I'11 find 1it.

s Q There's an indication In the EMG that the nerve
¢ conductant velocities were normal. What does
10 that mean?
11 A That only means that the nerves are capable of
12 carrying a stimulus at normal, rated speed and
13 that just says you have a nerve. It doesn't

14 tell us how good it is. But the further

15 informatioR ==

1€ 0 Yes, I'm going toc ask you to go ahead, please,
17 and explain that, the balance of the entry here
1e on the conclusion.

1e B The balance of the entry indicates that, in

20 fact, the problem that; the man, that Mr. Usyk
21 had was coming f£rom the spine an6 was not coming
22 from something lower down because he had¢ the

23 previous injury to this leg.

24 And there had been some ccncern that we
25 have discussed before as to whether that
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weakness in the toe was coming from the lower or
upper: problem, This indicates It was coming
from the upper problem because there were
muscles that were above his gunshot that were
involved, and that would be impossible far the
gunshot: to have affected those muscles. So it
was further documentation other than just my
opinion that the nerve was involved,

All right. You indicated that you had an
understanding that the patient's prior condition
was == I think you used the word he had
recovered from that?

Yes,

Wwhat did you mean by recovered?

It's very similar to a sprained ankle. When you
sprain your ankle, it's very painful. 2nd then
you wait some time, protect it for awhile and
exercise it a little bit and usually you are
able to function cuite wel3 with your sprained
ankle, even though at the time it was quite a
painful situation,

Is it your understending that the prior incident
that the patient told you was minor and that you
learned was a little less than minor but

resolved, | guesgs, or it was over, recovered
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from, that he was not under any treatment at the
time then?

My understanding is that he éid have some
treatment, but I'm not very clear about exactly
what was done. I believe that it was also
chiropractic, but I don"t believe it was Dr.
McFadden.

And do you have an understanding that Dr.
McFadden treated the plaintiff after the auto
accident, that is, at some point either during
or before your treatment?

am certain that he did. As I say, |

4

Yes,
haven't reviewed 1In detail his treatments hut I
am certain that he did treat the patient at the
auto accident because that"s how I got the
patient was from Dr. McFadden.

Do you have any knowledge as to what the
treatments were postaccident by Dr, McFadden?

As | say, | haven™t gone into any detail with
that. It was my understanding that those
treatments had to be fairly conservative because
of the patient"s rather touchy situation after
the accident, that there was inflammation and it
was difficult to do usual chiropractic treatment

after that the accident.
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And that information was based on counsel?

It was from this note that counsel. has prepared,
this set of notes, yes,

You are referring to the brochure?

Yes.

Dr. McFadden has never indicated to you one way
or the other as to what his treatments were
then; is that fair?

Net with personal discussion,

That's what I mean.

No.

Bas the patient ever indicated tec yvou what his
treatments were from bpr. McFadden postaccident?
We did discuss his treatment, I don't think we
have done it in any great detazil. He talked
about some exercises that Dr. McFadden had tried
to have him do but he said the exercises were
too painful, and I believe that was most of the
discussion that we had was concerning the
exercise that had been attempted.

Are you familiar with chiropractic manipulation?
I am familiar with some,

And what 1s it that yvou know about that?

The rotary manipulation iIs the type of

manipulation that I am most familiar with from
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chiropractic, and the rest would be ultrasound
and heat, electrical. stimulation.

Q Those are separate from --

)\ Those are certain kinds of modalities used by
most chiropractors,

0] What, if any, effect would chiropractic
manipulation have on the spine, Doctor, 1IN your
cpinion?

A. In ny opinion, if chiropractic manipulation 1is
done properly, 1t will have no bad effect cn the
spine. It has a possibility of immobilizing the
joints, but if 1t 1S done properly, It doesn’'t
actually damage the joints, In my opinion.

What 1T it's done two or three times a week for

D

a period of a dozen years?

A I think that 1t. can provide some relief to the
individual iIf it is done, again, properly. 2And
sometimes that 1S the best way for an individual
to go if other forms of treatment really haven't
been helpful and if he's not getting into a
neurclogical probklen.

0 Did you ever prescribe that this patient undergo
chiropractic manipulation, prescribe or

recommend?

A I have prescribed chiropractic treatment for
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L] 2 0 I'm sorry, Just Mr. Usvk.
3 ) No. Mr. Ugyk directly, I don't recall. that I
4 ever Airectly prescribed the treatment.
5 O Were you aware that he was undergoing
6 chiropractic treatment, including manipulation
7 as well as some of the other modalitieg you have
8 indicated you have some familiarity with, In the
@ 4 weeks prior to the auto accident; were you aware
ig of theat?
11 A I was aware that he was having such treatment
12 prior to the auto accident, but, again, I was
sy 13 not aware cof that at the time when I first saw
14 Mr. Usyk.
15 0 But you are aware now that. In. the weeks prior to
16 the accident that he was doing that?
17 A Yes, | am.
18 o] Were you aware at the time that he was
19 undergoing chiropractic manipulation after the
20 accident by Dr. McFadden?
21 2 I was, yes, T was aware of that because of the
22 referral by Dr. McFadden, ves.
23 MR. BETTENDORF : I have nothing
24 further, Thank you, Doctor.
25 M&., TAYLOR: Would vou like
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1 to waive your signature for today?

3]

TEE WITNESS: Yes, I would.

P

84 ]
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The State of Ohio, )
) S&8: CERTIFICATE
County of Cuyahoga. )

I, Kathy A. Vazinski, a Notary Public within and
for the State of Ohio, duly commissioned and authorized
by the laws of the State of Ohio, do hereby certify
that the within-named witness, Ernest B. Marsolais,
M.D., was by me first duly sworn to testify the truth,
the whole truth and nothing but the truth In the cause
aforesaid; that the testimony then given by him was by
me reduced to stenotypy in the presence of said
witness, afterwards transcribed upon a typewriter, and
that the foregoing Is a true and correct transcript of
the testimony so given by him as aforesaid.

I do further certify that this deposition was
taken at the time and place iIn the foregoing caption
specified, and was completed without adjournment,

I do further certify that I am not a relative,
counsel or attorney of either party, or otherwise
interested In the event of this action,

IN WITNESS WHEREQF, E have hereunto set my hand

and affixed my seal of office at Cleveland, Chic, on

CK’Z z.. ..é_ %ﬁaﬁf; _________

My Commission expires {atby . Vazins¥i, Notary ‘Publ
January 11, 1993 within’ and for the State of Ohlu

this __day of April,




LAWYER’S NOTES

Page

Line

WANOUS REPORTING SERVICE



