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THE STATE OF O H I O ,  ) 

COUNTY OF CUYAHOGA.  ) 
) S S :  THOMAS M A T I A ,  3 .  

I N  THE COURT O F  COMMON P L E A S  

RENEE STASO BROWN, e t  a1 . , 

P 1  a i n t  i f f s ,  

) Case N o .  2 3 3 9 1 5  

JESSE B I L I C I K ,  e t  a l . ,  

D e f e n d a n t s .  

- - -  

V i d e o t a p e d  d e p o s i t i o n  o f  D O N A L D  CHARLES MA", 

M . D . ,  t a k e n  b y  t h e  D e f e n d a n t s  as  i f  upon d i r e c t  

e x a m i n a t i o n  b e f o r e  L i s a  H r o v a t ,  a R e g i s t e r e d  

P r o f e s s i o n a l  R e p o r t e r  and N o t a r y  P u b l i c  w i t h i n  and 

f o r  t h e  S t a t e  o f  O h i o ,  a t  t h e  o f f i c e s  o f  U n i v e r s i t y  

Suburban H e a l t h  C e n t e r ,  1 6 1 1  S o u t h  Green Road, S u i t e  

203, S o u t h  E u c l i d ,  O h i o ,  on  Tuesday,  t h e  6 t h  day of  

J u l y ,  1993 ,  commencing a t  3:45 p . m . ,  p u r s u a n t  t o  

no t  i c e  and agreement  of c o u n s e l .  

- - -  
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APPEARANCES: 

F r i e d m a n ,  D o m i a n o  & S m i t h  C o . ,  L . P . A . ,  
B y :  L i s a  M .  G e r l a c k ,  Esq . ,  

On b e h a l f  o f  t h e  P l a i n t i f f s .  

J o h n  F .  G a n n o n ,  E s q . ,  

O n  b e h a l f  o f  t h e  D e f e n d a n t s .  

A L S O  PRESENT: 

M i c h a e l  K e a r n s  

- - -  

STIPULATIONS 

I t  i s  s t i p u l a t e d  b y  a n d  b e t w e e n  c o u n s e l  f o r  

t h e  r e s p e c t i v e  p a r t i e s  t h a t  t h i s  d e p o s i t i o n  may b e  

t a k e n  i n  s t e n o t y p y  b y  L i s a  Hrovat ; t h a t  h e r  

s t e n o t y p e  n o t e s  m a y  b e  s u b s e q u e n t  1 y t r a n s c r i  b e d  i n  

t h e  a b s e n c e  of  t h e  w i t n e s s ;  a n d  t h a t  a l l  

r e q u i r e m e n t s  of t h e  O h i o  R u l e s  o f  C i v i l  P r o c e d u r e  

w i t h  r e g a r d  t o  n o t i c e  o f  t ime a n d  p l a c e  o f  t a k i n g  

t h i s  d e p o s i t i o n  a r e  w a i v e d .  
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MS. G E R L A C K :  I j u s t  want t o  p r o t e c t  

t h e  m o t i o n  i n  l i m i n e  t h a t  w e ’ l l  be f i l i n g  

r e l a t i v e  t o  t h e  p r i o r  and subseqt ien t  

u n r e l a t e d  m e d i c a l  h i s t o t - y  o f  t h e  p l a i n t i f f  

on  t h e  g r o u n d s  o f  i r r e l e v a n c y  and 

remoteness  i n  t i m e ,  and t h e  r e a s o n s  w i l l  be 

more f u l l y  s e t  f o r t h .  But  l e t  t h e  r e c o r d  

r e f l e c t  w e ’ r e  m a k i n g  a c o n t i n u i n g  o b j e c t i o n  

t o  any  r e f e r e n c e  t o  t h o s e  e v e n t s ,  

MR. GANNON: Okay.  

MS. G E R L A C K :  A l s o  w i t h  r e s p e c t  t o  t h e  

p r i o r  and subsequen t  m e d i c a l  h i s t o r y  o f  t h e  

p l a i n t i f f ,  t h e  i n c i d e n t s  s u r r o u n d i n g  any 

e v e n t s  o f  d o m e s t i c  v i o l e n c e ,  s p e c i f i c a l l y  

abuse b y  h e r  f a t h e r ,  w e ’ r e  g o i n g  t o  make a 

c o n t i n u i n g  o b j e c t i o n  t o  t h a t  o n  t h e  g rounds  

o f  undue p r e j u d i c e  t o  t h e  p l a i n t i f f  and 

i r r e l e v a n c y ,  and w e ’ l l  make t h a t  a 

c o n t i n u i n g  o b j e c t i o n .  

D O N A L D  C H A R L E S  MANN,  M . D . ,  

C a l l e d  b y  t h e  D e f e n d a n t s  f o r  t h e  p u r p o s e  o f  d i r e c t  

e x a m i n a t i o n ,  b e i n g  b y  me f i r s t  d u l y  sworn ,  as 

h e r e i n a f t e r  c e r t i f i e d ,  deposes and s a y s  a s  f o l l o w s :  
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D I R E C T  E X A M I N A T I O N  

BY MR. GANNON: 

Q .  D r .  Mann, b e f o r e  I ask you any q u e s t i o n s  l e t  me j u s t  

i n t r o d u c e  you t o  t h e  j u r y ,  t h i s  t a p e  i s  g o i n g  t o  be 

p l a y e d  t o  t h e  j u r y ,  i n t r o d u c e  m y s e l f ,  and c o u n s e l  

f o r  t h e  p l a i n t i f f .  F i r s t  o f  a l l ,  w o u l d  you s t a t e  

y o u r  name f o r  t h e  b e n e f i t  o f  t h e  j u r y ?  

A .  Dona1 d Char1  es  Mann. 

Q .  Okay. I m e n t i o n e d  I c a l l e d  you D r .  Mann. I ’ m  John 

Gannon and I r e p r e s e n t  t h e  d e f e n d a n t  i n  t h i s  case,  

and I ’ m  g o i n g  t o  be a s k i n g  you some q u e s t i o n s ,  and 

Ms. G e r l a c k  who i s  one o f  t h e  a t t o r n e y s  r e p r e s e n t i n g  

t h e  p l a i n t i f f  i s  s e a t e d  h e r e  i n  t h e  room and s h e ’ s  

g o i n g  t o  be a s k i n g  you some q u e s t i o n s  a f t e r  I ’ m  

done.  S i n c e  I c a l l e d  you D o c t o r ,  l e t  me ask  you,  

a r e  you l i c e n s e d  t o  p r a c t i c e  m e d i c i n e  i n  t h e  S t a t e  

o f  O h i o ?  

A .  I am. 

Q .  And when d i d  you f i r s t  -- When d i d  you become 

1 i censed? 

A .  1 9 7 4 .  

Q.  Okay. Would you  t e l l  t h e  j u r y  what e d u c a t i o n  you  

had t o  a c q u i r e  b e f o r e  you became l i c e n s e d  t o  

p r a c t i c e  m e d i c i n e  i n  t h e  S t a t e  o f  O h i o ?  

A .  F o u r  y e a r s  o f  m e d i c a l  s c h o o l  w h i c h  I d i d  a t  I n d i a n a  
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U n i v e r s i t y ,  and t h e n  a y e a r  o f  m e d i c a l  i n t e r n s h i p .  

Was t h a t  i n  B l o o m i n g t o n  o r  I U  i n  I n d i a n a p o l i s ?  

I n  I n d i a n a p o l i s .  

Okay.  t h e n  you do a y e a r  o f  i n t e r n s h i p ?  

Yes. 

And you m a i n t a i n  an o f f i c e  where you  a c t u a l l y  

p r a c t i c e  and see p a t i e n t s ?  

I do.  

And where i s  t h a t  l o c a t e d ?  

I n  t h e  U n i v e r s i t y  Suburban H e a l t h  C e n t e r  B u i l d i n g  o n  

Green Road i n  t h e  C l e v e l a n d  s u b u r b  o f  S o u t h  E u c l i d .  

Okay.  I i m a g i n e  -- O r  l e t  me ask  you t h i s .  Do Y O U  

have p r i v i l e g e s  a t  a r e a  h o s p i t a l s  where  you can have 

some o f  y o u r  p a t i e n t s  a d m i t t e d  o r  t r e a t e d ?  

Yes. 

And w o u l d  you t e l l  t h e  j u r y  w h i c h  h o s p i t a l s  t h o s e  

a r e ?  

The m a i n  one  i s  U n i v e r s i t y  H o s p i t a l s  o f  C l e v e l a n d ,  

I ’ m  a l s o  on  t h e  s t a f f  a t  M e t r o  H e a l t h  and Geauga 

H o s p i  t a1 s .  

I d i d n ’ t  ask  you  t h i s  a l r e a d y ,  b u t  do you l i m i t  y o u r  

p r a c t i c e  o f  m e d i c i n e  a s  opposed t o  b e i n g  a g e n e r a l  

o l d - f a s h i o n  f a m i l y  d o c t o r  t o  a s p e c i a l t y ?  

I do.  

Okay. And what  i s  t h a t  s p e c i a l t y ?  



1 

2 

3 

4 

5 

6 

7 

3 

9 

IC! 

1 1  

1 2  

13  

14  

1 5  

1 6  

1 7  

18 

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

A .  

Q. 

A .  

Q .  

A .  

Q .  

A .  

Q .  

7 

N e u r o l o g y .  

Okay.  Maybe i t  m i g h t  be h e l p f u l  t o  u n d e r s t a n d  what 

t h e  s p e c i a l t y  o f  n e u r o l o g y  c o n c e r n s  i t s e l f  w i t h .  

S u r e .  D i s e a s e s  o f  t h e  n e r v o u s  sys tems ,  t h e  n e r v o u s  

s y s t e m  b e i n g  t h e  b r a i n  and t h e  s p i n a l  c o r d  and t h e  

n e r v e s  t h a t  r u n  o u t  i n  t h e  arms and l e g s  t o  t h e  

m u s c l e s  and t h e  s k i n ,  a l l  t h e  c o n n e c t i o n s  and 

s u p p o r t  i ng  s t  r u c t  u r e s  t h e r e o f  1 i k e  t h e  s p i  ne and 

t h e  s k u l l .  More f a m i l i a r ,  p e r h a p s ,  a r e  t h o s e  

d i s e a s e s  we t r e a t ,  m i g r a i n e ,  e p i l e p s y ,  A l z h e i m e r ’ s ,  

P a r k i n s o n ’ s ,  b r a i n  t u m o r s ,  s t r o k e ,  n e r v e  

i n  j u r y ,  t h i  ngs  o f  t h a t  n a t u r e ,  

Okay.  You say  we t r e a t .  And I t h i n k  I asked  you 

b e f o r e  i f  you have  y o u r  own o f f i c e .  Can I t a k e  i t  

f r o m  t h a t  t h a t  you  a c t u a l l y  -- I mean, i n  a d d i t i o n  

t o  e x a m i n i n g  a p e r s o n  as  you a r e  i n  t h i s  case  f o r  

m y s e l f  and my c l i e n t ,  you  a c t u a l l y  have a p r a c t i c e  

where  you  e i t h e r  have  p a t i e n t s  come t o  you d i r e c t l y  

o r  t h a t  a r e  r e f e r r e d  by  some o t h e r  p h y s i c i a n ?  

Yes.  

Have you  been d o i n g  t h a t  s i n c e  b a s i c a l l y  s i n c e  ’ 7 4 ?  

C o r r e c t .  

T h i s  c a s e  i n v o l v e s  an a u t o m o b i l e  a c c i d e n t  i n  w h i c h  

t h e  p l a i n t i f f  Renee S t a s o  Brown i n d i c a t e s  she was 

i n j u r e d  as  a r e s u l t  o f  t h a t  a c c i d e n t .  I n  y o u r  
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p r a c t i c e  have you had o c c a s i o n  t o  t r e a t  p e o p l e  who 

were i n j u r e d  i n  c a r  a c c i d e n t s ?  

Oh, y e s .  

Okay. And how w o u l d  t h a t  be? I mean o v e r  t h e  y e a r s  

c o u l d  you  g i v e  me an a p p r o x i m a t e  number? 

I t ’ s  a c o u p l e  t i m e s  a week a t  l e a s t ,  and w e ’ r e  

t a l k i n g  a h u n d r e d  p a t i e n t s  a y e a r ,  s o m e t h i n g  o f  t h a t  

o r d e r ,  a c c i d e n t s ,  c a r  a c c i d e n t s  i n  p a r t i c u l a r ,  b u t  

s p o r t s  i n j u r i e s  and f a l l s  a t  home and so f o r t h  

c o n s t i t u t e  a s i g n i f i c a n t  p a r t  o f  any n e u r o l o g y  

p r a c t i c e .  

Okay, I n  t h i s  c a s e  M s .  Brown i s  i n d i c a t i n g  t h a t  she 

had an i n j u r y  t o  h e r  neck  and h e r  arm and s h o u l d e r  

and p e r h a p s  l o w  b a c k .  I’m n o t  c e r t a i n  abou t  t h a t .  

Would you  a g a i n  have  had o c c a s i o n  i n  y o u r  p r a c t i c e  

t o  t r e a t  p e o p l e  who c l a i m e d  o r  i n d i c a t e d  t h e y  had 

t h o s e  t y p e s  o f  i n j u r i e s ?  

E v e r y  d a y .  

Okay. T h e r e ’ s  a c o n c e p t  known as  b o a r d  

c e r t i f i c a t i o n .  Tha t  does a p p l y  t o  y o u r  s p e c i a l t y  o r  

sub -- 

Yes, i t  does .  

Okay. W i t h i n  t h e  s p e c i a l t y  o f  n e u r o l o g y  a r e  you 

b o a r d  c e r t  i f i ed? 

I am. 
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Q .  OKay. F o r  t h e  sake  o f  t h e  j u r y  what does i t  mean t o  

be b o a r d  c e r t i f i e d  o r ,  b r i e f l y ,  how do you become 

b o a r d  c e r t i f i e d ?  

A .  A p h y s i c j a n  d e m o n s t r a t e s  by  t e s t i n g  t h a t  he o r  she 

i s  a b l e  t o  p r a c t i c e  t h i s  p r o f e s s i o n  a t  i t s  h i g h e s t  

l e v e l s  and t h e  t e s t  you  do t o  p r o v e  t h a t  i s  a 

t w o- p a r t  t h i n g .  The second i s  a l i v e  e x a m i n a t i o n  

where you  a c t u a l l y  t a k e  h i s t o r i e s  and do p h y s i c a l  

e x a m i n a t i o n s  i n  f r o n t  o f  t h e  s e n i o r  p e o p l e  and t h e  

d i s c i p l i n e .  They w a t c h  you do t h i s ,  and you 

p r e s e n t  t h e  c a s e  t o  them and you do f o u r  o r  f i v e  

such c a s e s .  T h a t ’ s  a f t e r  you passed  a d a y- l o n g  

w r i t t e n  e x a m i n a t i o n  w h i c h .  c o v e r s  e v e r y t h i n g  i n  t h e  

s p e c i  a1 t y f r o m  t r e a t m e n t  and b i o c h e m i s t  r y  t o  t h e  

mechanism o f  d i s e a s e  and t h e  causes  o f  d i s e a s e .  

Q.  Okay. S o  i t ’ s  r e a l l y  a t w o- p a r t  t h i n g  you  m e n t i o n e d  

a day l o n g  w r i t t e n  exam and t h e n  you have  t o  do an 

exam i n  f r o n t  o f  -- a c t u a l  l i v e  e x a m i n a t i o n s  i n  

f r o n t  o f  t h e  s e n i o r  p e o p l e  i n  y o u r  s p e c i a l t y .  

A .  Yes. 

Q .  And, o b v i o u s l y ,  you  d i d  t h a t  and y o u ’ r e  c e r t i f i e d  i f  

I u n d e r s t a n d  c o r r e c t l y ?  

A .  Yes. 

Q .  Okay. I t h i n k  w e ’ r e  a t  t h e  p o i n t  now where  we can I 

I I t a l k  abou t  y o u r  e x a m i n a t i o n  o f  M r s .  Brown i n  t h i s  
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c a s e .  And I ’ v e  a l r e a d y  m e n t i o n e d  t h a t  i t  was done 

a t  my r e q u e s t .  Tha t  is c o r r e c t ,  i s n ’ t  i t ?  

A .  Yes. 

Q .  M i g h t  as  w e l l  s t a r t  w i t h  t h e  d a t e  t h a t  you saw 

M r s .  Brown.  If you can t e l l  u s  when t h a t  exam was 

d o n e ?  

A .  That  was May 1 1 t h  o f  t h i s  y e a r .  

Q .  Okay. D i d  i t  o c c u r  i n  t h e  o f f i c e s  h e r e  on S o u t h  

Green Road? 

A .  R i g h t  i n  t h i s  v e r y  p l a c e .  

Q .  Okay. Now, i n  a d d i t i o n  t o  e x a m i n i n g  M r s .  Brown d i d  

you have any o p p o r t u n i t y  t o  r e v i e w  any m e d i c a l  

r e c o r d s  t h a t  r e l a t e  e i t h e r  t o  h e r  t r e a t m e n t  

f o l l o w i n g  t h i s  J u l y  2 5 ,  1990  a c c i d e n t  o r  r e l a t i n g  t o  

h e r  g e n e r a l  m e d i c a l  h i s t o r y ?  Tha t  i s ,  t h i n g s  t h a t  

may have  o c c u r r e d  p r i o r  t o  t h a t ?  D i d  you have an 

o p p o r t u n i t y  t o  see r e c o r d s ?  / 
k 

MS. GERLACK:  O b j e c t i o n .  

A .  I d i d .  

Q .  (BY MR. GANNON) Okay.  Now, when you  examined Mrs .  

Brown on ,  I t h i n k  you s a i d  i t  was May 1 1 t h  o f  t h i s  

y e a r ,  d i d  y o u  t a k e  a h i s t o r y  f r o m  M r s .  Brown? 

A .  I d i d .  

Q .  Okay. Maybe t h a t  t e r m  needs a l i t t l e  e x p l a n a t i o n .  

What i s  a h i s t o r y  t h a t  a p a t i e n t  -- I ’ m  s o r r y ,  t h a t  
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a p h y s i c i a n  t r i e s  t o  o b t a i n  f r o m  a p a t i e n t ?  

A .  I t ’ s  t h e  r e t e l l i n g  i n  t h e  p a t i e n t ’ s  own words  o f  

e x a c t l y  where and what i t  i s  t h a t ’ s  wrong,  and t h i s  

i s  a c r i t i c a l  p i e c e  i n  t h e  i n q u i r y  as  t o  what t h e  

p a t i e n t  m i g h t  s u f f e r  f r o m .  S o  o r d i n a r i l y  one a s k s  

t h e  p a t i e n t  t o  s i m p l y  i n  h e r  own words  t e l l  where i t  

i s  and what i t  i s  and how l o n g  i t ’ s  been t h e r e  and 

what has  h e l p e d  and what has  h u r t  t h e  p r o b l e m ,  and 

t h i s  k i n d  o f  d e s c r i p t i v e  e x e r c i s e  i n  t e l l i n g  i n  any 

d e t a i l  t h a t ’ s  p o s s i b l e  what t h e  p r o b l e m  i s .  And 

t h a t ’ s  s o r t  o f  t h e  r o a d  map f o r  t h e  f i g u r i n g  o u t  

what t h e  p r o b l e m  i s  and, o f  c o u r s e ,  what you m i g h t  do 

about  i t  . 
Q.  Hypot  h e t  i c a l l  y -- I d o n ’ t  know i f  i t  has  t o  be 

h y p o t h e t i c a l ,  b u t  i n  t h i s  p a r t i c u l a r  c a s e  you seem 

t o  m e n t i o n  t h a t  you  a s k e d  t h e  p a t i e n t  t h e s e  

q u e s t i o n s  and t o  i l l i c i t  t h i s  i n f o r m a t i o n .  Can you  

o b t a i n  a h i s t o r y  f r o m  a n o t h e r  s o u r c e  o t h e r  t h a n  

s i m p l y  what t h e  p a t i e n t  t e l l s  you? 

A .  Yes.  

Q .  And d i d  you  have  t o  do i t  i n  t h i s  case  o r  d i d  you do 

I i t  i n  t h i s  c a s e ?  

2 5  g o t t e n  i n t o  y o u r  e x a m i n a t i o n  y e t  b u t  j u s t  t h e  
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h i s t o r y  p o r t i o n  o f  y o u r  exam, I u n d e r s t a n d  t h a t ’ s  

p a r t  o f  t h e  exam g e n e r a l l y ,  d i d  you f i n d  M r s .  Brown 

t o  be a good h i s t o r i a n  o r  n o t ?  

r . GERLACK: O b j e c t i o n .  

A .  I w o u l d  c h a r a c t e r i z e  h e r  as  a poor  h i s t o r i a n .  

Q .  And how d i d  you make t h a t  d e t e r m i n a t i o n  o r  what 

caused you t o  do so? 

MS.  GERLACK: Same o b j e c t i o n .  

A .  G r e a t  p i e c e s  o f  i n f o r m a t i o n  were  f o r g o t t e n ,  no f a u l t  

o f  h e r s ,  b u t  j u s t  l a c k i n g  i n  h e r  r e c a l l  so t h a t  she 

j u s t  d i d n ’ t  know o r  d i d n ’ t  r e c a l l  c e r t a i n  i t e m s  t h a t  

I w o u l d  c o n s i d e r  t o  be o f  i m p o r t a n c e .  

Q .  Okay. B e f o r e  we g e t  on  t o  y o u r  exam you s a y  she 

d i d n ’ t  r e c a l l  c e r t a i n  i t e m s  t h a t  you c o n s i d e r e d  t o  

be o f  i m p o r t a n c e .  What were  t h o s e  i t e m s  o r  what 

t y p e s  of i t e m s  a r e  you t a l k i n g  a b o u t ?  

MS.  GERLACK: O b j e c t i o n .  

A .  There  were  a c o u p l e  o f  i n j u r i e s  i n  1986, t h e r e  was a 

c a r  a c c i d e n t  o r  t w o  i n  1989 o r  ’ 9 0 ,  t h e r e  were t r i p s  

t o  t h e  d o c t o r  f o r  headaches,  w h i c h  t h o s e  were  

o n e- t i m e  t i m e  e v e n t s  easy  t o  f o r g e t ,  b u t  i n  t h e  

r e c o r d  n o n e t h e l e s s ,  t h e r e ’ s  a d e s c r i p t i o n  o f  h e r  

e x e r c i s i n g  on  a b i c y c l e  w h i c h  e i t h e r  i s n ’ t  c o r r e c t  

o r  she d i d n ’ t  r e c a l l  b u t ,  a g a i n ,  t h e r e ’ s  some gap 

between what I t h i n k  o r  what was r e c o r d e d  and what 
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r e a l l y  t o o k  p l a c e .  S o  t h e s e  a r e  b i t s  and p i e c e s  o f  

t h e  s t o r y  t h a t  a r e  i m p o r t a n t  and s i m p l y  n o t  r e c a l l e d  

by t h e  p a t i e n t  . 

Q .  Okay. W e l l ,  o b v i o u s l y ,  t h o u g h ,  y o u ’ v e  been 

d i s c u s s i n g  them so  t h a t  s u g g e s t s  t o  me t h a t  you g o t  

t h i s  i n f o r m a t i o n  f r o m  some o t h e r  s o u r c e .  Can we 

make i t  c l e a r  t o  t h e  j u r y  where you l e a r n e d  o f  t h e s e  

o t h e r  i n c i d e n t s  or e v e n t s ?  

MS. G E R L A C K :  O b j e c t i o n .  

A .  S u r e .  I t  comes f r o m  a r e a d i n g  o f  t h e  r e c o r d s  

c o v e r i n g  h e r  t r e a t m e n t  back  t o  a r o u n d  1 9 8 5  o r  so ,  

t h e  K a i s e r  Permanente ,  f i l e s  where s h e ’ s  gone f o r  

most o f  h e r  c a r e  t h e  b u l k  o f  w h i c h ,  o f  c o u r s e ,  has  

n o t h i n g  t o  do w i t h  what w e ’ r e  t a l k i n g  abou t  t o d a y  

b u t  j u s t  g e n e r a l  m e d i c a l  c a r e ,  b u t  a l s o  i n  t h e r e  

a r e  t r e a t m e n t s  f o r  i n j u r i e s  and o t h e r  m e d i c a l  

p r o b l e m s .  

Q. D o c t o r ,  l e t  me a s k  you t h i s .  As a p h y s i c i a n  who ’s  

e x a m i n i n g  a p a t i e n t  as you were  i n  t h i s  case  o r  even 

i f  t h i s  was y o u r  p a t i e n t  who was came i n  t o  you f o r  

t r e a t m e n t ,  why i s  i t  i m p o r t a n t  t o  know abou t  o t h e r  

e v e n t s  s u c h  as  t h e  ones  y o u ’ v e  j u s t  d e s c r i b e d ?  I s  

i t  h e l p f u l  t o  you  o r  c l i n i c a l l y  o r  m e d i c a l l y  

s i  g n i  f i c a n t ?  

A .  I t ’ s  s i g n i f i c a n t  i n  s e v e r a l  ways. One, t h e  a p p a r e n t  
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cause f o r  h e r  p r o b l e m s  may be i n j u r y  as w o u l d  appear  

b u t  i t  c o u l d  be more t h a n  one i n j u r y  o r  o t h e r  

i n j u r i e s ,  so t h a t ’ s  one p a r t  o f  t h e  i n q u i r y .  

A n o t h e r  i s  what s o r t  o f  m e d i c a l  d a t a  was g e n e r a t e d  

on t h o s e  o c c a s i o n s .  Was i t  t h e  neck  t h i n g ,  w h i c h  

m i g h t  be germane, was i t  an arm o r  a l e g  o r  a. back ,  

w h i c h  w o u l d n ’ t  be, so t h a t  t h e  t y p e  o f  t r e a t m e n t  she 

had o r  t y p e  o f  i n j u r y  she had w o u l d  be s i g n i f i c a n t ,  

and i n  a g e n e r a l  way how she a t t e n d s  t o  such  t h i n g s  

o r  even t o  remember them. Because when a p a t i e n t  

c a n ’ t  remember l o t s  o f  t h i n g s  t h e n  I know I have t o  

d i g  h a r d e r  and l o n g e r  because t h e r e  may be o t h e r  

t h i n g s  t h a t  were  f o r g o t t e n  a s  w e l l .  

Q .  Okay. You m e n t i o n e d  s o m e t h i n g  b e f o r e .  You 

say  what k i n d  o f  documents w e r e  g e n e r a t e d  f o l l o w i n g  

an i n c i d e n t .  W e l l ,  i f  we assume f o r  a second,  

l e t ’ s  say ,  t h a t  a p e r s o n  had an a c c i d e n t  and w e n t  t o  

a m e d i c a l  f a c i l i t y  w h e r e i n  an  emergency room r e c o r d  

was c r e a t e d  o r  t h e r e  were  some documents ,  i f  t h e r e  

were  t o  t h e  same body p a r t  a s  you were  e x a m i n i n g  

f o r ,  and i f  t h e y  were  r e l a t i v e l y  c l o s e  i n  t i m e ,  

l e t ’ s  say  w i t h i n  a p e r i o d  o f  s i x  mon ths ,  w o u l d  you 

b e  i n t e r e s t e d  i n  t r y i n g  t o  o b t a i n  a copy  o f  t h a t  

r e c o r d  t o  r e v i e w  i t ?  Would t h a t  be  h e l p f u l  t o  you 

i n  r e a c h i n g  y o u r  d i a g n o s i s  and -- 
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MS. GERLACK:  O b j e c t i o n .  

Q .  -- o p i n i o n s  a s  t o  c a u s a t i o n  o r  t h a t  t y p e  t h i n g ?  

A .  W e l l ,  I ’ d  c e r t a i n l y  want t o  see t h o s e  r e c o r d s  and 

t h e n ,  o f  c o u r s e ,  make a d e t e r m i n a t i o n  how germane 

t h e y  were  -- 

Q .  S u r e .  

A .  -- b u t  one w o u l d  have t o  l o o k  a t  t h e  p r i m a r y  

documents t h e m s e l v e s .  

Q .  I t a k e  i t  w o u l d  be good m e d i c a ?  p r a c t i c e  t o  a t  l e a s t  

t r y  t o  g e t  t h o s e  r e c o r d s ,  and you g e n e r a l l y  do t h a t  

i n  y o u r  own p r a c t i c e s .  Would I be c o r r e c t  i n  

s t a t i n g  t h a t ?  

A .  Oh, y e s ,  We g e t  as  much m a t e r i a l  as  we can .  The 

more t h e  b e t t e r .  T h e r e ’ s  n e v e r  t o o  much. And o f t e n  

you d o n ’ t  g e t  r e c o r d s  and you have t o  use  w h a t e v e r  

m a t e r i a l  i s  a v a i l a b l e ,  b u t  we c e r t a i n l y  p r e f e r  more 

i n f o r m a t  i on. 

Q .  Okay. I t h i n k  I i n t e r r u p t e d  you b e f o r e  where  we 

s t o p p e d  a t  t h e  p o i n t  where you w e r e  t e l l i n g  u s  t h e  

d a t e  t h a t  M r s .  Brown came t o  y o u r  o f f i c e ,  and you  

t o l d  u s  where  y o u  d i d  t h e  exam, and we t a l k e d  abou t  

t h e  h i s t o r y .  Now why d o n ’ t  you  go ahead and t e l l  

t h e  j u r y  a b o u t  y o u r  e x a m i n a t i o n ,  t h a t  i s  how you 

examined M r s .  Brown and what  y o u r  f i n d i n g s  were? 

~ A .  S u r e .  W e ’ l l  go i n t o  t h e  p h y s i c i a n  e x a m i n a t i o n .  
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T h a t ’ s  t h e  .:,retted p a r t  a f t e r  t h e  h i s t o r y  t a k i n g .  

H e r e  I ‘ m  i n t e r e s t e d  i n  how m o b i l e  she i s ,  what k i n d  

o f  s t r e n g t h  and f e e l i n g  she has ,  what k i n d  o f  

r e f l e x e s  were p r e s e n t ,  and any o t h e r  t h i n g s  I 

d i s c o v e r e d  w a t c h i n g  t h e  p a t i e n t  i n  t h e  c o u r s e  o f  

e x a m i n a t i o n  o r  t h e  i n t e r v i e w  t h a t  m i g h t  b e  c r i t i c a l ,  

T h i n g s  l i k e  s c a r s  f o r  s u r g e r i e s  t h a t  w e r e  f o r g o t t e n ,  

t h a t  t y p e  o f  t h i  n g .  

S o  I f i r s t  d i d  h e r  -- t e s t e d  h e r  r a n g e  o f  

m o t i o n  o f  t h e  n e c k  and I had h e r  bend h e r  head 

f o r w a r d  and backward  and go t o  each s i d e ,  and t h a t  

was o k a y .  I l o o k e d  a t  t h e  neck  m u s c u l a t u r e  t o  see 

i f  i t  was t i g h t  o r  t e n s e ,  and i t  was n o r m a l .  I 

t e s t e d  s t r e n g t h  i n  h e r  arms.  H e r e  I ’ m  l o o k i n g  f o r  

s i g n s  o f  a n e r v e  loss o r  n e r v e  r o o t  loss. I t e s t e d  

t h e  same e x t r e m i t i e s  f o r  s e n s a t i o n ,  because t h e  same 

n e r v e s  t h a t  go t o  t h e  m u s c l e s  a l s o  go t o  s k i n  and 

c a r r y  i n f o r m a t i o n  abou t  numbness and t e m p e r a t u r e ,  

and t h a t  was o k a y .  I t h e n  t e s t i f i e d  h e r  r e f l e x e s ,  

namely  t h e  knee j e r k  one t h a t  we a l l  know a b o u t ,  b u t  

t h e r e  a r e  t h r e e  r e f l e x e s  i n  t h e  arms and a n o t h e r  one 

i n  t h e  l e g ,  and t h o s e  were  a l l  o k a y .  And I watched  

h e r  bend and t u r n  and t w i s t  as  j u s t  she w a l k  a r o u n d  

i n  t h e  e x a m i n i n g  room and g o t  on t o  t h e  t a b l e  and 

o f f ,  and t h a t  was o k a y .  Then I checked  t h e  c r a n i a l  
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n e r v e s ,  and t h e y  were  a l l  r i g h t .  

Q .  A l l  r i g h t .  D o c t o r ,  I was l o o k i n g  a t  a r e p o r t  t h a t  

you had p r e v i o u s l y  p r o v i d e d  t o  me t h a t  was s e n t  t o  

M s .  B rown ’s  a t t o r n e y  and t h e r e  i s  a s t a t e m e n t  i n  t h e  

f i r s t  page o f  y o u r  r e p o r t  , f i r s t  s e n t e n c e  -- I ’ m  

s o r r y ,  f i r s t  s e n t e n c e  of  t h e  t h i r d  p a r a g r a p h ,  She 

has no  s e n s o r y  symptoms i n  h e r  hand r a d i a t i n g  p a i n  

i n t o  h e r  arms o r  l e f t  u p p e r  e x t r e m i t y  o r  l o w e r  

e x t r e m i t y  symptoms. 

W h a t ’ s  t h e  s i g n i f i c a n c e  of t h a t  s t a t e m e n t  o r  

t h o s e  f i n d i  ngs? 

A .  The absence o f  symptoms i n  t h e  arms o r  i n  a n o t h e r  

case  f o r  t h e  l e g s  w o u l d  p u t  down any i d e a  o f  a 

p i n c h e d  n e r v e  o r  s i g n i f i c a n t  p i n c h e d  n e v e r .  These 

n e r v e s  a r e  l o n g  c a b l e s  t h a t  c a r r y  i n f o r m a t i o n  

b a s i c a l l y  down t o  t h e  hand f r o m  t h e  neck ,  and when 

t h e y  go awry  f o r  any  reason ,  d i s c  h e r n i a t i o n  o r  

i r r i t a t i o n  o r  w h a t e v e r  you g e t  arm symptoms u s i n g  

numbness, weakness o r  p a i n  o r  any c o m b i n a t i o n  

t h e r e o f .  S o  n o t  h a v i n g  t h o s e  means w e ’ r e  j u s t  

t a l k i n g  abou t  a n e c k  s t r u c t u r a l  process, j o i n t s ,  

bones,  j o i n t s ,  d i s c ,  c a r t i l a g e ,  t h a t  k i n d  o f  t h i n g ,  

and n o t  a p i n c h e d  n e r v e .  

Q .  Okay. A r e  you  f i n i s h e d  now w i t h  y o u r  d e s c r i p t i o n  o f  

what y o u r  e x a m i n a t i o n  c o n s i s t e d  o f ?  I f  s o ,  I w i l l  
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a s k  y o u  a n o t h e r  q u e s t i o n .  I t h i n k  y o u  were t e l l i n g  

u s  y o u r  f i n d i n g s ,  a n d  I was g o i n g  t o  a s k  y o u  t h e n  i f  

a f t e r  o b t a i n i n g  a h i s t o r y  o f  Mrs. B r o w n  a n d  d o i n g  

t h e  exam a n d  m a k i n g  some f i n d i n g s  I k n o w  t h e r e  was 

a n o t h e r  e l e m e n t  o f  y o u r  e v a l u a t i o n ,  wasn’ t  t h e r e ?  

A .  W e l l ,  t h e  r e v i e w  o f  t h e  r e c o r d ,  y e s .  

Q .  O k a y .  L e t ’ s  s a y  n o w  j u s t  i f  w e  t a l k  f o r  a s e c o n d  

h e r e  o f  y o u r  o p i n i o n s  f o l l o w i n g  y o u r  e x a m i n a t i o n  

were y o u  a b l e  t o  r e a c h  an o p i n i o n  a s  t o  w h a t ,  i f  

a n y ,  c o n d i t i o n  o r  p r o b l e m s  Mrs. B r o w n  was s u f f e r i n g  

o n  t h e  d a y  t h a t  y o u  e x a m i n e d  h e r  on May 1 1  , 1993? 

A .  I d i d  f o r m  a n  o p i n i o n .  

Q .  O k a y .  W o u l d  t h a t  o p i n i o n  b e  t o  a r e a s o n a b l e  d e g r e e  

1 
m e d i c a l  p r o b a b i l i t y ?  

_c___ 
A .  Yes. 

Q .  O k a y .  W e l l ,  t h e n ,  w h y  d o n ’ t  y o u  t e l l  u s  t h e n  w h a t  

was t h e  o p i n i o n  t h a t  Y O U  were a b l e  t o  f o r m ?  
\ za 

A .  T h a t  M s .  Brown  h a s  -- a l t h o u g h  t h e  s y m p t o m s  c o n t i n u e  

%he r e a l l y  h a s  n o  p h y s i c a l  b a s i s  f o r  t h e m .  T h e r e  i s  

n o  d i s c  p r o b l e m ,  we k n o w  t h a t  f r o m  t h e  MR s c a n ,  

t h e r e ’ s  n o  p i n c h e d  n e r v e ,  we k n o w  t h a t  f r o m  h e r  

h i s t o r y  a n d  h e r  e x a m i n a t i o n ,  t h e r e ’ s  n o t h i n g  e l s e  

t h a t ’ s  d i s c o v e r a b l e  l i k e  r h e u m a t o i d  a r t h r i t i s  o r  

some o t h e r  d i s e a s e  e n t i t y  t h a t  c o u l d  d o  t h i s ,  o r  

i t ’ s  not  g o i n g  t o  b e  f o u n d  f o r  a l o n g  t ime  t o  come, 
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i n  o t h e r  words  no  p h y s i c a l  e x p l a n a t i o n  f o r  a l l  i;f 

t h i s  t r o u b l e  t h e s e  t h r e e  y e a r s .  S o  we a r e  l e f t  t h e n  

w i t h  somebody w i t h  p a i n  w i t h o u t  any o r g a n i c  b a s i s .  

Q .  Okay.  And t h e  p a i n  -- Now when you say  y o u ’ r e  l e f t  

w i t h  somebody w i t h  p a i n ,  and I c o u l d  be way o f f  base 

h e r e ,  b u t  i t ’ s  my u n d e r s t a n d i n g  i f  a p a t i e n t  t e l l s  

you t h e y  have p a i n  t h a t ’ s  -- you have  t o  r e l y  on 

what t h e  p a t i e n t  s a y s .  I mean, i t ’ s  n o t  s o m e t h i n g  

t h a t  you can o b j e c t i v e l y  f o r  t h e  most p a r t  see ,  i s  

i t ?  

A .  C o r r e c t .  

Q .  A l l  r i g h t .  Now t a l k i n g  s p e c i f i c a l l y  abou t  t h e  

r e c o r d s  t h a t  I t h i n k  you r e f e r r e d  t o  g e n e r a l l y  

b e f o r e ,  r e c o r d s  were  made a v a i l a b l e  t o  you e i t h e r  

b e f o r e  y o u r  e x a m i n a t i o n  o r  a t  t h e  t i m e  o f  y o u r  

e x a m i n a t i o n  r e g a r d i n g  M r s .  Brown;  w o u l d  I be 

c o r r e c t ?  

A .  Yes. B e f o r e  a c t u a l l y .  

Q .  And i f  I ’ m  n o t  m i s t a k e n  i t  c o n s i s t e d  o f  

a p p r o x i m a t e l y  200-some pages f r o m  K a i s e r ,  and 

t h e n  r e c o r d s  f r o m  D r s .  R o b i e ,  S p i t t l e r  & Q u i n n  

who I b e l i e v e  a r e  h e r  OB/GYN d o c t o r s ,  and 

t h e n  d o c t o r s  -- I ’ m  s o r r y ,  r e c o r d s  f r o m  D r .  

N e m u n a i t i s  who saw h e r  f o l l o w i n g  t h e  a c c i d e n t  

i n v o l v i n g  my c l i e n t ,  and I t h i n k  a l s o  t h e r e  were 6 
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pages o f  r e c o r d s  f r o m  E u c l i d  t v l e r i d i a  H o s p i t a l .  I s  

t h a t  a f a i r  summary o f  t h e  r e c o r d s  t h a t  were  

a v a i l a b l e  t o  you? 

A .  Yes. 

Q .  Okay.  And you i n d i c a t e d  t h a t  i t ' s  i m p o r t a n t  t o  

r e v i e w  t h o s e .  And I wonder i f  you c o u l d  j u s t  t e l l  

us  what were  t h e  s i g n i f i c a n t  i t e m s  o f  t h o s e  r e c o r d s  

t h a t  you r e v i e w e d  t h a t  w e r e  i m p o r t a n t  t o  you i n  y o u r  

e v a l u a t i o n  i n  t h i s  c a s e ?  

MS. GERLACK: O b j e c t i o n .  

A .  W e l l ,  t h e r e  w e r e  e n t r i e s  abou t  i n j u r i e s  i n  

p a r t i c u l a r ,  and I can  t e l l  you  s p e c i f i c a l l y  what 

t h e y  were ,  g o i n g  a l l  t h e  way back  i n t o  t h e  ' 8 0 s .  I n  

A p r i l  1986 she was i n j u r e d  and had t o  seek t r e a t m e n t  

f o r  h e r  head.  I n  J u l y  o f  1986 t h e r e  was some t y p e  

o f  p h y s i c a l  i n j u r y ,  and she had a b l o w  t o  t h e  head 

and s o u g h t  t r e a t m e n t  a g a i n .  I n  1988 she d e s c r i b e d  

m i g r a i n e s  t o  t h e  p r a c t i t i o n e r s  a t  K a i s e r ,  and i n  -- 

May 3 1 ,  1989 she  was i n  an a u t o m o b i l e  a c c i d e n t .  

Her  c a r  was s t r u c k  f r o m  b e h i n d .  On March  2 6 ,  1990 

s h e  f e l l  down some s t e p s  and had t r e a t m e n t  a t  

K a i s e r ,  and t h e n  o n  May 1 0 t h  o f  1 9 9 1 ,  and I b e l i e v e  

she d i d  r e c a l l  t h i s  one,  b u t  n o t  t h e  o t h e r s ,  t h e r e  

was i n j u r y  t o  h e r  head on t h e  d o o r .  But  t h e  o t h e r  

f i v e  i n j u r i e s  she d i d  n o t  remember.  



21 

Q .  Okay. The i n c i d e n t  where she f e l l  down t h e  s t e p s  on  

March  2 5 t h  o f  1 9 9 0 ,  o f  c o u r s e  t h e  a c c i d e n t  i n v o l v i n g  

my c l i e n t  o c c u r r e d  on  J u l y  2 5 t h  o f  ’ 9 0 ,  so i t ’ d  be 

a p p r o x i m a t e l y  f o u r  months  e a r l i e r .  Tha t  was 

r e f l e c t e d  i n  t h e  K a i s e r  r e c o r d s ,  D o c t o r ?  

A . Yes? 

MS. GERLACK: O b j e c t i o n .  

Q .  (BY M R .  GANNON) And my u n d e r s t a n d i n g  i s ,  a t  l e a s t  

f r o m  my r e v i e w  o f  t h e  K a i s e r  r e c o r d s ,  t h a t  t h e  

p h y s i c i a n  n o t e d  she i n j u r e d  h e r  head,  h e r  neck ,  i t  

says  y e s t e r d a y ,  a p p a r e n t l y  he saw h e r  t h e  day a f t e r ,  

and she c o m p l a i n e d  o f  -- o r  c . c . ,  does t h a t  mean 

c h i e f  c o m p l a i n t  -- 

Yes. 

-- i n  m e d i c a l  s h o r t h a n d  I guess  y o u ’ d  c a l l  i t ?  

R i g h t ,  

Okay. C h i e f  c o m p l a i n t  o f  p a i n  i n  t h e  head and neck  

on  t h e  l e f t  s i d e  and t h a t  she was nauseous and had 

v o m i t e d .  Okay.  A t  t h a t  t i m e  he s a i d  t h e  exam 

2 0  

21 

22 

23 

24 

showed t e n d e r n e s s  o f  h e r  l e f t  s i d e  o f  h e r  n e c k ,  and 

t h e n  he goes o n  t o  t a l k  abou t  e a r s ,  nose  and t h r o a t  

b u t  I ’ m  n o t  s u r e  e x a c t l y  what h e ’ s  s a y i n g .  

Now,  D o c t o r ,  s i n c e  t h a t  o c c u r r e d  maybe f o u r  

months  p r i o r  t o  a c c i d e n t  and i t  i n v o l v e s  t h e  same 

I p a r t  o f  t h e  body ,  t h e  head and t h e  neck ,  t h a t  she 2 5  I 
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f e e l s  she h u r t  i n  t h i s  a c c i d e n t ,  i s  t h a t  a 

s i  g n i  f i c a n t  -- I mean, i s  t h a t  s o m e t h i n g  you wou ld  

want t o  l o o k  a t  t o  see i f  i t  w o u l d  h e l p  you i n  y o u r  

e v a l  u a t  i o n ?  

A .  Yes. 

MS. GERLACK: O b j e c t i o n  t o  f o r m .  

Q .  (BY M R .  GANNON) And d i d  you do t h a t  i n  t h i s  case?  

A .  I d i d .  

Q .  Okay. And I t h i n k  t h a t ’ s  one o f  t h e  e v e n t s  t h a t  

M r s .  Brown e i t h e r  had d i f f i c u l t y  o r  j u s t  c o u l d  n o t  

r e c a l l  when you were  g e t t i n g  t h e  h i s t o r y  f r o m  h e r ?  

A .  C o r r e c t ,  

Q .  Okay, I n  t h e  K a i s e r  r e c o r d s  -- Now, D o c t o r ,  l e t  me 

ask  you t h i s .  We’ re  g o i n g  t o  t a l k  abou t  f o l l o w i n g  

t h i s  a c c i d e n t  we know she went t o  E u c l i d  M e r i d i a  

Hosp i  t a1 f o r  e s s e n t  i a1 1 y emergency room t r e a t m e n t  

and t h e n  f o l l o w e d  u p  w i t h  D r .  N e m u n a i t i s  abou t  f i v e  

o r  s i x  days  a f t e r  t h e  a c c i d e n t ,  t h e n  w e n t  t o  K a i s e r  

on  August  6 t h  o r  August  7 t h  o f  ’ 9 0 ,  abou t  t w o  weeks 

a f t e r  t h e  a c c i d e n t ,  you had a chance t o  r e v i e w  a l l  

o f  t h o s e  r e c o r d s  o f  t h e  t h r e e  p e o p l e  t h a t  I 

m e n t i o n e d  o r  t h r e e  f a c i l i t i e s  t h a t  I m e n t i o n e d ?  

A .  Yes. 

Q .  Okay. I n  t h e  K a i s e r  r e c o r d s  t h e r e ’ s  a d e s c r i p t i o n  

o f  t h e  f i n d i n g s  o f  t h a t  d o c t o r ,  and h e  m e n t i o n s  
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s e n s o r y  exam n o t  r e l i a b l e  i n  t h i s  p a t i e n t .  

F i r s t  o f  a l l ,  I want t o  ask  you ,  what i s  t h e  

s e n s o r y  exam? 

A .  T h a t ’ s  t h e  p a r t  w i t h  t e s t i n g  f o r  f e e l i n g  o f  p i n  and 

t o u c h  and v i b r a t i o n  i n  t h e  e x t r e m i t i e s .  A g a i n ,  

w e ’ r e  l o o k i n g  f o r  a n e r v e  o r  a p i n c h e d  n e r v e  t y p e  o f  

p r o b  1 em - 
Q .  The s t a t e m e n t  t h a t  i t  w a s n ’ t  r e l i a b l e ,  i s  t h a t  

c o n s i s t e n t  w i t h  what y o u r  e v a l u a t i o n  o r  o p i n i o n s  

w e r e  when you were  a t t e m p t i n g  t o  g e t  a h i s t o r y  f r o m  

M r s .  Brown? 

IvlS. G E R L A C K :  O b j e c t i o n .  

A .  W e l l ,  i t ’ s  t h e  same k i n d  o f  t h i n g .  Someth ing  i s  

m i s s i n g  o r  i t  d o e s n ’ t  f i t ,  and i t  s o r t  o f  s u b t r a c t s  

f r o m  t h e  body  o f  i n f o r m a t i o n  t h a t  we w o u l d  have 

a v a i l a b l e  t o  u s  t o  e v a l u a t e  t h i s  p a t i e n t ,  so i t  

s o r t  o f  t a k e s  a p i e c e  o f  t h e  p u z z l e  away and I t h i n k  

i t  i s  t h e  same k i n d  o f  t h i n g  t h a t  I was t a l k i n g  

abou t  e a r l i e r .  

I 

Q .  Okay. Now you had d e s c r i b e d  f o r  u s  y o u r  e x a m i n a t i o n  

and y o u r  f i n d i n g s  and you e x p r e s s e d  y o u r  o p i n i o n .  I 

guess  what I was g o i n g  t o  ask  you i s ,  as  a r e s u l t  o f  

y o u r  b a c k g r o u n d  and y o u r  t r a i n i n g  and y o u r  

e x p e r i e n c e ,  t h e  r e c o r d s  t h a t  you r e v i e w e d  p e r t a i n i n g  

t o  M r s .  Brown, y o u r  e x a m i n a t i o n  o f  M r s .  Brown, w e r e  



5 

6 

7 

8 

9 

10 

1 1  

1 2  

13  

1 4  

1 5  

1 6  

1 7  

18  

1 9  

20  

2 1  

22  

23 

24  

you a b l e  t o  p e r f o r m  -- I ’ m  s o r r y ,  were  you a b l e  t o  

f o r m  an o p i n i o n  based on a r e a s o n a b l e  d e g r e e  o f  

m e d i c a l  p r o b a b i l i t y  as t o  w h a t ,  i f  any ,  i l l n e s s  o r  

c o n d i t i o n  M r s .  Brown was s u f f e r i n g  f r o m  as  a r e s u l t  

0 7  t h i s  a c c i d e n t ?  

A .  I was. 

Q .  Now, w o u l d  you t e l l  t h e  j u r y  t h e n  what t h a t  o p i n i o n  

i s? 

A .  Tha t  she has  no  p h y s i c a l  o r  m e d i c a l  c o n d i t i o n  as a 

r e s u l t  o f  t h e  J u l y  1990 a c c i d e n t ,  and she c e r t a i n l y  

has  n o t h i n g  t o d a y  t h a t  c o u l d  be r e l a t e d  t o  t h a t .  

And I b e l i e v e  she was r e c o v e r e d  f r o m  t h a t  a c c i d e n t  

i n  a r e l a t i v e l y  s h o r t  p e r i o d  o f  t i m e ,  and t h e  t h i n g s  

we see t o d a y  come f r o m  o t h e r  s o u r c e s .  

Q .  One f i n a l  q u e s t i o n  I t h i n k ,  D o c t o r ,  i s  t h e r e  was a 

d i s c u s s i o n  a t  some p o i n t  i n  t h i s  case ,  I guess  i t  

w o u l d  be an i n j u r y  o r  i l l n e s s  c a l l e d  n e r v e  r o o t  

i r r i t a t i o n .  L e t  me s p e c i f i c a l l y  ask  you as  a r e s u l t  

o f  y o u r  e x a m i n a t i o n  o f  M r s .  Brown, t h e  r e c o r d s  t h a t  

you r e v i e w e d  and,  a g a i n ,  based upon y o u r  t r a i n i n g ,  

b a c k g r o u n d  and e x p e r i e n c e ,  i f  you were  a b l e  t o  

p e r f o r m  an o p i n i o n  -- I ’ m  s o r r y ,  I keep  s a y i n g  

p e r f o r m  -- i f  you  were  a b l e  t o  f o r m  an o p i n i o n  based 

on a r e a s o n a b l e  d e g r e e  o f  m e d i c a l  p r o b a b i l i t y  as t o  

25 w h e t h e r  o r  n o t  Ms. Brown s u f f e r e d  f r o m  n e r v e  r o o t  
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i r r i  t a t  i o n ?  

A .  I am a b l e  t o  f o r m  t h a t  o p i n i o n ,  y e s .  

Q .  And c o u l d  you t e l l  u s  what y o u r  o p i n i o n  i s ?  

A .  Tha t  she b a s  n o  n e r v e  r o o t  i n j u r y  o r  damage f r o m  

t h a t  a t  a l l  o r  l e t  a l o n e  f r o m  t h a t  a c c i d e n t .  

Q .  Okay. I w o u l d  be c o r r e c t  i n  u n d e r s t a n d i n g  t h e r e  i s  

a d i a g n o s i s  o r  can be a d i a g n o s i s  i n  a g i v e n  p a t i e n t  

o f  n e r v e  r o o t  i r r i t a t i o n .  Is t h a t  s o m e t h i n g  t h s t  i s  

t r a n s i t o r y ,  r e s o l v e s  i t s e l f  i n  a s h o r t  p e r i o d  o f  

t i m e ,  o r  i s  i t  s o m e t h i n g  d i f f e r e n t ?  

A .  G e n e r a l l y  s p e a k i n g  t h o s e  c o n d i t i o n s  do g o  away, t h e y  

come f r o m  i n j u r y  and d i s c  h e r n i a t i o n s  2nd t h e y  a l s o  

come f r o m  i n f e c t i o n s  and v i r a l  i n v a s i o n s  and 

somet imes nobody knows where  t h e y  come f r o m .  B u t ,  

g e n e r a l l y  s p e a k i n g ,  t h e y  r e c o v e r  i n  t i m e .  Sometimes 

i t  i s  weeks o r  mon ths .  Bu t  t h e  r u l e  i s  r e c o v e r y .  

And most p e o p l e  do q u i t e  n i c e l y .  

Q.  Okay.  Bu t  i n  any e v e n t ,  u n l e s s  I j u s t  d i d n ’ t  

u n d e r s t a n d  you  c o r r e c t l y ,  y o u r  o p i n i o n  was t h a t  she 

d i d  n o t  s u f f e r  n e r v e  r o o t  i r r i t a t i o n ?  M r s .  Brown 

d i d n ’ t  s u f f e r  -- 

MS. GERLACK: O b j e c t i o n .  

Q .  -- was t h a t  y o u r  o p i n i o n ?  

, A .  C o r r e c t .  
I 
~ MR.  GANNON: D o c t o r ,  I b e l i e v e  t h o s e  1 
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a r e  a l l  t h e  q u e s t i o n s  t h a t  I have f o r  you 

a t  t h i s  t i m e .  Pe rhaps  I may have a f e w  

more f o r  you a f t e r  M r s .  G e r l a c k  i s  t h r o u g h  

a s k i n g  you some. Thank you v e r y  much f o r  

y o u r  t i m e  and p a t i e n c e .  

C R O S S- E X A M I N A T I O N  

BY MS. GERLACK: 

Q .  D o c t o r ,  we ’ve  been i n t r o d u c e d .  M y  name i s  L i s a  

G e r l a c k  and I ’ m  one o f  t h e  a t t o r n e y s  who ’s  

r e p r e s e n t i n g  Renee Brown and h e r  husband i n  a 

l a w s u i t  t h a t  she has  f i l e d .  

D o c t o r ,  durSng t h e  c o u r s e  o f  y o u r  d i r e c t  

e x a m i n a t i o n  you  had r a i s e d  t h e  f a c t  t h a t  you had 

r e v i e w e d  v a r i o u s  m a t e r i a l s  p r i o r  t o  y o u r  e x a m i n a t i o n  

o f  Renee Brown i n  t h i s  c a s e ;  i s  t h a t  t r u e ?  

A .  Yes, t h a t  i s  c o r r e c t ,  

Q .  And may I assume f a i r l y  t h a t  you r e l i e d  o n  t h o s e  

documents i n  f o r m i n g  y o u r  o p i n i o n s  i n  t h i s  m a t t e r ?  

A .  I d i d .  

M S .  GERLACK: May we go o f f  t h e  r e c o r d  

f o r  a moment so I may t a k e  a l o o k  a t  t h o s e  

documents?  

MR. GANNON: S u r e .  

’ ( D i s c u s s i o n  was had o f f  t h e  r e c o r d . )  

Q .  (BY MS. GERLACK) D o c t o r  j u s t  so t h e  l a d i e s  and 
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g e n t l e m e n  o f  t h e  j u r y  u n d e r s t a n d  y o u r  r o l e  i n  t h i s  

case  you a r e ,  as  t o  Renee Brown i n  t h i s  case ,  w h a t ’ s  

r e f e r r e d  t o  as  an e x a m i n i n g  p h y s i c i a n ?  

That  i s  c o r r e c t .  

And y o u r  p u r p o s e  -- You had no i n t e n t  o r  p u r p o s e  o f  

t r e a t i n g  Mrs .  Brown when she came t o  you ;  i s  t h a t  

c o r r e c t ?  

C o r r e c t .  

I n  f a c t ,  you w e r e  h i r e d  b y  d e f e n s e  c o u n s e l  t o  

examine h e r  and r e n d e r  an o p i n i o n  i n  d e f e n s e  of t h i s  

l a w s u i t  a n d  t h e  i n j u r i e s  t h a t  a r e  c l a i m e d  i n  t h i s  

l a w s u i t ?  

Tha t  i s  c o r r e c t .  

And i f M r s .  Brown r e q u i r e d  f u r t h e r  t r e a t m e n t  f o r  t h e  

i n j u r i e s  t h a t  a r e  a t  i s s u e  i n  t h i s  l a w s u i t  you  w o u l d  

n o t  be e x p e c t e d  t o  be c o n s u l t e d  t o  g i v e  h e r  any 

t r e a t m e n t ,  w o u l d  you? 

T h a t ’ s  r i g h t .  She w o u l d  be g o i n g  t o  somebody e l s e  

o r  r e f e r r e d  t o  somebody e l s e .  

And p a r t  o f  y o u r  p u r p o s e  i n  e x a m i n i n g  M s .  Brown was 

t o  d e t e r m i n e  what t h e  n a t u r e  and e x t e n t  o f  h e r  

i n j u r i e s  were  and,  i f  n e c e s s a r y ,  t o  g i v e  t e s t i m o n y  i n  

t h i s  case?  

That  i s  c o r r e c t ,  

And t h e  p u r p o s e  -- One t h e  p r i m a r y  p u r p o s e s  o f  y o u r  
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e x a m i n a t i o n  was g e a r e d  t o  e n a b l e  you t o  t e s t i f y  

under  o a t h  as  t o  what c o n d i t i o n s  you f o u n d  when you 

examined h e r  i n  May o f  1 9 9 3 ?  

C o r r e c t .  

Have you r e n d e r e d ,  D o c t o r ,  m e d i c a l  e x p e r t  o p i n i o n s  f o r  

Mr. Gannon’s  l a w  f i r m  i n  t h e  p a s t ?  

I have .  

I f  s o ,  how many t i m e s  i n  t h e  l a s t  s i x  months  have 

you g i v e n  -- r e n d e r e d  an o p i n i o n  i n  d e f e n s e  o f  a 

p e r s o n a l  i n j u r y  l a w s u i t ?  

Not many. I c o u l d  g i v e  you a guess ,  i f  you w i s h .  A 

h a n d f u l ,  f o u r ,  f i v e ,  s o m e t h i n g  o f  t h a t  n a t u r e ,  

p e r h a p s  maybe t h r e e .  Maybe t w o .  Someth ing  o f  t h a t  

n a t u r e .  

I n  t h e  l a s t  s i x  months? 

Sometimes t h e y  r u n  on  f o r e v e r  and a day,  and maybe 

s o m e t h i n g  happened i n  t h e  l a s t  s i x  mon ths  t h a t  

s t a r t e d  a y e a r  o r  t w o  ago, b u t  I w o u l d  s a y  w e ’ r e  

t a l k i n g  abou t  l e s s  t h a n  a h a n d f u l  i n  t h e  p a s t  s i x  

mon ths .  

And i n  g e n e r a l  t e r m s  can you  g i v e  me a r o u g h  

e s t i m a t e  a s  t o  how many m e d i c a l  e x a m i n a t i o n s  and 

o p i n i o n s  you  r e n d e r e d  o n  b e h a l f  o f  M r .  Gannon’s  l a w  

f i r m  i n  t h e  l a s t  y e a r ?  

W e l l ,  a g a i n ,  i t ’ s  a g u e s s t i m a t e .  S m a l l  number,  
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f o u r ,  f i v e ,  s i x ,  s o m e t h i n g  o f  t h a t  n a t u r e .  I d o n ’ t  

know t h a t  I ’ v e  seen h i m  more t h a n  once b e f o r e ,  so 

i t ’ s  a s m a l l  number and I ’ d  have t o  l o o k  i t  u p  t o  

t e l l  you  e x a c t l y .  

Q .  Do you m a i n t a i n  r e c o r d s  o f  how many c a s e s  you 

r e v i e w  f o r  M r .  Gannon ’s  l a w  f i r m ?  

A .  I do n o t .  

Q .  How many y e a r s  have you been r e v i e w i n g  c a s e s  and 

r e n d e r i n g  m e d i c a l  o p i n i o n s  f o r  i n  d e f e n s e  o f  m e d i c a l  

1 awsu i t ?  

A .  I ’ d  s a y  abou t  1 5  o r  1 6 .  

Q .  W i t h i n  t h o s e  1 5  t o  1 6  y e a r s ,  how many t i m e s  have 

you -- you can  g i v e  me an e s t i m a t e  a s  t o  how many 

t i m e s  y o u ’ v e  r e n d e r e d  an o p i n i o n  i n  d e f e n s e  o f  a 

case  o n  b e h a l f  o f  M r .  Gannon’s  l a w  f i r m ?  

A .  T o t a l  number o f  s i n c e  l i k e  t h e  b e g i n n i n g  o f  t i m e ?  

Q .  

Ten, maybe f i f t e e n ,  maybe e i g h t ,  seven,  s o m e t h i n g  

l i k e  t h a t .  I ’ m  n o t  even s u r e  who ’s  i n  h i s  l a w  f i r m  

o r  who was i n  h i s  l a w  f i r m  i f  we have  t o  c o u n t  

e v e r y b o d y  t h a t  was a t  one t i m e  o r  a n o t h e r .  So ,  

a g a i n ,  i t ’ s  a s m a l l  number b u t  I c a n ’ t  g i v e  you 

e x a c t  numbers 

And, D o c t o r ,  y o u ’ v e  been i n  p r i v a t e  p r a c t i c e  o f  

n e u r o l o g y  s i n c e  1974.  S i n c e  1974 can you g i v e  t h e  

j u r y  an e s t i m a t e  a s  t o  how many t i m e s  y o u ’ v e  
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r e n d e r e d  a m e d i c a l  e x p e r t  o p i n i o n  i n  d e f e n s e  o f  a 

p e r s o n  i n j u r y  l a w s u i t ?  

A .  I ’ d  have t o  e s t i m a t e  t h a t .  I f  i t ’ s ,  you know, 3 0  

t i m e s  a y e a r  f o r  2 0  y e a r s  t h a t ’ s  6 0 0 .  So maybe 500 ,  

a t h o u s a n d ,  s o m e t h i n g  o f  t h a t  r a n g e  f o r  2 0  y e a r s ,  

s o m e t h i n g ,  r o u g h l y  i n  t h a t  -- o r  15  y e a r s ,  s o m e t h i n g  

i n t h a t  r a n g e  , g u e s s i  ng . 

Q .  And i t ’ s  y o u r  cus tom,  o f  c o u r s e ,  D o c t o r ,  t o  c h a r g e  

f o r  t h e  s e r v i c e s  t h a t  you r e n d e r  i n  d e f e n s e  o f  t h e s e  

1 awsui  t s?  

A .  I t  i s .  

Q .  And w o u l d  you be k i n d  enough t o  t e l l  t h e  j u r y  a t  

what r a t e  y o u ’ r e  b e i n g  p a i d  f o r  w r i t i n g  a r e p o r t  

w h i c h  s e t s  f o r t h  y o u r  m e d i c a l  o p i n i o n  c o n d u c t i n g  

an e x a m i n a t i o n  and g i v i n g  t e s t i m o n y  i f  i t  comes t o  

t h a t ?  

bQ 
MR.  GANNON: O b j e c t i o n .  G o  ahead.  
.-5 

A .  I t  d o e s n ’ t  b r e a k  down q u i t e  l i k e  t h a t .  U s u a l l y  

t h e r e ’ s  a c h a r g e  f o r  l o o k i n g  a t  r e c o r d s  and w r i t i n g  

~ a r e p o r t  and d o i n g  an i n t e r v i e w  and a p h y s i c a l  

e x a m i n a t i o n ,  and t h e  f e e  r a n g e  t h e r e  i s  400  t o  $600  

f o r  t h e  u s u a l  k i n d  o f  c a s e .  T h i s  i s  p r o b a b l y  such  a 

case,  a l t h o u g h  t h e r e  were a l o t  o f  documents .  

Someth ing  i n  t h a t  n e i g h b o r h o o d .  

Have you g e n e r a t e d  a b i l l  f o r  y o u r  s e r v i c e s  t h a t  
~ Q s  
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you’ve rendered  i n  t h i s  c a s e ?  

I have .  

Do you r e c a l l  t h e  r a t e  t h a t  you charged f o r  your 

examina t ion  on May 1 1 ,  1 9 9 3  of Renee Brown? 

I d o  n o t .  

Do you have t h o s e  record  a v a i l a b l e  a v a i l a b l e  t oday?  

I d o .  

MS. G E R L A C K :  Can we go o f f  t h e  r eco rd  

f o r  a mirrute? 

MR.  GANNON: I ’ m  going t o  o b j e c t .  I ’m 

going t o  o b j e c t .  I t h i n k  i t ’ s  i r r e l e v a n t .  

B u t  you can c e r t a i n l y  go ahead and do i t .  

Obv ious ly  I ’ l l  make i t  s u b j e c t  t o  a motion 

tomorrow when we s t a r t  t r i a l .  

MS. G E R L A C K :  Okay. 

( B Y  MS. G E R L A C K )  Doc to r ,  d i d  you have an 

o p p o r t u n i t y  t o  review your r e c o r d s ?  

I d i d .  

And what i s  t h e  r a t e  t h a t  you charged  f o r  your 

examina t ion  of Renee Brown? 

For t h e  review o f  r e c o r d s  and t h e  r e p o r t  and t h e  

h i s t o r y  and p h y s i c a l  i t  was $800.  

A n d  what i s  t h e  r a t e  you a r e  c h a r g i n g  f o r  your 

t e s t i m o n y  t o d a y ?  

Depends on how long  i t  goes .  I t ’ s  roughly  between 
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t h r e e  and $500  an h o u r .  

D o c t o r ,  you  t e s t i f i e d  e a r l i e r  t h a t  i t ’ s  

a p p r o x i m a t e l y ,  and I hope I have t h e s e  numbers 

c o r r e c t ,  be tween  abou t  s i x  o r  so c a s e s  t h a t  you 

t e s t i f i e d  i n  i n  t h e  l a s t  s i x  mon ths  i n  d e f e n s i v e  

o f  p e r s o n a l  i n j u r y  c a s e ?  

I t  w o u l d n ’ t  be t e s t i m o n y  i t  w o u l d  be -- A r e  you 

t a l k i n g  f r o m  Mr. Gannon’s  f i r m ?  

Yes. I n  r e n d e r i n g  -- J u s t  s t r i c t l y  i n  d e f e n s e  o f  

p e r s o n a l  i n j u r y  c l a i m s  n o t  e x c l u s i v e  t o  Mr. Gannon’s  

1 aw f i rrn . 
Oh, anybody .  I n  t h e  p a s t  s i x  months  how many t i m e s  

have I done an i n d e p e n d e n t  m e d i c a l  exam? G i v e  me a 

m i n u t e .  Oh, I w o u l d  say  maybe a h u n d r e d  such  

t i m e s  -- e v e n t s  I have  done a e x a m i n a t i o n  w i t h  t h e  

i d e a  o f  a p p r a i s i n g  w h e t h e r  t h e r e ’ s  an i n j u r y  o r  n o t ,  

and what i t  i s ,  and what t h e  o u t l o o k  i s  b o t h  f o r  

d e f e n s e  o r  f o r  p l a i n t i f f .  And u s u a l l y  i t ’ s  j u s t  

t h a t ,  a r e p o r t ,  o r  a h i s t o r y  and p h y s i c a l .  

A r e  you a b l e  t o  d i s t i n g u i s h  t o d a y  i f  you r e n d e r  

m e d i c a l  o p i n i o n s  more f o r  t h e  d e f e n s e  t h a n  f o r  

p l a i n t  i f f s ?  

I am. 

And what i s  t h a t ?  

I t  u s u a l l y  t u r n s  o u t  t o  be d e f e n s e .  
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Q .  Okay. And w i t h i n  t h e  l a s t  y e a r  i n  t h e  h u n d r e d  o r  so 

t i m e s  t h a t  you have  made an e v a l u a t i o n  o f  an 

i n d i v i d u a l  whose c l a i m i n g  an i n j u r y ,  and i t ’ s  i n  

l i t i g a t i o n ,  o f  t h o s e  h u n d r e d  or so i n d i v i d u a l s  t h a t  

you see a y e a r  what number i n  1 9 9 2  w e r e  f o r  t h e  

d e f e n s e ?  

A .  I w o u l d  say  t h e  m a j o r i t y  w e r e  f o r  t h e  d e f e n s e .  

Q .  And you t e s t i f i e d  t h a t  i t ?  y o u r  r e v i e w  o f  Fienee 

Brown ’s  s i t u a t i o n  and t h e  e x a m i n a t i o n ,  t h a t  t h a t  was 

what you w o u l d  c a t e g o r i z e  as  a t y p i c a l  e x a m i n a t i o n ,  

i s  t h a t  c o r r e c t ,  a t  t h e  r a t e  o f  $ 8 0 0 ?  

A .  No, I t h i n k  t h a t ’ s  more e x p e n s i v e .  T h i s  i s  a more 

c o m p l i c a t e d  case ,  t h e r e  a r e  more r e c o r d s ,  h a r d e r  t o  

f i n d  s t u f f .  S o  t h a t  w o u l d  be  more e l a b o r a t e  t h a n  

t h e  u s u a l .  

Q.  D o c t o r ,  how much income do you g e n e r a t e  i n  a y e a r  

f o r  t h e  m e d i c a l  o p i n i o n s  t h a t  you g e n e r a t e  i n  

d e f e n s e  o f  p e r s o n a l  i n j u r y  l a w s u i t s ?  

M R .  GANNON: I w o u l d  o b j e c t .  

A .  I d o n ’ t  know. I have no i d e a .  

Q .  Do you m a i n t a i n  s e p a r a t e  r e c o r d s  w i t h  t h a t  

I 

~ 

i n f  o rma t  i on? 

A .  N o .  

Q. D o c t o r ,  s t r e t c h i n g  t h e  h u n d r e d  o r  so p a t i e n t s  t h a t  

you see f o r  e v a l u a t i n g  an i n j u r y ,  of t h o s e  hundred  
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can you t e l l  me i n  1 9 9 2  a p p r o x i m a t e l y  how many o f  

t h o s e  100 p a t i e n t s  where you w e r e  e v a l u a t i n g  f o r  t h e  

d e f e n s e  i n  a p e r s o n a l  i n j u r y  l a w s u i t ?  

A .  Most o f  them were  f o r  t h e  d e f e n s e .  

Q .  Can you g i v e  me a number? S O ?  9 5 ?  80? 95? 

A .  I c o u l d n ’ t  g i v e  you a p e r c e n t a g e s .  

Q .  More o r  l e s s  t h a n  5 0 ?  

A .  W e l l ,  i t ’ s  m a j o r i t y  so  i t ’ s  more t h a n  5 0 .  

Q .  And i f  t h e r e ’ s  5 2  weeks a y e a r  y o u ’ r e  a v e r a g i n g  an 

e v a l u a t i o n  o f  abou t  t w o  p a t i e n t s  p e r  week f o r  

p u r p o s e s  o f  m e d i c a l  o p i n i o n ?  

A .  Some weeks i t ’ s  t h r e e  o r  f o u r ,  some weeks i t ’ s  none .  

I t  r e a l l y  v a r i e s  a l l  o v e r .  t h e  b o a r d .  R e d u c i n g  

t h i s  t o  a s e t  o f  s t a t i s t i c s  o r  numbers i s  v e r y  h a r d  

t o  do and f r a u g h t  w i t h  i n a c c u r a c i e s .  

Q .  D o c t o r ,  t h e  f i r s t  t i m e  t h a t  you  e v e r  l a i d  eyes  on  

Renee Brown was o n  May 11, 1993,  c o r r e c t ?  

A .  Yes; t h a t ’ s  c o r r e c t .  

Q.  And t h i s  was n e a r l y  t h r e e  y e a r s  a f t e r  t h e  

J u l y  25 ,  1990 a c c i d e n t  t h a t  she was i n v o l v e d  w i t h ,  

c o r r e c t ?  

A .  C o r r e c t .  h 
..I 

Q .  D o c t o r ,  so t h e  j u r y  i s  c l e a r  you n e v e r  t r e a t e d  M r s .  

Brown f o r  any o f  t h e  i n j u r i e s  o r  symptoms t h a t  D r .  

N e m u n a i t i s  and D r .  W ine r  r e l a t e  t o  t h e  J u l y  2 5 ,  1990 
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a c c i d e n t ,  d i d  y o u ?  

M R .  GANNON:  O b j e c t i o n .  O b j e c t i o n  t o  

any r e f e r e n c e  t o  D r .  Vdiner. He  h a s n ’ t  

r e l a t e d  a n y t h i n g ,  so  I o b j e c t .  - 
Q .  D o c t o r ,  j u s t  so t h e  r e c o r d  i s  c l e a r  you t e s t i f i e d  

about  a l o t  o f  m e d i c a l  r e c o r d s  t h a t  you r e v i e w e d  i n  

o r d e r  t o  g i v e  your o p i n i o n  i n  t h i s  c a s e ;  i s n ’ t  t h a t  

t r u e ?  

A .  Yes. 

Q. I n  f a c t ,  I have them r i g h t  h e r e ,  and i f  you need t o  

l o o k  a t  them l e t  me know. D o c t o r ,  you r e v i e w e d  t h e  

f i n d i n g s  and t h e  t r e a t m e n t  h i s t o r y  t h a t  D r .  

N e m u n a i t i s  r e n d e r e d  t o  Renee Brown,  d i d n ’ t  you? 

A .  Yes. 

Q .  And you were  aware  based on y o u r  r e v i e w  o f  t h o s e  

r e c o r d s  t h a t  D r .  N e m u n a i t i s  r e f e r r e d  Renee Brown t o  

a n e u r o l o g i s t  who i s  i n  t h e  same f i e l d  a s  you,  D r .  

W i n e r ,  c o r r e c t ?  

A .  Yes. 

Q .  And you a d d r e s s  h i s  f i n d i n g s  i n  y o u r  r e p o r t ;  do you 

n o t ?  

Yes. 

And, i n  f a c t ,  he c o n d u c t e d  v a r i o u s  n e u r o l o g i c a l  

exams on Ms. Brown,  c o r r e c t ?  

Yes. 
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Q .  N o w ,  t h e  e x a m i n a t i o n  t h a t  you c o n d u c t e d  f o r  Ms.  

Brown i s  known as w h a t ’ s  c a l l e d  an i n d e p e n d e n t  

m e d i c a l  e x a m i n a t i o n  o r  an IME? 

A .  T h a t ’ s  one way i t ’ s  d e f i n e d ,  y e s .  

Q .  And as a p h y s i c i a n  y o u ’ r e  n o t  r e q u i r e d  t o  conduc t  

i n d e p e n d e n t  m e d i c a l  examina t  i o n s ,  a r e  you?  

A .  I am n o t .  

Q .  I n  f a c t ,  t h e r e ’ s  no  mandate f r o m  t h e  m e d i c a l  

a s s o c i a t i o n  o r  S t a t e  o f  O h i o  f o r  l i c e n s i n g  p u r p o s e s  

t h a t  you  c o n d u c t  t h e s e ,  c o r r e c t ?  

A .  R i g h t .  You d o n ’ t  even have t o  c o n d u c t  any 

e x a m i n a t i o n .  I t ’ s  a l l  v o l u n t a r y .  

Q .  And j u s t  so t h e  j u r y  u n d e r s t a n d s  t h e  C o u r t  d i d n ’ t  

r e q u e s t  you  t o  g e t  i n v o l v e d  i n  t h i s  case you were 

h i r e d  b y  d e f e n s e  c o u n s e l ,  c o r r e c t ?  

A .  I was a s k e d  by  M r .  Gannon t o  do t h i s  e v a l u a t i o n ,  

y e s .  

Q .  As we have  a d d r e s s e d  e a r l i e r ,  D o c t o r ,  y o u r  o p i n i o n ,  

o f  c o u r s e ,  i s  n o t  g r a t u i t o u s ;  i s n ’ t  t h a t  t r u e ?  

A .  C o r r e c t .  

Q .  And t h e  p u r p o s e  o f  y o u r  e x a m i n a t i o n  i s  n o t  t o  

b e n e f i t  t h e  p a t i e n t  Renee Brown m e d i c a l l y  i n  any 

way, i s  i t ?  

A .  Somet imes,  i t  does .  I d o n ’ t  t h i n k  i t  w i l l  i n  t h i s  

c a s e .  
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1 9 9 3  w h i c h  r e l a t e s  t o  y o u r  f i n d i n g s  r e l a t i v e  t o  t h e  

e x a m i n a t i o n  o f  Renee Brown i n  t h i s  case and t h i s  

r e p o r t  you  s e n t  t o  M r .  Gannon, and i t  has  y o u r  

s j g n a t u r e  on i t ,  c o r r e c t ?  

R i g h t .  

And, D o c t o r ,  i t ’ s  y o u r  b e l i e f  i n  w r i t i n g  t h i s  r e p o r t ,  

s e n d i n g  i t  t o  M r .  Gannon w i t h  y o u r  f i n d i n g s ,  t h a t  t h e  

i n f o r m a t i o n  c o n t a i n e d  i n  t h i s  i s  a c c u r a t e ,  c o r r e c t ?  

t h e  f a c t  t h a t  she had c o m p l a i n t s  o f  p a i n  w h i c h  you 

s p e c i f i c a l l y  m e n t i o n  i n  y p u r  r e p o r t ,  t r u e ?  

No, I do n o t  d i s p u t e  t h a t .  She has  them. 

And, s p e c i f i c a l l y ,  t h e  c o m p l a i n t s  were  o f  neck  p a i n ,  1 

r i g h t  s h o u l d e r  p a i n ,  and s c a p u l a r  ache and s o r e n e s s  

d a i l y ,  c o r r e c t ?  

Yes. 

And based upon y o u r  r e v i e w  o f  t h e  r e c o r d s  t h a t  you 

t e s t i f i e d  d u r i n g  y o u r  d i r e c t  e x a m i n a t i o n  and,  

s p e c i f i c a l l y ,  t h e  r e c o r d s  o f  t r e a t m e n t  f r o m  D r .  

Nemunai t i s ,  t h o s e  c o m p l a i n t s  were  c o n s i  s t  e n t  f r o m  

t h e  day o f  t h e  a c c i d e n t ,  J u l y  2 5 ,  1990,  up  u n t i l  t h e  

t i m e  you saw h e r ,  c o r r e c t ?  

Yes. 
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QT $R. GANNON: Ob j e c t  i o n .  
A 

Q .  (BY MS. G E R L A C K )  And h4s. Brown c o m p l a i n e d  t o  you 

t h a t  h e r  p a i n  was so  d y s f u n c t i o n a l  t h a t  i t  

i n t e r r u p t e d  such  mundane t h i n g s  as w r i t i n g ,  b a t h i n g  

h e r  c h i l d r e n ,  and p a r t i c i p a t i n g  i n  s p o r t s  

a c t i v i t i e s ;  i s n ’ t  t h a t  t r u e ?  

A .  She d i d .  

Q .  And you have n o  r e a s o n  t o  d i s b e l i e v e  t h a t  she w a s n ’ t  

b e i n g  a n y t h i n g  b u t  t r u t h f u l  w i t h  you when she t o l d  

you t h a t ;  i s n ’ t  t h a t  t r u e ?  

A .  T h a t ’ s  c o r r e c t ,  

Q .  And, D o c t o r ,  j u s t  so t h e  j u r y  u n d e r s t a n d s ,  when you 

were d i s c u s s i n g  M r s .  B r o w n ’ s  r e c a l l  o f  e v e n t s  f r o m  

m e d i c a l  r e c o r d s  t h a t  went back  as f a r  as  1 9 8 6  you 

w e r e n ’ t  s u g g e s t i n g  t h a t  she was u n t r u t h f u l ,  were 

you?  

A .  No. Where t h i s  comes f r o m  o t h e r s  w i l l  have t o  

d e c i d e .  I j u s t  know t h a t  we c a n n o t  r e l y  on  h e r  t o  

g i v e  t h e  w h o l e  s t o r y .  We need r e c o r d s  and o t h e r  

documents t o  f i l l  o u t  t h e  p i c t u r e .  

Q .  And, D o c t o r ,  i s n ’ t  i t  t r u e ,  and based upon y o u r  

p r a c t i c e  and e x p e r i e n c e ,  t h a t  p e o p l e  do have 

p r o b l e m s  remember ing  e v e n t s  i f  t h e y ’ r e  n o t  

s i g n i f i c a n t  and t h a t ’ s  why m e d i c a l  r e c o r d s  a r e  

somet imes i m p o r t a n t  f o r  a d o c t o r  t o  r e v i e w ?  
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A .  

Gut t h a t ’ s ,  y e s ,  one o f  t h e  r e a s o n s  why we keep 

such e l a b o r a t e  r e c o r d s .  

Q .  And, D o c t o r ,  j u s t  t o  s o  t h e  j u r y  i s  c l e a r ,  you 

d i d n ’ t  r e q u e s t  t h e s e  r e c o r d s ,  d i d  you? 

A .  I d i d  n o t .  

Q. They w e r e  s u p p l i e d  t o  you by  d e f e n s e  c o u n s e l ;  w e r e  

t h e y  n o t ?  

A .  T h e r e ’ d  be no  way f o r  me t o  o b t a i n  t h e s e  w i t h o u t  h e r  

consen t  o r  o t h e r  means. So, no ,  t h e y  w e r e  s e n t  t o  

m e .  

Q .  And d i d  d e f e n s e  c o u n s e l  send you t h e s e  r e c o r d s  w i t h  

any i n d i c a t i o n  t h a t  you c o n s i d e r  c e r t a i n  p o r t i o n s  o f  

t h e  r e c o r d s  o r  d i d  you r e v i e w  them i n  t h e i r  

e n t  i r e t y ?  

A .  Oh, I r e v i e w  them i n  t h e i r  e n t i r e t y .  

Q .  When M r s .  Brown came t o  see you  she a l s o  c o m p l a i n e d  

o f  m i g r a i n e  headaches,  d i d n ’ t  she? 

A .  She d i d .  

Q .  And she e x p r e s s e d  t o  you h e r  way o f  r e l i e v i n g  some 

o f  t h e s e  symptoms w e r e  u s i n g  a h e a t i n g  pad a t  home, 

r e f r a i n i n g  f r o m  e x e r t i o n ,  s p o r t s  a c t i v i t i e s ,  and t o  

a l l e v i a t e  h e r  head p a i n  t o  l i e  down i n  a d a r k  room, 

c o r r e c t ?  

A .  Yes. 
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Q .  Now, D o c t o r ,  y o u ’ r e  n o t  d i s p u t i n g  based on w h a t ’ s  i n  

y o u r  r e p o r t  n e a r l y  t h r e e  y e a r s  a f t e r  t h i s  J u l y  2 5 ,  

1 9 9 0  a c c i d e n t  t h a t  Mrs .  Brown i s  s t i l l  c o m p l a i n i n g  

o f  c h r o n i c  d a i l y  p a i n ?  

A. I am n o t  d i s p u t i n g  t h a t ,  n o .  I t h i n k  she i s ,  as 

i t  s a y s ,  h a v i n g  p a i n  e v e r y  d a y .  

Q. Now, you l e a r n e d  o f  t h e s e  c o m p l a i n t s  th roL igh  what 

you have d e s c r i b e d  i n  y o u r  d i r e c t  t e s t i m o n y  as  t h e  

p a t i e n t  h i s t o r y .  T h a t ’ s  one p o r t i o n  o f  a p a t i e n t  

h i  s t o r y ,  c o r r e c t ?  

A .  Yes. 

Q .  Now, D o c t o r ,  I b e l i e v e  you r e f e r r e d  t o  a p a t i e n t  

h i s t o r y  as  -- I ’ m  p a r a p h r a s i n g  -- b u t  a r e t e l l i n g  by  

t h e  p a t i e n t  as  t o  where  and what i s  wrong.  

Now, D o c t o r ,  w o u l d n ’ t  i t  be more f a i r  t o  say  a 

h i s t o r y  i s  o f t e n  e l i c i t e d  b y  a q u e s t i o n  and answer 

t y p e  s e s s i o n  t h a t ’ s  i n i t i a t e d  b y  t h e  d o c t o r ?  

A .  I t  depends o n  t h e  s i t u a t i o n .  I much p r e f e r  t h e  

p a t i e n t  d e s c r i b e  as  much as  p o s s i b l e  i n  h e r  own 

words  w i t h o u t  b e i n g  g u i d e d ,  coaxed,  o r  o t h e r w i s e  

t a k e n  t h r o u g h  t h i s .  S o  t h e r e  i s  a q u e s t i o n  and 

answer ,  b u t  a t  l e a s t  t h e  way I do i t  I encourage  t h e  

p a t i e n t  t o  t a l k  as  much and as  f r e e l y  as p o s s i b l e  

abou t  t h e  symptoms. 

Q .  I n  t h i s  p a r t i c u l a r  i n s t a n c e ,  because you were g o i n g  
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back  i n  M r s .  B r o w n ’ s  m e d i c a l  h i s t o r y  as f a r  back  

as  a l m o s t  t e n  y e a r s  -- o r  t e n  y e a r s ,  you had t o  pose 

a l o t  o f  t h e  q t i e s t i o n s  t o  h e r ,  d i d n ’ t  you? 

A .  Most o f  t h e  i n f o r m a t i o n  came f r o m  h e r .  I must have 

asked h e r  l o t s  o f  q u e s t i o n s  o n  t h e  p a r t  o f  t h e  

e x a m i n a t i o n  where  I do such t h i n g s ,  b u t  t h e n  I do 

t h a t  w i t h  most p a t  i e n t  s .  

9. And when Ms. Brown was i n  y o u r  o f f i c e  she was 

c o o p e r a t i v e  w i t h  you i n  r e l a y i n g  what she c o u l d  

r e c a l l  abou t  h e r  m e d i c a l  h i s t o r y ,  w a s n ’ t  she? 

A .  Yes. 

Q. N o w ,  D o c t o r ,  i n  y o u r  r e p o r t  -- F i r s t  o f  a l l ,  you 

w o u l d  a g r e e  w i t h  me as was d i s c u s s e d  d u r i n g  y o u r  

d i r e c t  t e s t i m o n y  t h a t  t h e  h i s t o r y  t h a t  a d o c t o r  

o b t a i n s  i s  o f t e n  a v e r y  c r i t i c a l  p a r t  o f  t h e  

d i a g n o s i s  t h a t ’ s  r e n d e r e d ;  i s  t h a t  t r u e ?  

A .  I t  can  be v e r y  i m p o r t a n t ,  y e s .  

Q .  And i n  y o u r  r e p o r t ,  D o c t o r ,  you  n o t e  i n  t h e  -- 

D o c t o r ,  you n o t e  i n  t h e  f i f t h  -- s i x t h  p a r a g r a p h  o f  

page one o f  y o u r  r e p o r t  you  gave a h i s t o r y  o f  t h e  

J u l y  2 5 ,  1 9 9 0  a c c i d e n t ,  and you  g i v e  t h a t  h i s t o r y  as 

b e i n g  t h a t  M s .  B rown ’s  c a r  was s t r u c k  f r o m  b e h i n d ?  

A .  C o r r e c t .  

Q .  I s  t h a t  i n f o r m a t i o n  t h a t  you e l i c i t e d  f r o m  Mrs .  

I Brown on t h e  day o f  h e r  e x a m i n a t i o n  w i t h  you? 2 5  I 
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A .  Yes. 

Q .  Is t h a t  a l l  o f  t h e  i n f o r m a t i o n  t h a t  you o b t a i n e d  

f r o m  Ms. Brown c o n c e r n i n g  t h i s  a c c i d e n t ?  

A .  W e l l ,  a l s o  t h a t  she had a s e a t  b e l t ,  she h i t  t h e  

window -- w i n d s h i e l d ,  she had r e c a l l  o f  t h e  i m p a c t  

and g o i n g  t o  t h e  emergency room t h e r e a f t e r .  

Q .  D o c t o r ,  d i d  you  r e v i e w  a p o l i c e  r e p o r t  ot- any o t h e r  

i n f o r m a t i o n  r e g a r d i n g  -- i n  r e g a r d s  t o  t h e  dyna in ics  

of how t h i s  a c c i d e n t  o c c u r r e d ?  

A .  The p h y s i c s  and t h a t  t y p e  of t h i n g ,  I d o n ' t  b e l i e v e  

so ' 

Q .  D o c t o r ,  do you know what t y p e  of v e h i c l e s  w e r e  

i n v o l v e d  i n  t h i s  a c c i d e n t ?  

A .  I do n o t .  

Q .  D i d  you ask  M r s .  Brown what t y p e  o f  v e h i c l e s  were  

i n v o l v e d  i n  t h e  a c c i d e n t ?  

A .  I d i d  n o t .  

Q .  D i d  you ask  M r s .  Brown how many t i m e s  h e r  v e h i c l e  

was s t r u c k  i n  t h i s  a c c i d e n t ?  

A .  I d i d  n o t .  

Q. Do you know what  t y p e  o f  v e h i c l e  M r s .  Brown was 

d r i v i n g  a t  t h e  t i m e  of t h e  a c c i d e n t ?  

A .  I do n o t .  

Q .  Do you know t h e  speed a t  w h i c h  h e r  v e h i c l e  was 

t r a v e l i n g  a t  t h e  t i m e  of t h e  a c c i d e n t ?  
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A .  No. 

Q .  Do you know t h e  t y p e  o f  v e h i c l e  t h a t  was s t r u c k  -- 

t h a t  s t r u c k  M r s .  B r o w n ’ s  v e h i c l e ?  

A .  No, 

Q .  Do you know i f  i t  was a c a r  o r  a t r u c k ?  

A .  No. I c o u l d n ’ t  t e l l  you  i f  i t  was a m o t o r c y c l e ,  

h e l i c o p t e r ,  o r  any o t h e r  t h i n g  abou t  t h e  m e c h a n i c s ,  

who was g o i n g  w h i c h  d i r e c t i o n ,  how f a s t ,  how s l o w ,  

what o t h e r  t h i n g s  w e r e  i n v o l v e d ,  t h e  w e a t h e r  t h a t  

day ,  o r  any o f  t h o s e  d e t a i l s .  

Q .  NOW,  D o c t o r ,  i n  e v a l u a t i n g  an a c c e l e r a t i o n - t y p e  

i n j u r y  w o u l d n ’ t  you  t h i n k  i t  w o u l d  be i m p o r t a n t  

i n f o r m a t i o n  t o  f i n d  o u t  as  much as  you c o u l d  i f  you 

d i d n ’ t  see t h e  p a t i e n t  w i t h i n  a f e w  days  a f t e r  t h e  

a c c i d e n t  t o  g a i n  a s  much i n f o r m a t i o n  as  p o s s i b l e  

abou t  t h e  d y n a m i c s  o f  t h e  a c c i d e n t  and what happened 

t o  t h e  o c c u p a n t  a t  t h e  t i m e  o f  t h e  i m p a c t ?  

A .  I f  y o u ’ r e  a p h y s i c i s t ,  yes ,  because t h o s e  a r e  t h e  

t h i n g s  t h a t  a r e  i m p o r t a n t  t o  you .  I f  y o u ’ r e  d o i n g  

t h i s  f r o m  t h e  m e d i c a l  s t a n d p o i n t ,  i t  i s  t h e  e f f e c t s  

o f  such  i m p a c t s ,  w h e t h e r  t h e y ’ r e  up, down, s i d e w a y s ,  

F o r d s  o r  Chevys ,  o r  w h a t e v e r ,  i t ’ s  t h e  e f f e c t s  t h a t  

i n j u r y  p r o d u c e s  on  t h e  i n d i v i d u a l  t h a t  a r e  i m p o r t a n t  

t o  u s  n o t  how t h e y  were  d e l i v e r e d  o r  by  whom o r  what 

speed,  
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Q .  D o c t o r ,  i s  i t  my u n d e r s t a n d i n g  t h a t  i t  w o u l d  make no 

d i f f e r e n c e  t o  y o u  i n  t e r m s  o f  y o u r  m e d i c a l  

e v a l u a t i o n  of Renee Brown i f  she  was s t r u c k  one  t i m e  

o r  t e n  t i m e s  i n  t h i s  a c c i d e n t ?  

A .  W e l l ,  w i t h i n  r o u g h  r a n g e  t h o s e  a r e  i m p o r t a n t  t h i n g s  

t o  know b u t  t h e y ’ r e  so o f t e n  u n k n o w a b l e  and  so  

o f t e n  a r e  n o t  r e l a t e d  t o  t h e  p h y s i c a l  i n j u r i e s  t o  

t h e  n e r v o u s  s y s t e m .  Y e t  k n o w i n g  t h e m  i s  n i c e ,  b u t  

n o t  e s s e n t i a l ,  and  t h e r e ’ s  s u c h  a much l a r g e r  b o d y  o f  

i n f o r m a t i o n  a b o u t  t h e  n e r v o u s  s y s t e m ,  t h e  ana tomy ,  

and t h e  p h y s i o l o g y  t h a t  i s  much more  d i r e c t  and much 

more  i m p o r t a n t  i n  d e t e r m i n i n g  what  i s  w r o n g  w i t h  t h e  

p a t i e n t  t h a t  t h e  o t h e r  m a t e r i a l  i s  r e a l l y  q u i t e  

s e c o n d a r y .  

Q .  D o c t o r ,  t h e  d e f e n s e  c o u n s e l  went  t o  g r e a t  p a i n s  t o  

s u p p l y  y o u  w i t h  a h o s t  o f  documen ts  t h a t  r e l a t e  b a c k  

as  f a r  a s  1 9 8 6  c o n c e r n i n g  M r s .  B r o w n ’ s  m e d i c a l  

h i s t o r y .  D e f e n s e  c o u n s e l  d i d  n o t  g i v e  y o u  any 

r e c o r d s  t h a t  w o u l d  t e l l  you  how t h i s  a c c i d e n t  

o c c u r r e d ,  d i d  he?  

A .  I t  m i g h t  be i n  o n e  o f  t h e  emergency  room r e p o r t s  o r  

s o m e t h i n g  s u c h  a s  t h a t .  I ’ d  h a v e  t o  l o o k  i n  t h e r e  

t o  t e l l  y o u .  - - - 
I Q .  D o c t o r ,  w o u l d  i t  make any d i f f e r e n c e  t o  y o u  i n  y o u r  
~ 

I m e d i c a l  o p i n i o n  i n  e v a l u a t i o n  of M r s .  Brown i f  she  
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was s t r u c k  b y  a t r u c k  t h a t  p r o b a b l y  we ighed  14 t o  

1 5 , 0 0 0  pounds on  a f r e e w a y ?  r 

A .  We1 1 ,  i t ’ s  h a r d  t o  know because what i f  t h a t  t r u c k  

was m o v i n g  a l o n g  a t  a m i l e  an h o u r  o r  even i f  t h a t ’ s  

an a c c u r a t e  a c c o u n t .  S o  I c o n s i d e r  m y s e l f  i n  a v e r y  

p o o r  p c s i t i o n  t o  d e c i d e  how b i g ,  how f a s t ,  w h i c h  

d i r e c t i o n  a l l  o f  t h e s e  t h i n g s  w e r e  t a k i n g  p l a c e  

s i n c e  i t ’ s  h a r d  enough f o r  me j u s t  t o  e v a l u a t e  t h e  

p a t i e n t  1 e t  a l o n e  t h e  b a l l  i s t  i c s  and mechan ics  o f  

such e v e n t s .  - 
Q. Now, D o c t o r ,  w o u l d  i t  make any d i f f e r e n c e  t o  you i f  

t h e  a c c i d e n t  i n v o l v e d  h e r e  was a 4 t o  5,000 -- t w o  

4 t o  5,000- pound c a r s  v e r s u s  a t r u c k ?  Would t h a t  

make any d i f f e r e n c e  i n  y o u r  e v a l u a t i o n  o f  t h e  

h i s t o r y  i n  t h i s  case  and i t s  i m p o r t a n c e ?  

A .  W e l l ,  I t h i n k  i t  m i g h t  be i n t e r e s t i n g  t o  know b u t  I 

d o n ’ t  see  how t h a t  c o u l d  change my o p i n i o n  i f  t h e y  

w e r e  4 o r  5,000,  o r  f o u r  o r  f i v e  t o n s ,  o r  f o u r  o r  

f i v e  c a r s ,  o r  f o u r  o r  f i v e  p e o p l e  because i t ’ s  t h e  

same Renee Brown n o  m a t t e r  how a l l  o f  t h i s  t o o k  

p l a c e .  

Q. W i t h  t h e  t y p e  o f  i n j u r i e s  t h a t  Renee Brown was 

t r e a t e d  f o r  b y  D r .  N e m u n a i t i s ,  w h i c h  c o n s i s t e d  o f  
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a c c e l e r a t i o n  i n j u r y  o r  w h i p l a s h - t y p e  i n j u r y  t o  t h e  

neck w i t h  n e r v e  r o o t  damage, t h a t  was h i s  d i a g n o s i s ,  

wou ld  i t  make any d i f f e r e n c e  t o  you as t o  happened 

t o  h e r  body  upon i m p a c t  i n  t h i s  a c c i d e n t  w i t h  t h a t  

t y p e  o f  an i n j u r y ?  Would t h a t  h i s t o r y  p l a y  any 

s i g n i f i c a n c e  i n  y o u r  e v a l u a t i o n  i n  t h i s  case? 

W e l l ,  a g a i n ,  i t  w o u l d  be i n t e r e s t i n g  t o  know. I t ’ s  

a l m o s t  unknowab le  u n l e s s  y o u ’ v e  g o t  a camera i n  

t h e r e  r e c o r d i n g  a l l  o f  t h i s  as i t  t a k e  p l a c e  because 

p e o p l e  a r e  i n  a v e r y  p o o r  p o s i t i o n  t o  d e t e r m i n e  

w h i c h  way t h e y  went and how f a s t .  I ask t h e  p a t i e n t  

and g e t  such  t h i n g s  as  d i d  you have  a s e a t  b e l t  

o n ,  and d i d  i t  w o r k ,  and t h a t  s o r t  o f  t h i n g .  Tha t  

k i n d  o f  i n f o r m a t i o n  i s  r a r e l y  o f  much h e l p  b u t  i t ’ s  

i n t e r e s t i n g  t o  know. 

Q .  D o c t o r ,  d i d  you ask  Renee Brown, when you were 

d i s c u s s i n g  t h i s  a c c i d e n t  w i t h  h e r ,  d i d  you ask  h e r  

w h i c h  way h e r  body  moved upon i m p a c t  i n  t h i s  manner? 

A .  Vie1 1 ,  e v e n t u a l  l y  i t  went f o r w a r d  because she 

s a i d  h e r  head h i t  t h e  w i n d s h i e l d .  So w h e t h e r  i t  

went back  f i r s t  and t h e n  backward ,  o r  f o r w a r d  f i r s t  

and s o m e t h i n g  e l s e ,  I c o u l d n ’ t  t e l l  you .  But  I know 

e v e n t u a l l y  she h i t  t h e  w i n d s h i e l d ,  and t h a t  w o u l d  

seem t o  me t o  be p r o b a b l y  t h e  g r e a t e r  o f  t h e  

e x c u r s i o n s  t h a t  h e r  head and body  made. 
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Q .  D o c t o r ,  t h e  b u l k  o f  y o u r  o p i n i o n  i n  t h i s  case  has  

m a n i f e s t e d  i t s e l f  i n  r e l i a n c e  on Mrs. B r o w n ’ s  p r i o r  

m e d i c a l  h i s t o r y ;  i s n ’ t  t h a t  t r u e ?  

A .  No, t h e  b u l k  o f  i t  comes f r o m  h e r  h i s t o r y  t h a t  she 

gave as  t o  h e r  symptoms, e x a m i n a t i o n  t h e r e ,  and a l s o  

t h e  r e c o r d s .  

Q .  And i f  I ’ m  u n d e r s t a n d i n g  you c o r r e c t l y ,  you a r e  

p l a c i n g  more i m p o r t a n c e  on  e v e n t s  t h a t  o c c u r r e d  Sn 

1 9 8 6  as  opposed t o  t h e  dynamics  o f  what happened t o  

Renee ’s  body  when t h i s  a c c i d e n t  o c c u r r e d ;  i s  t h a t  

t r u e ?  

A .  No. 

Q .  W e l l ,  D o c t o r ,  j u s t  so t h e  j u r y  i s  c l e a r  you r e l i e d  

upon r e c o r d s  o f  i s o l a t e d  c o m p l a i n t s  o f  a headache 

h e r e  o r  a f a l l  down t h e  s t a i r s ,  and y e t  you d o n ’ t  

know how t h i s  a c c i d e n t  happened o r  how many t i m e s  

h e r  c a r  was s t r u c k  i n  t h i s  a c c i d e n t ;  i s n ’ t  t h a t  

t r u e ?  

A .  W e l l ,  t h e  one s e t  o f  i n f o r m a t i o n  abou t  headaches and 

so f o r t h ,  t h o s e  I can  d e t e r m i n e ,  as  a m a t t e r  o f  

f a c t ,  because  t h e y ’ r e  w r i t t e n  down and w r i t t e n  down 

by  m e d i c a l  p e r s o n n e l .  Now, t h e y  d o n ’ t  add up  t o  

v e r y  much b u t  a t  l e a s t  t h a t ’ s  r e l i a b l e  and 

r e p r o d u c e a b l e  and s o m e t h i n g  t h a t  I can  l o o k  a t  i t  

because i t ’ s  m e d i c a l  i n f o r m a t i o n .  The o t h e r  
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m a t e r i a l  I ’ m  i n  a v e r y  p o o r  p o s i t i o n  t o  e v a l u a t e .  I 

d o n ’ t  know t h a t  much abou t  t h e  p h y s i c s  o f  c a r  and 

t r u c k  c r a s h e s ,  and w h e t h e r  t h e r e  was a h e a d r e s t  on 

t h e  s e a t ,  and how b i g  t h e  compar tment  o f  t h e  c a r  was 

and t h i s  k i n d  o f  t h i n g .  P e o p l e  o f t e n  f o r g e t  o r  

d o n ’ t  know w h a t ’ s  happened.  S o  t h a t  k i n d  o f  

m a t e r i a l  i s  l e s s  a v a i l a b l e  t o  me, l e s s  r e l i a b l e ,  and 

l e s s  h e l p f u l  whereas  t h e  m e d i c a ?  s t u f f ,  w i t h  w h i c h  

I ’ m  f a m i l i a r ,  i s  v e r y  h e l p f u l  t o  me.  

Now, n o t  a l l  m e d i c a l  d a t a  i s  h e l p f u l .  T h e r e ’ s  

s t u f f  h i s t o r i c a l l y  i n  t h e r e  t h a t  i s n ’ t  a l l  t h a t  

g r e a t  b u t ,  s t i l l ,  t h a t ’ s  t h e  k i n d  o f  m a t e r i a l  t h a t  I 

work w i t h  as  opposed t o  p h y s i c s  and b a l l i s t i c s  and 

t h a t  k i n d  o f  b u s i n e s s .  

Q. D o c t o r ,  d i d  you have  an o p p o r t u n i t y  t o  r e v i e w  t h e  

m e d i c a ?  r e p o r t s  o f  D r s .  N e m u n a i t i s  and W i n e r ?  

A .  Yes. 

Q .  D i d  you have t h e  o c c a s i o n  t o  r e v i e w  D r .  N e m u n a i t i s ’ s  

t r i a l  t e s t i m o n y  b e f o r e  t o d a y ?  

A .  No. 

Q. Now, D o c t o r ,  you  t e s t i f i e d  e a r l i e r  t h a t  y o u ’ r e  aware  
I 

o f  v a r i o u s  n e r v e  s t u d i e s ,  d i a g n o s t i c  t e s t s ,  t h a t  were  

c o n d u c t e d  on  Renee Brown b y  D r .  W i n e r  a t  t h e  

s u g g e s t i o n  and r e f e r r a l  of D r .  N e m u n a i t i s ,  c o r r e c t ?  

A .  Yes. 
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And, D o c t o r ,  based  upon y o u r  r e v i e w  o f  t h o s e  r e c o r d s  

t h e r e  were  f i n d i n g s  b y  D r .  W i n e r  t h a t  c o n c u r r e d  w i t h  

Dr. Nemunai t i s ’ s  d i  agn0s.i s t h a t  Renee Brown had 

n e r v e  r o o t  damage as a r e s u l t  o f  t h e  J u l y  2 5 ,  1 9 9 0  

a c c i d e n t ,  c o r r e c t ?  

He f o u n d  t h i n g s  i n  t h e  second  n e r v e  t e s t  t h a t  m i g h t  

c o r r e s p o n d  t o  h e r  e a r l i e r  symptoms, y e s .  

And, i n  f a c t ,  i t  w a s n ’ t  o n l y  i n  t h e  second n e r v e  

c o n d u c t i o n  s t u d y  t e s t  b u t  i n  November o f  1 9 9 0  t h e r e  

were also some abnormal  f i n d i n g s  n o t e d  i n  h e r  

b i c e p s ;  i s n ’ t  t h a t  t r u e ?  

W e l l ,  l e t ’ s  look  a t  t h a t  b e f o r e  I h a z a r d  anymore.  

MS. GERLACK: We can go o f f  t h e  

r e c o r d .  

( D i s c u s s i o n  was had o f f  t h e  r e c o r d . )  

(BY MS. GERLACK) D o c t o r ,  do you have b e f o r e  you t h e  

n e r v e  c o n d u c t i o n  s t u d y  r e s u l t s  t h a t  w e r e  t a k e n  b y  

D r .  W i n e r ?  

I do.  

R e f e r r i n g  you t o  t h e  November 1990 EMGs w o u l d  you 

a g r e e  t h a t  t h e r e  i s  a s h o w i n g  o f  i n c r e a s e d  

i n s e r t i o n a l  a c t i v i t y  i n  t h e  r i g h t  b i c e p s  f o r  Renee 

Brown? 

Yes, t h a t ’ s  t h e  c o n c l u s i o n .  

And, D o c t o r ,  y o u ’ r e  a n e u r o l o g i s t .  Would you a g r e e  
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t h a t  t h o s e  f i n d i n g s  wou?d be c o n s i s t e n t  v i i i th t h e  

same n e r v e  r o o t s  o f  w h i c h  -- t h e y  would c o r r e s p o n d  

w i t h  t h e  same n e r v e  r o o t s  where Renee Brown was 

mak ing  s u b j e c t i v e  c o m p l a i n t s  of p a i n ?  

M R .  G A N N O N :  Excuse me.  A r e  he 

t a ?  k i  n g  about  November o f  ’ 9 @ ?  

MS. GERLACK: Yeah. 

A .  W e l l ,  I ’ m  n o t  s u r e  where h e r  n e r v e  r o o t  c c n p l a i n t  

was back  t h e n ,  b u t  I w o u l d  say  abou t  t h i s  s t u d y  o f  

i n s e r t i o n a l  a c t i v i t y  i n  t h e  r i g h t  b i c e p s  i s  t h e  most 

t r i v i a l  o f  a l l  f i n d i n g s .  I r e g a r d  t h a t  as n o r m a l .  

You see t h a t  i n  p e o p l e  who have n o t h i n g  e l s e .  

So a l t h o u g h  i t  m e r i t s  m e n t i o n i n g  t h i s  i s ,  i n  

essence,  a n o r m a l  s t u d y  and i t  t e l l s  us  n o t h i n g  

abou t  h e r  n e r v e  r o o t s  e x c e p t  t h a t  t h e y ’ r e  n o r m a l .  

Q .  So you d o n ’ t  a g r e e  w i t h  D r .  W i n e r ’ s  f i n d i n g ,  

c o r r e c t ?  

A .  I a g r e e  w i t h  them.  My i n t e r p r e t a t i o n  o f  t h o s e  

k i n d s  o f  f i n d i n g s  i s  t h e y ’ r e  m i n i m a l  i f  a n y t h i n g  and 

what t h e y  t e l l  u s  i s  how n o r m a l  e v e r y t h i n g  e l s e  i s .  

Tha t  i n s e r t i o n a l  a c t i v i t y  i n  t h e  b i c e p s  i s  e x t r e m e l y  

m i n o r .  

~ Q .  D o c t o r ,  i f  I u n d e r s t a n d  you c o r r e c t l y  you were 

I unaware,  based o n  t h e  h i s t o r y  t h a t  you t o o k  and t h e  

I r e c o r d s  you  r e v i e w e d ,  i f  Renee Brown,  back  i n  
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November o f  ’ 9 0 ,  had n e r v e  r o o t  c o m p l a i n t s  o f  p a i n  

a l o n g  t h e  n e r v e  r o o t s  t h a t  w o u l d  c o r r e l a t e  w i t h  t h i s  

f i n d i n g  i n  t h e  EMG; i s  t h a t  c o r r e c t ?  

MR.  GANNON: O b j e c t i o n .  

A .  She had,  I t h i n k ,  arm and neck  p a i n  and o t h e r  t h i n g s  

more  p r o n o u n c e d  as we w e r e  c l o s e r  t o  t h e  i n j u r y  i n  

’ 9 0 ,  and she may w e l l  have had r i g h t  arm r a d i a t i n g  

p a i n s  Sack t h e n .  I can l o o k  i t  up  i f  you w i s h .  

Q .  D o c t o r ,  you,  I t h i n k ,  r e f e r r e d ,  and I ’ m  p a r a p h r a s i n g ,  

b u t  you r e f e r r e d  t o  t h e s e  f i n d i n g s  o f  m i l d  

s i g n i f i c a n c e ;  i s  t h a t  a c c u r a t e ?  

A .  The b i c e p s  t h i n g  i s  m i n i m a l  i f  a n y .  

Q .  Would you  a g r e e  w i t h  me t h a t  a damaged n e r v e  may be 

v e r y  s y m p t o m a t i c ,  t h a t  i s  c a u s i n g  p a i n ,  even t h o u g h  

t h e r e  m i g h t  be  n o r m a l  or m i l d l y  s i g n i f i c a n t  

n e u r o l o g i c a l  f i n d i n g s  such  as  i n  t h e s e  t e s t s ?  

A .  Yes. You c a n  have  p a i n  and i t  w o n ’ t  be f o u n d  on 

t h i s  t e s t  because  i t  i s ,  a f t e r  all, j u s t  a s a m p l i n g ,  

and i f  i t  samp les  t h e  wrong p l a c e  and so f o r t h  

y o u ’ l l  m i s s  i t .  So t h e r e ’ s  n o t  a h u n d r e d  p e r c e n t  

c o r r e l a t i o n  be tween  t h i s  t e s t  and symptoms. Not by  

a l o n g  s h o t .  

Q. Now, D o c t o r ,  d u r i n g  y o u r  d i r e c t  t e s t i m o n y  you 

t e s t i f i e d  t o  f o u r  o r  f i v e  e v e n t s  t h a t  you f e e l  

a r e  -- e x c u s e  me, you f e l t  we re  i t e m s  o f  i m p o r t a n c e  
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i n  r e v i e w i n g  and o b t a i n i n g  a c o m p l e t e  h i s t o r y  f r o m  

M r s .  Brown;  i s  t h a t  c o r r e c t ?  

A .  Yes. 

Q .  And o f  t h o s e  e v e n t s  one -- two  o f  them r e l a t e d  t o  

1 9 8 6 ,  w h i c h  were  head i n j u r i e s ,  and why d o n ’ t  you 

l o o k  t h r o u g h  y o u r  r e c o r d s  t h e r e  and f i n d  -- 

A .  Got i t .  

Q .  Those i n c i d e n t s  w e r e  i n  1 9 8 6 ,  c o r r e c t ?  

A .  Yes 

Q .  And t h e r e  were  a l s o  c o m p l a i n t s  t o  w h i c h  you -- a b o u t  

w h i c h  you t e s t i f i e d ,  c o m p l a i n t s  o f  m i g r a i n e  

headaches t h a t  were  made t o  M r s .  B r o w n ’ s  

o b s t e t r i c i a n ;  i s  t h a t  c o r r e c t ?  

A .  No, I t h i n k  i t ’ s  i n  t h e  K a i s e r  r e c o r d s  t h a t  she 

t a l k e d  a b o u t  m i g r a i n e s .  

Q .  Would you  a g r e e  w i t h  me t h a t  you were  g i v e n  r e c o r d s  

f r o m  h e r  o b s t e t r i c i a n  and g y n e c o l o g i s t ?  

A .  Yes, I was. 

Q. D o c t o r ,  when you  t o o k  M r s .  B rown ’s  h i s t o r y  d i d  you  

ask  M r s .  Brown any q u e s t i o n s  abou t  w h e t h e r  she was 

t a k i n g  any b i r t h  c o n t r o l  a t  t h e  t i m e  she c o m p l a i n e d  

o f  t h e s e  headaches  i n  t h e  p a s t ?  

A .  Back i n  1988  I d o n ’ t  t h i n k  I asked  h e r  i n  1993  i f  

she were  t a k i n g  b i r t h  c o n t r o l  p i l l s  a t  t h e  t i m e  o f  

t h e  1988 r e p o r t .  
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Q .  S o  you c a n ’ t  s i t  h e r e  t o d a y  and t e l l  u s  what caused 

Renee B r o w n ’ s  c o m p l a i n t s  o f  a m i g r a i n e  headache i n  

1 9 8 8 ,  can y o u ?  

A .  W e l l ,  I can  t e l l  you i t  w a s n ’ t  b i r t h  c o n t r o l  p i l l s  

and 1 can a l s o  t e l l  you  t h a t  m i g r a i n e  has  no  c a u s e .  

I t  j u s t  comes. I mean, i f  t h e r e ’ s  cause i t ’ s  

i n h e r i t a n c e .  T h a t ’ s  j u s t  known abou t  m i g r a i n e .  

Q .  Based upon y o u r  r e v i e w  o f  Mrs .  B r o w n ’ s  m e d i c a l  

r e c o r d s  s h e ’ d  n e v e r  c o n s u l t e d  w i t h  a n e u r o l o g i s t  

about  h e r  m i g r a i n e s ,  d i d  she? 

A .  I d o n ’ t  t h i n k  so .  I d o n ’ t  t h i n k  s h e ’ s  been t o  

a n e u r o l o g i s t  b e f o r e  t h i s .  

Q .  I n  f a c t ,  D o c t o r ,  t h o s e  a r e  j u s t  i s o l a t e d  c o m p l a i n t s  

t h a t  a r e  n o t e d  i n  h e r  m e d i c a l  h i s t o r y  when she went 

f o r  a r o u t i n e  p h y s i c a l  exam t o  h e r  d o c t o r ;  i s n ’ t  

t h a t  t r u e ?  

A .  They a r e  i s o l a t e d ,  y e s .  

Q. Now, D o c t o r ,  when you were  t a k i n g  y o u r  h i s t o r y  f r o m  

M r s .  Brown you  d i d n ’ t  ask  h e r  i f  she was t a k i n g  

b i r t h  c o n t r o l  p i l l s  a t  o r  n e a r  t h e  t i m e  t h a t  she was 

c o m p l a i n i n g  a b o u t  t h e s e  m i g r a i n e  headaches.  D i d  you 

i n q u i r e  i n t o  t h e  n a t u r e  and e x t e n t  of h e r  headaches 

i n  t h e  p a s t  t o  t r y  and d i f f e r e n t i a t e  them f r o m  t h e  

headaches f r o m  w h i c h  she s u f f e r s  now? 

A .  Yes. 
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Q .  Okay. T e l l  me what you n o t e d  abou t  h e r  h i s t o r y .  

A .  That  s h e ’ d  n o t  had headaches l i k e  t h i s  b e f o r e  and 

t h e s e  headaches a c t u a l  1 y began i n  November w h i c h  i s  

s o r t  o f  f o u r  mon ths  a f t e r  t h e  c a r  a c c i d e n t ,  o r  

c a r - t r u c k  a c c i d e n t ,  o r  w h a t e v e r  i t  was. And t h i s  

was t h e  f i r s t  she  c o u l d  r e c a l l  o f  such  d i s a b l i n g  

headaches.  

a .  Doctor- ,  y o u ’ r e  aware t h a t  M r s .  Brown was d i a g n o s e d  

w i t h  a c o n c u s s i o n  a f t e r  t h i s ,  a r e n ’ t  you? 

MR.  GANNON: O b j e c t i o n .  

A .  She m i g h t  w e l l  have  been.  

MR.  GANNON:  O b j e c t i o n .  

Q .  ( B Y  MS. GERLACK) Would you a g r e e  w i t h  me as  a 

n e u r o l o g i s t  t h a t  i t  i s  p o s s i b l e  and p r o b a b l e  t h a t  

somehow t h a t  s u s t a i n s  s e v e r e  head t rauma may 

r e d e v e l o p  a r e s i d u a l  e f f e c t  o f  c h r o n i c  headaches as  

a r e s u l t  o f  t h e  head t r a u m a  o r  c o n c u s s i o n ?  

A .  C h r o n i c  headaches f r o m  a head i n j u r y ,  j u s t  f r o m  an 

i n j u r y  a l o n e ,  u n l e s s  t h e r e ’ s  damage t o  t h e  b r a i n ,  o r  

t h e  s p i n a l  f l u i d  pa thways ,  o r  t h e  c a v i t i e s  i n  t h e  

b r a i n ,  o r  t h e  u p p e r  p a r t  o f  t h e  neck ,  o r  some o t h e r  

mechanism, o r  t o  t h e  psyche ,  o r  t h e  e m o t i o n a l  

s t a b i l i t y ,  n o .  

Q .  Okay, S o  i f  I u n d e r s t a n d  you c o r r e c t l y ,  a r e  you i n  

agreement  t h a t  head t r a u m a  can  cause m i g r a i n e  
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headaches? 

A .  S h o r t  t e r m  . 
Q .  Now, a n o t h e r  e v e n t  about  w h i c h  you t e s t i f i e d  and 

upon w h i c h  you r e l y  i n  r e a c h i n g  you r  o p i n i o n  i n  t h i s  

case i s  t h a t  May 1 9 9 0  m o t o r  v e h i c l e  a c c i d e n t ;  i s  

t h a t  c o r r e c t ?  

A .  Yes. 

Q .  And a n o t h e r  i n c i d e n t  i n  March  o f  ’ 9 0  -- and I d o n ’ t  

know i f  I ’ m  l e a v i n g  a n y t h i n g  o u t .  D o c t o r ,  w e ’ r e  

aware o f  what y o u r  d i r e c t  t e s t i m o n y  was and what 

y o u ’ r e  r e l y i n g  on  f o r  y o u r  o p i n i o n s  i n  t h i s  c a s e .  

What I w o u l d  l i k e  you t o  t e l l  me i s  you c a n n o t  

show -- you c a n n o t  f i n d  a p a t t e r n  of t r e a t m e n t  i n  

t h o s e  r e c o r d s  f o r  any o f  t h e  symptoms t h a t  y o u ’ r e  

c l a i m i n g  e x i s t e d  p r i o r  t o  t h e  J u l y  25 ,  1 9 9 0  

a c c i d e n t ,  c a n  you? 

w o u l d  o b j e c t .  

~ Q. ( B Y  MS. G E R L A C K )  I ’ m  r e l a t i n g  t h i s  q u e s t i o n  

s t r i c t l y  t o  t h e  documents upon -- r e c o r d s  upon w h i c h  

you r e l i e d  f o r  y o u r  o p i n i o n  i n  t h i s  c a s e .  

A .  The p a t t e r n  o f  t r e a t m e n t  f o r  t h o s e  e a r l i e r  e v e n t s  
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was d i f f e r e n t  t h a n  t h e  p a t t e r n  o f  t r e a t m e n t  f o r  t h e  

a c c i d e n t .  

D o c t o r ,  j u s t  so t h e  j u r y  i s  c l e a r  t h e s e  i s o l a t e d  

e v e n t s  upon w h i c h  you r e l y  and d i s c u s s  i n  y o u r  

r e p o r t ,  t h e r e  a r e  o n l y  s i n g l e  e n t r i e s  i n  t h e r e  f o r  

t h e  d a t e s  i n  w h i c h  she went i n  t o  g e t  checked -- 0 r 

r a i s e d  t h e s e  c o m p l a i n t s ;  i s n ’ t  t h a t  t r u e ?  

T h e r e  a r e  f i v e  such  t h a t  I know a b o u t ;  t h a t  i s  

c o r r e c t  

And t h e r e  i s  no  h i s t o r y  i n  t h o s e  r e c o r d s  and ti0 

h i s t o r y  t h a t  you o b t a i n e d  f r o m  Renee Brown t h a t  she 

r e c e i v e d  any o n g o i n g  t r e a t m e n t  w h a t s o e v e r  f o r  any o f  

t h e s e  c o m p l a i n t s  t h a t  you n o t e d  i n  h e r  r e c o r d s ;  

i s n ’ t  t h a t  t r u e ?  

None i n  t h e  r e c o r d s  and c e r t a i n l y  she d i d n ’ t  

remember t h e  e v e n t s  so she w o u l d n ’ t  remember any 

o n g o i n g  t r e a t m e n t .  I f  t h e r e  was any ,  i t ’ s  l o s t  t o  

me. 

And, D o c t o r ,  none o f  t h o s e  m e d i c a l  t r e a t m e n t  show 

t h r e e - p l u s  m u s c l e  spasm i n  h e r  n e c k ,  do t h e y ?  

Not t o  my know ledge .  

None o f  t h o s e  r e c o r d s  show any  s e v e r e  r e s t r a i n t s  o f  

m o t i o n  i n  h e r  neck ,  do t h e y ?  

W e l l ,  I ’ d  have  t o  l ook  i t  u p  t o  say  t h a t .  She may 

have had t h a t ,  We’d have t o  look a t  t h o s e  i n  d e t a i l  
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t o  d e t e r m i n e  i t .  

Q .  P l e a s e  f e e l  f r e e  t o  take a moment i f  YOLI want t o  

look t h r o u g h  t h e  r e c o r d s .  

A .  Okay. I g o t .  

Q .  D o c t o r ,  d i d  you want t o  r e f e r  t o  what r e c o r d  y o u ’ r e  

l o o k i n g  a t ?  

A .  Yeah. I ’ m  l o o k i n g  a t  t h e  r e c o r d s  f r o m  h e r  

t r e a t m e n t s .  The o n l y  neck  d e s c r i p t i o n  t h a t  I can 

f i n d  on  t h e  March  2 5 ,  1 9 9 0  where it s a y s  t e n d e r  l e f t  

s i d e  o f  t h e  neck  on  t h e  e x a m i n a t i o n .  T h i s  i s  

March  2 6 ,  1 9 9 0 ,  i t ’ s  No. 98  i n  t h e  numbered K a i s e r  

r e c o r d s .  T h a t ’ s  a l l  I can f i n d .  

Q .  And, D o c t o r ,  t h e  d i a g n o s i s  t h a t  was -- i s  n o t e d  on  

t h a t  r e c o r d  i s  a c o n t u s i o n  t o  t h e  s c a l p  and a s t r a i n  

o f  t h e  l e f t  t r a p e z i u s ,  c o r r e c t ?  

A .  Yes. 

Q.  And t h e  c o m p l a i n t s  o f  Renee Brown i n  t h i s  m a t t e r  

r e l a t e  t o  t h e  r i g h t  s i d e  o f  h e r  n e c k ;  do t h e y  n o t ?  

A .  They do.  

Q .  So ,  D o c t o r ,  j u s t  so w e ’ r e  c l e a r ,  i n  a l l  o f  t h e  

r e c o r d s  t h a t  you  r e v i e w e d  t h e r e  i s  a b s o l u t e l y  no  

h i s t o r y  o f  any o n g o i n g  t r e a t m e n t  o r  n o t e d  d i s a b i l i t y  

o r  r e s i d u a l  i n j u r y  f r o m  any o f  t h e s e  e v e n t s  t h a t  you 

can f i n d  i n  t h o s e  r e c o r d s ?  

A .  C o r r e c t .  
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Q .  And, D o c t o r ,  you  c a n ’ t  s t a t e  t o  a r e a s o n a b l e  deg ree  

o f  m e d i c a l  c e r t a i n t y  t o d a y  t h a t  t h e  c o n d i t i o n s  t h a t  

a r e  n o t e d  i n  t h o s e  r e c o r d s  caused  Ms. Brovlrn’s 

c u r r e n t  c o n d i t i o n ,  can you? 

A .  I dot7’t t h i n k  t h e y  caused h e r  c u r r e n t  c o n d i t i o n ,  no .  

Q .  Now, D o c t o r ,  r e f e r r i n g  back  t o  y o u r  m e d i c a l  r e p o r t  

you n o t e  and you t e s t i f i e d  t h a t  M r s .  B r o w n ’ s  

c o m p l a i n t s  o f  p a i n  d e r i v e  f r o m  no p h y s i c a l  p r o c e s s .  

Can you s t a t e  t o  a r e a s o n a b l e  d e g r e e  o f  m e d i c a l  

c e r t a i n t y  any o t h e r  p r o c e s s e s  t h a t  m i g h t  e x p l a i n  why 

she c o n t i n u e s  t o  m a n i f e s t  t h e  p a i n  -- same p a i n  

symptoms t h a t  she e x h i b i t e d  f r o m  t h e  t i m e  t h a t  

t h i s  J u l y  1 9 9 0  a c c i d e n t  happened? 

M R .  GANNON: O b j e c t i o n .  

A .  I can o n l y  g i v e  you a l i s t  o f  c o n s i d e r a t i o n .  I 

c a n ’ t  g i v e  you  any s p e c i f i c  one.  

Q .  D o c t o r ,  t h e  b o t t o m  l i n e  i s  you  c a n n o t  s t a t e  t o  a 

r e a s o n a b l e  d e g r e e  o f  m e d i c a l  c e r t a i n t y  any o t h e r  

causes  o r  e x p l a n a t i o n s  f o r  why she  c o n t i n u e s  t o  

m a n i f e s t  t h e  same p a i n  symptomology  t h a t  she 

e x h i b i t e d  a t  t h e  t i m e  she was i n  t h i s  a c c i d e n t ,  can  

A .  

you? 

M R .  GANNON: O b j e c t i o n .  

R i g h t .  I c a n n o t  say  s p e c i f i c a l l y  what i t  i s  w i t h  

c e r t a i n t y .  
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Q .  Now, D c c t o t - ,  you c o n c l u d e  i n  y o u r  r e p o r t  t h a t  M r s .  

B rown ’s  d i s c o m f o r t ,  arid 1 ’ 1 1  use  some o f  y o u r  

l a n g u a g e ,  i s  due t o  h u m a n a l i t i e s .  Is i t  y o u r  

t e s t i m o n y  t h a t  i t ’ s  no rma l  f o r  a 2 3 - y e a r - o l d  woman 

t o  e x p e r i e n c e  such  p a i n  d y s f u n c t i o n  t h a t  s h e ’ s  n o t  

a b l e  t o  p a r t i c i p a t e  i n  d a i l y  a c t i v i t i e s  on a 

p a i n - f r e e  b a s i s  o r  p a r t i c i p a t e  i n  s p o r t s  a c t i v i t i e s ?  

A .  I t ’ s  n o t  u n u s u a l  t o  i n t e r v i e w  young p e o p l e  who t e l l  

you a l o n g  l i s t  o f  t h i n g s  t h e y  c a n ’ t  do because o f  

p a i n s  and aches  i n  v a r i o u s  l o c a t i o n s .  Sometimes 

t h i s  i s  an a c c u r a t e  d e s c r i p t i o n  o f  t h e  s i t u a t i o n ,  

somet imes i t ’ s  j u s t  t h i n g s  t h e y  d o n ’ t  want to do 

because t h e y  h u r t  and, y e t ,  t h e y  seem t o  do o t h e r  

t h i n g s .  I t h i n k  i t ’ s  u n u s u a l  t o  have anybody t a l k  

about  t h i s  k i n d  o f  p a i n  f o r  so l o n g  and be so n o r m a l  

on  e v e r y  t e s t  i m a g i n a b l e  and have  a n y t h i n g  

p h y s i c a l l y  w rong .  Tha t  i s  n o t  a r a r e  o c c u r r e n c e  a t  

a1 1.  I n f r e q u e n t  , y e s .  

Q .  D o c t o r ,  a r e  you aware  o f  D r .  N e m u n a i t i s ’ s  r e p u t a t i o n  

i n  t h e  m e d i c a l  communi ty?  

A .  I am n o t .  

Q.  Have you h e a r d  o f  D r .  N e m u n a i t i s  b e f o r e ?  

A .  Yes, I h a v e .  

Q .  D o c t o r ,  you  o n l y  saw Mrs .  Brown on one o c c a s i o n ,  

c o r r e c t ?  
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A .  That  i s  c o r r e c t .  

Q .  You o n l y  examined h e r  o n  one o c c a s i o n ,  c o r r e c t ?  

A .  O n l y  o n c e .  

Q. How l o n g  d i d  you  t a k e  i n  o b t a i n i n g  t h e  h i s t o r y  

f r o m  M r s .  Brown b e f o r e  you examined h e r ?  

A .  A p p r o x i m a t e l y  a h a l f  an h o u r .  

Q .  How l o n g  was y o u r  p h y s i c a l  e x a m i n a t i c n  o f  M r s .  

Brown? 

A .  I w o u l d  say  a n o t h e r  2 0  m i n u t e s  or so ,  a p p r o x i m a t e l y .  

Q .  And h e r  c h i l d r e n  w i t h  h e r  a t  t h e  t i m e  of t h e  

exami n a t  i o n ,  weren ’ t t h e y ?  

A .  Yes, She had t w o  c h i l d r e n  and somebody e l s e  w i t h  

h e r .  

Q .  D o c t o r ,  somet imes  a p a t i e n t ’ s  p a i n  comes and goes ;  

i s n ’ t  t h a t  t r u e ?  

A .  Y e s ,  many p a i n s  wax and wane. 

Q .  P a t i e n t s  can  have  good days  and bad days  i n  t e r m s  of 

p a i n ;  i s n ’ t  t h a t  t r u e ?  

A .  They can .  

Q .  And i t  depends on  t h e  amount of t h e i r  a c t i v i t y ,  

somet imes w e a t h e r  c o n d i t i o n s ,  and t h i n g s  l i k e  t h a t ?  

A .  Yes. 

Q. D o c t o r ,  w o u l d  you a g r e e  w i t h  me t h a t  a d o c t o r  w h o k  

sees  a p a t i e n t  o v e r  a p e r i o d  of t w o  y e a r s  i s  i n  a @ %  
a 

much b e t t e r  p o s i t i o n  t o  know what a p a t i e n t ’ s  
4 
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p r o b l e m  i s  t h a n  a p h y s i c i a n  who sees  a p a t i e n t  on 

o n l y  one o c c a s i o n  a l m o s t  t h r e e  y e a r s  a f t e r  t h e  e v e n t  

i n  q u e s t i o n ?  

MR.  GANNON:  O b j e c t i o n .  The r e c o r d s  

w i l l  i n d i c a t e  t h a t  D r .  N e m u n a i t i s  saw h e r  

s l i g h t l y  more t h a n  one y e a r ,  so  I o b j e c t  t o  

t h e  g r o s s  m i s s t a t e m e n t  of t h e  f a c t s  i n  

t h i s  c a s e .  He saw h e r  f r o m  7- 3 1- 9 0  

t o  September 3,  ’ 9 1  and t h a t ’ s  s l i g h t l y  LA 
more t h a n  one y e a r  so I o b j e c t .  

L 

Q .  ( B Y  MS. GERLACK) I ’ l l  r e p h r a s e  i t ,  Do you a g r e e  

w i t h  me t h a t  a d o c t o r  who sees  a p a t i e n t  on  an 

o n g o i n g  b a s i s  f o r  a p e r i o d  o f  t i m e ,  f o r  a p e r i o d  of 

months ,  i s  i n  a much b e t t e r  p o s i t i o n  t o  know o f  a 

p a t i e n t ’ s  p r o b l e m  t h a n  a p h y s i c i a n  who sees  t h e  

p a t i e n t  o n  o n l y  one o c c a s i o n ,  a l m o s t  t w o  and a h a l f ,  

t h r e e  y e a r s  a f t e r  t h e  e v e n t  i n  q u e s t i o n  t h a t  i s  

s u p p o s e d l y  t h e  cause  o f  t h e  i n j u r i e s ?  

A .  No. 

Q .  Okay. You d o n ’ t  a g r e e  w i t h  t h a t ?  

A .  No. 

Q .  D o c t o r .  Would you p r e f e r  t o  be e v a l u a t e d  f o r  a 

m e d i c a l  c o n d i t i o n  b y  a d o c t o r  who has  seen you 

o v e r  a p e r i o d  o f  1 2  months  a s  opposed t o  b e i n g  

e v a l u a t e d  b y  a d o c t o r  who has  seen you f o r  a m a t t e r  
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o f  2 0  m i n u t e s ?  

A .  Depends on t h e  p r o b l e m ,  depends o n  t h e  n a t u r e  o f  t h e  

p r o b l e m ,  i t ’ s  c o m p l e x i t y ,  depends on  what k i n d  o f  

i s s u e s  a r e  a t  s t a k e .  The p e r s o n  who sees  t h e  

p a t i e n t  t h e  most g e t s  t o  know t h e  p a t i e n t  and h i s  o r  

h e r  p e r s o n a l i t y  and t h e i r  ways, t h e r e ’ s  no q u e s t i o n  

about  t h a t ,  b u t  t h a t  p e r s o n  d o e s n ’ t  have s p e c i a l  

know ledge  of d i s e a s e ,  t h e  r e I G t i o r i s h i p  be tween 

p h y s i c a l  symptoms and p h y s i  c a l  p r o c e s s e s  arid how 

t h i n g s  have gone on t o  be t h i s  l o n g  and so f o r t h .  

So, y e s ,  you g e t  i n s i g h t  when you keep l o o k i n g  

a t  t h e  same p r o b l e m  and t h e  same p e r s o n  o v e r  and 

o v e r  a g a i n ,  p a r t i c u l a r l y  as t o  t h a t  p e r s o n ’ s  n a t u r e ,  

b u t  t h a t  d o e s n ’ t  g i v e  you any s p e c i a l  knowledge o f  

anatomy o r  p h y s i o l o g y  o r  t h e  mechanism o f  d i s e a s e .  

Q .  D o c t o r ,  o t h e r  t h a n  t h e  h u n d r e d  o r  so  p a t i e n t s  t h a t  

you see a t  t h e  r e q u e s t  o f  a t t o r n e y s  f o r  l i t i g a t i o n  

p u r p o s e s  you see p a t i e n t s  i n  y o u r  p r i v a t e  p r a c t i c e  

t o o ,  c o r r e c t ?  

A .  Yeah. The b u l k  o f  my p r a c t i c e  i s  e v e r y d a y  p a t i e n t s  

w i t h  e v e r y d a y  p r o b l e m s .  

Q. D o c t o r ,  i s  i t  r o u t i n e  f o r  you t o  examine y o u r  

p a t i e n t s  w i t h i n  20  m i n u t e s  on  one o c c a s i o n  o n l y ?  

A .  Depends o n  t h e  p r o b l e m .  I f  i t ’ s  a complex  p r o b l e m ,  

t h a t  w o u l d n ’ t  be enough.  I f  i t ’ s  a s i m p l e  p r o b l e m ,  
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t h a t  m i g h t  be t o o  much. 

D o c t o r ,  r e f e r r i n g  back t o  y o u r  r e p o r t  you n o t e  t h a t  

t h a t  y o u r  o p i n i o n ,  I t a k e  i t ,  t h a t  headaches -- M r s .  

B rown ’s  headaches began a f t e r  t h e  a c c i d e n t  and you 

s t a t e  you s u s p e c t  t h a t  t h e y  p r e c e d e d  t h i s  m o t o r  

v e h i c l e  a c c i d e n t  and have no r e l a t i o n s h i p  c a u s a l l y  

t o  t h e  J u l y  1390 a c c i d e n t  o r  i n j u r y ;  i s  t h a t  t r u e ?  

Tha t  i s  t r u e .  

D o c t o r ,  can  you  s t s t e  t o  a t -eason&ble  d e g r e e  o f  

m e d i c a l  c e r t a i n t y  t h a t  Mrs. B r o w n ’ s  c o m p l a i n t s  o f  

headaches p r e c e d e d  t h i s  m o t o r  v e h i c l e  a c c i d e n t ?  

I c a n n o t .  

D o c t o r ,  w o u l d  you a g r e e  w i t h  me as  a n e u r o l o g i s t  

t h a t  t h e  t i m i n g  and d i a g n o s i n g  a c o n c u s s i o n  and t h e  

r e s i d u a l  e f f e c t s  f r o m  a c o n c u s s i o n  a r e  -- t h e  t i m i n g  

o f  t h e  e x a m i n a t i o n  i s  c r i t i c a l ?  

No, I w o u l d n ’ t  a g r e e  w i t h  t h a t .  

Would you  a g r e e  w i t h  me, D o c t o r ,  t h a t  t h e  adequacy 

o f  a h i s t o r y  t h a t ’ s  t a k e n  c o n c e r n i n g  c o m p l a i n t s  o f  a 

headache,  t h e  number o f  t i m e s  t h e  p a t i e n t  s u f f e r s ,  

and t h e  f r e q u e n c y  and d u r a t i o n  o f  t h e  headaches a r e  

a l l  c r i t i c a l  i n  d i a g n o s i n g  w h e t h e r  someone i s  

s u f f e r i n g  f r o m  c h r o n i c  headaches and m i g r a i n e s ?  

Yes 

Q .  And, D o c t o r ,  based upon y o u r  r e v i e w  o f  Dr.  
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N e r n u n a i t i s ’ s  r e c o r d s ,  D r .  W i n e r ’ s ,  and t h e  m e d i c a l  

r e c o r d s  f r o m  K a i s e r  t h a t  r e l a t e  t o  t h e  J u l y  1 9 9 0  

a c c i d e n t  you a g r e e  w i t h  me, d o n ’ t  you ,  t h a t  M r s .  

B r o w n ’ s  compl a i  n t  s have been c o n s i  s t  e n t  t h r o u g h o u t  

t h i s  -- up u n t i l  t h e  p r e s e n t ?  She ’s  been 

c o m p l a i n i n g  o f  t h e  same symptoms? 

M R .  G A N N G N -  o b j e c t i o n .  % 
J 

A .  The meager r e c o r d s  I have,  y e s .  As b e s t  I can 

t e l l  t h e y ’ r e  f a i r l y  s t a b l e  o v e r  t h a t  p e r i o d  o f  t i m e  

assuming t h e r e  was some a c t i v i t y  i n  t h e r e  where 

t h e r e  a r e  no  r e c o r d s  t h a t  I h a v e .  And I c a n ’ t  say  

a n y t h i n g  abou t  t h e  r e c o r d s  I d o n ’ t  have,  t h e  Lake 

Coun ty  and t h a t  s o r t  o f  s t u f f  b u t ,  yeah,  as  b e s t  

as I can  t e l l  t h e y  a l l  r i n g  f a i r l y  c o n s i s t e n t l y .  

Q .  And, D o c t o r ,  a n o r m a l  n e u r o l o g i c a l  exam d o e s n ’ t  mean 

t h a t  an i n d i v i d u a l  i s  p a i n  f r e e  and d o e s n ’ t  s u f f e r  

f r o m  m i g r a i n e  o r  c h r o n i c  headaches,  does i t ?  

A .  C o r r e c t .  

Q .  D o c t o r ,  d u r i n g  y o u r  d i r e c t  t e s t i m o n y  you were  

q u e s t i o n e d  and t h e  m e d i c a l  r e c o r d s  f r o m  K a i s e r  

f o l l o w i n g  t h i s  a c c i d e n t  were  summar ized b y  Mr. 

Gannon, and he  r e a d  d u r i n g  y o u r  d i r e c t  t e s t i m o n y  

t h a t  t h e  f i n d i n g s  f r o m  one t h e  d o c t o r s  a t  K a i s e r  was 

t h a t  t h e y  d i d  n o t  f e e l  t h a t  n e r v e  c o n d u c t i o n  s t u d y  

t e s t s  were  w a r r a n t e d  a t  t h i s  t i m e ,  and t h e s e  a r e  
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medical  r e c o r d s  t h a t  a r e  d a t e d  A u g u s t  7 ,  1 9 9 0  -- 

pardon t h e  d e l a y  t h e r e .  i t  s a y s  t h e  f i n d i n g  was 

t h a t  t h e r e  w a s  no j u s t i f i c a t i o n  f o r  EMGs and M R I s .  

A n  j u s t  f o r  t h e  s a k e  c l a r i t y  and s o  t h e  j u r y  

u n d e r s t a n d s ,  t h e  d o c t o r  t h a t  e v a l u a t e d  idrs. Brown a t  

K a i s e r  on t h i s  d a t e  a l s o  no ted  i n  t h e  r e c o r d s  t h a t  

s h e  cou ld  g e t  a n o t h e r  o p i n i o n  b y  e i t h e r  Dr. Colirm -- 

A .  Coluinbi. 

Q .  Columbi,  o r  Doctor  S h a f r o n ;  i s  t h a t  t r u e ?  

A .  Yes, he d i d .  

Q .  A n d  a r e  y o u  aware of t h o s e  d o c t o r s ?  

A .  Neurosurgeons ,  

Q. N e u r o s u r g e o n s .  

MS. GERLACK: I h a v e  n o  f u r t h e r  

q u e s t i o n s  a t  t h i s  t i m e .  

MR.  GANNON: D o c t o r ,  a c o u p l e  t h i n g s  I 

t h i n k  s h o u l d  be a s k e d  by  way o f  f a i r n e s s  t o  

y o u r s e l f  and y o u r  r e p u t a t i o n  I g u e s s .  

REDIRECT E X A M I N A T I O N  

BY M R .  GANNON: 

Q .  Is y o u r  c o m p e n s a t i o n  t h a t  y o u ’ r e  g o i n g  t o  r e c e i v e  

f o r  t e s t i f y i n g  h e r e  t o d a y  i s  a n y  way r e l a t e d  o r  

d e p e n d e n t  u p o n  t h e  ou tcome o f  t h i s  c a s e ?  

A .  Not  a t  a l l .  

Q .  Okay,  Ms. G e r l a c k  I t h i n k  i n a d v e r t e n t l y  
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i n t r o d u c e d  what I c o n s i d e r  a l i t t l e  c o n f u s i o n  i n  

t h i s  case  b y  t a l k i n g  abou t  a c o n s i s t e n t  l i t a n y  o f  

c o m p l a i n t s  b y  Ids .  Brown t o  -- a p p a r e n t l y  I guess she 

was r e f e r r i n g  t o  D r .  N e m u n a i t i s .  The r e a s o n  I t h i n k  

t h e r e ’ s  a c o n f u s i o n  i s  i n  r e a l i t y  i f  you l o o k  a t  D r .  

N e m u n a i t i s ’ s  b i l l ,  and I w i l l  r e l a t e  t o  you t h a t  h e  

t e s t i f i e d  t o  t h i s  a c o u p l e  weeks ago when he 

t e s t i f i e d  by  way of v i d e o t a p e ,  t h a t  he saw h e r  f r o m  

7 1 - 3 1 ,  I b e l i e v e  i t  was o f  ’40, w h i c h  was abou t  s i x  

days a f t e r  t h e  a c c i d e n t ,  he t h e n  saw h e r  l a s t  t i m e  

f o r  exami n a t  i o n  and t r e a t m e n t  on September 31 s t  -- 

I ’ m  s o r r y ,  September 3 r d  o f  ’ 9 1 .  So  as I i n d i c a t e d  

d u r i n g  one o f  my o b j e c t i o n s ,  t h a t ’ s  a p e r i o d  of a 

l i t t l e  more t h a n  a y e a r .  And, D o c t o r ,  he t h e n  

a p p a r e n t l y  examined  h e r  one t i m e  i n  May o f  ’ 9 3 ,  b u t  

t h i s  was n o  t e s t i m o n y  r e g a r d i n g  t h a t .  But  i f  you 

t a k e  be tween September 3 r d  o f  ’ 9 1  and May o f  ’ 9 3  you 

have a p p r o x i m a t e l y  20 mon ths .  

N o w ,  D o c t o r ,  my q u e s t i o n  t o  you i s  you as a 

p h y s i c i a n  t r e a t i n g  a p a t i e n t  o r ,  i n  t h i s  case ,  

e x a m i n i n g  somebody a t  t h e  r e q u e s t  o f  a d e f e n s e ,  i f  

t h e r e ’ s  no  e x a m i n a t i o n  o f  a p a t i e n t  f o r  20 months  b y  

any d o c t o r ,  so t h e r e  w o u l d  be  no r e c o r d s  o f  a n y t h i n g  

because t h e  p a t i e n t  j u s t  d i d n ’ t  see a d o c t o r  f o r  a 

20-month p e r i o d ,  c o u l d  you e x p r e s s  an o p i n i o n  as t o  
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how t h a t  p a t i e n t  -- what h e r  c o n d i t i o n  was ~r how 

she was d u r i n g  t h a t  p e r i o d  o f  t i m e ?  

MS. G E R L A C K :  Ob j e c t  i o n .  

Yes. 

You c o u l d ?  

I c o u l d .  

I f  you d o n ’ t  have  f i r s t h a n d  know ledge  and t h e r e ’ s  

n o t h i n g  t o  r e v i e w ,  you c o u l d  e x p r e s s  an o p i n i o n  

t h e n ?  

! Y e l l ,  I can t e l l  you what t h a t  i m p l i e s  i n  t e r m s  o f  

symptoms, name iy  t h e y ’ r e  n o t  t r o u b l e s o m e  t o  p e o p l e .  

The p a t t e r n ,  t h e  b e h a v i o r  t h a t  symptoms p r o d u c e  

u s u a l l y  g e t s  p e o p l e  t o  d o c t o r s ,  and i f  t h e y ’ r e  n o t  

s e e i n g  d o c t o r s  t h a t  s u g g e s t s  no  p r o b l e m .  So e i t h e r  

t h e r e ’ s  no  p r o b l e m  o r  i t  i s n ’ t  w o r t h  p u r s u i n g .  

Okay. 

So t h e r e ’ s  t h i s  huge gap s u g g e s t i n g  n o t h i n g  i s  

w rong .  

And, D o c t o r ,  w i t h i n  t h a t  l i t t l e  o v e r  one- year  p e r i o d  

t h a t  I was t a k i n g  abou t  b e f o r e ,  f r o m  J u l y  3 1 s t  t o  

September 3 r d  t h e r e  w e r e  o t h e r  gaps o f  f i v e  months ,  

f o u r  mon ths  -- I mean f i v e  mon ths ,  t h r e e  months ,  t w o  

and a h a l f  mon ths .  I n  any e v e n t ,  l e t  me ask  you 

t h i s .  M s .  G e r l a c k  seemed t o  ask  you a c o u p l e  

questions a b o u t  m a n i f e s t i n g  p a i n .  I n  r e a l i t y ,  i f  I 
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u n d e r s t a n d  c o r r e c t l y ,  a l l  we have i n  t h i s  case  as we 

s i t  b e r e  t o d a y  a r e  Renee Brown ’s  c o m p l a i n t s  o f  p a i n  

b o t h  t o  y o u  a n d  D r .  N e m u n a i t i s ?  T h e r e ’ s  no o t h e r  

m a n i f e s t a t i o n  o f  p a i n ,  i s  t h e r e  -- 

MS. G E R L A C K :  O b j e c t i o n .  

Q .  -- o r  am I , n i s s i n g  s o m e t h i n g ?  

MS. G E R L A C K :  O b j e c t i o n .  

A .  T h a t ’ s  a l l  t h e r e  i s .  

Q .  O k a y .  T h a t ’ s  t h e  o n l y  s o u r c e  o f  t h i s  slleged p a i n  

i s  what M s .  Brown says, i f  I u n d e r s t a n d  c o r r e c t l y ;  

am I r i g h t  o n  t h a t ?  

A .  T h a t ’ s  i t .  

Q .  Okay. T h e r e  w e r e  some q u e s t i o n s  abou t  w h e t h e r  you 

w o u l d  f e e l  b e t t e r  h a v i n g  someone examine you o n  one 

o c c a s i o n ,  such  a s  you  d i d  h e r e ,  o r  w h e t h e r  i t  w o u l d  

be b e t t e r  t o  r e l y  upon D r .  N e m u n a i t i s  i n  t h i s  c a s e .  

I n  y o u r  e x p e r i e n c e  now, a l m o s t  t h e  l a s t  20  

y e a r s ,  i s  i t  s i g n i f i c a n t  a p a t i e n t ,  i n  t h i s  case  

M r s .  Brown, o n l y  went t o  D r .  N e m u n a i t i s  on a 

r e f e r r a l  f r o m  h e r  a t t o r n e y ?  

MS. GERLACK: O b j e c t i o n .  

Q .  Is t h a t  somet imes  s i  g n i  f i c a n t ?  

MS.  GERLACK: O b j e c t i o n .  Move t o  

s t  r i k e  answer and q u e s t  i o n .  

Q .  ( B Y  MR.  GANNON) I mean, c o u l d  t h a t  be  a s i g n i f i c a n t  
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f a c t o r  t h a t  you  w o u l d  c o n s i d e r  i f  y o u ’ r e  t a l k i n g  

about  what t o  r e l y  upon? 

MS. GERLACK: Cont i nu  i ng  ob j e c t  i on t o  

t h i s  l i n e  o f  q u e s t i o n i n g .  

A .  C o u l d  b e .  

Q .  I n  f a c t ,  i n  t h e  K a i s e r  r e c o r d s  o f  t h e  same i n i t f a l  

v i s i t  on AGgust 7 t h  i t  s a y s  p a t i e n t  s a i d  h e r  

a t t o r n e y  s e n t  h e r  t o  D r .  N e m u n a i t i s  because h e  does 

d e p o s i t i o n s .  

MS. GERLACK: O b j e c t i o n .  Move t o  

s t r i k e .  

Q .  A g a i n ,  I want t o  ask  you s o m e t h i n g .  Maybe I 

m i s h e a r d  you .  E u t  t h e r e  was -- t h e  q u e s t i o n  by  M s .  

Brown -- I’m s o r r y ,  Ms.  G e r l a c k ,  s o m e t h i n g  abou t  h e r  

c u r r e n t  c o n d i t i o n .  I f  I r e c a l l  o r  u n d e r s t a n d  

c o r r e c t l y  when you  examined h e r  o n  May 1 1 t h  o f  ’ 9 3  

w o u l d  you  s a y  t h a t  she has  a c u r r e n t  c o n d i t i o n ?  She 

has  any c o n d i t i o n  t h a t  you c o u l d  f i n d  m e d i c a l l y ?  

MS. GERLACK: O b j e c t i o n .  Asked and 

answered .  

A .  Not h i  ng  o t h e r  t h a n  h e r  c o n t  i nuous compl a i n t  o f  neck  

d i s c o m f o r t ,  

Q .  You were  a l s o  a s k e d  a q u e s t i o n  by  M s .  G e r l a c k  abou t  

a d i a g n o s i s  o f  c o n c u s s i o n  s h o r t l y  f o l l o w i n g  t h i s  

a c c i d e n t .  I d o n ’ t  t h i n k  she t o l d  you where t h a t  
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came f r o m ,  b u t  I c o u l d  hand you a l l  o f  t h e  r e c o r d s  

t h a t  I g o t  from E u c l i d  M e r i d i a  H o s p i t a l  r e l a t i n g  t o  

h e r  r e p o r t  t h e r e ,  t h e  day o f  t h e  a c c i d e n t ,  some 1 2  

h o u r s  a f t e r  t h e  a c c i d e n t .  I know you have a copy  o f  

t h e s e .  

D o c t o r ,  I d o n ’ t  f i n d  a n y t h i n g  i n  h e r e  u n d e r  

d i a g n o s i s  o f  c o n c u s s i o n .  A l l  I see i s  c e r v i c a l  

s t r a i n .  Am I m i s s i n g  s o m e t h i n g ?  

A .  I d o n ’ t  t h i n k  she had  a c o n c u s s i o n .  I d o n ’ t  see 

a n y t h i n g  i n  t h e s e  r e c o r d s  t h a t  s a y s  o t h e r w i s e .  

Q. A n o t h e r  q u e s t i o n  h e r e  t h a t  I t h i n k  s h o u l d  be p u t  i n  

p e r s p e c t i v e  o u t  o f  f a i r n e s s  t o  e v e r y b o d y  i s  abou t  

what you c o u l d  f i n d  i n  t h e s e  r e c o r d s  t h a t  you 

r e v i e w e d  b y  way o f  c o n t i n u i n g  o r  o n g o i n g  t r e a t m e n t .  

D o c t o r ,  when you have a -- You ’ve  a l r e a d y  

t e s t i f i e d  a s  t o  what y o u r  -- I t h i n k  i f  I can  

c h a r a c t e r i z e  i t  t h i s  way, and I d o n ’ t  want t o  be 

u n f a i r ,  t h a t  you had some d i f f i c u l t y  w i t h  M i s s  Brown 

as  f a r  as  g e t t i n g  a c o m p l e t e  h i s t o r y ?  Is t h a t  a 

f a i r  c h a r a c t e r i z a t i o n ?  

A .  Yes. 

Q. 

MS. GERLACK:  O b j e c t i o n .  
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t h e  a c c i d e n t ?  I d b e f o r e .  And I asked  h e r ,  So 

you n e v e r  i n j u r e d  y neck  p r i o r  t o  t h i s ?  That  was 

went on  and s a i d ,  And you e r  i n j u r e d  y o u r  r i g h t  

a n y t h i n g  p r i o r  t o  t h i s  e x c e p t  w you t o l d  me abou t  

e a9e 1 5  a c c i d e n  

d me.  And we 

have been a b l e  t o  g e t  some r e c o r d s ,  

t o  r e v i e w  so you  can e x p r e s s  an o p i n i o n  n o t  o 

what t h e  p r o b l e m  i s  b u t  what t h e  c a u s a t i o n  i s ;  

t h a t  c o r r e c t ?  

I 
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, T h a t ’ s  f o r  t h e  

i f i e d  t o  t e s t i f y  

he knows based on 

h i s t o r y  t a k e n  o f  

e q u e s t i o n  and move 

t h e r e  i s  one .  

M F i .  GAtdNON: I t h i n k  you can answer ,  

D o c t o r ,  a n d  i f  no t  I ’ l l  r e p h r a s e  i t  r e a l  

q u i c k l y ?  

A .  h i s t o r y .  One i 

s o l a t e d  e v e n t s  and t h e  o t h e r  i s  t h e  f a c t  

she d o e s n ’  member any o f  them. NO W , i t ’ s  an 

u n u s u a l  p a t  i e h a t  f o r g e t s  f i v e  o u t  o f  s i x  such  

e v e n t s  mean ing  t s h e ’ s  e i t h e r  f o r g e t f u l  o r  she 

b l o c k e d  on them o r  So t h i s  t h r o w s  i n t o  

i s t o r i a n  abou t  such 

t h i n g s .  I f  she  f o r g e t s  s e  e p i s o d e s  she may 

f o r g e t  symptoms t h a t  f o l  l o  t h e r e u p o n ,  w h e t h e r  she 

sough t  t r e a t m e n t  o r  n o t ,  and i r a i s e s  my a t t e n t i o n  / 
t o  p r i o r  e v e n t s ,  S o  I ’ m  i n t e r e s  

t h a t  she f o r g e t s  a l m o s t  e v e r y t h i  

t h e  c o n t e n t  o f  t h o s e  i n j u r i e s  a 
\ \ 

Q .  A l l  r i g h t ,  D o c t o r .  Thank you v e r y  much. The 

c o m p l a i n t s  t h a t  w e r e  r e f e r r e d  t o  by  Ms. G e r l a c k  came 
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i n  t h e  h i s t o r y ;  t h a t  i s ,  what she t e l l s  you -- what 

b o t h e r e d  h e r  when you examined h e r .  Would I b e  

c o r r e c t  i n  u n d e r s t a n d i n g  t h a t  t h o s e  w o u l d  be 

dependent  a l m o s t  100  p e r c e n t  on  t h e  t r u t h f u l n e s s ,  

t h e  a c c u r a c y ,  and the c o m p l e t e n e s s  o f  t h e  p a t i e n t ;  

i s  t h a t  c o r r e c t ?  

MS. G E R L A C K :  O b j e c t i o n .  

A .  Heavily dependent  on t h e  p a t i e n t ’ s  a b i l i t y  t o  b r i n g  

t h i s  s t u f f  up  i n  a c c u r a c y .  

Q .  Okay. H e a v i l y  dependen t ,  and I t h i n k  t h a t  i m p l i e s  

t h e r e  a r e  somet imes some t e s t s  t h a t  you can do w h i c h  

you d i d  i n  t h i s  case?  

A .  Yes.  

Q .  And you d i d n ’ t  f i n d  any -- As a r e s u l t  o f  t h o s e  

t e s t s  t h e r e  were  n o  f i n d i n g s  t h a t  v e r i f i e d  t h e  p a i n  

i f  I u n d e r s t a n d  y o u r  p r e v i o u s  t e s t i m o n y ?  

A .  C o r r e c t .  

Q .  F i n a l  t h i n g  h e r e .  You were  asked  b y  Mrs .  -- 

I ’ m  s o r r y ,  Ms. G e r l a c k  abou t  t h e  EMG. I n  f a c t ,  we 

went o f f  t h e  r e c o r d  w h i l e  we f o u n d  them. And t h e r e  

w e r e  t w o  s e t s .  T h e r e  was an EMG i n  November o f  ’ 9 0 ,  

and y o u ’ v e  d i s c u s s e d  t h a t ,  you  d i d n ’ t  t h i n k  t h e r e  

was a v e r y  s i g n i f i c a n t  f i n d i n g ,  and I d o n ’ t  know i f  

I she f o l l o w e d  up w i t h  a r e f e r e n c e  t o  t h e  EMG o f  

7- 2- 9 1 .  I know D r .  N e m u n a i t i s  d i d  i n  h i s  t e s t i m o n y .  
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A .  

I s l t t e n t i o n  t h a t  t h e r e  was an e v e n t  o r  an a c c i d e n t  

w h i c h  i n t e r v e n e d  between t h e  a c c i d e n t  i n v o l v i n g  m y  

client on 7- 2 5- 9 0  and t h i s  EMG t e s t  on  7 - 2- 9 1 ?  

Yes.  P 

MS. GERLACK: O b j e c t i o n  y? 
Q .  And what was t h e  h i s t o r y ?  F i r s t  o f  a l l ,  I ’ l l  

r e p r e s e n t  t o  you i t  was May 1 0 t h  o f  ’91, and i know 

i t ’ s  i n  t h e  r e c o r d s .  What was t h e  h i s t o r y  t h a t  you 

o b t  a i  ned r e g a r d i  ng t h a t  e v e n t ?  

NIS. GERLACK: I ’ m  going t o  o b j e c t  

Beyond t h e  scope o f  c r o s s - e x a m i n a t i o n .  

A .  T h e r e ’ s  a n o t h e r  i n j u r y ,  and h e r e  i s  t h e  e p i s o d e  

where she f a l l s  down t h e  s t e p s  o r  h i t  h e r  head -- 

Q .  H i t  h e r  head o n  t h e  d o o r .  

A .  I ’ m  s o r r y ,  h i t  h e r  head on t h e  d o o r  b e f o r e  t h e  

second s t u d y  . 
‘ 4 . 9  Q .  D i d  she t e l l  you how t h a t  happened? t i - l f i ?k  I L  2 

I I  I I I Lw i :  ’ n e  uuyr iL  I O  Know r n e  w i i u i t :  s L u r y ’ .  
. , - .  

MS. GERLACK: O b j e c t i o n  t o  what you %s, 9 
t h i n k  i s  s i g n i f i c a n t .  

P L I I ‘ d  l i k e  t o  know t h e  w h o l e  s t o r y .  What do 
, 

c 
MS. GtRLACK: u b m t  i o n .  

A .  Some s o r t  o f  b u s i n e s s  w i t h  h e r  husband.  She  s a i d  he 
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d i d  i t .  And I d o n ’ t  know w h e t h e r  he d ropped  t h e  

d o o r  o r  she g o t  pushed i n t o  i t  o r  w h a t e v e r ,  b u t  

somehow he seemed t o  be i n v o l v e d .  

0 .  i>kay. NON, t h e  f a c t  t h a t  t h i s  t h i n g  happened on 

May ; O i h  o f  ’ 9 1 ,  w h i c h  i s  a f t e r  t h e  f i r s t  s t u d y  and 

b e f o r e  t h e  s e c o n d  s t u d y ,  does i t  have any 

r e l a t i o n s h i p  o f  s i g n i f i c a n c e  t o  what t h e  second 

s t u d y  m i g h t  have shown? 

A .  W e l l ,  t h j s  may be t h e  e x p l a n a t i o n  f o r  -- 

M S .  GERLACK: O b j e c t i o n .  S p e c u l a t i v e .  

A .  -- t h i n g s  t h a t  come down r o a d .  Maybe n o t  a v e r y  

good one .  B u t ,  a g a i n ,  i n  t r y i n g  t o  p u t  t h e  p i e c e s  

t o g e t h e r  t o  f i g u r e  o u t  how a l l  t h i s  happened,  

t h e r e ’ s  more g o i n g  o n  be tween t h o s e  t w o  s t u d i e s  t h a n  

s h e ’ s  aware o f  and s h e ’ s  r e p o r t i n g  so h e r e  i s  

a n o t h e r  p o t e n t  i a1 cause  f o r  t h e  EMG abnormal  i t  i e s .  

Q .  F i n a l l y ,  one o t h e r  t h i n g ,  D o c t o r .  T h e r e  was 

r e f e r e n c e  t o  an MRI s t u d y .  And i f  I ’ m  n o t  m i s t a k e n ,  

you have t h a t  handy ,  do you n o t ,  D o c t o r ?  

A .  Yeah. Here  i t  i s .  

Q .  Okay. 

A .  The MRI is f o r  D r .  N e m u n a i t i s  o n  J u l y  1 2 ,  1 9 9 1 .  

Q .  What ’s  t h e  s i g n i f i c a n c e  i n  t h i s  case  o f  t h e  f i n d i n g s  

o r  t h e  r e s u l t s  o f  t h e  MRI where  i t  s a y s  v e r t e b r a l  

b o d i e s  a r e  n o r m a l  h e i g h t  and a l i g n m e n t ?  Wha t ’ s  t h e  
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s i g n  i f i c anc  e o f t ha t  ? 

A .  That t h e r e ’ s  no d i s l o c a t i o n ,  no s l i p p a g e ,  and t h a t  

t h i n g s  a r e  where t h e y  shou ld  be .  

Q .  Okay. A n d  what about t h e  s i g n i f i c a n c e  of t h e  r e s t  

o f  t h e  d e s c r i p t i o n  of t h e  f i n d i n g s ;  t h a t  i s ,  t h a t  

t h e  d i s c  s p a c e s  a r e  wel l  rnaintafned w i t h  no 

h e r n i a t i o n ,  no e x t r a d u r a l  o r  i n t r a d u r a l  

a b n o r m a l i t i e s  a r e  n o t e d ,  and t h e  v i s u a l i z e d  c e r v i c a l  

cot-d be ing  unremarkable  and t h e  v i s u a l  i i e d  v e r t e b r a l  

and p a r a v e r t e b r a l  s t r u c t u r e s  be ing  unremarkable?  

What i s  t h e  s i g n i f i c a n c e  of t h e  f i n d i n g s  i n  t h i s  

c a s e  a s  f a r  a s  how t h e y  e x p l a i n  w h a t ’ s  going on w i t h  

Mrs. Brown? 

A .  We cannot  look  t o  any d i s c  o r  bone a b n o r m a l i t y  of 

t h e  neck t o  e x p l a i n  h e r  p a i n .  A f t e r  a y e a r  of 

symptoms someth ing  shou ld  show u p  on t h e  s t u d y  so ,  

a g a i n ,  t h e r e  a r e  no p h y s i c a l  e x p l a n a t i o n s  f o r  t h i s  

problem. 

Q .  J u s t  one f i n a l  t h i n g .  These q u e s t i o n s  t h a t  were 

asked I t h i n k  Ms. Ger l ack  l i k e d  t o  c h a r a c t e r i z e  a s  

be ing  i s o l a t e d  i n c i d e n t s ,  would I be c o r r e c t  i n  

conc lud ing  t h a t  t h e r e ’ s  some s i g n i f i c a n c e  t o  t h e  

f a c t  t h e  o n e s  we were t a l k i n g  a b o u t ,  t h e  f i v e  o r  

s i x ,  a l l  r e l a t e  t o  t h e  same body p a r t  a s  i s  t h e  

subjeGt  o f  t h e  compla in t  i n  t h i s  c a s e ?  I s  t h a t  
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s i  g n i  f i  c a n t ?  

A .  

Q .  

A .  

Q .  

A .  

3 M i s c h a r a c t e r i z a t i o n  o f  t h e  r e c o r d s .  

I t h i n k  w e ’ r e  t a l k i n g  abou t  head and neck  i n  t h i s  

p r o c e s s  -- 

R i g h t ,  

-- a l l  t h e  way b a c k .  

So i f  t h e r e ’ s  a d i a g n o s i s  as a r e s u l t  o f  t h a t  f a l l  

down t h e  s t a i r s ,  w h i c h  o c c u r r e d  o n l y  f o u r  months  

p r i o r  t o  my c l i e n t ’ s  a c c i d e n t ,  and t h a t  d i a g n o s i s  i s  

a t h e  c e r v i c a l  s t r a i n ,  t h a t  i s  t h e  same body p a r t  a t  

l e a s t  , and i f  I ’ m  n o t  m i s t a k e n  i s  i t  somewhat 

h e l p f u l  f o r  an examine r  t o  even  know abou t  t h a t ?  

Yes.  

MR. GANNON: A l l  r i g h t .  D o c t o r ,  I ’ v e  

t a k e n  enough of y o u r  t i m e  and I t h a n k  you 

v e r y  much f o r  y o u r  p a t i e n c e .  Thank you.  

MS.  GERLACK: I have a f e w  more 

q u e s t i o n s  on  r e c r o s s .  

RECROSS-EXAMINATION 

BY MS.  GERLACK: 

Q .  D o c t o r ,  j u s t  o u t  o f  f a i r n e s s  M r .  Gannon had r e a d  

f r o m  r e c o r d s  s u g g e s t i n g  t h a t  Renee Brown was -- h e r  

m o t i v e  f o r  g o i n g  t o  D r .  N e m u n a i t i s  was because he 

t e s t i f i e d  i n  p e r s o n a l  i n j u r y  c a s e s .  And I ’ d  l i k e  
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emergency room r e c o r d s  f r o m  M e r i d i a  E u c l S d  H o s p i t a l  

on  t h e  day o f  t h e  a c c i d e n t  i n  q u e s t i o n  and t h e y ’ r e  

d a t e d  J u l y  2 5 ,  1 9 9 0 .  

D o c t o r ,  a t  t h e  b o t t o m  o f  t h a t  r e c o r d  i t  says  

s o m e t h i n g  t o  t h e  e f f e c t  o f  f o l l o w - u p  p h y s i c i a n  and 

D r .  b j e m u n a i t i s  i s  t h e  p h y s i c i a n  t h a t  rnlas recommended 

on  t h a t  r e c o r d ;  i s  t h a t  t r u e ?  

A .  Yeah. H i s  name i s  w r i t t e n  i n  t h e r e .  

Q .  !\low, D o c t o r ,  j l i s t  so w e ’ r e  c l e a r ,  y o u ’ r e  n o t  

d i s p u t i n g  t h e  f a c t  t h a t  t h e  f i v e  o r  so i n c i d e n t s  

upon w h i c h  y o u  r e l y  and a t t a c h  s i g n i f i c a n c e  t o  i n  

M r s .  B r o w n ’ s  m e d i c a l  h i s t o r y  a r e  i n d e e d  i s o l a t e d  

e v e n t s ?  

A .  They a r e  i s o l a t e d  e v e n t s  a s  you t a k e  them 

i n d i v i d u a l l y .  I f  you t a k e  t h e  t o t a l i t y  o f  them, 

t h e y  a r e  n o t  so i s o l a t e d .  

Q .  D o c t o r ,  as  you s i t  h e r e  t o d a y  you c a n ’ t  say  t o  a 

r e a s o n a b l e  d e g r e e  o f  m e d i c a l  c e r t a i n t y  t h a t  any o f  

t h o s e  i n c i  d e n t  s o r  compl a i  n t  s o f  i n j u r y  abou t  w h i c h  

you t e s t i f i e d  a r e  r e s u l t e d  i n  a r e s i d u a l  o r  l a s t i n g  

i n j u r y  i n  M r s .  Brown, can you? 

A .  I’ll go even f u r t h e r  and s a y  t h a t  n o  i n j u r y  s h e ’ s  

s a i d  a c c o u n t s  f o r  h e r  p r o b l e m  t o d a y  i n c l u d i n g  t h e  

a u t o m o b i l e  a c c i d e n t  o f  J u l y  ’ 9 0  o r  t h e s e  o t h e r  
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e v e n t s .  

Q .  D o c t o r ,  t h a t ’ s  n o t  my q u e s t i o n s .  M y  q u e s t i o n  t o  you 

i s  you a r e  a t t a c h i n g  s i g n i f i c a n c e  t o  f i v e  o r  so 

e v e n t s  abou t  w h i c h  you t e s t i f i e d  i n  d i r e c t  

examina t  i o n  and r e d i  r e c t  examina t  i o n ,  and my 

q u e s t i o n  t o  you i s  you c a n ’ t  s i t  h e r e  and say t o d a y  

t o  a r e a s o n a b l e  d e g r e e  o f  m e d i c a l  c e r t a i n t y  t h a t  any 

of t h o s e  e v e n t s  caused o r  c o n t r i b u t e d  t o  t h e  

symptoms abou t  w h i c h  M r s .  Brown c o m p l a i n s  t o d a y ,  can 

you? 

A .  I c a n n o t .  

0 .  D o c t o r ,  j u s t  so  t h e  j u r y  i s  c l e a r  t h e r e ’ s  a 

d i f f e r e n c e  be tween  what w e ’ r e  l o o k i n g  f o r  i n  an M R I  

w i t h  d i s c  h e r n i a t i o n  and t h e  d i a g n o s i s  t h a t  D r .  

N e m u n a i t i s  r e n d e r e d  a s  t o  c e r v i c a l  n e r v e  r o o t  

i r r i t a t i o n ,  i s n ’ t  t h e r e ?  T h e y ’ r e  n o t  t h e  same 

t h i n g ,  c o r r e c t ?  

A .  No, b u t  you  c a n  see n e r v e  r o o t  spaces  and you can  

see a c t u a l l y  n e r v e s  i n  an M R I  scan  so you g e t  t h a t  

p i c t u r e  as  w e l l  as t h e  d i s c s  i n  t h e  u s u a l  MR scan  o f  

t h e  n e c k .  

Q .  And, D o c t o r ,  y o u ’ r e  n o t  d i s p u t i n g  as you s i t  h e r e  

t o d a y  t h a t  M r s .  B r o w n ’ s  n e r v e  c o n d u c t i o n  s t u d i e s  

t h a t  were  c o n d u c t e d  t h e  same month  t h a t  t h i s  M R I  

scan  was c o n d u c t e d  i n  J u l y  o f  1990 -- o r ,  excuse 
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me, ’ 9 1 ,  show t h a t  t h e r e  was c e r v i c a l  nnrve roo t  

i nvo lvemen t ,  c o r r e c t ?  

A .  They show changes  t h a t  may be a t t r i b u t a b l e  t o  a 

c e r v i c a l  ne rve  roo t  d i s o r d e r ,  y e s .  

Q .  And, D o c t o r ,  we’ve t a l k e d  a l o t  a b o u t ,  and I b e l i e v e  

q u j t e  u n f a i r l y ,  about -- i n f e r e n c e s  have been drawn 

about t h e  t r u t h f u l n e s s  about  Ms. Brown. And I j u s t  

want t o  make i t  c l e a r  y o u ’ r e  not t e s t i f y i n g  h e r e  

today  t h a t  fvlrs. Brown f s  l a c k i n g  o f  c r e d i b i l i t y ,  a r e  

y o t i ?  

A .  N o .  I t h i n k  -- I wouldn’ t  c o n s i d e r  her  c r e d i b l e  on 

her  h i s t o r y  because  t h e r e ’ s  t o o  much t h a t ’ s  

f o r g o t t e n .  T h a t ’ s  not  he r  f a u l t ,  i t ’ s  j u s t  we c a n ’ t  

look  t o  h e r  f o r  t h i n g s  t h a t  have gone on i n  t h e  

p a s t ,  we have t o  l o o k  t o  o t h e r  s o u r c e .  

Q .  A n d  you had t h o s e  s o u r c e s ,  and t h o s e  a r e  t h e  medical  

r e c o r d s  about  which you t e s t i f i e d  t o d a y ,  c o r r e c t ?  

A .  Some of t h e  s o u r c e s  I have ,  y e s .  

Q .  A n d ,  Doc to r ,  when someone -- You’re  a n e u r o l o g i s t .  

Y o u  t e s t i f i e d  i n  your  d i r e c t  t e s t i m o n y  t h a t  you have 

t r e a t  e d  pa t  i e n t  s t h a t  have h a d  ne rve  roo t  p rob l  ems; 

i s n ’ t  t h a t  t r u e ?  

A .  Yes. 

Q .  And  some ne rve  r o o t  problems can r e s u l t  i n  permanent 

i n j u r i e s  t o  someone; t h a t  i s ,  t h e y  c a n ’ t  be r e s t o r e d  
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and t h e y  c a n ’ t  be r e p a i r e d ;  i s n ’ t  t h a t  t r u e ?  

A ,  The e x c e p t i o n a l  a v u l s i o n ,  b l u n t  t r a u m a ,  h o r r e n d o u s  

n e r v e  i n j u r y  and o t h e r  v i o l e n t  a f f l i c t i o n s ,  y e s .  

The u s u a l  p i c t u r e  i s  t h a t  o f  r e c o v e r y .  

Q .  D o c t o r ,  i n  t r e a t i n g  t h e  p a t i e n t s  t h a t  you have s i n c e  

y o u r  p r a c t i c e  s t a r t e d  i n  1 9 7 4 ,  and I ’ l l  r e s t r i c t  my 

q u e s t i o n  t o  n e r v e  r o o t  i n j u r i e s ,  have you had 

p a t i e n t s  t h a t  have had n e r v e  r o o t  damage t h a t  

because t h e  damage has  been permanent  have n o t  

c o n t i n u e d  t r e a t m e n t  f o r  y e a r s  on end because t h e  

c o n d i t i o n  i s  permanent  and t h e y  need t o  i n c o r p o r a t e  

t h i n g s  i n t o  t h e i r  d a i l y  l i f e  t o  h e l p  d e a l  w i t h  t h e  

symptoms t h a t  go w i t h  t h e .  i n j u r y ?  

A .  The re  a r e  s u c h  p a t i e n t s ,  y e s .  

Q. And, D o c t o r ,  j u s t  as m e d i c a l  r e c o r d s  a r e  somet imes 

i m p o r t a n t  i n  b e i n g  a r o a d  map, I t h i n k  as you 

d e s c r i b e d  i t ,  t o  a d i a g n o s i s  a p a t i e n t ’ s  s u b j e c t i v e  

c o m p l a i n t s  a b o u t  what h u r t s  i s  a v e r y  c r i t i c a l  p a r t  

t o  r e n d e r i n g  a d i a g n o s i s  t o o ?  

A .  A b s o l u t e l y .  

Q .  And t h e  p a t i e n t  i s  t h e  b e s t  p e r s o n  t o  d e s c r i b e  t h o s e  

e v e n t s ,  c o r r e c t ?  

A .  Yes. 

MS. GERLACK: I have n o t h i n g  f u r t h e r .  

Thank you .  
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I RIIR. G A N N O N :  D o c t o r ,  I h a t e  t o  come 

I 
back  and ask you a f e w  more q u e s t i o n s  b u t  

a p p a r e n t l y  i t ’ s  n e c e s s a r y ,  

F U R T H E R  R E D I R E C T  E X A M I N A T I O N  

BY M R .  G A N N O N :  

Q .  7-25-90, t h e  a c c i d e n t  i n v o l v i n g  my c l i e n t ,  w o u l d  i t  

be f a i r  t o  p u t  t h a t  i n  t h e  same c a t e g o r y  as t h e s e  

o t h e r  e v e n t s  t h a t  tvlrs. G e r l a c k  was a s k i n g  you?  T h a t  

i s ,  i t ’ s  an i s o l a t e d  e v e n t ,  i s n ’ t  i t ?  

A .  Yeah. I t  f a l l s  i n  t h a t  g r o u p  -- 

Q .  S u r e .  

A .  -- i n  t e r m s  o f  t h e  t y p e s  o f  t h i n g s  t h a t  went on and 

w h a t e v e r  went on back  t h e n .  I see t h i s  as  No. 6 

o r  7 o r  w h a t e v e r .  

Q .  Yeah, 6 o r  7 .  I t ’ s  common sense an a c c i d e n t ,  u n l e s s  

you p l a n  i t ,  i s  a l w a y s  an i s o l a t e d  e v e n t .  I t  

d o e s n ’ t  happen e v e r y d a y ,  i t  happens u n e x p e c t e d l y ;  i s  

t h a t  c o r r e c t ?  

A .  Yes. 

Q .  Okay. And, D o c t o r ,  have you e v e r ,  i n  y o u r  c o u r s e  o f  

t r e a t  i n g  p a t i e n t s ,  had d i f f i c u l t y  o b t a i n i n g  e v i d e n c e  

o f  o t h e r  -- w e l l ,  p r i o r  h i s t o r y ,  l e t ’ s  s a y ,  f i n d i n g  

o u t  t h a t  t h e  p a t i e n t  was i n v o l v e d  o r  d i d  h u r t  t h a t  

same body p a r t  b e f o r e  o r  f i n d i n g  o u t  where t h e r e  

m i g h t  be a r e c o r d ?  Have you  e v e r  had p r o b l e m s  l i k e  
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t h a t ?  

MS. G E R L A C K :  O b j e c t i o n .  

O h ,  y e s .  

When you have a p r o b l e m  l i k e  t h a t  do you t r y  t o  

becoine l i k e  a d e t e c t i v e  and t o  do y o u r  b e s t  t o  

i n v e s t i g a t e  a n d  f i n d  o u t  where t h z t  m i g h t  be? 

T h a t ’ s  what you have t o  do .  You ’ve  g o t  t o  send away 

f o r  r e c o r d s ,  have a f a m i l y  member come i n ,  t h i s  t y p e  

G f t h i n g . 

Is y o u r  p r o b l e m  made more d i f f i c u l t  when t h e  

p a t i e n t s  t e l l s  you t h a t  t h e y  n e v e r  i n j u r e d  t h a t  p a r t  

b e f o r e  as I r e l a t e d  t o  you she t o l d  me? 

M S .  GERLACK-:  Ob j e c t  i o n .  

Does t h a t  make i t  a l i t t l e  h a r d e r  t o  f i n d  t h i s  

s t u f f ?  

MS. GERLACK:  Same o b j e c t i o n .  Move t o  

s t r i k e .  

Yeah, i t  makes t h e  work  a l i t t l e  h a r d e r .  T h a t ’ s  n o t  

so u n u s u a l ,  b u t  you  g o t  t o  do more spade work  and 

d e t e c t i v e  work  and x - r a y s  and t h i s  w h o l e  k i n d  o f  

e x e r c i s e .  

Okay. S o  when I r e l a t e d  what she s a i d  i n  h e r  

d e p o s i t i o n  when I a s k e d  h e r  abou t  p r i o r  a c c i d e n t s  

and she t o l d  me on t w o  o c c a s i o n s  t h a t  she n e v e r  

i n j u r e d  t h e  same p a r t s  o f  h e r  body  t h a t  were 
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i n j u r e d ,  i f  t h a t  was r e l a t e d  t o  you by  a p a t i e n t  

t h a t  w o u l d  slow down o r  n a k e  y o u r  i n v e s t i g a t i o n  

p r o c e s s  mcre  d i f f i c u l t ;  i s  t h a t  f a i r ?  

MS. GERLACK: O b j e c t i o n .  

A .  Y e s .  

M R .  GANNON: Okay. I have n o t h i n g  

f u r t h e r .  Thank you v e r y  much. 

MS. GESLACK: I have two  more 

q u e s t  i o n s .  

FURTHER R E C R O S S- EX A M I N A T I O N  

EY ILiiS. G E R L A C K :  

Q .  D o c t o r ,  do you f e e l  t h a t  you had s u f f i c i e n t  

i n f o r m a t i o n  t o  r e n d e r  t h e -  o p i n i o n  t h a t  you gave i n  

t h i s  case?  

A. I do.  

Q. So  i t  d o e s n ’ t  m a t t e r  i f  Renee Brown c o u l d n ’ t  

remember e v e n t s  t h a t  o c c u r r e d  a l m o s t  seven,  e i g h t  

y e a r s  ago because you had t h e  m e d i c a l  r e c o r d s  t h a t  

c o n t a i n e d  t h e  i n f o r m a t i o n  t h a t  you f e l t  was 

s i g n i f i c a n t ,  c o r r e c t ?  

A. T h a t ’ s  h e l p f u l ,  y e s .  

Q. I s n ’ t  t h a t  t r u e ?  

A .  Those a r e  h e l p f u l ,  y e s .  

Q .  And, D o c t o r ,  t h e  d i f f e r e n c e  be tween t h e  J u l y  2 5 ,  

1 9 9 0  a c c i d e n t ,  as  opposed t o  a1 1 t h e  o t h e r  e v e n t s  
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t h a t  you r e l y  on  f o r  y o u r  o p i n i o n  and a t t a c h  

s i g n i f i c a n c e  t o  i n  h e r  m e d i c a l  r e c o r d s ,  i s  t h a t  

f o l l o w i n g  t h i s  J u l y  o f  1 9 9 0  a c c i d e n t  t h e r e ’ s  a 

h i s t o r y  o f  c o n s i s t e n t  c o m p l a i n t s  and a p a t t e r n  o f  

t t-eatment and symptomology  t h a t  c o n t i n u e  up  u n t i l  

t h e  t i m e  t h a t  you examined h e r  i n  ’ 9 3 ;  i s n ’ t  t h a t  

t r u e ?  

M R .  GANNON: O b j e c t i o n .  You mean 

e x c e p t  f o r  t h e  20-month gap where t h e r e  was 

no  c o m p l a i n t  o r  e x a m i n a t i o n  by  any 

p h y s i c i a n .  We have  t o  be f a i r  i n  t h e  

c h a r a c t e r i z a t i o n  o f  t h e  f a c t s  h e r e .  

Q .  Based upon what you  r e v i e w e d ?  

A .  T h e r e ’ s  more  d o i n g s  a f t e r  t h e  J u l y  ’ 9 0  a c c i d e n t  

o f  a s t a c c a t o  n a t u r e  b u t  d e f i n i t e l y  she d i d  more 

a f t e r  t h a t  one,  f o r  what r e a s o n s  a r e  n o t  c l e a r  t o  

me, b u t ,  yeah,  t h e r e  was q u i t e  a b i t  more,  

Q .  And, D o c t o r ,  t h e  e v e n t s  a b o u t  w h i c h  you a t t a c h  

s i g n i f i c a n c e  t o  i n  h e r  m e d i c a l  h i s t o r y ,  t h e r e  i s  no  

h i s t o r y ,  no  i n d i c a t i o n ,  n o  r e f e r e n c e  o f  any 

p r o l o n g e d  t r e a t m e n t  e x c e p t  f o r  t h e  c o m p l a i n t s  t h a t  

w e r e  r a i s e d  on i n d i v i d u a l  days  i n  t h e  e n t r i e s  abou t  

w h i c h  you t e s t i f i e d  e a r l i e r ;  i s n ’ t  t h a t  t r u e ?  

A .  None t h a t  I know o f .  

MS.  GERLACK:  Thank you.  N o t h i n g  
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f u r t  h e r .  

FURTHER R E D I R E C T  E X A M I N A T I O N  

Q .  

Q. 

1 9 8 9  a c c i c l  . Now, D o c t o r ,  t h o s e  have  n o t  been 

subpoenaed  f o r  

t h i s .  T h a t  w o u l d  h been h e l p f u l  t o  you  and  t o  

i n  e v a l u a t i n g  and f o r m i n g  

o p i n i o n s ;  am I c o r r e c t  

Move t o  s t r i k e .  

r e l i e d  a b o u t  by  p l a i n t i f f s ’  c o u n s e l  

c r o s s - e x a m i n a t i o n ,  I t h i n k  i t ’ s  f a i r  go i n t o  i t .  

h a v e n ’ t  been  r e f e r r e d  t o ,  he  h 

b e c a u s e  i t ’ s  n o t  i n  e v i d e n c e .  He h 

b a s e d  h i s  o p i n i o n  on i t .  So I move t 
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Q .  ‘ B Y  MR.  GANNON i o n  was w o u l d  t h o s e  

r e c o r d s  have  b 

N e m u n a i t i s  o r  

what ’ s  wrong w 

h o s p i  t a1 r e c o r  

v e r y  s i m i l a r  i 

happened h e r e  

r e c o r d s  see  i f  

t h a t  a f a i r  s t a t e m e n t ?  

A .  I ’ d  l i k e  t o  see  them.  

MR. G A N N O N :  

t h e m  by  tomorrow. 

MS. GERLACK:  

- - -  

(Deposition concluded 

- - -  
at 5 : 3 5  p.m. 
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I have read t h e  f o r e g o i n g  t r a n s c r i p t  o f  my v i d e o t a p e d  

d e p o s i t i o n  t a k e n  on Tuesday,  J u l y  6 ,  1 9 9 3  from page 1 

page 8 7  and n o t e  t h e  f o l l o w i n g  c o r r e c t i o n s :  

PAGE : L I N E :  C O R R E C T I O N :  REASON : 

t o  

DONALD CHARLES MANN, M . D .  

D a t e  
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THE S T A T E  OF O H I O ,  1 

COUNTY OF CUYAHOGA.  ) 
) ss :  C E R T I F I C A T E  

I ,  L i s a  H r o v a t ,  a N o t a r y  P u b l i c  w i t h i n  and 

f o r  t h e  S t a t e  o f  Ohio ,  d u l y  commiss ioned  and 

q u a l i f i e d ,  d o  h e r e b y  c e r t i f y  t h a t  D O N A L D  C H A R L E S  

MAN'N, R 1 . D .  was by  me, b e f o r e  t h e  g i v i n g  o f  h i s  

v i d s o t a p e d  d e p o s i t i o n ,  f i r s t  d u l y  sworn  to t e s t i f y  

t h e  t r u t h ,  t h e  w h o l e  t r u t h  and n o t h i n g  b u t  t h e  

t r u t h ;  t h a t  t h e  v i d e o t a p e d  d e p o s i t i o n  as  above s e t  

f o r t h  was r e d u c e d  t o  w r i t i n g  b y  me by  means o f  

S t e n o t y p e  and was s u b s e q u e n t l y  t r a n s c r i b e d  i n t o  

t y p e w r i t i n g  b y  means o f  c o m p u t e r - a i d e d  t r a n s c r i p t i o n  

u n d e r  my d i r e c t i o n ;  t h a t  s a i d  v i d e o t a p e d  d e p o s i t i o n  

was t a k e n  a t  t h e  t i m e  and p l a c e  a f o r e s a i d  p u r s u a n t  

t o  n o t i c e  and agreement  o f  c o u n s e l ;  and t h a t  I am 

n o t  a r e l a t i v e  o r  a t t o r n e y  of e i t h e r  p a r t y  o r  

o t h e r w i s e  i n t e r e s t e d  i n  t h e  e v e n t  o f  t h i s  a c t i o n .  

I N  WITNESS WHEREOF, I h e r e u n t o  s e t  my hand and 

I s e a l  o f  o f f i c e  a t  C l e v e l a n d ,  O h i o ,  t h i s  8 t h  day o f  

W i t h i n  and f o r  t h e  S t a t e  o f  O h i o  
444 T e r m i n a l  Tower  
C l e v e l a n d ,  O h i o  44113 

My Commiss ion E x p i r e s :  J a n u a r y  1 7 ,  1 9 9 7 .  


