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IN THE COURT OF COMMON PLEAS 

LUCAS COUNTY, 

JOSEPH STALMA, a minor, by and * 
through his mother and natural * 
guardian, Norma Stalma, * 

Plaintiff, * 
* 

* 
-vs - * 

* 
TOLEDO HOSPITAL, * 

Defendant. * 
* 

OHIO 

Case No. CI99-1762 

JUDGE LANZINGER 

ORAL DEPOSITION OF 

JUDITH WRIGHT LOTT, DSN, RNC, NNP 

AUGUST 16, 2002 

ORAL DEPOSITION OF JUDITH WRIGHT LOTT, DSN, 
RNC, NNP, produced as a witness at the instance of the 
Defendant, and duly sworn, was taken in the above-styled 
and numbered cause on the 16th day of August, 2002, from 
9:06 a.m. to 10:53 a.m., before Kimberly A. Clark, 
Certified Shorthand Reporter in and for the State of 
Texas, reported by machine shorthand, at the offices of 
JUDITH WRIGHT LOTT, DSN, RNC, NNP, 3700 Worth Street, 
Dallas, Texas, pursuant to the Texas Rules of Civil 
Procedure and the provisions stated on the record or 
attached hereto. 

ATKINSON-BAKER, INC. 
330 North Brand Boulevard, Suite 250 
Glendale, California 91203 
(818) 551-7300 

FILE NO.: 9C05E3F 
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A P P E A R A N C E S  

MR. DAVID A. KULWICKI (appearing by telephone) 
BECKER & MISHKIND 
1600 West 2nd Street, Suite 1660 
Cleveland, Ohio 44113 
(216) 241-2600 - Office 
APPEARING FOR PLAINTIFF 

MS. ANGELICA COLWELL (appearing by telephone) 
MS. NANCY MOODY: (appearing by telephone) 
MARSHALL & MELHORN 
420 Madison Avenue 
The Ohio Building, Suite 1100 
Toledo, Ohio 43604 
(419) 254-4300 - Office 
APPEARING FOR THE DEFENDANT TOLEDO HOSPITAL 

MR. JOHN WASUNG (appearing by telephone) 
KITCH, DRUTCHAS 
405 Madison Avenue, Suite 1500 
Toledo, Ohio 43604 
(419) 243-4006 - Office 
APPEARING FOR RAYMOND BUGANSKI 
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JUDITH WRIGHT LOTT, DSN, RNC, NNP, 

having been first duly sworn, testified as follows: 

EXAMINATION 

BY M S .  COLWELL: 

Q. Ms. Lott? 

A. Yes. 

Q. This is Angelica Colwell with Marshall Melhorn 

representing the Toledo Hospital in this case, along wit1 

Nancy Moody who is also here in our office in Toledo, 

Ohio. 

A. Hello. 

Q. - -  also here on behalf of Dr. Buganski. I'm not 

sure where - -  You are in Texas, correct? 

A. Yes. 

Q. And is David Kulwicki in Texas with you as well: 

A. No, he's not. 

MR. KULWICKI: I'm in my Cleveland office. 

MS. COLWELL: Okay. Now that we have 

5verybody straight as to where we are, David, can we have 

iormal stipulations regarding the court reporter and 

;lot ice? 

MR. KULWICKI: That's fine. 

MS. COLWELL: Okay. 

Q. (By Ms. Colwell) Is it Dr. Lott or Ms. Lott? 

Jhat are you comfortable with? 
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A. Dr. Lott. 

Q. Okay. Dr. Lott, can you state your full name 

for the record, please. 

A. Judith Wright Lott. 

Q. And what's your professional address? 

A. 3 7 0 0  Worth Street, Dallas, Texas. 

Q. And is that on the campus of Baylor University? 

A .  It is Baylor University Louise Herrington Schoo 

of Nursing in Dallas. 

Q. How long have you been at this professional 

address? 

A .  Just a little over a year. 

Q. Now, I have in front of me a copy of a 

curriculum vitae which was provided to me by Mr. 

Kulwicki. It does not have a date on it that I can see. 

It's a 19-page curriculum vitae. 

A. Can you tell me on the first page the present 

rank and position. 

Q. It says, "Acting Dean; Baylor University Louise 

Herrington School of Nursing. 

A. That is the most current. 

Q. So it is the most current, complete, to your 

understanding, copy with, like I said, 19 pages? 

A. Yes. 

Q. You said you've been at Baylor a little over a 
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year? 

A. Yes. 

Q. Can you just give me a very brief - -  I have it 
all here, but a brief history of your professional 

positions or work experience? 

A. Yes. I have been primarily in neonatal nursing 

since January of 1976. I have served in both clinical 

and academic agencies. I am a certified neonatal nurse 

practitioner. I am doctorially prepared in nursing. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

s l s o ?  

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

When did you earn your doctorate in nursing? 

1992. 

And where did you do that? 

University of Alabama at Birmingham. 

Did you also have a master's degree? 

Yes. 

Did you do that at the University of Alabama 

No. I did that at Troy State University. 

And when was that? 

1985. 

Are you an RN as well? 

Yes. 

When did you earn your RN? 

July 1975. 

Okay. Now, you did say you are a certified 
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neonatal nurse practitioner? 

A. Yes. 

Q. When did you do that? 

A. That was part of my master's - -  

Q. S O  YOU would - -  

A. - -  degree. 

Q. So that was part of your master's in 1985? 

A. Yes. 

7 

Q. Can you approximate for me the percentage of 

time you spent in clinical duties versus academic duties 

in nursing? 

A. I have no clinical practice at this time. 

Q. When was the last time that you were involved in 

clinical practice? 

A. When I was the director of neonatal nurse 

practitioners at Children's Hospital and a joint 

appointment with University of Cincinnati - -  and let me 
see when that last date would have been - -  around 2000. 

Q. Around 2000? 

A. About May of 2 0 0 0 .  

Q. Can you approximate for me, with respect to the 

joint appointment, what was the amount of time you were 

spending in clinical care versus academic work in 2000? 

A. The vast majority - -  Wait, just a moment. Let 

me clarify that to myself. Up until 1998 the majority of 
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Q. And in 1998 what kind of clinical duties did yo 

have, or where were you working? I suppose we can put i 

that way. 

A. At that time I moved into - -  in '96 I moved int 
the university, but my time was pretty evenly split 

between the hospital and the academic setting. After - -  

in 1998 I was primarily academic. 

Q. Let me just - -  in 1996 you said you moved into 

the university. Are you talking about Cincinnati there? 

A. Yes. 

Q. And when you say you had an even split between 

the hospital and academic setting, what were your 

clinical duties? 

A. 1 was director of the neonatal nurse 

practitioners. 

Q. What does that mean? 

A. I was responsible for the supervision, 

administration, and patient care for a 

io-neonatai-nurse-practitioner service. We had a 

caseload of neonates in the Neonatal Intensive Care Unit. 

Q. Does that mean you were primarily doing 

supervision of the nurses and administration duties of 

the ten nurses, or were you also involved in the care of 

I 
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the babies in the nursery? 

A. 1 was also involved in care. 

Q. How much time do you think was - -  were you 
spending in the care, hands-on patient care? 

A .  Probably 5 0 / 5 0 .  

Q. Just so I'm clear, we're talking about - -  This 

is 1 9 9 6 ,  correct? 

A. Yes. 

Q. Okay. All right. When were you first contacted 

30 review the case of Joseph Stalma versus the Toledo 

lospi tal? 

A. It's been over a year. 1 was still in 

lincinnati. 

Q. Do you remember who you were contacted by? 

A. I believe someone from Mr. Kulwicki's office. 

Q. What was it that you were asked to do? 

A. If I would just review the medical records of 

(his patient. 

Q. Did you at any time generate reports or letters 

o Mr. Kulwicki regarding your review? 

A. No, I did not. 

Q. Do you have any notes or anything that you 

reated during the course of your review? 

A. No. 

Q. Did you bring anything with you, or do you have 
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anything in front of you at your office today? 

A. I brought the medical records and the 

depositions that I have reviewed. 

Q .  And can you tell me what those medical records 

and depositions are exactly? 

A. Yes. I have depositions of a Dr. Moriarty. I 

have the deposition of Dr. Jay Goldsmith. I have the 

depositions of Norma and Joseph Stalma. I have 

depositions of the following nurses: Constance Rose, 

Linda Johnson, Amy Cline, Lucinda Osterhout, Nancy 

Brothers, and Wendy Zettel, and Myra Zaenger. I also 

have a copy of the medical records which included both 

Norma and Joseph Stalma. 

Q. I'm assuming you're talking about the labor and 

delivery records from the Toledo Hospital? 

A. Yes, and the newborn nursery records. The focus 

of my review was on the care of the newborn, Joseph. 

Q. Okay. Is that all the medical records you have 

in front of you? 

A. Yes. I have some duplicates of those - -  for 

some of those. I also have the - -  some miscellaneous 

things that I didn't really review, like the hospital 

bill and the - -  I think that's it, actually. 

Q. All right. And were there any other records 

that you reviewed, any of the subsequent care records or 
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anything of that nature? 

A. No, I did not. 

Q. Okay. Do you feel you've reviewed all the 

records you need to review in order to formulate any 

opinions you may have regarding the care and treatment i 

this case? 

A. Yes. 

Q. Do you have opinions regarding the care and 

treatment in this case? 

A. Yes. 

Q. I want to start talking about those, and I'm no 

sure - -  it's going to be a little difficult since we're 

3oing this by phone. 

A. Yeah. I've never done this this way before. 

Q. Have you done a deposition before? 

A. Yes. 

Q. Okay. Just not by phone? 

A. Yes. 

Q. Do you know how many depositions you've done 

jefore, or can you approximate for me? 

A. Probably six. 

Q. Were they all in the capacity of an expert 

ritness? 

A. Yes. 

Q. How many cases are you currently reviewing as an 
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expert witness? 

A. I have two other cases, though I believe one of 

those must have settled. It has. 

Q. Two other cases in addition to this one that 

we're talking about today? 

A. Yes. 

Q. How long have you been serving as an expert with 

respect to medical/legal work? 

A. Approximately two years. 

Q. Are you associated with any kind of 

medical/legal expert review service or anything of that 

nature? 

A. No. 

Q. Do you do any advertisement for medicalllegal 

review? 

A. No. 

Q. Do you know how these - -  anybody that gets to 
use your services as an expert, how they contact you or 

how they get your name? 

A. No, I don't. 

Q .  Okay. You mentioned you're currently working on 

two other cases. Do you know how many cases you've 

served as an expert on in total? 

A. I'm thinking. 

Q. Thatls fine. Take your time. 
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The second opinion is that there was some 

inappropriate documentation. 

Q .  I'm sorry. I'm taking notes, so this is taking 

me a second. Okay. Let's talk about your first opinion. 

You're saying that you - -  It's your belief that the 

nurses did not meet the standard of care with respect to 

A. I have probably reviewed records for 

approximately ten cases. 

Q. Was it mostly for the plaintiffs or mostly 

defendants, or do you have a recollection? 

A. I've done both. 

Q. Do you know percentage? 

A. I would say maybe 60 percent plaintiff, 40 

percent defendant. 

Q. Okay. All right. Let's get back to where we 

were before, which was talking about the opinions that 

you have in this case. Can you tell me what they are, 

and if there are a number of them, let's do them one at a 

time . 
A. Okay. Basically, I have two opinions about this 

case. The first is that the nurses did not meet the 

standard of care in relation to assessment of the 

newborn; following orders or guidelines for the medical 

care; and, three, notification of the physician of 

abnormalities. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the assessment. Can you tell me exactly where it is tha 

you think that the standard of care was not met? 

A .  This baby - -  and the majority of my opinion is 

based on care in a relatively short period of this baby'r 

life. Primarily dated on the 23rd, there were numerous 

signs that they actually observed or charted that each 

one by itself may not be a major problem; but had they 

looked at this baby and put all these signs together, 

this would have given them an indication that a physicial 

needed to assess this baby. 

Q. And what are the signs that you are speaking of; 

A. The baby had a change in feeding. The baby had 

an elevated temperature. Also, this was a baby who 

initially had had some cyanosis at delivery. 

had some cyanosis that day. The baby had also initially 

been hypoglycemic. The baby had some respiratory 

distress. All of these put together would indicate a 

baby who was not experiencing normal transition. 

This baby 

Q. NOW, let's talk about the cyanosis that day. 

The 23rd is the day that there was an episode reported bi 

mom; is that correct? 

A. Yes. 

Q ,  And when you're referring to cyanosis, what time 

are you referring to? 

A .  Okay. What I'm going to do is go to the medical 

14 
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records. 

Q. That's fine. 

A. It might be easier if we just went though those 

days. 

Q. Do you have the record in front of you? 

A. Yes. And I'm looking at Nursery Daily Flow 

Sheet, which is labeled 3/21/91 to 3/22/91. 

Q. All right. 

A. And what I would like to point out on this day 

is that there is some inappropriate charting. The date 

was changed. And if youlll look in the second column 

under "internal monitor site present," it initially was 

narked and that was crossed out with an X. 

Q. Okay, 

A. That's inappropriate documentation. 

Q. In what way? How is that inappropriate 

A. The standard for making a change on a medical 

record - -  and this has not changed since 1976 when I 

first became a nurse - -  you make one line through it, y o ~  

)ut your initial. If you have entered data incorrectly, 

lot only do you need to cross a line through it and put 

rour initial, you also need to give an explanation. For 

!xample, wrong chart. 

Q. Were you going to say something else? 

A. No. I was going to say that was all on that one 
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A. However, if you'll look - -  which shows up as my 

next page, but it is the continuation of that flow 

sheet - -  at 02:25 - -  and this would be on the 21st - -  

actually it would be the a.m. of the 22nd - -  the baby 

took one ounce of Similac, and it was noted as fair. 

or 

MS. MOODY: Dr. Lott? 

THE WITNESS: Yes? 

MS. MOODY: Can you describe for us the 

page that you're referring to? 

THE WITNESS: Yes. At the top of this 

page, and it's the continuation of the Family Center 

Maternity Care Nursery Daily Flow Sheet, at the top it 

has Input/Output, health care notes, document response t o  

interventions, teaching, PRN medications, or unusual 

occurrences. There's a notation at 02:lO. 

Q. (By Ms. Colwell) Okay. Thank you. We just 

wanted to make sure we're looking at the same thing 

you're looking at. 

A. Okay. So the first thing I was pointing out is 

that the baby was noted as having a fair suck at that 

time. 

Q. Are you - -  Is this in reference to the word 

"fair'1? 1 don't see - -  
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A. Yeah. Fair is - -  Fair suck is what that refers 
to. 

Q. Okay. 

A. The second thing that is an abnormality is the 

baby's pulse rate, which is 119. 

How is that abnormal? Q. 

A. Well, it's slightly low. The normal pulse rate 

for a newborn is 120 to 160, and this baby did maintain a 

lower heart rate; so even though I don't consider this a 

critical low number, it is below what is considered 

normal. The next thing, if you'll look, where it says, 

Received in the 3 North Nursery - -  

Q. You're talking about the entry at 02:10? 

A. Yes. This baby has circumoral and acrocyanosis. 

IAcrocyanosis is quite common in the term llnewborn.li 

However, circumoral cyanosis is a form of central 

cyanosis, so that is an abnormality. And that was upon 

admission. 

Q. How long had the circumoral and acrocyanosis 

lasted? 

I A. The note does not reflect that. I 
Q. Is it your understanding that this child was 

seen by a physician prior to admission into the 3 North 

Nursery? 

I 

A. Yes. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5  

16 

17 

18 

19 

20 

21 

2 2  

23 

24 

25 

Q. How is that - -  I'm not sure if you indicated - -  

or what exactly you are indicating about that entry. 

What is it about that entry that you find - -  

A. The fact that fair suck - -  you know, there is no 
standard measure, but you would expect a baby to have a 

good suck, and this baby did not. 

Q. Do you have a time frame for when you would 

expect a good suck? 1 guess I'm just not understanding 

where - -  you know, what you're trying to say here. 

A. What I'm trying to say is that this was an 

indication that this baby should be watched because the 

Daby did not have a strong, vigorous suck. The baby tool 

;he feeding fair, which doesn't mean they couldn't get 

iim to eat, but he didn't take it easily. 

Q. He did take the feed? 

A. Yes. He took one ounce. 

18 

Q. Now, in reference to what you've indicated, you 

believe it indicates a fair suck under the lfintakerf 

column? 

A .  Yes. 

Q. And is one ounce a fair amount for a newborn 

:hild that's approximately six hours old? 

A. Yes. 

Q. Is there anything else on that page that you 

ianted to point out? 
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No. 

I'm sorry, was that a no? 

Yes, no. 

Okay. 

Sorry. The next area on the second day, 3/22/91 

/23/91 - -  again on the second page of that daily 

flow sheet - -  Are you with me? 

Q. We're looking at the intake and output sheet 

again for that? 

A. Yes. 

Q. Can you tell me what the first entry is on that 

page that you're looking at? 

A. 8:20 baby undressed by nurse for examination by 

Dr. - -  and I cannot read that name. Doctor-something. 

Q. The second page of the flow sheet? 

A. Yes. Again, the intake and output page. 

Q. Okay. I got it. 

A. NOW, one thing I just want to point out, if 

you'll look at all these feedings, the baby took an ounce 

3f Similac at 14:30. He took an ounce well. At 1:45 he 

;ook two ounces well. And the last feeding time I can't 

- -  there's something that was over this when it was 

A. 

Q. 

A. 

Q. 

A. 

through 

19 

:opied, so I can't tell exactly what that time is, but 

;he baby took one and a half ounces well in the nursery. 

Q. Okay. 
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A. So this was - -  At this point the baby was 

feeding well. That's what I wanted to point out. 

Q. All right. 

A. At 08:OO the baby still has a low, abnormal 

pulse rate; but if you'll look at the lines below that, 

he had a temperature of 99. 

the Q. Do you know what the time is that you're - -  

temperature of 9 9 ?  
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Q. That's still within your normal range of 120 to 

160? 

A. Again, there's something over it, but it's 

05-something. 

Q. The pulse rate that you're referring to, is this 

the pulse rate of 124? 

A. Yes. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. It's just on the low normal side. 

Q .  All right. 

A. And the reason I point that out is that you 

expect more variability in a baby's heart rate. 

Q. How would you know? What are you talking about 

variability there? 

A. Well, when babies are handled, when they cry, 

their pulse rate usually goes up. 

Q .  Do you have any idea what was going on with this 

baby when the pulse rate was taken? 



1 No, I don't. 

Q. Is it your understanding that Dr. - -  a doctor - -  
and 1'11 represent to you that this is the signature - -  

or the name that's in here looks like Dr. Gladiux. He 

came in to examine the baby that morning at 8:00, at 

least according to the notes. 

A. Yes. I see that. 
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Q. Okay. So at that point, or during that 

examination, Dr. Gladiux would have been made aware or 

would have had the chart - -  should have the chart and 

made aware of the pulse rate, et cetera? 

A. Yes. 

Q. All right. 

A. If they recorded their vital signs directly on 

the flow sheet when they took them and didn't wait until 

a later time to record those. 

Q .  You don't have any reason to believe that 

that's - -  

I A. No, I don't. 

Q. All right. Anything else on this page that you 

wanted to point out? 

A. Did you understand that when I said that there 

was a temperature at 05-something of 99. 

Q. Well, I can't - -  to be honest, I can't tell what 

time it is on my sheet. It does look like 05-something. 
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A .  Well, that's the way it is on my sheet, s o  i t f E  

sometime around 5:OO. 

Q. Okay. 

A. And the baby had a temperature of around 99. 

There is not, on this record, any documentation of an 

intervention or notification of the physician of that 

temperature elevation. 

Q. But you are - -  you acknowledge that the doctor 

#as there that morning to examine the baby? 

A .  It looked - -  this begins at 08:OO and ends at 

15:00, so I - -  I have no idea how close that was in 

celation. These times - -  the time immediately before th 
)9 temperature was 24:00, so I'm assuming that this is 

; : O O  a.m. of the next morning. 

Q. Okay. So then we would have to l o o k  at the nex 

lay flow sheet to determine anything that happened with 

sespect to a physician being in to examine the child, 

orrect? 

Ir A. No. It should be right over there on that - -  

hat column under where the notation of 08:20 is, it 

hould be recorded there. 

Q. Okay. 

A. There is no documentation. Okay. The next floa 

heet is dated 3/23 and 3/24, and there are three times 

for assessment, 9:00 a.m., 15:55, and 02:O. I think 

22 
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.here must be another number missing. 

Q. Another number? 

A. Well, 1 5 : 5 5  and then - -  

Q. You're looking at where the column says 02:0? 

A. Yes, which is not a standard time, so I don't 

now - -  that's another instance of unclear documentation, 

hat's not military time or regular time. However, if 

ou will look in that third assessment by CR, who I 

elieve to be Constance Rose, 

nd the baby is listed as hypertonic. He is pale and 

yanotic. 

Q. 

the suck is listed as fair, 

You indicated that you've had an opportunity to 

eview Constance Rose's deposition; is that correct? 

A. Yes. 

Q. All right. So there - -  what's your 
aderstanding of what date and time that this represents, 

r do you have an understanding? 

A. Well, I would need to actually pull out her 

:position to say for sure, but this - -  this was - -  she 
LS the night nurse, basically; so my assumption is that 

lis was 2:OO a.m. 

Q. All right. 

A. However, I was taught that you cannot make an 

sumption. You have to go by the documentation, which 

,sin points out that there was inappropriate 
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Q. So what is your understanding of what date and 

time this was? 

A. Well, it was the night shift. 

Q. All right. I guess I'm looking for a time. 1' 

not sure - -  you know, the night shift, in my 

understanding, could be eight to twelve hours? 

A. Well, what I'm pointing out to you is that the 
I 

I 

time was not documented appropriately by the nurse, so i 

is not possible to pinpoint that time. 

Q. All right. So where are we, then? 

A. Then I'm ready to go to the second part of that 

flow sheet. 

Q. Okay. Can you tell me what the - -  I 
A. Again, it's the intake and output. The first 

entry on the right is 07:30. 

Q. Okay. I have that page? 

A. Okay. If we just look at the intake and output 

column? 

Q. All right. 

A. This is a baby who now took an ounce at - -  At 
15:15 took one ounce fairly well. At another time, whic 

is obscured - -  but it was a time around - -  it looks like 

about 22:30. 

Q. Okay. 
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A. The baby took fairly well one ounce, and then a 

signs 

worst 

Q 

to me 

02:OO took an ounce again fair. This is a baby who 

had - -  the previous feedings had all been well, which 

indicate a change in the baby's feeding status. Then 

immediately under that section in the area for vital 

to be recorded, this is a nursing instructor's 

nightmare of documentation. 

Well, I'm - -  why don't you go ahead and explain 

what you're talking about. 

A. Well, the entry was X'd out. What I can still 

read, though, is that the temperature is 100, and then 

m d e r  that there's a temperature of 99; but that entry 

Mas X'd out. I have no - -  no initial - -  no explanation 

€or that. Under that you can still see a temperature of 

100.6, 99.9, 99.8. All of those are abnormal 

:emperatures. 

Q. So it does appear to you that there were - -  that 
:he temperatures were recorded on the sheet just below 

;hat area where you're talking about, the area where the 

: is? 

A. Yes. 

Q. All right. 

A. What you cannot distinguish, however, is the 

imes, the time those temperatures were recorded. 

Q. I'm not sure I understand what you're saying, 
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A. Yes, but you cannot read the times in the entry 

14 

1s 

16 

17 

18 

19 

20 

21 

23 

24 

that was X'd out, 

temperatures were recorded are the same. 

that. 

so I don't know if the times that those 

I cannot tell 

slightly more feeding - -  formula with feedings. 

day before he had taken up to two ounces. 

On the 

Now he's 

Q .  Okay. So what is it that you're - -  what is it 

that you're suggesting? I ' m  not sure I understand. 

A. I am not suggesting. I am stating that that is 

25 

I inappropriate documentation. 

taking less. The first on that page is one and a half, 

r 

I 

Q. Okay. Well, with respect to the feeds that are 

listed in the intake column - -  I A. Yes. 

Q. - -  would you agree with me that the baby took, 

with the feeds that are listed, anywhere between 

three-quarters of an ounce and one and a half ounce of 

formula or dextrose water? 

A. Yes. 

Q. And what is it - -  that's the normal amount of 

formula or fluid for a baby to be taking at a specific 

feeding, is it not? 

22 I I A. Actually, I would expect the baby to be taking 
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and then it goes down; and rather than taking it well, 

it's now fairly well. 

Q. Do you have any understanding of whether or not 

the baby was out with mom at any point during this time 

and she was giving feedings? 

A. The baby was fed in the nursery at 18:30, and ai 

the next feed, the mom fed in the nursery. 

Q .  Right. 1 understand that's what the chart says, 

but you would agree with me that feedings can occur 

mtside of the nursery by mom or someone else? 

A. Yes. 

Q .  And those might not necessarily be documented or 

:his sheet because this reflects what the nurses either 

vitnessed in the nursery or had gotten some reports 

rbout, correct? 

A. The standard would be that the nurse would 

.nquire about those feedings, and those would be charted 

)n the medical record. 

Q. But that would require that the nurse was 

iccurately reported to by whomever gave the feeding, 

iorrect? 

A. Yes. 

Q. Okay. 

A. Generally what they do is leave the bottle so 

hat the nurse can actually look at the bottle and tell 
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how much formula was dispensed. 

Q. All right. Sure. Which would still depend on 

whether or not that was done by whomever gave the 

feeding? 

A. Correct. Then we move to the right side of the 

page at the entry at 14:30. 

Q. Okay. I'm with you. 

A. Well, now I can't read the writing on this 

chart. Can you - -  On your copy can you read the entry a 
14:30? Can you read that to me? 

Q .  Sure. What it says - -  What I understand it to 

say is, Dr. Buganski notified of - -  there's an arrow 

up - -  increased temp. Orders received. And then there' 

2 signature. 

A. Okay. Okay. That's what I - -  I wasn't quite 
sure about that, so this is at 2:30 p.m. that the 

?hysician was notified. The entry at 18:35, which by 

regular clock is 6:35 - -  but, again, if you'll notice, 

:hat 18:35, that number eight was written over. I do noi 

inow exactly what to make of that, but the one, three, 

Lnd five are quite clear, but the eight appears to be 

~ritten over. That entry says, M o m  states baby has 

trched back and stiffened extremities while feeding. 

Iyanosis around mouth and hands noted. 

Q. Okay. Do you have another thought that you had 
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there, or are you just reading it? 

A. That is absolutely abnormal behavior for a baby. 

That entry continues, The baby was suctioned. Continues 

to have difficulty breathing, slash, expiration, which 

the only way I can interpret that is expiratory grunting, 

Q. And what do you mean? What is that? What does 

that mean? 

A. It means this baby was having difficulty 

breathing. That is abnormal. Any kind of expiratory 

sound is abnormal. 

Q. Well, what is your understanding of what 

happened to the baby at that point? Do you have an 

understanding? 

A. My understanding is that this baby demonstrated 

obvious distress. 

Q. Do you have an opinion as to what should have 

been done in response to the distress? 

A. Yes. I think the physician should have been 

called at that time and said, you know, This baby had - -  

is cyanotic. He has some respiratory distress. His 

behavior has changed. He's not taking his feedings well. 

You know, his temperature was elevated. You better come 

look at this baby. 

Q .  Well, you would agree with me that by this point 

the doctor, or a doctor, had been notified of temperature 
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elevation, correct, pursuant to the 14:30 charted notes? 

A. 14:30 note says - -  yes, temperature. Notified 

of temperature elevation. 

Q. A11 right. 

A. However, it does not say that the other 

components of the assessment were - -  that he was notified 

of those. 

Q. Right. You would also agree, though, that by 

the 18:35 notes, there was formula and mucus that was 

suctioned at the bedside out of the baby's mouth, 

correct? 

A. Yes. However, that has very little meaning. 

Q. In what way? 

A. Any baby who has just been fed any amount and 

you suction it, you're going to get formula or mucus. II 

the baby had not taken any formula, then what that would 

mean is that the baby has not digested or absorbed 

feeding from the previous formula; so that would indicate 

a problem. That would be another abnormality. 

Q. Well, isn't it possible that this baby could 

have been feeding and choked on the feeding? I mean, 

babies do choke, correct? 

A. Yes. However, even if that had been the case, 

that the baby choked on the formula, the baby still 

exhibited respiratory distress, and the physician would 
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still need to assess this baby to actually investigate 

whether or not this baby had aspirated formula, which 

could be the cause of the continued respiratory distress 

Q. Isn't respiratory distress something that could 

be caused by choking in and of itself? 

A. Yes, but the problem would be that that formula 

would be aspirated into the airways, so that would need 

to be followed up. 

Q. All right. So in your opinion, a physician 

should have been notified of the choking - -  of the 
episode, correct? 

A. Of this episode, yes. 

Q. All right. 

A. And then we continue at 18:40, the baby is still 

cyanotic around lips. That is circumoral cyanosis. It 

is a form of central cyanosis. That is not normal. 

Q. Well, again, isn't cyanosis something that could 

De caused by a choking episode where the breathing is 

interrupted? 

A. The cyanosis is caused by decreased oxygen in 

:he blood. This is now five minutes after the - -  what 

roufre purporting to be a choking episode, that should 

lave been completely alleviated by this time. 

Q. Well, according to the note, it appears that the 

guctioning is going on - -  I mean, we don't really know at 
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what time specifically the reference to the cyanotic 

color is pursuant to the note. 

A. It was written 18:40. 

Q. Right, but it also describes the things that 

were being done in order to deal with the previous 

episode, correct? 

A. Well, the next note is written at 18:45, so 

somewhere between 18:40 and 18:45. 

Q. And by 18:45 nail beds are pink, color improving 

with facial oxygen times one minute, lungs clear, 

according to the note. 

A. There is no way that - -  in the first place, this 
baby is on oxygen now. That is an indication of 

respiratory distress and hypoxemia. A physician needed 

to be there - -  to be called at that point. If not, 

certainly the physician should have been called sooner. 

Q. Well, it appears from the note that the baby was 

given oxygen for one minute at most, correct? 

A. Yes. It is an abnormality for a baby to require 

oxygen. 

Q. Well, if a baby chokes and is having a little 

trouble after the choking episode in re-establishing his 

breathing, wouldn't it be appropriate to give the baby 

oxygen? 

A. It is appropriate to give a baby oxygen when 
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they are cyanotic. I do not agree with your description 

of this as a choking episode and a little bit of trouble 

getting his breathing started. 

Q. Well, what is it that you think this was? 

A. This was an episode of distress with a 

respiratory component that needed to be evaluated. If 

the baby was having - -  continuing to have cyanosis five 

ninutes after this episode, this baby needed further 

uorkup. 

Q. Is it your understanding that this episode was 

something that was witnessed by the nurses? 

A. The first episode was reported to the nurse by 

:he mother and father. However, at 18:40 the baby was 

returned to the nursery. This was happening in the 

iursery with the nurse. 

Q. All right. But the initial episode was not 

3omething that was witnessed by the nurses personally, 

:orrect? 

A. No. It was told to the nurse by the mother and 

'ather. 

Q. Okay. So the note reflects what the mother and 

ather would have reported to the nurse at that time? 

A. Yes. 

Q. All right. And it's possible that if a baby 

hokes, the amount that was - -  suctioning out a mouthful 
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of formula and mucus is something that you would expect 

to do? 

A. As an initial effort, but you do need to realize 

that anytime you suction a baby who has had formula, 

there will be formula. You can actually compound the 

problem by doing too much suction. 

Q. Well, the note reflects that the first thing 

that was done at the bedside was that there was 

suctioning and that mucus and formula was obtained, which 

would be expected? 

A. Yes. 

Q .  All right. Okay. What else? Is there anything 

else on the page that you wanted to point out? 

A. Well, yes. Finally at 21:OO the physician was 

not if ied. 

Q. Okay. 

A. So basically there has been a period of about 

almost 12 hours - -  because the physician was notified of 

that temperature at 2:30. Then if you'll look at 2:15, 

the baby had a high-pitched cry. 

Q. You're talking about 2:15 a.m.? 

A. Yes. At that time the baby had a high-pitched 

cry, rigidity, arms outstretched upward with circumoral 

cyanosis, dusky, undertones pale, and had to receive 

oxygen again; so basically there was a period - -  
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Q .  02:15 note, correct? 

A. Pardon me? O2:15, yes. 

Q. You're just reading that note? 

A. Yes. So basically there was a period of almost 

12 hours in which this baby demonstrated increasing 

distress, and my chief criticism is that this baby could 

have been - -  should have been evaluated much sooner. It 

is my opinion that at 2:30 when the physician was 

notified of the elevated temperature, there was other 

information that could have been presented. Certainly by 

the 18:35 episode the physician should have been 

immediately notified and the other information provided 

13 
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to him. 

Q. Would you agree with me that it appears from the 
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chart that by 18:45, 18:50 this baby is breathing 

normally, had pinked back up, and appears to be doing 

okay? 

A. I would agree with you that he does not appear 

to be in acute distress. 

Q. Right. And then between 18:50 and 21:OO there 

is really no entry that suggests he's doing anything but 

normal newborn behavior, correct? 

A. There is nothing documented. However, that 

24 

25 

episode was acute enough and the baby had other signs. 

The baby - -  you know, the temperature is elevated. The 
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baby is not eating well. This episode that was reported 

by the parents and then what was observed in the nursery 

are all signs of distress that warranted an evaluation. 

Q. Well, I understand what your overall opinion is. 

I'm just asking you if whether or not you agree with me 

that the entries in the chart indicate that this baby 

between approximately 18:45 and 21:00, therels nothing - -  

or even further out than 21:OO - -  nothing indicates he's 

doing anything unusual, correct? 

A .  All it indicates is that - -  

Q. Yes or no? There's no entry in there. There's 

no entry that appears anywhere in there after the entry 

at 18:35, 18:40 that indicates this baby is having 

anything - -  any kind of respiratory difficulties, any 

kind of difficulties whatsoever. 

A. I cannot agree with you on that. 

Q. Well, there's no entry? 

A. That's correct. 

Q. Okay. And, in fact, he's even - -  by - -  what 

I time is that? His temperature is back to normal by 

19:50; isn't that correct? 

A. Yes, it's within normal limits. 

Q. Okay. So he appears to have done rather well? 

A. 1 would not agree with that. 

Q. Why not? 
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A. Because you can't be - -  this baby had obvious 

distress. Just because the baby is not exhibiting more 

distress or continuous distress does not abrogate the 

fact of the distress that the baby has already 

demonstrated. 

Q. It is possible that - -  I mean, babies do choke, 

and it's possible that he was choking on formula at the 

time the report was made to the nurses, isn't it? 

A. If the baby - -  if you want to attribute that 

distress to choking, then the only thing that I can thin1 

of that would cause that severe of an episode would be 

aspiration of formula. That in itself would require an 

evaluation by a physician. 

Q. Is there anything else on this page, then? 

I'm - -  

A. The one other entry is the progress under 

that - -  under the nurse's narrative that says, Baby 

nipples slowly. 

Q. All right. I see what you're talking about. 

Okay. What significance is that to you? 

A. Well, again, a baby that had been feeding well 

and is now not feeding well. 

Q. Do you know what time that entry was put in 

there? 

A .  No. 
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Q. The entry does reflect that the child took - -  

was retaining all the formula he was taking, correct? 

A. Yes. 

Q. Is that all on that page? 

A. Yes. However, I do want to point out to you 

that those two - -  if the baby was retaining what was - -  
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with me at least about that? 

A. Yes, until this - -  the 18:35 episode. 

? 

18 

19 

20 

21 

22 

23 

that makes it unlikely that this baby had choked and had 

that much formula. That just doesn't fit together well. 

Q. I'm not sure I understand that, particularly 

because we are not really sure just by the chart what 

time that injury - -  if that injury refers to a specific 

time . 
A. Well, that's what I'm pointing out to you, is 

that probably this "nipple slowlyf1 was written before 

this - -  what you're purporting as a choking episode. 
Q. Yeah, but you don't know that. 

A. Well, it - -  if the baby had an excessive amount 

that they had to suction out, then the baby was not 

retaining; s o  that doesn't make sense, so I - -  The only 
way that that injury could be accurate was if it was 

written before this purported choking episode. 

Q. All right. But that still reflects that he was 

taking the formula and taking his feed. You would agree 



Q. Do you have any other criticisms or anything 

Okay. Why don't we move on to your next - -  

Well, my next note is on the health care notes 

Q. All right. 

A. The pulse rate was 116 and irregular. Blood 
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pressure was done, and at this point the baby was pale 

and cyanotic, coarse breath sounds, and the baby was 
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taken to the NICU after going to visit the mom. 

received plasmanate at 2:30. 

The baby 

Q. What's significant about that note to you? 

A. What's significant is that it was extreme 

distress. 

Doesn't the note indicate that a physician was 

in and examined the baby at this time? 

And that Dr. Buganski was notified of the 

Q. All right. What's your criticism? 

Well, that that occurred much too late. 

Q. What do you mean by that? 

Well, just as I said, if the physician had been 
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notified at 18:35, which is 6 : 3 5 ,  rather than at - -  this 

was done at 2:30, 2:15 was when it actually began. 

Q. All right. 

A. So from 6 : O O  p.m. to 2:OO a.m., that's eight 

hours. 

Q. In your opinion, was the care and treatment by 

the nurses up until the 18:35 entry reasonable? 

A. Well, they did not follow the guidelines for th 

physician about notification of temperature elevation. 

This physician wanted to be notified for temperatures of 

99 or higher. 

Q. Well, what's your basis for saying that the 

guidelines weren't followed? 

A. Well, there were temperatures that met that 

criteria that were not - -  and he was not notified. 

Q. What temperature are you talking about? 

A. Well, let me - -  let me find the graph sheet. 

That will be the easiest way to - -  Oh, I know a good way 

to find it. Just a minute. There was an order given on 

3/23, Strip the baby of clothes, retake temperature in 

one hour and call me. That was not done. 

Q. Do you know the time of that order? 

A. 14:30, 2:30, 3/23. 

Q. And what do you mean when you say it wasn't 

done? 
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A. The temperature was not recorded and he was not 

notified. 

Q .  You're talking about the subsequent temperature 

that was taken? 

A .  Correct. 

Q .  It appears from the record that he was notified 

of the increased temperature that prompted that order, 

though? 

A .  Correct, But he was not notified of that 

temperature - -  or they actually did not retake the 

temperature in one hour. If they did, they did not 

record it; so they did not notify him. There were other 

elevated temperatures that they did not notify him, or 

there is no documentation that they did. 

Q. You would agree that the temperatures that are 

reported indicate that the temperature was coming down 

from the time Dr. Buganski was notified of increased 

temperature? 

A. Yes, but they were not normal. 

Q. How many of them are you considering not normal? 

A. Anything above 99, according to his request, his 

guideline. He wanted to be notified of any temperature 

above 99, so if the temperature was above 9 9 ,  he should 

have been called. 

Q .  Okay. So that order was given by Dr. Buganski 
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at 14:30, you said. 

MR. KULWICKI: Wait. Wait. Wait. Wait. 

Let me interrupt. What order are you talking about? 

MS. COLWELL: I'm talking about the order 

she was talking about: that was given by Dr. Buganski. 

All I'm saying is, it was done at 14:30. 

THE WITNESS: Okay. There are two things 

that I'm saying here. Let me clarify. There was a 

specific order written on the chart 3/23 at 14:30. 

Q. (By Ms. Colwell) Right. 

A. Strip baby of clothes, retake in one hour and 

call me. 

Q. That's the order I'm talking about. 

A. Yes. That order was not done. The temperature 

was not retaken in an hour, and he was not notified. Hi 

general guideline, however, stated that he wished to be 

notified of any temperature of 99 or higher. 

Q. Correct. 

A. Thus any temperature on this baby's chart of 99 

or higher warranted a phone call to the physician. 

Q. All right. 

A. That did not occur. 

Q. Okay. According to the temperatures that we 

have recorded, Dr. Buganski would have been aware of the 

increased temperature at 14:OO and 14:30? 
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Q .  And then the subsequent temperature that's 
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A. Well, I thought it was 15:15, but . . .  
Q. Okay. 15 - -  I'm just looking at the actual 
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chart page. Is that what you're looking at? 

A. Yes. 

Q .  I mean, there is a temperature between 14 - -  

after 14:30. Whether or not it's 15:55 or 15:15, the 

temperature that appears in there? 

A. One that's 99-something and then 99.8. 

Q. Okay. And then by 19:15 we're at 98.6? 

A. Yes. 

Q .  And the baby's temperature was coming down aftel 

1 4 :  O O ?  

A. Yes. However, the 9:15 temperature was the 

first one that was not outside normal limits. 

Q. Okay. All right. Anything else on this page? 

A. No. 

Q. Is there anything else, any other criticisms 

that you have? 

A. No. We've covered the areas for my opinion, 

which, again, was that they did not meet the standard of 

care in relation to assessment of the newborn, following 
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~ orders and guidelines for the medical care and for 

notification of the physician, and that there was 

inappropriate documentation. 

Q. If we put aside what we've been discussing, the 

notification of the doctor of the increased temperature, 

is there anything else that you're critical of with 

respect to the nurses' care and treatment prior to the 

18:35 entry? 

A. Would you repeat that? 

Q. Sure. We were just talking about the 

notification to the physician of increased temperature, 

correct? 

A. Correct. 

Q. And put that aside. Is there anything else that 

you're critical of with respect to the nurses' care and 

treatment prior to that 18:35 time frame? 

A. Prior to the 18:35? No. 

Q. Okay. 

MR. KULWICKI: Well, let me just interject 

that at trial I'm going to ask Dr. Lott her opinion with 

regard to the lack of temperature between - -  or the lack 

of vitals between 7:30 a.m. and 14:OO on March 23. I 

apologize. I have a terrible cold today. 

THE WITNESS: I do have a criticism of 

that, but I thought we were covering that with the 
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temperature discussion. Because this baby was under 

phototherapy, they were required by their protocol to 

assess the temperature every three to four hours. 

4 

5 

Q. (By Ms. Colwell) All right. 

A. And they did not do that. 

I Q. Is that the only other criticism that you have? 

A. Yes. 

Q .  Anything else that you're critical of? 

A. No. 

Q. Is there anything else that you're critical of 

up to the 18:35 or the 6 : O O  p.m., let's say, note? 

A. No. That is covered by - -  what I mean - -  That 

is what I mean by assessment and notification of the 

physician, that these things that we went through page by( 

page, the baby's feeding, et cetera, that information 

should have been relayed to the physician so that he 

could get a more accurate picture of this baby. 

Q. Okay. It's my impression we've already talked 

about that criticism. 

A. 1 think so too, but I just wanted to make sure. 

Q. Do you have any additional criticisms other than 

the ones we've already discussed that you plan on 

testifying about at trial? 

A .  No. 

2 5  
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A. No. 

Q. Okay. Have you discussed this case with any 

other nurses or any physician? 

A. No. 

Q. Did you reference or search any literature in 

formulating your opinions on this case? 

A. No. This was based on my experience and 

knowledge and the medical records of this baby. 

Q .  Hold on a second. I'm just going through my 

notes. Have you ever taken care of a baby that had groul 

B strep meningitis or was diagnosed with it? 

A. Yes. 

Q. How many or how often? 

A. I cannot give you a number, but it's a very 

?revalent - -  the most common newborn infection. I have 

taken care of many babies with - -  

Q. Do you remember when the last one was? 

A. No. It would have been when I was at Children's 

lospital. 

Q. When you were in Cincinnati? 

A. Yes. 

Q. So that was, like, in 1996? 

A. Yes. 

Q. So that's something that you've seen frequently? 

A. Yes. 
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MS. COLWELL: I'm going to let Mr. Wasung 

ask you whatever questions he may have. 

THE WITNESS: All right. 

MR. WASUNG: Dr. Lott, do you need a short 

break? 

THE WITNESS: No, I'm fine. 

MR. WASUNG: Hopefully I won't be too long. 

EXAMINATION 

BY MR. WASUNG: 

Q. First of all, you would agree that you are not 

qualified to comment on the standard of care of a board 

certified pediatrician, correct? 

A. Correct. 

Q. And you haven't reviewed Dr. Buganski's depo? 

Is that my understanding? 

A. Correct. 

Q. So you wouldn't have any basis for knowledge of 

Dr. Buganski's involvement with the patient beyond the 

hospital record and whatever you picked up from the 

nurses' depositions, correct? 

A. Correct. 

Q .  Is there any indication of anything you've seen 

of any calls to Dr. Buganski after he saw the patient at 

I 7 : 3 0  on September - -  on March 23rd, besides 14:30 and 
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A. Well, the only vital sign that was recorded 

at - -  which was at 19:15 was 98.6. 

Q. Is that normal temperature? 

A. Yes. 

Q. The last entry that made other observations at 

18 - -  at least at 18:50 there's an entry indicating that 

the baby's color and nail beds are pink, correct? 

A. Correct. 

Q. The last entry before 21:OO would indicate that 

the lungs were clear, correct? 

A .  Yes. 

Q. I've got a couple of questions. You were 

talking about that entry and the assessment on the flow 

sheet. Again, the 3/23 to 3/24 flow sheet, you made s o m e  

reference to that 02:O assessment time? 

A. I'm not sure where you are. Which date? 

Q. Prior, as you described your record. 

A .  What date are you looking for? 

Q. Daily flow Sheet 3/23 to 3/24/91? 

A. Okay. 

Q *  The times were 09:00, 15:55, and 0 2 0 ,  correct? 

A. Correct. 

Q. You believe CR to be Constance Rose, correct? 

A. Correct. 

Q. And do you have any - -  I'm not sure whether this 
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was ever clarified. Do you have any idea what that 020 

means? Have you made any determination in your mind as 

to when that would have been recorded? 

A. Well, it is really not possible to know that by 

reading the documentation. However, the other two vital 

signs - -  you know, the other two assessment times were 

done at the beginning of a work shift. 

Q. Okay. Do you know when Constance Rose began her 

work shift? 

A. I believe at 1 1 : O O  p.m. 

Q. Okay. That would have been after Dr. Buganski 

was last notified - -  or last contacted before the NICU 

admission? 

A. Yes. 

Q .  Am I correct in understanding that the 

references you made to that 020, hypertonicity and 

cyanotic are the first references in the daily flow 

sheets to those findings by any nurse, correct? 

A. Correct. 

Q. What do you know about any - -  After that 21:00, 

when was Dr. Buganski next contacted in relation to this, 

to your knowledge? 

A. Let me see if there's - -  well, sometime at 2:15 

to 2:30, Dr. Buganski was notified of above. That's 

written in the 2:30 a.m. note. 
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Doctor, you talked about in 1996 that you were 

at the University of Cincinnati doing 5 0 / 5 0  hospital and 

academic, correct? 

A. Up until, yes. 

Q. And then the clinical aspect that you were doing 

- -  or actually I think you split 5 0 / 5 0  hospital and 

academic, correct? 

A. Correct. 

Q. The hospital side included your clinical 

performance, right? 

A. Correct. 

Q. Your clinical performance was within your 

capacity as director of neonatal nurse practitioners, 

correct? 

A. Yes. 

I Q. And then you described how your clinical 
l9 I 
20 
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practice would be involved within that directorship, 

right? 

A. Yes. 

Q. And how long had that been your course of 

practice? How long before 1996 had you been doing that? 

A. I think - -  
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Q. Just a breakdown. 

A. Let me just check, but I believe I moved there 

in 1992. 

Q. Okay. So that would have been your nature of 

practice from '92 to '96, as you can tell? 

A. Yes. Prior to that, from ' 9 0  to '92, I was in 

the similar position at Carolinas Medical Center. 

Q. Was your breakdown of hospital/academic 

clinical/nonclinical about the same in that time period 

too? 

A. No. At the Carolinas Medical Center, it was 

primarily clinical and administrative for the NNP team. 

In other words, there was no academic component. 

I 

I Q. Okay. Just checking to see whether there's 

anything else I need to cover. 

A. Okay. 

Q. I know you were critical of the nurses at 18:35. 

That seemed to be much of your focus for that specific 

episode, correct? 

A. Yes. 

Q. Apparently, differing from your opinion, the 

nurses were not sufficiently concerned about that episode 

at 18:35, of what you saw a subsequent cyanosis, to 

notify the physician, correct? 

A. Yes. 
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Q .  Apparently, they didn't interpret it as a 

distress by those nurses present as you're interpreting 

it now, correct? 

A .  Correct. 
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~ Q .  And it's your opinion that the nurses making 

that observation should have contacted Dr. Buganski at 

that time, at 18:35, right? 

A. Correct. 

Q .  And that's based upon your perception of the 

urgency of what was not in your interpretation of those 

notes, correct? 

A. Correct. 

Q .  And those notes were seen the first time with 

the knowledge of what the end result is, correct? 

A. That's correct. 

Q .  Can you l o o k  at the second page of the daily 

flow sheet, the one that recorded those temperatures of 

14:OO and 14:30? Are you with me? 

A. I'm looking for it. I had closed mine. Okay. 

Q. At the 14:30 what appears to be possibly a 99.9 

temperature, there's an arrow going to something. Do you 

know what that means or what it is? 

A. Wait. I'm sorry. I must not be on the same 

page. I don't see an arrow. 

Well, we're looking at the page that has the 
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A. Right. I'm on the page that the first 

assessment starts at 7 : 3 0  with 98.4, 138, and 4 8 .  

Q. Correct. And there's that area that's crossed 

out that you were critical of, right? 

Q. And then there's the recording which is 

14-something and 14-sornething? 

A. Correct. 

Q. And do you see - -  what's to the right? First of 

all, I guess the BP and time - -  There's no BP and time 

recorded over there, but what's in those columns; do you 

know? 

A. Under BP there it looks like a tilde. 

Q. A what? 

A. A line, a scraggily line. 

Q. Okay. 

A. Like the tilde on the computer. 

Q. Oh, I never knew what that was named. 

A. And under that it says, Four lights next to. 

I 

Oh, I see your arrow now. 1 understand what you're 

talking about. The 99.9 they have an arrow going to t h e  

four lights. 

I 
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Q. Right. Any significance to that? Do you know 

what that means? 

A. It means that they thought the 99.9 was related 

to the four lights. They were describing the environmen 

of the baby when the temperature was taken. 

Q. You mentioned that the physician had what you 

understood to be a standing order for a call of a 

temperature above 99 degrees; is that right? 

MR. KULWICKI: Object. That's not what sh 

said. 

MR. WASUNG: Okay. 

MR.  KULWICKI: It's called a guideline. 

MR.  WASUNG: I know. Okay. I'm sorry. 

THE WITNESS: Correct. 

Q. (By Mr. Wasung) And just from your experience, 

a guideline call at 99 degrees, is that, from your 

experience, the normal or low or high? 

A. I think that is - -  that's an acceptable number. 

Q. Okay. Would a guideline for a temperature of a 

hundred with call be acceptable? 

MR. KULWICKI: Well, I'm going to object. 

You're asking her to - -  

MR. WASUNG: I'm just trying to get her - -  

She had termed it acceptable, and I'm just trying to get 

from her experience where it fits in her perception of 
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what she's seen or used to. 

MR. KULWICKI: No. But you're asking 

pediatric standards of care, and she's not a 

pediatrician. 

MR. WASUNG: I didn't ask her one. She 

volunteered one, and then I was asking her if a hundred 

fit into what she's already expressed - -  

(By Mr. Wasung) And I don't even want it as 

pediatric standard of care, ma'am. I just want it as 

your experience. 

Q .  

A. In my experience 99 is a frequently used 

reference point. 

Q. Okay. Do you see 100s as well? 

A. Not in my experience. 

Q. Okay. What else do you see? Do they vary by - -  

with a tenth of a point between there too? 

A. No. I am most familiar with a 99 taken 

axi 1 lary . 
Q. You're not familiar with any lower than that, 

would you be? 

A. No. 

Q. Ma'am, what documents do you have in front of 

you? 

A. I have a binder with the medical records. I 

have the depositions of Mr. and Mrs. Stalma. I have the 
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depositions of the nurses, and I have a deposition of 

Richard Moriarty. 

Q. Besides the depositions, do you have any 

additional copies of medical records? 

A. I do have some duplicate copies. 

Q. Have you been working with those, as we've been 

going through this testimony, for reference purposes? 

A. No ' 

Q. Do they have any notes or highlightings on them 

A. No. 

Q. What are the duplicates of? 

A. There's some duplicates of the medical records 

2f the newborn flow sheets. I think at one point I had 

requested an additional copy because I couldn't read 

3omething. And I have the NICU flow sheets there. None 

)f those have any markings on them. 

MR. WASUNG: Thank you. I think that's all 

: have right now. 

MS. COLWELL: Dr. Lott, I just have a few 

'ollow-up questions. 

EXAMINATION 

Y MS. COLWELL: 

Q. Have you received or did you receive anything i n  

riting from Mr. Kulwicki that you reviewed, or his 

ffice? 



1 A. Just some correspondence. 

2 What is the nature - -  I don't want to know 
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exactly what it says. Is it anything that would be like 

a chronology or report of the events in this case? 
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A. Just some general comments and description of 

what they wanted me to do, which would be to review the 

medical record focusing on the newborn care. 

MS. COLWELL: I would like the court 

reporter to copy everything that Dr. Lott is referring t 

right there with respect to what came from Mr. Kulwicki. 

1 don't want copies of the medical records again - -  

THE WITNESS: I don't have - -  

MS. COLWELL: - -  depositions, notes or 

highlightings on any page. 

THE WITNESS: I don't have any 

correspondence with me. 

Q. (By Ms. Colwell) There is some that you 

reviewed? 

A. Well, I mean, it was basically a letter that 

says, These are the medical records. 

Q. Are you in your office right now? 

A. Yes. 
2 2  I 
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Q. Do you have that letter in your office? 

A. No, I do not. 

Q. Can you get that letter to - -  I am not sure. 

I 
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You can't get it to the court reporter? 

59 

A. No. 1 mean, really there's nothing that - -  it 
just says, These are the medical records. Review them 

and then call me. 

Q. Okay. There's no chronology or no report of tl 

events? 

A. No. 

Q. I'm sorry. 1 think I lost you. 

A. No. 

Q. Just to go back to your work experience, your 

last hospital experience was in 1996. Were you employec 

full-time at that time? 

A. Yes. 

Q. When was the last time you were employed 

full-time strictly in a clinical role? By that I mean 

like in a newborn nursery? 

A .  Well, that Children's Hospital was a Neonatal 

Intensive Care Unit. 

Q. When were you - -  What was the year that you wer 

doing that? 

A. Up until 1996. 

Q. Okay. But I think that you - -  you're telling m 

you were employed full-time then? 

A. Yes. 

Q. But were you - -  but at that time you also 
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testified that you were doing 50 percent clinical duties 

only, correct? 

A. Correct. 

Q. You split that between 50 - -  it's 5 0 / 5 0  clinica 

not and administrative/academic, some other kind of - -  

patient care? 

A. Correct. 

Q. Okay. When was the last time you were employed 

a hundred percent doing patient care in a newborn nurser: 

or as the floor nurse? 

A. 1983. 

Q. What were you doing in 1983? 

A. I was the head nurse of newborn and special cart 

nurseries in Albany, Georgia. 

Q. How long - -  Prior to 1983 how long had you been 

employed full-time doing one hundred percent patient care 

as a floor nurse or in the nursery? Do you understand 

what I'm asking you? 

A. Do you mean as a staff nurse? 

Q. Yes. 

A. As a staff nurse, that would have been 1978. 

Q. That was the last time you were employed as a 

3taff nurse? 

A. Yes. 

Q. Between '78 and '83 what were you doing? 
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A. I was the high risk infant care coordinator in 

Columbus, Georgia. 

Q. What does that mean? 

A. I ran two clinics for patients discharged from 

the neonatal intensive care units. 

Q. Discharged? Is that what you just said? 

A. Yes. 

Q. What was the nature of what you were doing in 

the clinic? 

A. My first role was making - -  deciding which 

babies were ready for discharge, and then I coordinated 

the two clinics. One was a follow-up clinic for 

developmental intervention. The other was a primary car 

clinic for patients without a private physician for 

babies discharged from our Neonatal Intensive Care Unit. 

Q. I'm not sure - -  I don't want to mischaracterize 

this, but when you were working in the clinics then, tha 

wasn't 100 percent patient? It sounds like you had 

administrative duties. Would that be correct? 

A. Correct. 

Q. Would it be correct, then, to also state that 

the last time you were employed as a staff nurse with no 

administrative duties whatsoever was 1978? 

A. That's correct. 

Q. Okay. How many years were you employed as a 

I 
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 staff nurse or a floor nurse where you had no 
administrative duties at all? 

A. Two. 

Q. I’m sorry? 

A. Two years. 

Q. Two years? 

A. (Witness moves head up and down.) 

Q .  Have you ever testified before this case in a 

group B strep case? 

A. Yes. 

Q. When was that? I 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~ A. It was about three years ago. 

Q. Do you have a copy - -  where was that case? 
A. In West Virginia. 

Q. Do you know, what was the outcome of that case? 

Did it go to trial? 

A. It did go to trial and it settled during trial. 

Q. Did you testify at the trial? 

A. Yes, I did. 

Q. Do you remember who it was that contacted you, 

the lawyer that you were testifying - -  that you did your 

work for? 

A. Yes. George McLaughlin. 

Q. Is he in West Virginia? 

A .  He was at that time. I understand he has moved. 
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I don't know where. 

Q .  Do you remember the parties' names or the count1 

where it was? 

A. Oh, I'm sorry, I don't. 

Q .  Is there any other group I3 strep case that you 

have besides that one and this one? 

A. No. 

Q. Do you have a copy of any deposition that you 

gave for that case? 

A. No. 

Q. Do you take care of any babies - -  have you 

taken - -  when you were working in a nursery, a staff 

nurse or floor nurse in the nursery, did you take care of 

babies under phototherapy? 

A. Yes. 

Q .  That West Virginia case, were you testifying on 

behalf of the plaintiff or the defendant; do you recall? 

A. Plaintiff. 

MS. COLWELL: I think that's all I have. 

Is there anything else that you have, John? 

MR. WASUNG: Just a couple of questions. 

EXAMINATION 

BY MR. WASUNG: 

Q. What are you charging for your review time in 

this case? 
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I Q. Preparation for trial is 250 an hour as well? 

A. Yes. 

Q. What about the actual trial testimony? 

A. 350 per hour. 

MR.  WASUNG: Thank you. That's all I have. 

EXAMINATION 

BY MS. COLWELL: 

9. Dr. Lott, I want to make sure I'm understanding 

when we were talking about your prior employment. 

A. Yes. 

Q. You said you worked two years as a staff nurse. 

Is that - -  can I assume that when we're talking about 

that, we're talking about a position that would be 

comparable to what the nurses in this case were doing? 

A. Yes. 

Q. That's hands-on patient care in the nursery? 

A. Yes. However, as head nurse I also performed 

patient care. 

Q. What was your percentage of time that you were 

doing patient care as opposed to any other type of 

administrative work? 

A. Probably 80 percent patient care. 
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Q. Now, you're just talking about when you were a 
I 
head nurse? 

A. Yes. 

Q. How long were you a head nurse? 

A. Three years. 

Q. Three years total? 

A. Yes. And I would also point out to you that my 

experience as a neonatal nurse practitioner is also at 

the bedside. 

Q. When were you employed as a neonatal nurse 

practitioner? 

A. Well, when I was NNP coordinator in North 

Carolina and the director at Children's Hospital. 

Q. How much time, then, when you were at Children' 

Hospital were you spending in patient care versus your 

other responsibilities as director? 

A. We've already gone through that, but - -  

Q. I ' m  just not sure - -  I'm not straight on that. 

A. Well, 5 0 / 5 0 .  

Q. Okay. When were you in North Carolina? 

A. 1990 to 1992. 

Q. Okay. I think there's a blank, then, on your 

CV. The only reason I'm asking is because your CV skips 

from University of Florida to the LSU College of Nursing 

A. My work experience is divided into t w o  areas: 
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academic and administrative. 

Q .  All right. I see it under there. 

A. So that's - -  

Q .  Okay. So what you're telling me, then - -  

because that's under administrative. It's spelled out 

several things that you're doing that is really an 

administrative role as the NNP coordinator? 

A. Yes. 

M S .  COLWELL: Okay. I think that's it. 

Thank you very much. 

Dave, do you want signature? 

M R .  KULWICKI: Yeah, we'll read. 

Court reporter, I'm not sure how you guys 

do it down there, but we have a rule up here that permitE 

the deponent an opportunity to review the transcript and 

make changes in the transcription if there are errors. 

We would like to avail ourselves of that. And typically 

the way the court reporters here do it is that they 

contact the deponent and give them a week or two weeks t c  

come down and review the transcript and fill out an 

irrata sheet. 

(Proceedings concluded at 10:53 a.m.) 
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CHANGES AND SIGNATURE 

PAGE LINE CHANGE 

I, JUDITH WRIGHT LOTT, DSN, RNC, NNP, have read 
the foregoing deposition and hereby affix my signature 
that same is true and correct, except as noted above. 

JUDITH WRIGHT LOTT, DSN, RNC, NNP 
1 ----------- THE STATE OF 

, on this Before me, -_____------------------- 
day personally appeared JUDITH WRIGHT LOTT, DSN, RNC, 
NNP, known to me (or proved to me under oath or through 

subscribed to the foregoing instrument and acknowledged 
to me that they executed the same for the purposes and 
consideration therein expressed. 

) to be the person whose name is ------------------- 

Given under my hand and s e a l  of office this 
2002. -------------,-----, day of ----- 

-------I------------------------ 

NOTARY PUBLIC IN AND FOR THE 

---------- MY COMMISSION EXPIRES: 
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C E R T I F I C A T E  

) STATE OF TEXAS 

COUNTY OF DALLAS ) 

I, Kimberly A. Clark, Certified Shorthand 

Reporter in and for the State of Texas, 

foregoing deposition of JUDITH WRIGHT LOTT, DSN, RNC, N N F  

was reported stenographically by me at the time and place 

indicated, 

me, and that the deposition is a true record of the 

testimony given by the witness. 

certify that the 

said witness having been placed under oath by 

I further certify that I am neither counsel 

for nor related to any party in the case and am not 

financially interested in its outcome. 

Certified to by me this i f fL day of 

Suite 107 -397 
Flower Mound, Texas 75022 

Commission Expires: 12 -31 -01 
20 (214) 282 -3191 
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I THE TOLEDO HOSPITAL S T k L R A ,  8 A O y  E, CONSULTANTS IN LABORATORY MEDIC IN^^^ C : C ! ! ~ C 5 6 6 7  

Toledo, Ohio 43606 T O R S ~ K A R ,  K p 
T G Q S I K A R ,  K p 

S l n t  3' 12  1 / 9 1  
f ' I / ? < t  MRN: 5 6 6 7 R  - -  PATIENT NAME: STALMA, Baby Boy 

GENDER: Male ACCOUNT : 5 4 13*7 4 5 
DATE OF BIRTH: 3/21/91 UNIT/ROOM: NIBB/MAXI 
DATE/TIME COLLECTION: 3/26/91, 1032h ATTENDING PHYSICIAN: 
SAMPLE NUMBER: 29126 Kathleen Carlson, M.D. 

SMEAR EVALUATION 

ANATOMIC SITE: CSF 

RBC = 21/uL Nucleated Cells = 3,29O/uL 

CYTOCENTRIFUGE NUCLEATED CELL DIFFERENTIAL COUNT: 

Neutrophils - 92% 
Lymphocytes - 2% 
Plasma cell - occ - Monocytes 63 

As compared to the previous CSF 2 days earlier, there is con- 
siderable neutrophil degeneration and a significant reduction in 
the nurobqs of streptococci seen with Wright's stain. 

DIAGNOSIS/IMPRESSION: 

, ~ \ L + Y ? ' . ~ l  b M >  

Albert Rabinovitch, N.D.. Ph.D. 
Director, Clinical Labs 

- . . .  x c :  Hematology, Cytology, Physician(s), CLM, (original - chart) - 

REPORT DATE: March 26, 1991 
CPT: 88104, 89051 

. .  . - 
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The Toledo Hospital 
Division of Neonatalogy 

Patient: Joseph Stalma 
Medical Record #: 566728 
Date of Birth: 03/21/91 
Time of Birth: 21:31 
Date of Admission: 03/24/91 
Time of Admission: 03:45 

Birthweight: 3560 gms 
Race: White 
Sex: Male . 
GA by Exam: 38 wks 
GA by Dates: 38 wks 
Intrautex9jme Growth: AGA 

Anti D 3+ 

,' Discharge Summary 

Mother: 
Mrs. Norma Stalma 
1658 Dartmoor 
Toledo, OH 43612 
(419) 476-4065 

One Minute 
Five Minute 
Coombs: Pos 
Blood Type: 
Rh: Positive 
Birth Sequence: If1 

Father : 
Mr. Joseph Stalma 
1658 Dartmoor 
Toledo, OH 43612 
(419) 476-4065 

Maternal Perinatal History 

Medical Record #: 413170 
Age: 27 

Race: White 
Marital Status: Married 

Gravida: 3 Live Births: 2 
Para: 2 

Rh: Negative 

EDC: 04/04/91 LMP: 06/27/90 
Prenatal Care: began 2nd Trimester 

Maternal/Fetal Conditions 

Maternal/Fetal Conditions: Rhesus Isoimmunization 
Prenatal Medications: Vitamins 

Labor h Delivery 

Rupture of Membrane: 
Labor Onset and Leng 
Fetal Monitoring: Internal 

Page 1 
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a Patient #: 566726 j 

Analgesics: Nubain 

Delivery Obstetrician: Andrew Folley, M.D. 
Anesthesia: Epidural 
Delivery Type: Vaginal 
Presentation: Vertex 
Complications: Nuchal Cord X1 without Compression 
Resuscitation: Oxygen 

Admission Physical 

Vital Signs: Growth Parameters 
Temperature: F Weight: 3560 
HR: 162 bpm .Length: 55 00 

TH Page 2 

RFt: 48 bpm 
Systohc BP: 61 mmHg 
Diastolic BP: 40 mmHg 
MAP : 51 mmHg 

Head: 34.00 ems 

General : 

gradually pinked up. 
Chest: aruntina. mild retractions. <.  
Cardiovascula d .p€g&~~%@'n and g?ap&l&%~#.. refill, 3 seconds. 
Extremities: ased in all four extremities. 
Abdomen: Full, firm. 
Neurological: Mor0 symmetric. 
Other: Awake and crying. 

Admitting Impressions (ICD-9): 038.9) 
(779.0) 

Abdominal Distention (787.3) 
Rh Incompatibility in Newborn (773.0) 
Term Neonate (V39.0) - %  

- e- -. t%:- 
, 

Hospital Summary 

Primary Admitting Diagnosis: Sepsis - Beta Strep Group B 
Problem 1: Hmerbilirubenemia 

From To 

Hyperbilirubinemia/774.6 (2 Days Total) ........... 03/24/91 03/25/91 
Phototherapy (X2 Total) ......................... 03/24/91 03/25/91 
Bilirubin Blood Level (5 Days Total) ............ 03/24/91 03/27/91 

- 03/31/91 - 
6 b  3/>1 Problem 2: Infectious Disease 

Sepsis - Beta Strep Group B/038.0 (13 Days Total) . 03/24/91 0 4 / 0 5 / 9 1  
Meningitis - Streptococca1/320.2 (13 Days Total) .. 03/24/91 OPf-O5/41 

Gentamicin (12 Days Total) ...................... 03/25/91 04/05/91 
Ampicillin (12 Days Total) ...................... 03/25/91 04/05/91 

Ticarcillin (1 Day Total) ....................... 03/24/91 - 
Claforan (1 Day Total} .......................... 03/24/91 

.- -.. . 
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Patient f :  56672-' L TH Page 3 

From To 
Blood Culture (1 Day Total) ..................... 03./24/91 - 

04/04/91 - 
i 

Cerebrospinal Fluid Culture (3 Days Total) ...... 03/24/91 03/25/91 

Bilirubin Blood Level 
Total Bilirubin ........ 03/31/91 0.5 

HCT . e . . . . . . . . . . . . . . . . . *  03/25/91 38 
Blood Hgb / Hct - 03/24/91 9.0 03/31/91 0.5.-_ 

03/26/91 43 04/01/91 42 
- .- .. 
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Blood Culture 

Cerebrospinal Fluid 

Blood Count 

+/- .................... 
+/- .................... 
WBC .................... 
Hct .................... 
PLT (000) .............. 
POLY ................... 
BAND ................... 

Culture 

Blood Chemistry 
Na ..................... 
K ...................... 
CalciuQ.(total) ........ 
c1 ..................... 
Creatinine ............. 
BUN .................... 
Glucose ................ 
Peak ................... Phenobarbitol blood level 

Minimum 
Date Value 

03/24/91 

03/24/91 

03/24/91 
03 / 25/ 91 
03/25/91 
03 124 /9 1 
03/26/91 

03/24/91 

03/25/91 

03/26/91 
041 03 /91 
03/26/91 

03/24/91 

041 03/91 

04 /04/91 

+ 

+ 

38 
255 
26 
2 

133 
4.7 
7.4 
108 
0.8 
9 

70 

35.90 

Maximum 
Date Value 

03/24/91 

03/24/91 + 
03/28/91 43.2 

03/26/91 116 
04/03/91 1.1 

03/24/91 138 

03/31/91 36.60 

03/24/91 20 

Most Recent 
Date Value 

03/24/91 + 

03/25/91 

04 / 01/91 

04/03/91 

04/03/91 
04 / 03 191 

04 /03 /91 

04/04/91 35.90 

Growth Parameters Date Value Date Value 
Weight (gms) ........... 03/24/91 3560 1 04/05/91 34604& 
Length (crns) ........... 03/24/91 55.00 03/25/91 55.00 G-- 

Head (crns) ............. 03/24/91 34.00 04/05/91 3 4 . 5 0 ~ -  

2 I /K+ ' 
Attending\ Physician 

h. 

!\. 

42 
980 
56 

139 
5.5 
9.8 
108 
1.1 
9 
85 

. _-._ 
- ' .\ -. 



, )  
The Toledo Hospital 
The Reuben Center for Women and Children 
NEWBORN ADMISSION ASSESSMENT 

WEIGHT POUNDS 

CM 
‘1% INCHES 

- ~~ 

39 WEEKS 
MATURITY EVALUATION 
GESTATIONAL AGE BY EXAM: 
dNFANT CI$SSIFIED: 

VITAL SIGNS: 

) 0 SGA AGA 0 LGA - 

T -R 40 
RESPIRATORY SCORE 
TIME 3Yc0 
~14.Zp-~ BP - MEAN ~ 

RESPIRATORY SCORE 
TIME 
T-P-R BP ~ MEAN - 
RESPIRATORY SCORE 
TIME 

-P-R BP ____ MEAN - 
’ RESPIRATORY SCORE 

1 MINUTE 5 MINUTES 

TONE COLOR 1 CRY 2 

NOTIFIED BY: 
TIME: 

A 4  

MG-IM AT 3’335 
t .  

TRIPLE DYE TO CORD YES 0 NO 
BETADINESCALPSCRUB YES 0 NO 

FEEDINGS: 1 1% DfitL) %PL 
- 

rl 

3 

LABORATORY DATA 

BLOOD SUGAR 

TIME: RESULTS 

GASTRIC ASPIRATE SENT YES NO 

RESULTS: 

BLOOD CULTURE SENT YES NO ri: 

BLOOD GAS 

TIME: 
P02-PC02-PH-BEp 

ARTERIAL 4 1 8  

CAPILLARY 

PULSE OXIMETER/TCP02 

TIME: READING 

-~ 

STOOL _-.. 







1/; ! / S I (  
ADDRESSOG~APH %AMP 

PATIENT NAME DICTATED BY ADMISSION DATE UNIT HISTORY Y 

STUUU, Baby Boy Joseph Mary "0th. H.D. 09/27 /91 566728 

showed a glucose of 14 and protein 3408 white blood cell count greater 
than 7,000 and gram-positive cocci in the cerebrospinal fluid. Group B 
strep was found in the counterimmune electrophoresis. The patient was 
treated with Claforan fo r  group B strep meningitis. The patient 
had many episodes of the above seizures and was started on phenobarbital 
2 . 5  mg/kg per dose every 12 hours. Phenobarbital level was 21. There 
ias been no reported seizure in the last 12 hours. Mother tested group 

On physical examination, head circumference is 34 cm, weight 3.5 kg, 
length 55 cm, General exam while under phototherapy, this is a well- 
developed, well-nourished term infant in no distress. The anterior 

ndnonbulging. Sutures are Opposed; however, the child 
cry when agitated. Eyes: PERRL. Normal oculocephalic 

ve red reflex. There is a good suck, There is normal 
grip and a positive plantar reflex, poor Moro reflex, no clonus or 
Babinski. Lungs are clear to auscultation bilaterally. Abdomen is soft 
and nontender without masses or organomegaly. 

J B strep negative in the past. 

ASSESSMENT: Group B strep meningitis with seizures as a result of 
increased meningeal irritability. High-pitched cry is 
also a sign of increased meningeal irritability. 

(continued) 
- 
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ir"' The Toledo Hospital 

Nursing Care Plan 

Date 
and 
No 

Intervention Evaluation Plans or Goals 
to meet needs, or approach - 
problems. limitations (who, what where, Patient Response 
B target dates when and how) with date 

From Nursing Assessment 
Identify - 

needs 
problems 
limitations 

and Initial 

I 
Discharge Planning Goals - (as identified by patient. famtly, nurse and physician) 



( 
THE TOLEDO HOSPITAL (- 37 I 



I 
- 

I intake oulpul 1 Health Care'Notes document response to intewentions leachina 

~ 

- 15 
Totals 
16 
17 
18 1 

20 I 
21 

I I I 



24 Totals I I I I 
TIME TEMP PULSE RESP BP ‘TIME PHYSICAN NOTIFIED INITIALS 

TU?. i9grra.i. uy 

24 Totals I I I I 
TIME TEMP PULSE RESP BP ‘TIME PHYSICAN NOTIFIED INITIALS 

. 
, r -  Y IT- 

I I I 



\ 



ferventions teaching 
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The Toledo Hospital ,, 

Physician's ( 
Orders 
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ORIGINAL 
IN THE COURT OF COMMON PLEAS 

LUCAS COUNTY, OHIO 

JOSEPH STALMA, a minor, 
by and through his mother and : 
natural guardian, Norma Stalma, : 

Plaintiff, 

-vs- : Case No. CI99-1762 

TOLEDO HOSPITAL, : JUDGE LANZINGER 

Defendant. 
- - -  

Deposition of AMY M. CLINE, a Witness 

herein, called by the Plaintiff for 

Cross-examination under the Ohio Rules of Civil 

Procedure, taken before me, the undersigned, 

Kristie L. Birch, a Notary Public in and f o r  the 

State of Ohio, pursuant to agreement and 

stipulations of Counsel as hereinafter set f o r t h  

at Toledo Hospital Education Center, Room G ,  

Toledo, Ohio, on Thursday, March 30, 2000, at 

11:OS o'clock a.m. 

CLASSIC REPORTING SERVICE 

405 Madison Avenue 
Toledo, Ohio 43604 

1450 National City Bank Building 

(419) 243-1919 
- - -  
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sure that that's, that I did that in the morning, I don't 

recall. 

Q Okay. Well, let me ask you a question about 

that. Looking at the vitals over here did you, does that 

appear to be your handwriting at 7 : 3 0 ?  

A Um, appears to be. 

Q Okay. Let me ask you, in 1991 was it standard 

practice to record vitals at any particular time during 

your shift? 

A Yes. 

Q What was it, when you first came on? 

A Right. 

Q Is that when you did it? 

A Right. 

Q And after you first came on were yo1 

hour shifts at the time? 

A Yes. 

doing ight 

Q And then was there another time in the newborn 

nursery where you were supposed to record vitals? 

A For me it was once a shift. 

Q Okay. And for you, what do you mean by that? 

U d i  
he'. \ is 

A Well, I worked an eight hour shift so when I 

came in usually I would take the vitals beginning of the 

shift, that's all that was required at that point. 
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Q Now, did you have an understanding in 1991 that 

the RN that was also on duty would be taking the vitals 

as well at different times during your shift? 

A Yes. 

Q And what did you understand to be the time 

periods at which the RN would take the vitals? 

A I wouldn't have known then. 

Q 

understanding of what vitals were to be taken and 

recorded? 

A Well, again, with my knowledge I was just 

concerned with my job description which would have been 

the vitals when I came on. 

Q Okay. Were you trained to take and record the 

temperature at the beginning of your shift? 

A Yes. 

Q 

A Yes. 

Q And were you trained to take and record the 

respirations? 

A Yes. 

Q Okay. Any other vitals signs that you were 

trained to take and record? 

A No. 

Okay. A s  you were trained in 1991 what was your 

Were you trained to take and record the pulse? 

6 P ?  

6 
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A Uh- huh. 

Q I‘m sorry, strike that. I was actually going to 

ask something different. 

Under the reflex irritability you have noted 

Tell me what you mean or what you meant by vigorous cry. 

vigorous cry in 1991. 

A 

baby you would obviously hear him cry. 

Q Okay. 

A Strong cry when he was hungry, when you moved 

him. 

Q Is that normal? 

Vigorous cry would mean if you stimulated the 

MS. BAER: Objection. Go 

ahead. 

A What do you mean normal? 

Q 

reflex irritability with a response of a vigorous cry? 

A Yes. 

Q Okay. There’s no notation of the mor0 reflex 

being tested. 

mor0 reflexes? 

A Right. 

Q And why was that, because of not having been 

Is that considered to be a normal finding, 

Was it y0u.r practice in 1991 not to test 
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21 
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2 3  

2 4  
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A My limited knowledge, yes. 

Q And then down below that there's a notation for 

AP, do you know what that refers to? 

A I do now, I wouldn't have then. & w a d  %oC? 
Q What does it refer to? /* .-A 
A Apical pulse, I believe referring to heart, the 

heart tones. 

Q Now, in 1991 did you have an understanding that 

when a child was undergoing phototherapy they were not to 

be covered with a blanket or wrapped in a blanket? 

A If they were underneath the lights? 

Q Yes. 

A Right, yes, they should not have been covered. 

Q Okay. 

MR. KULWICKI: That I s  all the 

questions I have. Attorney Baer is going 

to tell you about your rights with regard 

to this transcript. 

MS. BAER: If the transcript 

is ordered and typed up you've got the 

ability to read it and check for spelling 

errors and typographical errors and things 

of that sort. If that's something you 

wanted to do before it's put in final form 



I N  T H E  C O U R T  O F  C O M M O N  P L E A S  

O F  L U C A S  C O U N T Y ,  O H  

C I V I L  D I V I S I O N  

* * * *  

J O S E P H  S T A L M A ,  a * 
m i n o r ,  b y  a n d  * 

t h r o u g h  h i s  m o t h e r *  

a n d  n a t u r a l  

g u a r d i a n ,  N O R M A  

S T A L M A ,  

P l a i n t i f f  

v s .  

T O L E D O  H O S P I T A L ,  

D e f e n d a n t  

* * *  

* 

* 
* 

* 

* 

* 

* 
* 

* * * *  

C a s e  N o .  

C I 9 9 - 1 7 6 2  

J u d g e  L a n z i n g e r  

* * * *  

D E P O S I T I O N  O F  

R L C H A R D  W .  M O R I A R T Y ,  M . D .  

D E C E M B E R  1 2 ,  2 0 0 0  

A n y  r e p r o d u c t i o n  o f t h i s  t r a n s c r i p t  
i s  p r o h i b i t e d  w i t h o u t  a u t h o r i z a t i o n  

b y  t h e  c e r t i f y i n g  a g e n c y .  

S a r g e n t ’ s  C o u r t  R e p o r t i n g  S e r v i c e ,  I n c .  
( 8 1 4 )  5 3 6 - 8 9 0 8  
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c o m m e n t  b y  D o c t o r  B u g a n s k i  c o m e  i n t o  

p l a y  a t  a l l  i n  t e r m s  o f  y o u r  a n a l y s i s  

o f  t h i s  c a s e  o r  t h e  n u r s i n g  c a r e  

t h a t ' s  a t  i s s u e  h e r e ?  

A .  N o .  

Q .  O k a y .  A n d  y o u  h a v e  r e a d  

D o c t o r  B u g a n s k i ' s  d e p o s i t i o n ?  

A .  Y e s .  

Q .  D i d  h i s  s w o r n  t e s t i m o n y  c o m e  

i n t o  p l a y  a t  a l l  i n  t e r m s  o f  y o u r  

a n a l y s i s  o f  t h i s  c a s e  o r  a n y  o p i n i o n s  

t h a t  y o u  f o r m u l a t e d ?  

A .  N o .  

Q .  O k a y .  T e l l  m e ,  b r i e f l y ,  w h a t  

y o u r  u n d e r s t a n d i n g  o f  t h e  f a c t s .  A n d  

b y  t h a t  I m e a n  o n  t h e  p a r t i c u l a r  d a y  

a t  i s s u e ' i n  J o e y ' s  n e w b o r n  c o u r s e ,  

w h a t  i s  y o u r  u n d e r s t a n d i n g  o f  t h e  

f a c t s  o f  t h i s  c a s e ?  

A .  W e l l ,  w e  h a v e  a y o u n g s t e r  

w h o ' s  b o r n  o n  t h e  2 1 s t  o f  M a r c h ,  

1 9 9 1 .  T h e  d e l i v e r y  s e e m s  t o  b e  o k a y .  

W e  k n o w  t h a t  t h e  m o t h e r ,  w h o  I t h i n k  

h a d  a t  l e a s t  t w o  o t h e r  c h i l d r e n ,  

m a y b e  t h r e e ,  t w o ,  w h a t e v e r .  

Sargent's C o u r t  R e p o r t i n g  S e r v i c e ,  I n c .  
( 8 1 4 )  5 3 6 - 8 9 0 8  
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t h a t  t h e  m o m  h a d  h a d  a h i s t o r y  o f  

h a v i n g  y o u n g s t e r s  w i t h  b i l i r u b i n  

p r o b l e m s  s e c o n d a r y  t o  a n  u n u s u a l  R H  

i n c o m p a t i b i l i t y  t h a t  s h e  h a p p e n s  t o  

h a v e  a n d  h e r  h u s b a n d  h a p p e n e d  t o  

h a v e .  

B e c a u s e  o f  t h a t  p r o b l e m ,  t h e  

b i l i r u b i n  p r o b l e m ,  b y  t h e  2 2 n d  o f  

M a r c h  t h e  y o u n g s t e r  i s  p l a c e d  u n d e r  

b i l i r u b i n  l i g h t s .  A n d  t h e  i n i t i a l  

o r d e r  i s  t o  p u t  h i m  u n d e r  w h a t  t h e y  

s a y  a r e  d o u b l e  b i l i  l i g h t s ,  a n d  I 

t a k e  t h a t  t o  m e a n  t w o  b a n k s  o f  

l i g h t s .  T h a t  o c c u r s ,  a s  I s a i d ,  o n  

t h e  2 2 n d .  

T h e n  o n  t h e  2 3 r d ,  w e  h a v e  a 

c o u p l e  o ' f .  t h i n g s  h a p p e n .  A t  5 : O O  

a . m .  i t ' s  n o t e d  i n  t h e  n u r s e ' s  n o t e s  

t h a t  t h e  y o u n g s t e r  h a s  a t e m p e r a t u r e ,  

a n  a x i l l a r y  t e m p e r a t u r e  o f  9 9 .  A t  

7 : O O  a . m .  i t ' s  n o t e d  i n  t h e  n u r s e ' s  

n o t e  t h a t  a b i l i r u b i n  l e v e l  o f  7 . 2  i s  

c a l l e d  t o  s o m e b o d y .  I a s s u m e d  t h a t  

w a s  e i t h e r  a r e s i d e n t  i n  t h e  h o s p i t a l  

o r  p o s s i b l y  t o  t h e  a t t e n d i n g  

Sargent's C o u r t  R e p o r t i n g  S e r v i c e ,  Inc. 
( 8 1 4 )  5 3 6 - 8 9 0 8  
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p e d i a t r i c i a n ' s  g r o u p  o r  m a y b e  t o  

D o c t o r  B u g a n s k i .  I t ' s  n o t  c l e a r  w h o  

w a s  c a l l e d  f r o m  t h e  n o t e s .  T h e r e ' s  

a n  o r d e r  w r i t t e n  a t  1 1 : O O  o n  t h a t  

m o r n i n g  t h a t  o n e  o f  t h e  b i l i  l i g h t s  

i s  t o  b e  d i s c o u n t e d  a t  3 : O O  p . m .  t h a t  

d a y .  A t  2 : 0 0  p . m .  o n  t h e  n u r s e ' s  

n o t e ,  i t ' s  n o t e d  t h a t  t h e  y o u n g s t e r  

h a s  a n  a x i l l a r y  t e m p e r a t u r e  o f  1 0 0 . 6  

d e g r e e s  F a h r e n h e i t .  A s  a n  a s i d e  

t h e r e ' s  s o r t  o f  l i k e  a d o u b l e  e n t r y  

w h e r e  t h i s  t h i n g  i s  w r i t t e n  t w i c e .  

I ' m  n o t  q u i t e  s u r e  w h y  i t  h a d  t o  b e  

w r i t t e n  t w i c e .  I t ' s  s o r t  o f  

i n t e r e s t i n g .  

Q .  D o  y o u  m e a n  a r e c o r d i n g  o f  t h e  

t e m p e r a t u r e  i t s e l f  o r  - - -  I g u e s s  I 

w a n t  t o  m a k e  s u r e  I ' m  c l e a r  w h a t  y o u  

m e a n  b y  s o m e t h i n g  w a s  - - -  t h e r e  w a s  a 
d o u b l e  e n t r y ?  

A .  T h e  n o t e  w a s  l i k e  w r i t t e n  

t w i c e  a s  I r e c a l l .  

Q .  W h e n  y o u  s a y  t h e  n o t e  - - -  l e t  

m e  j u s t  s h o w  y o u .  T h i s  i s  a p a g e  

f r o m  t h e  2 3 r d  f o r  t h e  n u r s i n g  n o t e s  

Sargent's C o u r t  R e p o r t i n g  S e r v i c e ,  Inc. 
( 8 1 4 )  536-8908 
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w h e r e  t h e r e  i s  a r e c o r d i n g  o f  t h e  

t e m p e r a t u r e .  W e r e  y o u  r e f e r r i n g  $to 

s o m e t h i n g  o n  t h a t  p a g e  o r  s o m e t h i n g  

e l s e ?  I j u s t  w a n t  t o  m a k e  s u r e .  

A .  L e t  m e  j u s t  g r a b  m y  n o t e s .  I 

d o n ' t  h a v e  t h a t .  

Q .  W e l l ,  t h e n  p e r h a p s  w e  c a n  

c u r t a i l  t h i s .  I u n d e r s t a n d  y o u ' v e  

g o t  s o m e t h i n g  n o t e d ,  b u t  w a s  i t  - - -  ? 

A .  Y e a h .  T h e  n o t e  I h a v e  i s  o f  

t h e  f a c t  t h a t  t h e  y o u n g s t e r  h a d  t h i s  

t e m p e r a t u r e  e l e v a t i o n  t o  1 0 0 . 6  

d e g r e e s  h a d  b e e n  n o t e d  t w i c e  w i t h i n  

t h e  n u r s e ' s  n o t e .  W e  d i d n ' t  f i n d  t h e  

e x a c t  t h i n g .  T h e n  - - - .  
Q .  D i d  t h a t  p l a y  a n y  s i g n i f i c a n c e  

i n  t e r m s ' o f  t h e  s e q u e n c e  o f  e v e n t s  

h e r e  t o  y o u ?  

A .  I j u s t  t h o u g h t  i t  w a s  a n  

i n t e r e s t i n g  l i t t l e  q u i r k y  t h i n g  i n  

w h i c h  I d i d n ' t  q u i t e  u n d e r s t a n d  i n  

t h e  r e c o r d .  

Q .  O k a y .  A l l  r i g h t .  C o n t i n u i n g  

o n .  

A .  O k a y .  T h e n  a t  2 : 3 0 ,  t h e  

 argent's Cou r t  R e p o r t i n g  S e r v i c e ,  I n c .  
( 8 1 4 )  5 3 6 - 8 9 0 8  
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n u r s e ' s  n o t e  t h a t  t h e  t e m p e r a t u r e ,  

t h e  y o u n g s t e r ' s  t e m p e r a t u r e ,  i s  9 9 . 9  

d e g r e e s  F a h r e n h e i t ,  a x i l l a r y .  A n d  

a g a i n  t h a t  a l s o  w r i t t e n  a d o u b l e  

e n t r y  w h e r e  t h a t ' s  i n  t h e r e  t w i c e .  

A b o u t  t h e  s a m e  t i m e ,  t h e  n u r s e ' s  n o t e  

i n d i c a t e s  - - - .  
B R I E F  I N T E R R U P T I O N  

A .  I t ' s  n o t e d  t h a t  D o c t o r  

B u g a n s k i  w a s  n o t i f i e d  o f  t h e  e l e v a t e d  

t e m p e r a t u r e  a n d  t h a t  o r d e r s  w e r e  

r e c e i v e d  f r o m  h i m .  T h e r e ' s  a n  o r d e r  

i n  t h e  y o u n g s t e r ' s  c h a r t  n o t e d  a t  

2 : 3 0  p . m . ,  w h i c h  b a s i c a l l y  s a y s ,  

s t r i p p e d  t h e  b a b y  o f  c l o t h e s ,  r e t a k e  

t h e  t e m p e r a t u r e  i n  o n e  h o u r  a n d  c a l l  

D o c t o r  B u g a n s k i .  A t  3 : O O  p . m . ,  t h e  

o n e  b i l i  l i g h t  i s  d i s c o n t i n u e d  a n d  

t h a t  r e f l e c t s  t h e  o r d e r  o f  e a r l i e r  i n  

t h e  m o r n i n g  a t  1 1 : O O  s a y i n g  t o  do<- 

t h a t .  A t  3 : 2 3  t h e  n u r s e s  n o t e  t h a t  

t h e  y o u n g s t e r  i s  - - -  t h e y ' v e  w r i t t e n  

n i p p l e s  s l o w l y .  I n  o t h e r  w o r d s  - - -  

m y  i n t e r p r e t a t i o n  o f  t h a t  i s  t h a t  t h e  

y o u n g s t e r  i s  t a k i n g  t i m e  t o  t a k e  

Sargent's C o u r t  R e p o r t i n g  S e r v i c e ,  I n c .  
( 8 1 4 )  5 3 6 - 8 9 0 8  
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I S  c a l l e d  a b o u t  a b i l i r u b i n  l e v e l .  A t  

9 : O O  p . m . ,  t h e r e ' s  a n u r s e ' s  n o t e  

t h a t  D o c t o r  B u g a n s k i  i s  c a l l e d  t o  b e  

t o l d  a b o u t  t h e  6 : 4 0  p . m .  e p i s o d e  t h a t  

h a d  o c c u r r e d  e a r l i e r  t h a t  e v e n i n g .  

T h e  b u s i n e s s  o f  t h e  y o u n g s t e r  a r c h i n  

b a c k ,  s t i f f e n i n g  a n d  b e i n g  c y a n o t i c .  

T h e r e  i s  a n  o r d e r  g i v e n  a t  t h a t  t i m e  

I a s s u m e  b y  D o c t o r  B u g a n s k i  o v e r  t h e  

p h o n e  t h a t  t h e  p h o t o t h e r a p y  w a s  

c o n t i n u e d  t o  3 : O O  a . m .  t h e  m o r n i n g  o f  

t h e  2 4 t h  o f  M a r c h  a n d  t h e n  t h e  b i l i  

l i g h t s  w o u l d  b e  d i s c o n t i n u e d .  

B Y  A T T O R N E Y  B A E R :  

Q .  O k a y .  

A .  O n  t h e  2 4 t h  o f  M a r c h ,  t h e r e  i s  

a 1 2 : 2 0  'a.m. n o t e  t h a t  t h e  y o u n g s t e r  

h a d  a f a i r  s u c k ,  t h e  y o u n g s t e r  w a s  

n o t e d  t o  b e  p a l e ,  c y a n o t i c  a n d  t o  

h a v e  a d i s t e n d e d  a b d o m e n .  A t  2 : 1 5  

a . m . ,  a n u r s e ' s  n o t e  t h a t  t h e  

y o u n g s t e r  h a d  a h i g h  p i t c h e d  c r y ,  

a r m s  w e r e  r i g i d ,  h a d  c i r c u m o r a l  

c y a n o s i s ,  w a s  f l a c c i d ,  o x y g e n  w a s  

g i v e n  a n d  t h a t  t h e  N I C U  p e o p l e  w e r e  

Sargent's C o u r t  Reporting S e r v i c e ,  I n c .  
( 8 1 4 )  536- 8908 
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5 3  

n o t i f i e d .  

A t  2 : 3 0  t h e r e ' s  a p r o g r e s s  

n o t e  w r i t t e n  b y  I b e l i e v e  a h o u s e  

o f f i c e r  f o r  T o l e d o  H o s p i t a l  t h a t  h a d  

c a m e  d o w n  t o  s e e  t h e  y o u n g s t e r .  A n d  

I b a s i c a l l y ,  s u m m a r i z e d  w h a t  a l l  h a d  

b e e n  h a p p e n i n g .  I t h i n k  i t ' s  a m a l e  

p h y s i c i a n .  A n d  h e  h a d  b e e n  c a l l e d  

b e c a u s e  o f  t h e  f a c t  t h a t  t h i s  

y o u n g s t e r  h a d  h a d  t h i s  a r c h e d  b a c k ,  

r e s p i r a t o r y  p r o b l e m s .  N o w ,  I g u e s s  

h e ' s  r e f e r r i n g  t o  t h e  6 : 3 0  e p i s o d e  i n  

t h a t ,  d e s p i t e  t h e  t e m p e r a t u r e  o n  3 / 2 3  

w a s  u n d e r  d o u b l e  p h o t o t h e r a p y  a n d  a 

b l a n k e t .  W h e n  t h e s e  w e r e  r e m o v e d  t h e  

t e m p e r a t u r e  b e c a m . e  n o r m a l ,  

s u p  p o s e d'1.y . 
A t  6 : O O  p . m .  h e  2 3 r d ,  h e  

h a d  t h i s  e p i s o d e  s u p p o s e d l y  w h i l e  

f e e d i n g .  A n d  t h e  h o u s e  o f f i c e r  a t  

t h a t  p o i n t  f e l t  t h a t  t h e  y o u n g s t e r  

c o u l d  v e r y  w e l l ,  I g u e s s ,  b e  s e p t i c  

a n d  s o  c u l t u r e d  t h e  y o u n g s t e r  a n d  

s t a r t e d  t h e  y o u n g s t e r  o n  a c o u p l e  

a n t i b i o t i c s ,  h o w e v e r ,  w a s  u n a b l e  t o  

Sargent's C o u r t  R e p o r t i n g  S e r v i c e ,  Inc. 
( 8 1 4 )  5 3 6 - 8 9 0 8  



54 

d o  a s p i n a l  t a p  o n  t h e  c h i l d  b e c a u s e  

o f  a b d o m i n a l  d i s t e n t i o n .  H i s  n o t e  

s a y i n g  t h a t  h e  w a s n ' t  a b l e  t o  b e n d  

t h e  y o u n g s t e r  o v e r  r a i s e d  t h e  

q u e s t i o n  t h a t  t h e  y o u n g s t e r  m i g h t  b e  

h a v i n g  s e i z u r e s .  A n d  t h a t  t h e  

y o u n g s t e r  w a s  t r a n s f e r r e d  a t  t h a t  

p o i n t  t o  t h e  N I C U .  

T h e r e ' s  a 2 : 3 0  n u r s e ' s  n o t e  

t h a t  b a s i c a l l y  r e c a p i t u l a t e s  w h a t  w e  

j u s t  s a i d  t h a t  D o c t o r  B u g a n s k i  h a d  

b e e n  n o t i f i e d  o f  t h i s  e v e n t .  T h e  

n e x t  s e r i e s  o f  n o t e s  b a s i c a l l y  d e a l  

w i t h  t h e  y o u n g s t e r  r e c e i v i n g  

a n t i b i o t i c s ,  h a v i n g  v a r i o u s  b l o o d  

w o r k  d o n e .  U l t i m a t e l y  t h o u g h ,  i t  i s  

d e t e r m i n e d  a t  1 0 : 3 0  p . m .  o n  t h e  2 4 t h ,  

t h a t  i n d e e d  t h e  y o u n g s t e r  h a s  - - -  
I ' l l  t a k e  t h a t  b a c k  t h e r e  w a s  a u r i n e  

h e r e  i t  i s .  A t  1 O : O O  a . m .  o n  t h e  _ - -  
c. - _  

H 

2 3 r d  a u r i n e  t e s t  d o n e  f o r  g r o u p  B 
-1 

s t r e p  a n t i g e n  w a s  p o s i t i v e ,  w h i c h  

i n d i c a t e d  t h a t  t h e  m o s t  l i k e l y  c a u s e  

t h a t  t h e  y o u n g s t e r  w a s  s e p t i c  w a s ,  i n  

f a c t ,  t h e  m o s t  l i k e l y  o r g a n i s m  w a s  a 

Sargent's Court Reporting Service, Inc. 
(814) 536-8908 
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A .  Y e a h ,  t h a t ' s  b e e n  m y  

e x p e r i e n c e .  

Q .  W o u l d  i t  b e  o f  a n y  c o n c e r n  i f  

t h e  c h i l d ' s  t e m p e r a t u r e  t o o k  a r a p i d  

f l u x u a t i o n ?  

A .  I d o n ' t  u n d e r s t a n d  t h e  

I q u e s t i o n  

Q .  S u r e .  I t  w e n t  f r o m  b e i n g  9 9  

a x i l l a r y  t o  a l l  o f  a s u d d e n  d r o p p i n g  

t o  9 8 ,  9 7 . 5  i n  a v e r y  s h o r t  p e r i o d  o f  

t i m e .  

A .  B e c a u s e  w e  h a d  c h a n g e d  t h e  

r o o m  t e m p e r a t u r e  o r  s o m e t h i n g  l i k e  

t h a t ?  

Q .  A s s u m i n g  w e  w e r e  c o r r e c t i n g  

e n v i r o n m ' e n t a l  f a c t o r s ,  w o u l d  i t  h a v e  

b e e n  a c o n c e r n  o v e r  a v e r y  s u d d e n  

c h a n g e  i n  t e m p e r a t u r e  o r  w o u l d  t h a t  

b e  e x p e c t e d  i n  y o u r  e x p e r i e n c e ?  

A .  T h a t ' s  w h a t  y o u ' r e  a f t e r .  

m e a n ,  y o u  w a n t  t o  s e e  i f  i n d e e d  t h e  

t e m p e r a t u r e  e l e v a t i o n  t h a t  y o u ' v e  

n o t e d  i s  a f u n c t i o n  o f  t h e  

e n v i r o n m e n t ,  t h e r e f o r e ,  b y  c h a n g i n g  I 
Sargent's C o u r t  R e p o r t i n g  S e r v i c e ,  Inc. 

( 8 1 4 )  5 3 6 - 8 9 0 8  
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w o u l d  i t  b e  r e a s o n a b l e  f o r  t h e  n u r s e s  

t o  t h e n  c o n t a c t  y o u  d i r e c t l y ?  

A .  P o s s i b l y .  I t  w o u l d  b e  a 

f u n c t i o n  o f  w h a t  w e  k n e w  a b o u t  t h e  

m o t h e r .  O k a y .  S o m e t i m e s  w e  d e a l  

w i t h  c r a z y  m o t h e r s .  

Q .  S u r e .  B e c a u s e  w h a t  w e  h a v e  i s  

a s y m p t o m  r e p o r t e d  b y  m o t h e r ;  

c o r r e c t ?  

A .  

Q .  
A .  

E x a c t l y .  

O k a y .  

W o u l d  y o u  l e t  m e  f i n i s h ?  

I S u r e .  A b s o l u t e l y .  

A .  B u t  w e  a l s o  t h e n  h a v e  v e r y  

w e l l  p u t  t o g e t h e r  m o m s  a n d  m o m s  w h o  

h a v e  h a d  o t h e r  k i d s  a n d  a r e  v e t e r a n s  

a t  t h i s  'sort o f  t h i n g .  A n d  s o  i f  I 

h a d  a m o m ,  a s  w e  h a v e  i n  t h i s  c a s e ,  

w h o ' s  a t  l e a s t  o n e  o t h e r  k i d ,  w h o  

a p p e a r s ,  I h a v e  n o  e v i d e n c e  t h a t  M r s .  

S t a l m a  h a d  a n y  p s y c h o l o g i c a l  o r  

e m o t i o n a l  p r o b l e m s ,  t h a t  s e e m e d  t o  m e  

a f a i r l y  w e l l  i n t a c t  m o m ,  t h a t  t h a t  

h a p p e n s .  I f  y o u ' r e  s a y i n g  t h a t  

e p i s o d e  i n  a n d  o f  i t s e l f ?  
I 

Sargent's C o u r t  R e p o r t i n g  S e r v i c e ,  Inc. 
( 8 1 4 )  536-8908 



A Renter's Guide -- MapQuest - Driving Directions USA P' 1 of 3 

.- Advanced Search Loa&~ I I Find- Search avis.corn: I 

Directions Mileage 

0 miles 
( 0  km) 

Start out  going East on LEXINGTON AVE towards GERAULT RD. 

Turn RIGHT onto GERAULT RD. 

Turn LEFT onto FM 2499 S. 

FM 2499 S becomes GRAPEVINE MILLS PKWY. 

Take the TX-121 S ramp towards DfFW AIRPORTfFT WORTH. 

Merge onto TX-121 S. 

Take INTERNATIONAL PKWY S towards DfFW AIRPORT: 

Take the TX-114 E exit  towards DALLAS. 

Merge onto TX-114 E. 

Take TX-183 E. 

Take I-35E S. 

Take the I-45fUS-75 exit towards HOUSTON. 

Merge onto WOODALL RODGERS FRWY E .  
4-r 7 

1.6 miles 
(2.6 km) 

0.2 miles 
(0.3 km) 

1.2 miles 
(1.9 km) 

0.5 miles 
(0.9 km) 

1.7 miles 
(2.8 kin) 

0.3 miles 
(0.5 km) 

0.3 miles 
(0.5 km) 

10.8 miles 
(17.4 km)  

2.5 miles 
(4.1 km) 

4 miles 
(6.4 kin) 

0.6 miles 

0.5 miles 
(0.8 km)  

(1 km) 

. . ./DrivingShow;jsessionid=9ckthgSBTzTlwj~bOdAGeUoOU5f4jEqx2C2J2AD7onm3dJQ7I6w! 154659 1255!-961595 184!75C8/15/02 



Al ?enter's Guide -- MapQuest - Driving Directions USA 

Take the PEARL ST exit. 

Stay straight to go onto N PEARL ST. 

Turn RIGHT onto N PEARL EXWY. 

Turn LEFT onto PACIFIC AVE. 

PACIFIC AVE becomes GASTON AVE. 

Turn RIGHT onto N HALL ST. 

Turn LEFT onto WORTH ST. 

Total Distance: 

Estimated Time: 

Display Type 

@' Text Only Overview Map with Text '' Turn-by-Turn Maps with Text 

Select Your Starting Point  

AddressIAirport: 

Street Address: 

City: 

P i  2 O f  3 

0.2 miles 
(0.3 km) 
0.5 miles 
(0.8 km) 
0.1 miles 
(0.1 km) 
0.3 miles 
(0.5 km) 
0.4 miles 
(0.7 km) 

0.2 miles 
(0.3 km) 
0.2 miles 
(0.3 km) 

26.1 miles 
(42 km) 

0 hours, 38 
minutes 

1111 Lexington Avenui I -  - I -- 

IFlower Mound - 

State: 

Select Your Destination Point 

AddressIAirport: 

.../ DrivingShow;jsessionid=9ckthgSBTzTlwj~bQdAGeUoQU5f4jEqx2C2J2AD7onm3dJQ716w!1546591255!-961595~84!75 8/15/02 



A ?enter's Guide -- MapQuest - Driving Directions USA 

Street Address: 

City: Dallas 1 

- 

State: 

PLEASE NOTE: These maps and directions are compiled from sources believed to  be 
reliable and are for informational purposes only. Avis does not represent their 
accuracy, road conditions or route expeditiousness. Directions provided by AVIS 
LOCATIONS may be more reliable. 

Avis does not assume any responsibility for any loss, damage or delay resulting from 
their use. 

Home I Rates & Reservations I j&!m& I Renter's Guide I Prosrams I Partners I About Avis I My Avis I Customer Service. 

0 2001 ARAC Management Services, Inc. Privacv I Terms of Use 

P' 3 of 3 
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IN THE COURT OF COMMON PLEAS 

LUCAS COUNTY, OHIO 

JOSEPH STALMA, a minor, 
by and through his mother and : 
natural guardian, Norma Stalma, : 

-vs- 

Plaintiff, 

: Case No. CI99-I762 

TOLEDO HOSPITAL, : JUDGE JANZINGER 

Defendant. 
- - -  

Deposition of WENDY ZETTEL, a Witness 

herein, called by the Plaintiff for 

Cross-examination under the Ohio Rules of Civil 

Procedure, taken before me, the undersigned, 

Kristie L. Birch, a Notary Public in and fo r  the 

State of Ohio, pursuant to agreement and 

stipulations of Counsel as hereinafter set forth 

at Toledo Hospital Education Center, R o o m  G, 

Toledo, Ohio, on Thursday, March 30, 2000, at 

1:06 o'clock p.m. 

CLASSIC REPORTING SERVICE 
1450 National City Bank Building 

405 Madison Avenue 
Toledo, Ohio 43604 

(419) 243-1919 
- - _  
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October of '89 probably. 

Q Okay. And why did you ultimately leave 

Riverside? 

A Well, I lived in Perrysburg and we moved out to 

Wauseon and to get from Wauseon to Riverside is a good 

entire hour drive and so Toledo was closer. Ideally I 

would have gone to St. Luke's but they didn't have an OB 

department at that point, so - -  

To let you know too, January '89 to April of '98 

I did lamaze class, like a childbirth educator out to 

Fulton County Health Services. 

Q Your medical teaching experience, what did that 

involve? 

A Basically it was just a good med/surg floor. I 

mean, we termed it kind of the floor from the other side 

of the earth, it was terrible. You had ventilator cases, 

you had diabetic people who went bad on you, seemed like 

we coded a person every shift that we worked. It was a 

terrible - -  real intense. 

Q When you talk about medical teaching are you 

referring to teaching patients? 

A Residents. P- .- I LNI+LLW 5cc \  

# n5r,  J.J&Wu- 
Teaching residents? w 13 Q 

A Right. 
. r  
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ongoing training program or procedures that they followed 

for the nursing staff and the newborn baby nursery? 

A Every year. 

Q What did you do every year for training 

purposes? 

A You had to go through CPR for adults, children, 

infants. And we had a separate CPR training that we did 

for our unit that was a little different than what the 

Red Cross said to do for CPR. 

Q Okay. And besides the yearly CPR training was 

there any other annual - -  

A We went over things like the normal vital signs, 

medications that were commonly used in our department, 

like fire safety, things you do in emergency, like for 

tornadoes,or bomb threats. We still do it, it's the same 

standard kind of training. And you spend like the whole, 

they set you up to be there like from 8 : O O  to 4 : O O .  It 

was an all day thing that we all did every year. 

I always thought it was good because it kept you 

on the ball about what to do, so - -  

Q Did you have any, what I refer to as in-service 

training where you would have meetings with an instructor 

and you sit down for a period of time and the instructor 

would go over current medical technology or explain to 
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A Correct. 

Q And would that assessment of vital signs include 

an assessment of temperature? 

A Correct. 

Q Would it include an assessment of blood 

pressure? 

A No, not on a newborn. 

Q Would it include an assessment of respirations? 

A Uh-huh, yes. 

Q And how is that Ferformed? 

A Basically we would, you know, you had to have a 

second hand either on your watch or the clock and count 

them for 30 seconds and multiply by two or you could do 

it the whole minute, either one. 

Q I asked you earlier whether the vitals had to be 

done at the beginning of the shift and you said it did 

not. Was there a certain time that you were supposed to 

perform the assessment of vitals during the eight hour 

shift? Could it be anywhere from the beginning of the 

shift to the end of the shift? 

A Right, just so it was done one time during. 

Q And let me ask you with regard to children 

undergoing phototherapy, was there a practice that you 

followed for assessing vitals on those children? 
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down to just one blanket, I mean, things like that. 

Then we recheck the temperature - -  

Q Okay. 

A - -  some time that shift at least to make sure 

that it came back down or if you called the doctor and 

they said, I mean, you told them the temp and they said 

well, do these things and recheck it in an hour, whatever 

their order was then you did it however they told you to 
- --.--____--- 

do it. 

Q Okay. And with regard to contacting the-doctor 

upon finding an elevated temperature, did you understand 

in 1991 that the doctors had different temperatures that 

they wanted to be called at or - -  I'm asking that 

question poorly but did doctors have a different 

temperature that they set as being one high enough for 

which you should call them? 

MS. BAER: Did you get that? 

A I mean, there were standing orders if that's 

what you're talking about. 

Q Yes. 

A There were standing orders that they had. Each 

different? They had them down in standing orders, 

whether they were all different I'm not sure. But I know 

if it was 100 or more you always notified anybody, so - -  
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Q And if you failed to do that would you agree 

that that would not be a safe practice? 

MS. B M R :  Objection. 

Do you want to know which 

particular physician they should be 

contacting? 

A That's what I don't understand. 

Q Let's say Dr. Buganski's standing order requires 

that he be contacted if the child's temperature is 

recorded at 99 or above. And would you agree with me 

that if, in fact, the temperature was noted at 99 or 

above that it would not be a prudent or cautious practice 

to fail to contact Dr. Buganski and let him know about 

that? 

A W e  would just notify them. 

Q Okay. And would you agree that it would not be 

a safe or cautious thing to do to fail to notify them 

under those circumstances? 

A Right, if that's their order that's what you 

did 

Q Okay. And with regard to the temperature taking 

of newborns, was it the practice to do that axillary as 

opposed to rectal? 

A We did them axillary. 
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A Yes. 

Q Is it important to recognize sepsis early? 

A If you can. If you can do it. 

Q Is it important to recognize meningitis early? 

A Yes, if you can do that too. 

I 

Q Do you agree that signs of sepsis can be subtle? 

A I could say yes and no to that one. Sometimes 

you can get symptoms that are subtle that don't lead to 

anything near meningitis, sepsis or meningitis that any 

baby would have, but once they are septic they're sick 

and they get bad quickly 

Q Okay. Would you agree that temperature 

elevation above 99 degrees is unusual in a child less 

than 48 hours of age? 

A I, mean, it's elevated but again you have to look 

at what's going on in the room, are they under three 

blankets, has it been with its mother under a bunch of 

covers. But it can be an indication of sepsis. 

Q Would you agree that early detection of sepsis 

offers the best chance for optimal outcome? 
I 

MS. BAER: Objection. Go 

ahead, 

A Like I said yes, if you can detect it. 

Q And would you agree that failure to detect 
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A Jaundice wouldn't necessarily have to go along 

with sepsis. 

Q Okay. Pallor? 

A Yes. 

Q Grunting or flaring? 

A Yes. 

Q Hypoglycemia? 

A Yes. 

Q Blood pressure instability? 

A That one's hard. We just didn't do che blood 

pressure, so - -  

Q Hypotonia? 

A It could potentially go along with it, yeah. 

Q And hypertonia? 

A Yes, that could go along with it, too. 

Q And would you agree that the child need not have 

all of these signs in order to be symptomatic for sepsis? 

A Right, correct 

Q And would you agree that there's not one 

particular sign that the child must have in order to be 

deemed symptomatic for sepsis? 

A Yes. 

Q In 1991 were you aware of or were you made aware 

of a higher than usual rate of meningitis or sepsis in 
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around the lips? 

A It could have been. It would have been around 

the lips and probably like the fingers or the hands. 

Q And is that an unusual finding in an infant? 

A No, not an infant that's choking because their 

airway's obstructed. 

Q Would obstruction of the airway for five 

minutes, would that be a matter that is of concern? 

A I mean, if it was complete obstruction it would 

be a concern. A partial obstruction no, because they'd 

still be getting some oxygen. ' <- 
I: 

Q Is the administration of 02, is that something 

that normally would be done by doctors order as opposed 

to a matter of nursing judgment? 

A Could be either one. 

Q When you DeLee a child how far is the tube 

placed into the airway? 

A For this? For this to 

dcniitdi =y&..kL 

Q How long in your judgment would it be 

appropriate to allow a newborn to remain cyanotic before 

you would contact the attending pediatrician? 

A I'm not - -  do you mean like completely cyanotic, 

the whole body or around the lips and the - -  

Q Let's take the acrocyanosis and circumoral 
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cyanosis. 

I A I mean, just two or three minutes. 

Q Okay. I 
1 

A You're going to be doing something in that 

period of time if the child's not responding after two or 

three minutes of oxygen and suction you would be calling 

someone or like a neonatologist or someone to come in and 

take a look at the baby. 

Q Okay. So after a couple minutes of acrocyanosis 

and circumoral cyanosis it would be appropriate to 

contact the attending pediatrician or a neonatologist? 

A If they didn't respond. This child responded, 

that's why we didn't, that's why I didn't call anyone, he 

turned around on what we were doing for him at that time. 

Q Let me just see this one more time, I'm sorry, 

I'm just going to mark these times down here. Thanks. 

Okay. We've identified your signature under the 

shift notation lower left-hand corner and we identified 

your handwriting from 18:40 to 18:50. From the lower 

right-hand corner where patient goals, outcome and 

progress are charted, are any of those items your 

handwriting? 

A No. 

Q And during the lunch or dinner breaks is the 
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A And then over here down in the lower right. 

Q And in 1991 was it the practice that once 

phototherapy was started that it was continued 

continuously without interruption from the beginning of 

the phototherapy until where it's charted that it's 

ended? 

A No. Yes, it would be but no, the only time you 

would take it out, the child out of it, you know, out 

from underneath the lights would be for a bath or 

feedings, the baby to go - -  normally they went directly 

out to mom for a feeding and the parents were told as 

soon as you're done with the feeding we need the baby 

back underneath the light. 

Q 

one photocherapy light and sometimes two? 

A Right, that would be correct. 

Q Okay. Are you aware of any circumstaEces where 

three or four lights were used? 

A No. Sometimes you have, you have more than one, 

not directly directed at that child, one or two but then 

like usually put them in one corner of the nursery so you 

may only have one, one baby but you may have two or three 

or four or whatever that are all lined up. So you might 

And in 1991 was it the practice to generally use 

have, I'm sure there's some overlapping of the light onto 
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that baby just from the other babies 

Q Okay. 

MR. KULWICKI: I think I ' m  

done. 

Q Is it standard practice when a baby comes under 

an R"s care in the newborn nursery that the RN will read 

the notes that are recorded prior to the nurse taking 

over care of that child? 

MS. BAER: Objection. Go 

ahead. 

A No, not - -  no. Mostly you get report, so no, 

didn't always go back and read. You just couldn't. We 

didn' t normal do that. A 
Q Okay. c 

MR. KULWICKI : That's all the 

questions I have. Attorney Baer will 

advise you regarding your rights to 

signature. 

MS. BAER: If the transcript 

is typed up before it goes in final form it 

can be sent to you to review it for 

spelling errors, typographical errors, 

things of that nature. If that's something 

you'd like to do I suggest you do it to 
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A Correct, uh-huh. 

Q And the vitals that you recorded at 15:55, does 

the temperature appear to be elevated? 

A Slightly, yes. 

Q And what about the pulse or respirations, do 

those appear to be within normal limits? 

A 

Q 

to the 

A 

Q 

either 

A 

Q 

A 

Q 

A 

Q 

of the 

Yes. 

Did you report the slightly elevated temperature 

child's attending physician? 

No, the nurses aids do not call physicians. 

Did you report the elevated temperature to 

of the RNs that were on duty? 

That would have been standard procedure. 

Okay. Is that charted anywhere? 

That I would report it to her? 

Yes. 

No. 

Do you, sitting here today do you know 

two nurses you would have reported that 

which one 

information to? 

A I have no idea which one 

Q Do you have any notes or an affidavit that would 

contain any information about the care of this particular 

patient that's not part of the medical chart? 
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allowed to contact the doctors; is that right? 

A Correct. 

Q And where did that directive or order come from? 

Was that something that you were trained in the course of 

learning how to do your duties as a nurse assistant or 

was it a standing order or where did that come from? 

A That's just a hospital policy because nursing 

assistants can't take orders from a physician, so - -  

Q Okay. Now, let me just ask you hypothetically 

if you reported something to an RN and she, or LPN Class 

Two and she refused to report something that you thought 

was significant or forgot to or failed to report 

something that you thought was significant to the 

attending pediatrician, was there something that you were 

trained to do in that event? Was there someone else that 

you should contact or some other way that you should 

communicate that information? 

A Would most likely talk to my supervisor. 

Q Okay. In 1991 did you understand that 

meningitis is a potentially life-threatening condition? 

MS. BAER: Object ion. 

A Yes. 

Q And sepsis is a potentially life-threatening 

condition? 
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A 

Q 

One per eight hour shift with vitals every four. 

And my understanding is that the vitals were 

routinely tested TPR or the temperature, pulse and 

respirations, correct? 

A Uh-huh, correct. 

Q It was not standard practice to test the child's 

blood pressure, correct, during routine assessments? 
%.Q- 

A No. That would not have been one of my duties - 
anyways, that would - -  if it would have been ordered it 

would have been done by the RN. ['-) F' <', &A!& u, rd k ? ?  p 81 
- 

Q Okay. 

MR. KULWICKI : 

done but why don't we go off the record for 

a second 

- - -  

Whereupon, a break was taken off the record. 

- - -  

MR. KULWICKI: Let me go back 

on real quickly. 

Q Do you know by any chance Nurse Linda Johnson or 

Lauren Talb? 

A I know of Linda Johnson, yes. 

Q Do you have any idea where she is currently? 

A No idea. 

ri 
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Q 

of Plaintiff's Exhibit 2 and I think you indicated at 700 

hours that's your note? 

A Yes. 

Q Okay. And what did you chart at 700 hours? 

A Well, it was a bilirubin that was drawn at 700 

hours. 

Q Okay. 

A And I did not write anything down as to what 

time I called it to Dr. Gladieux, but I did call it to 

Dr. Gladieux. And they usually came up, we got results 

like between 9 : 0 0  and 10:00, but I did not put a notation 

down as to what time. 

Q Okay. And is this the only note contained on 

page one of Plaintiff's Exhibit 2 that you made? 

A Well, 1 3 : O O  bili is my writing but I would not 

swear to the 5.9. 

Q Okay. Now, it's my understanding that it was 

your practice of the nursing staff back in March of 1991 

to report bili results to the attending physicians 

whether they are elevated or not, correct? 

A Yes. 

Q And was Dr. Gladieux in 1991, do you know if he 

was a resident o r  was he an attending at the time? 

Let me stop you and let's go to the first page 
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Okay. And then this note here of temperature at Q 

5:OO a.m. on the 23rd would be after your shift or - -  no, 

before your shift began, correct? 

No, it starts - -  A 

Your shift ended at 3 : O O  o'clock on the 22nd, Q 

right? 

A Well, I don't know about that. 

MS. BAER: Yes. 

A Yes. 

Q Okay. All right, 

A I mean, we start at the top and work to the 

bottom, we don't - -  mine's the first name because I was 

there at 7:OO a.m. in the morning and the rest of the day 

went through until 7:OO a.m. the next day when I got a 

new sheet of paper to start. 

Gotcha, okay. Let's turn to page three of Q 

Plaintiff's Exhibit 2. 

that document ? 

A Yes. The 07:OO bilirubin or bili, 7.2 call to 

Dr. Buganski, and that's my little D behind it. That's 

the only thing on that page that is my writing. 

Q Okay. And then let's go to page four. Any 

notes on there yours? 

Is your handwriting anywhere on 

A 07:OO Dr. Buganski observed baby with update by 
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nurse. 

MS. BAER: I'm sorry, is that 

07:OO or 07:30? 

THE WITNESS: I'm sorry, 

07:30. I guess I should put my glasses on. 

With that I'm not saying A 

that I was the nurse that updated him. 

Q Okay. 

A 

I cannot swear to that. 

And then at - -  Q 

A 14:30. 

Q 

A Yes. 

Q 

A 

received, D. McKee. 15:OO then one light, in 

parentheses, bili, discontinued D. McKee. 

So according to your note at 14:30 Dr. Q 

Buganski was notified by yourself about an increased 

temperature? 

A Yes. 

Q Okay. Where would it be recorded by D r .  

Buganski, in the physicians orders or progress notes that 

By nurse D. McKee, RN. 

Which because I can't remember about this baby, 

- -  14:30 that would be your signature as well? 

Can you tell me what you charted at that time? 

Dr. Buganski notified of increased temp, orders 

Okay. 
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and the respirations? 

A 

Q Okay. But you would record all three of those 

items, correct? 

A Once a shift. 

Once a shift. 

Q Okay. And where it says four lights next t o ,  is 

that your handwriting? 

A 

would not swear to it. 

I'm not positive. Looks like it might be but I 

Q Okay. Recognizing that it may or may not be 

your handwriting, do you know what that means? 

A This baby had two lights on him, bilirubin 

lights. 

that had a bilirubin light above them so that there were 

I am assuming that there were babies next to him 

four lights in the same vicinity. 
7 
@ 

Q Okay. 

A As in next to. 

Now, there are some temperatures or some other Q 

notes crossed out in the vitals, and again I ask, do you 

recognize that handwriting as your own? 

A No, that's not mine, 

Besides yourself who was working during t h a t  Q 

shift? 

A Well, the only name I see here is Mills and I 
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pressure or assess the blood pressure back in 1991, 

correct? 

A 
L j m 5  

Not unless it was ordered, no. 

Did that change after 1991? ' d  Q 

MS. BAER: Objection. 

A Not as a general rule. 

Q Okay. 

A 

Q 

temperature was taken axillary as opposed to rectally, 

correct? 

They had to be ordered specifically. 

And it's my understanding that the vitals or the 

A Absolutely. 

Q Okay. In the right-hand corner box where it 

says patient goals, outcomes and progress, are there any 

notations by yourself in that area? 

A 

planning progress see mother's chart. 

Q Okay. It appears from the vitals that the first 

time that there was an elevated temperature noted was at 

least on March 23rd - -  strike that. 

The only notation that's mine is upon discharge 

During your shift it appears that the first time 

that the child's temperature is noted as being elevated 

is at 14:OO hours, correct? 

A That's what it says. ' 
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A Yes. 

Q And if Dr. Buganski's group had posted a 

standing order that temperature over, at 99 or above 

should be reported to him - -  first of all, does that 

refresh your recollectlon that that was Dr. Buganski's 

groups standing order in 1991? 

A I can't say, but it's written here so I assume 

it was but there's no date on this paper. 

Q 

you agree that it would be prudent and reasonable to 

follow and comply with that standard? In other words, 

report to Dr. Buganski that a temperature was at 99 or 

above? 

A 

that I would call him every temperature that we took as 

long as w e  were making progress in a decreased temp. 

it went up further, yes, I would have called him no 

matter what. 

Q Well, would you agree that elevated temperature 

can be a sign of sepsis? 

A Depends on the circumstances but yes, it could 

be. 

Q 

If that was their standing order in 1991 would 

Yes. But if it were coming down I don't know 

If 

Let me have you turn to the last page of 

Plaintiff's Exhibit 2 ,  page five of Exhibit 2 .  Is any of 
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that your handwriting? 

A No. 

Q 

child's temperature was coming down as you say but 

remained above 99 that it was not necessary to contact 

the attending physician? 

And what is your basis for deciding if the 

MS. BAER: Objection. I'm 

not sure that's what she said earlier but 

go ahead. 

A 

temperature dropped from 100.6 down to 98.6 within the 

next hour. 

Q 

of Plaintiff's Exhibit 2 .  

from 7 : O O  to 3 : O O  is there a - -  strike that. 

I would probably be more concerned if the 

They come down gradually and thac's - -  

Okay. Let me have you turn back to page three 

During your eight hour shift 

I got confused because Mills name changed to 

Cline and now I remember that Mills is Cline. 

MS. BAER: She was Mills 

then. 

MR. KULWICKI: That's right, 

okay. 

MS. BAER: Amy Mills. 

Q Okay, strike that question. 

I may have asked you this and I apologize, when 
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a child was under phototherapy was it the standard 

practice to perform two assessments of vitals during the 

eight hour shift? 

A 

Q Okay. 

A 

respirations more than once a shift. 

Q 

temperature check every four hours? 

A Hopefully. 

Q 

You understand that I meant while the child's under 

phototherapy? 

A (Indicating.) 

Yes? Q 

down. 

A Yes. 

Q 

fine? 

A Good. 

Q 

That's what this is. 

A No. 

Q 

Temperature was checked twice during the shift. 

It was not policy to do the pulse and 

And to clarify, was it the policy to do the 

While the child's under phototherapy, right? 

You have to verbalize so she can get it 

What was the condition of your health in 1991, 

Have you ever had your deposition taken before? 

Is there somewhere in Plaintiff's Exhibit 2 
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A Not necessarily talk to the doctor, there might 

be I told the nurse, the nurse talked to the doctor, the 

nurse talked to me. 

Looking again at Plaintiff's Exhibit 2 at page Q 

four, the notes that you charted at 7:30, 14:30 and 

15:OO. 

Dr. Buganski only two times during your shift at 7 : 3 0  and 

at 14 : 30? 

Does it appear that you contacted or spoke with 

A 

nurse, not necessarily myself, Dr. Buganski was notified 

of the elevated temp, not necessarily by my voice to 

voice to him. 

A s  I said before Dr. Buganski was updated by a 

Okay. And that was at 14:30? Q 

A That's what it says. 

booking at the records do you see when the next Q 

time that Dr. Buganski was contacted? 

MS. BAER: Objection. Go 

ahead. You may go ahead. 

A 21:oo. 

Okay. Do you know the Stalma family by any Q 

chance ? 

A Not at all. 

After the lawsuit was filed did you talk to any Q 

merrbers of the Stalma family? 
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Q Well, first of all on page three of Plaintiff's 

Exhibit 2 are there any notations that were recorded by 

yourself? 

A Yes. 

Q Okay. There's an assessment time listed there. 

Under what assessment time are your initials? 

A My initials are under the assessment time of 

1 5 : 5 5 .  

Q Okay. 

A I did not complete the assessment, that was done 

by the nurses care assistant working with me. My 

initials appear under circumcision to knowledge yes, she 

had done the assessment for redness and edema. And then 

on the far right-hand column under treatments. 

Q Let me stop you for a second. Before we go on I 

see the notation to circumcision where it says yes, it 

looks like LO, that's your signature? 

A That's my initials. 

Q Okay. And the notation it looks like AB? 

A NB, Nancy Brothers. 

Q All right. Is there anything else that you 

recorded on page three of Plaintiff's Exhibit 2 ?  

A Yes, 19:OO under the test and lab section, bili 

8.0 called to Dr. Buganski, that is my handwriting. 
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A Fourth page. 

Fourth page. Are there any notes contained in Q 

the fourth page that were made by yourself? 

A Under the feeding session at 15:15 I recorded 

the baby took one ounce of formula fairly well. 

at 15:15, that's my handwriting. 

Top left - -  

Q Okay. 

A At 1 8 : 3 0  three-fourths ounces of dex fed in 

nursery, that's my handwriting. At 22:30 the one ounce 

fairly well is not my handwriting but the parentheses mom 

fed in nursery, that is my handwriting. 

Q 

A Okay, I'll just move on. Um, 2100, Dr. Buganski 

notified of the above episode in the narrative section, 

that is my handwriting. 

Q Hang on one second. Where is that at, under 

2100? 

A 2100 in the narrative notes. 

Q Okay, gotcha. 

A 

my handwriting for 15 to 23 LO, the outcome, nipple 

slowly but retaining. 

Q Let me stop you, I'm sorry, I was making a note 

here. 

Anything else on that page? 

The care plan section below the narrative notes, 

After 2100 hours when is, - -  
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shift that was the heaviest responsibility because the 

baby's fed enough, mother wanted to sleep and if there 

were 18 babies in the north nursery with an RN, two 

nurses assistants, RN, LPN and nursing assistant, it 

would depend on the number of babies. And so for an 

evening shift 18 babies in the north nursery, two people, 

RN and nurse assistant. 

Q Okay. And I assume you don't have any 

independent recollection of what the staff was like on, 

like in 1991, in March of 1991? 

A No. 

Q Okay. NOW, this note here on page three of 

Plaintiff's Exhibit 2 at 1900 hours where you note the 

bilirubin is at 8.0. First of all, how would you have 

determined the bilirubin, based on lab reports that are 

being posEed? 

A Right, the labs. The time of draw is 7:OO p.m., 

1 9 0 0  bili the lab would draw all the bilis, 

of the standard draw times for anything a physician 

wanted, 7:OO o'clock was a prime time, 7 A ,  7P. They 

would draw the bilirubin, they would call results or the 

that was one 

nurse would call them for results because you want to get 

your physicians notified. 

bilirubin from lab if they were drawn and 7 by the time 

The normal practice for 
4 
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they were all finished 7 : 3 0 ,  7:40 the actual draw time. 

I'm speaking to both nurseries, all of the bilirubins are 

drawn and they were taken to the lab and run at 7:OO. 

The normal report back time would be 8:30, 8:40 that you 

could get your bilirubin results. But the time of draw 

would have been, it was ordered for 7 : O O .  

Q Okay. So the 7:OO o'clock reflects the time of 

draw? 

A The time it was drawn. 

Q Not the time it was reported? 

A No, the time the lab was ordered. 

Q Back in 1991 was there a standard protocol for 

when the attending pediatrician should be contacted based 

on the results of a bilirubin draw? 

A There was no standing protocol. You would 

notify the physician of any lab draw unless they gave 

specifics, call me if temperature is below this or if 

above this start phototherapy. 
- 

And that was up to each 

individual physicians preferences. But there was no 

standing. 

each physician._ 

Q Gotcha. Now, this individual NB, you gave me 

If there was nothing specified you would call 
- c _- 

here name and I forgot already. 

A Nancy Brothers. 
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Q Was she an RN? 

2 9  

A She was a nursing care assistant. 

Q 

nursery daily flow sheet completely either by the RN or 

the nursing care assistant? 

Was it standard practice in 1991 to fill out the 

A No. I 
Q Okay. 

A 

and it's different. 

assessment she couldn't do a higher skill, there were 

respiratory muscle tone, mucous membrane, there were 

expectations, I probably cannot quote you every specific 

one right this minute. 

there if the nurse chose. 

There were certain criteria that were necessary 

If a nursing care assistant did an 

But all of the perimeters are 

Now, normal, when the baby would first come to 

the nursery an RN would do the initial assessment when it 

comes from the admission nursery as it was cal'led at 

time and then that would be a more extensive assessment 

and was a detailed assessment. 

the 

.-___.----- 

You're verifying 

everything is A-Okay. 

I After that point in time there were basic 

criteria that were required and if you didn't do the 

assessment, for example, this is a nursing care assistant 

with my shift did the assessment'and if there was nothing 
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significant or reportable there muld be no reason for 

the RN to go back in. 

is if I saw something negative and wanted to reference it 

and then I would enter a different assessment time. 

Q Okay. 

The only :,ne I would go back in 

A 

perimeters she would need to use without narrative 

detail. 

So itls used more for the nurse to have all the 
pi 

Nursery documentation was very simple, was very 

1 basic, w a s z y  were norma 

newborns. ~ 

Q Okay. 

A 

to document further. 

But you had the perimeters there should you need 

On page four of Plaintiff's Exhibit 2 where Q 

you've charted the child's feeding from 15:15 through 

22:30, would you consider that to be normal intake? U ~ I D  

A Yes. bc'Ch * 

What in 1991 would you consider to be the Q 

perimeters for normal intake for a newborn? 

\I/ @ L V ? '  

+ SlJCf 

P d-1 

A 

them are soupy, mucousy, they spit up a lot. Your 

expectations if you can get a half ounce to an ounce 

down. 

practice as nurses expect an ounce the first one to t w o  

A newborn's first day is very rough, a lot of 

Usually what we teach mothers in the general 
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recollection of this case but I would be confident in 

saying the fact that itis not my documentation or able to 

speak to this issue here, I was not on the nursing unit 

at the time so when you're recording in the intake and 

output column normal practice in the nursery the babies 

would have a clipboard and it was the responsibility of 

whoever picked up the documentation and wrote it, they're 

writing what they read off of a flow sheet. 

So I have recorded the baby took three ounces of 

dex just to record the intake and output at that period 

of time. 

Q That would have been - -  

A That wouldn't have meant that I fed that infant. 

The documentation here does not reflect that. It will be 

whoever has picked up and recorded off of a flow sheet 

unless there was something reportable. 

Q What are reasons or were reasons in 1991 for the 

nursing staff to feed a child dex, I don't even know the 

proper term, is it dextrose? 

A Dextrose water. There could be several. There 

could be several, many, many, many. 

Q Okay. What were some common reasons? 

A Breast-fed babies, which it doesn't appear that 

this was a breast-fed baby. Breast-fed babies would get 
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dextrose water if they were soupy, mucousy rather than 

the formula. 

Q When you say soupy? 

A Gagging, spitting, if they had some mucous. 

Q Gotcha. Any other reasons that tome to mind? 

And I don't want to hold you to a set list. 
I .  

A No, I can only just give - -  there are several. 

Sometimes to help ensure when a baby's under phototherapy 

just to give him the extra supplement sometimes 

physicians will order it but not even - -  sometimes a 

nurse will opt to if they seem soupy or gagging with a 

feeding of formula or have spit, they'll give them water 

just to see the nipple and how they suck. Just a matter 

of preference. I cannot speak to why the baby was given 

water. 
Xnf ShOoJd Lvt141-u c f w _ @ - ~ ~ ~  

shou ld  ~ ( ) 4 . 5 / - i c  & 3 
Sometimes another illustration, if the mother 

was off the unit for a tubal ligation, not feeling well 

herself or whatever was going on with the mother, they 

would say would you feed the baby in the nursery and we 

give the baby, could be formula, it could be formula. If 

it was a formula, if it was a breast baby definitely it 

would just be a dextrose water. 

each. 

Q You mentioned dinner break. When you normally 

Different perimeters for 
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took a d inne r  break i n  1 9 9 1  i s  t h e r e  a s t anda rd  time you 

would t a k e ,  a ha l f  hour o r  an hour o r  d i d  i t  vary? 

A Normal was, t h a t  p a r t i c u l a r  s h i f t  was 4 5  minutes 

because y o u ' r e  al lowed two breaks  and a lunch  p e r i o d ,  

most people  took both of them t o g e t h e r  and then  w e  t a k e  a 

break l a t e r  i n  t h e  evening,  a s h o r t  break l a t e r .  

Normally 4 5  minutes.  

Q NOW, t h e  no te  t h a t  appears  a t  18:40 on t h e  

r i gh t - hand  column t h e r e  appears  t o  be s igned  by D L e e .  

D o  you see t h a t  o r  does t h a t  r e f e r ence  a D r .  L e e ,  I 

guess?  

A No, DeLee is  a mucous t r a p ,  a s u c t i o n  where you 

would pu t  l i k e  a s t r a w  tube  t o  t h e  baby. 

of equipment. 

appears  t o  be Wendy Ze t te l .  

T h a t ' s  a piece 

The nurse  who made t h a t  documentation 

Q Okay. Now,  going back t o  t h e  f eed ings ,  you use  

t h e  terminology i n  your f i r s t  no te  f a i r l y  w e l l  and t hen  I 

t h ink  you t o l d  m e  t h a t  t h e  t h i r d  no te  t h e r e  a t  2 2 : 3 0  t h e  

f a i r l y  w e l l  was a c t u a l l y  cha r t ed  by someone e l s e ,  

c o r r e c t ?  

A Uh-huh. 

Q 

t h a t ?  

When you say  f a i r l y  w e l l  what do you mean by 

A I t  could mean d i f f e r e n t  t h i n g s  a s  w e l l .  Were 
I D InrQfl. 
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Point me, I'm sorry. A 

MS. BAER: I'm sorry, was the 

question whether these categories would 

equate to her definition of fairly well in 

any way? 

MR. KULWICKI: Correct, yeah. 

A Urn, that would correlate, I mean, the 

description where you're saying good, fair or poor would 

correlate the quality of the baby's suck. 

being done, not particularly addressed here but when 

someone is completing assessments when they're not 

feeding an infant or that, it's what you observe part at 

that time. 

correlating what we would count on the other side, yes, 

yes. 

Assessments 

But if you're asking to these words am I 

Q .Okay. So on page three here where you have the 

term fair for suck and you use the term fairly well, is 

that the equivalent of fairly well to fair suck? 

MS. BAER: 

ahead. 

Objection. Go 

A Fair suck would be fair, fairly well, went a 

little better than fair, fairly well. I don't know how 

to be more clear. 

I'm just trying to understand your terminology. Q 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22  

2 3  

2 4  

37  

A Okay. 

Q Okay. What were the - -  were there protocols in 

1991 for when a baby’s temperature should be assessed how 

often in the nurseky? 

A I don’t know if there were. I can get you a 

written protocol. Babies were assessed every eight hours 

other than a baby under phototherapy would require every 

four hours simply because their body’s exposed. 

Q Okay. And how were the temperatures 

1991 in the nursery, done axillary or rectal? C W  

A Axillary. 

Q Okay. And what type of instrumentation was used 

to record temperatures in 1991? What type of monitor, 

temperature monitor, standard mercury-based thermometer 

- -  

A Um - -  

Q - -  or electronic? 

A Yeah, I’ve been out of the clinical field but 

where you have a probe, digital and you put a cover on 

it, use it, it beeps when it is finished. I think they 

were called IVAC, the company that would make them. 

Q Okay. In 1991 were there protocols in place or 

standing orders in place for when you should contact the 

attending pediatrician relative to a newborn in the 
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newborn nursery? 

A No. To have a specific protocol, standing, 

3hr standing guideline, temperatures above 100 would be 

reportable but then other pediatricians you could have 

_. 

of? 
-4). 
4 specific requests by different pediatricians. You're 

working with a versified group of people. 
I 

So in a normal newborn nursery you would have 

very, very basic minimal standing procedures because 

different physicians preferred it different ways. It was 

very hard to have a standard when you're dealing with 

different groups. 

temperatures, feeding difficulties, problems, anything 

significantly reportable. 

Q 

So any nursing judgment besides 

Let me hand you what we've marked as Plaintiff's 

Exhibit 8. Why don't you take a look at that. Have you 

seen that document before? 

A 

way nurses were trying to get guidelines. 

physicians didn't want dex for their babies and others 

wanted you to give them dextrose regardless. And this 

was to try to get some kind of reference for nurses to 

use and not offend anyone. 

Q Do you remember these, these forms for the 

various pediatricians, prepared and on hand in 1991? 

This particular one I'm aware that that was a 

Some 
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A Yes, in ,newborns. Yes, anyone. 

Q All this refers to newborns. 

A Okay. 

Q Is it important to recognize sepsis early? 

A Yes. 

Q Is it important to recognize meningitis early? 

A Yes. 

Q The signs of sepsis can be subtle, correct? 

A Actually my professional expertise I don't think 

they're subtle at all. Having the years of experience in 

the nursery I think what you're dealing with are babies 

not able to localize an infection like an adult, so when 

an infant has sepsis, by the time they exhibit symptoms 

from the time they become acutely critically ill is a 

short time span. It's not something that gradually 

precipitates. 

see a baby become mottled and a baby become ill with some 

In the best of my expert opinion when you 
- 

/ 

of those adverse signs and symptoms; not feeding, general 
/ 

mottling, lethargy, there's a who le vast perimeters. 
c 

Q I'm going to go through that in a sec. 

A Not one specific symptom. 

Q I'm going to get that. 

A By the time they do that you have a - -  

Q I think you answered the question, you don't 
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consider that to be subtle? 

IJWd. 

A It's not a slow developing - -  

Q Okay. Would you agree that elevated 

in the first 48 hours of life is unusual? 

A Depends. No, I don't agree with that at all. 

There are too many perimeters that affect a baby's 

temperature. They aren't stable, that's why they're 

there for observation. Some babies need to be dressed &b+ 
less. A consistent temp would be significant but no, w? dl I\lR 

overdress an infant. Infants that have a little less 

round fat keeping them warn you need an extra blanket. 

You have hats for 24 hours. 

that. 

Q ,Would you agree that a temperature elevation in 

the first 48 hours of life raises the index for 

suspicion, warrants closer evaluation of that child? 

A You would want - -  as a nurse I would want to 

recheck, re-evaluate the temperature and not ignore the 

fact. Whatever measures I have done in the assessment, 

if I have taken off an extra blanket because the mother 

put on two fuzzy blankets will make a difference. A thin 

warm blanket compared to a big fuzzy one will make a very 

big difference. 

So no, I do not agree with 

So how they're swattled can make a 
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difference. I think the key is not ignore temperature 

and recheck the infant. & - 
Q Would you agree that early detection of sepsis 

offers the best chance for optimal outcome? 

A Yes. 

Q And would you agree that the failure to detect 

sepsis early on puts the child at risk for morbid injury 

or death? 

MS. B M R :  Objection. Go 

ahead. Go ahead. 

A Yes. But can I clarify? 

Q Sure. 

A I don't think there's a lot of, I think you have 

a narrow perimeter to determine it, it's not an early on 

From my years of expertise and I was a transport nurse 

and we were called many times to institutions and by the 

time it would take for them to recognize it and call you, 

you get there, intervene on that child, you have a very 

narrow margin, that child is very sick. 

Q Would you agree that it's the duty of the nurse 

in the newborn nursery to perform periodic assessments 

and report any unusual or abnormal findings to the 

attending physician? 

A Would you repeat that? 
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Q Would you agree that it's the duty of the nurse 

in the newborn nursery to perform periodic assessments of 

the patients and rkport any unusual or abnormal findings 

to the doctor? 

A Yes, definitely. 

Q Would you agree that the following are signs of 

sepsis. First poor feeding? 

A I want to make sure I understand, each can be a 

symptom but it's not necessarily a symptom in itself? 

Q Okay, that's perfectly, perfectly correct of you 

to ask for clarification. 

A Okay. 

Q Would you agree that each of the following signs 

can be signs of sepsis. 

A P a y  * 

Q Poor feeding? 

A Y e s .  

Q Weak suck? 

A Yes. 

Q Vomiting? 

A It's not a significant, no. 

Q Tachypnea? 

A Yes. 

Q Cyanosis ? 

3 
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A Yes. 

Q Temperature instability? 

A Yes. 

Q Abnormal cry? 

A Yes. 

Q And what would you describe as an abnormal cry 

or how would you characterize an abnormal cry? 

A An abnormal cry, a high pick shrill, shrieking 

cry. My first response if I heard that was to feel the 

fontanel to make sure there wasn't any increased cranial 

pressure. The relevance of the cry could indicate 

something else neurologically. That cry, that type of 

cry would be symptomatic. 

Q Again, continuing with signs that can be signs 

of sepsis. Diarrhea? <- 
A I would say perhaps. Diarrhea's more of a 

common, it's such a common symptom to anything and to 

actually be able to - -  it's not the first thing I would 

look for or if I saw a child with diarrhea, sepsis is not 

the first thing I would think of immediately. I would 

want to go a step further because there is things, 

there's so many factors, feeding intolerances and formula 

intolerances it could be. It wouldn't be one of my focus 

points. 

3 



1 __ 
2 

3 

4 

5 

6 

7 

8 

v) 

11 ii! 

1 2  

13 
0 0 

s 

> 
n 
z 
3 
0 1 7  
iu 

E 
18 

19 

2 0  

2 1  

2 2  

2 3  

2 4  

4 5  

Q Decreased mor0 sign? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes. 

Floppiness? 

Yes. 

Lethargy? 

Yes. 

Jitteriness? 

Yes. 

Apnea ? 

Yes. 

Irritability? 

A 

be reflex irritability, muscle tone, but yes. 

Q Abdominal distention? 

A Again, it wouldn't be my first question or my 

first suspect with that symptom would not go to sepsis. 

But it could be associated if the infant actually is in a 

generalized state of sepsis. 

Q Petechia? 

A Yes, I would not expect to see that in an - -  I 

think that's more, perhaps a more significant symptom. I 

mean, as, as a professional, a baby with Petechia, I 

would trigger me as a nurse to say something really wrong 

other symptoms DICO, something significant going on if it 

Again, that would go with the cry and it would 
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was related to sepsis. 

Q Jaundice ? 

A Jaundice I would not - -  it could be. If you're 

asking me could these be symptoms? 

Q Yes. 

A And that's the most you want me to answer? 

Q Correct . 

A Okay, could. 

Q Pallor? 

A Yes, definitely. 

Q Grunting or flaring? 

A Yes. 

Q Hypoglycemia? 

A Yes. 

Q ,Blood pressure instability? 

A Yes, definitely. 

Q Hypotonia? 

A Yes. 

Q And you would agree with me that a newborn would 

not have to have all of these signs in order to be septic 

or have sepsis? 

A Yes. 

Q And you'd likewise agree with me that there's 

not one particular one of these. signs that must be 
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present in order for the child to be symptomatic for 

sepsis, correct? 

A Repeat that again. 

Q There's not one particular one of these signs 

that must be present in order for the child to be 

symptomatic for sepsis? 

A No. I hope I understand that correctly. We 

don't have specific - -  if they're not palloris, if 

they're not apneic then they couldn't be septic, that's 

what you're asking? 

Q We understand each other, yes. 

A Okay, okay. 

Q In 1991 were you aware of any higher than usual 

rate of GES infection, Group E strep infection in the 

NICU or nursery at Taledo Hospital? 

A .No. 

Q Are you aware of that ever occurring'? 

MS. BAER: Objection. Go 

ahead. 

A No, I am not. 

Q In 1991 what did you consider to be an elevated 

temperature? 

A Over 100 degrees axillary. Over 99 degrees I 

would sort of assess the surroundings, do the blanket, 

3 
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take one blanket off. Likewise, under 97.6 I would add a 

blanket or put a hat on. But again, each, each infant 

and each vital sign you had to assess the infant and the 

environment from which the infant came. Was the infant 

nestled with mother, like I prefaced before. Babies have 

a very difficult time during that transitional period, it 

takes them 48 hours to get their little thermostats but 

definitely 100 degrees at that point I would notify a 

physician. 

Q Would you agree that axillary temperature 

differs from rectal temperature by approximately two 

degrees? 

A Yes, definitely. That's why we would use 100, 

we would call a physician where on an adult patient 

perhaps not because we were doing it axillary 

temperature. 

Q Are you critical of anyone relative to the care 

of this child? 

A I don't understand. 

Q Were you critical relative to care that any 

nurse or doctor provided to this child? 

A Am I critical? 

Q Critical in the sense that you criticize or you 

think they could have done a be'tter job or they failed to 
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hours, Dr. Buganski was notified of the above episode. 

What above episode are you referring to? 

A What I'm referring to is what I see documented. 

I can only, like I said, I don't, I wouldn't have - -  I 

have no recollection but I would not, if these two nurses 

were documenting on this infant as floor nurses, I was 

out of the nursery when the mother reported an episode 

I would say babies come into the nursery at 7:OO o'clock 

to 8 : 3 0  in the evening, that was the one time in the 

nursery by the negative I can only go on the negative, 

the lack of there isn't any additional documentation that 

the infant was pink and stable at that time in the 

- nursery. 2100, notifying Dr. Buganski is simply baby has 

a 7 : O O  o'clock bilirubin. When I get my bili results I 

want to make sure that the doctor is aware of mother 

. -- 

,.' 

& 
e 

__.I-̂.--- 

reported these symptoms. So I am letting him know my 
m assessment, that since I've been in the nursery which 

would be negative that's all I can - -  or there would be 

something more documented here if the baby had additional 

symptoms or problems while in the nursery or during 

visiting hours there would be more documented here. I'm 

very confident of that. So it is simply making him aware 

of this. 

Q I'm not sure I followed you. The first question 

4 

cc 
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result, called to report it to the physician and say I'd 

also like to let you know what transpired earlier, mother 

states the baby had this when she was feeding the baby. 

That would be the normal contact as I can go from the 

documentation here. 
lP@ 

Q In your notation in the lower right-hand corner 

under progress where it says nipples slowly, what does 

that mean? 

A Is not an enthusiastic f e e s .  Isn't an 

aggressive eater, but does nipple and retains a feeding 

once they have nippled the feedings. 

that the baby is sucking and retaining feedings, but 

isn't over-aggressive. 

Q Would that be the equivalent of weak suck? 

A (No. If it was a weak suck, having a weak suck 

So it's telling you 

to me or a poor suck would warrant this baby, you 

literally would massage them to help them eat and at that 

point considering would they need a gavage feeding. Poor 

u idC 

suck, nipples slowly does not say anything negative, it 

simply says the baby is not an eager beaver sucker. 

are the gourmet type, slow, slow feedings. Some babies 

will complete an ounce, ounce and a half in six to eight 

minutes, other babies it might take 15, doesn't mean they 

They 

didn't eat, just means they nippled slowly. 
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Q Okay. In 1991 when you did phototherapy was 

there a standard that was followed with regard to the 

number of lights? 

A Um, the number of lights used? 

Q The number of bili lights that are used 

A At that time to the best of my recollection, 

because there's so many changes in phototherapy and 

different things, we would use, I don't remember what 

they're called but a bili light and the trend was if the 

baby had a high bili an aggressive treatment you would 

use an additional two lights, one above and one under 

tilt the light down and shine it in 

Q Were there ever times when you used four bili 

lights or three bili lights? 

A (Not on one infant. Not on one infant. 

Q Okay. During 1991 were there efforts made to 

monitor the temperature of the ambient air when a child 

was receiving phototherapy in a bassinet? 

A I don't understand ambient. 

Q The air around the child in the bassinet. 

A No. 

Q There wasn't any temperature monitor placed 

inside the bassinet or inside the yellow sheets that you 

described earlier to try to confirm how warm the air 

3 
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A Okay. No, there is not. 

Q I may be wrong. 

A There is not. 

Q Let me hand you Plaintiff's Exhibit 7 which is a 

two page document, the health care plan. I assume you 

didn't record any notes on that as well but if will you 

please look and tell me if that's the case. 

A No. 

Q And going back to Plaintiff's Exhibit 2, I'm 

just about done here. Page four when you talk about at 

2100 hours notifying Dr. Buganski as a courtesy to him. 

I'm not sure I fully understand that, what you mean by a 

courtesy to him, what sort of courtesy? 

A It's a nurses responsibility and courtesy, I 

don't mean, I don't mean it in the sense of grace and 

cordialiry. I mean it as a professional respect to the 

physician to keep him abreast of what's going on with 

this infant And this is something that could be out of 
Jj_ 

the normal circumstance, definitely not your normal 

circumstance. If I was not there to witness it I can 

only state to him, I have this information. 

1 

And again, I can't speak, I have no recollection 

of this child but what would be normal for me is anything 

that was going on, if the baby was having poor feedings 

3 
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or was persistently vomiting or had coffee-ground mucous, 

even though they are normal during a transitional phase 

out of courtesy, professional courtesy you're talking to 

the physician you're going to keep him abreast and let 

him know. 

Q Let me ask it a different way. Don't you think 

that the nurse, that this Nurse Johnson at 18:35 should 

have contacted the doctor at that time and reported these 

findings of arching the back and stiffening of the 

extremities, the cyanosis and the difficulty breathing? 

Don't you think that would have been proper procedure to 

- 

I 

notify the doctor immediately about those findings? 

MS. BAER: Objection 

A No, I do not. May I clarify? I mean I don't 

want to - ?  

QP un(QUr5'noNIrSBLu 
I 

Q No, that's okay. Go ahead, you can. 

A Truly mom stating something happened. There 

could be several things going on with an infant in a 

cyanotic state. You can become cyanotic just by 

swallowing down the wrong tube, choking on something. 

The symptoms as described, and truly, out of respect to, 

and with no criticism to the nurse at hand, if the nurse 

had observed it herself then the nurse would be obligated 

to call the physician and say this is happening because 
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she recognized there was some, whatever symptoms. When a 

mother would state that your next step would be keep a 

close watch on this baby because you don't negate what a 

mother has said, but a mother is not medically trained 

and sometimes the anxiety or the fear or for whatever 

reason isn't really - -  when somebody describes I was 

bleeding, I'm sorry, I don't mean to be dramatic, I was 

bleeding and when you assess it as a professional it's a 

very small amount than the lay person would determine. 

You know, the mother would become frightened. 

I do not necessarily think at that time the 

nurse had to call the physician. It would wsrrant let's 

watch this baby and see what happens and determine what 

it is, if there's something going on with this child, if 

it was a choking spell or what. 

Q Well, let me ask you about five minutes later 

when the child continues to be cyanotic do you think at 

that point in time the nurse should have contacted the 

doctor and said we have a reported choking incident and 

five minutes later the child continues to be cyanotic? 
.. 

MS. BAER: Ob j ect ion. 

A I can't speak to that documentation when I 

wasn't there. I have no knowledge what she means by 

cyanosis. I can't put words in'to her mouth and I know I 
L - 
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39 WEEKS 
MATURITY EVALUATION 
GESTATIONAL AGE BY EXAM. 
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RESPIRATORY SCORE 
TIME 
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AQUAM PHYTON I - 0  
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TRIPLE DYE TO CORD 119 YES 0 NO 
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LABORATORY DATA 

BLOOD SUGAR 

TIME 2210 RESULTS 

GASTRIC ASPIRATE SENT YES NO 

RESULTS 

< 
33p 6 RESPIRATORY DATA: 

BLOOD GAS: 
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CAPILLARY ARTERIAL ? 
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i 
/ 

INFANT TWNSFERRED TO 3 
3 1  



C 

The nurses  of The Toledo H o s p i t a l  Normal Newborn Nurse r ies  would 
l i k e  t o  improve communications w i t h  t h e  phys ic ians .  You will help  US 
achieve t h a t  goa l  by answering the fol lowing q u e s t i o n s .  We = o d d  alscr 
a p p r e c i a t e  one group response from those  phys ic ians  in a group p r a c c i c e .  

1. What do you consider  an elevaczd temperature f o r  which pou wt-sh 
t o  be  n o t i f i e d ?  

I2 97 
2 .  Do you wish t o  be n o t i f i e d  zfzer o f f i c e  h m x s  i f  rn kfa.2: aF?!ezrr; 

j a imd i ced ? 

- .  
3. -Do YOU wish to  be n o t i f i e d  af ts r  o f f i c e  hours  of a ? o s i t i v e  coombs trjt? 

5 .  WI;eE a mother is b r e a s t f a t d i n g ,  she  is ofven th2 option cC breas t fced l=g  
d u r i a g  t h e  n i g h t  o r  having her baby fed i n  t h e  zcrse?. i f  Fl2i decision 
is EO have t h e  baby fed in :he z u r s e r y ,  do you w a n t  t f ie baby t c  rczrfve 
d e x t r o s e  wster or  farmula? -. ,A& ?.~~>l;h 

I' 

b.afi-a L.y~i - .~  

Dextrose OR (Specify the  k h l  of  f o r n d a  JOU p r e f e r )  

6. If a b r e a s t f e e d i n g  iafzat is under phototherapy,  do ycu w t n t  EO pc 
w i t h  d e x t r o s e  or fa -mula?  h.=. 

- . - .. ..t- 7 

nov-me + nn- - ------- -- 
7. If baby's  bottom becomes reddened and/or  raw, what do you w a t  apF:iiad, 

i f  anything? &&+* - 
1 

8. If mom is O+ do you w a n t  a type and Coombs ordered? m-& hLCLj/Lxtdk-, 

/ .  

If you have any ques t ions  and /or  concerns ,  p l e a s e  include t t h e  

-. 



Phototherapy - Page 2 

c. Infant is well with no outstanding physical 
difficulties. Care should be taken to shield 
surrounding cribs from phototherapy - distance of 
eight (8) feet is recommended. 

7 .  Monitor and record intake and output every shift. 
8. Bilirubin levels should be done every 12 hours or as 

ordered while infant is under phototherapy. 
9. A Bilirubin level should be done 12 hours after 

phototherapy is discontinued to determine amount of 
"reboundii bilirubin rise. 

NURSING RESPONSIBILITIES: 

1. 

2 .  

3. 

4. 

5 .  

6. 

7 .  

a .  

Check placement of eye shields freauentlv 
a. 
Check temperature every 
may require Servo contr 
temperature. L 

Check for signs bf eye irritation orLdrainage _ _  

Observe and note any alterations in the infant's 
activity pattern as a result of this treatment. 
a. L e t h a r d  

~~ 

b. Loose, explosive, bright green stools 
c. Rash with bronzina 
d .  Signs of dehydracion; e.g. , sunken fontanels, dry 

mucous membranes or poor skin turgor 
Observe infant's color frequently, especially if under 
blue light, since recognition of cyanosis may be 
difficult. Turn light off for feedings. 
Turn infant frequently to provide maximum amount of 
exposed surface. Use tlfuzzyll pads to prevent skin 
breakdown. 
Do not use ointment or lotions to exposed skin areas 
when infant under phototherapy. 
Reinforce physician's instKctions and explanations 
about jaundice, bilirubin levels and use of phototherapy 
to parents. 
Notify physician of rapidly rising bilirubin levels as 
an exchange transfusion may be necessary. 

CHARTING : 

1. Chart and plot bilirubin on bilirubin graph for term or 
preterm infant, whichever the case may be. 

2 .  Record on Kardex date phototherapy started and date 
discontinued. 

. , .- 
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L IN THE COURT OF COMMON PLEAS 

LUCAS COUNTY, OHIO 

JOSEPH STALMA, a minor, 

by and through his mother and : 

natural guardian, Norma Stalma, : 

Plaintiff, 

-vs- : Case No. CI99-1762 

TOLEDO HOSPITAL, : JUDGE LANZINGER 

Defendant. 

- - -  

Deposition of LINDA JOHNSON, a 

Witness herein, called by the Plaintiff for 

Cross-examination under the Ohio Rules of Civil 

Procedure, taken before me, the undersigned, 

Kristie L. Birch, a Notary Public in and for the 

S,tate of Ohio, pursuant to agreement and 

I stipulations of Counsel as hereinafter set forth 

at Toledo Hospital Education Center, Room B, 

Toledo, Ohio, on Monday, June 5 ,  2000, at 1 2 5 4  

o'clock p.m. 

CLASSIC REPORTING SERVICE 

405 Madison Avenue 
Toledo, Ohio 43604 

1450 National City Bank Building 

(419) 243-1919 
- - _  
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A Record? 

Q Anywhere is it recorded that tells us how long 

the child had difficulty breathing? 
" 

A Not that I reported. 

Q Okay. Do you know given your personal 

recollection of what happens back then, do you know 

whether the child continued to have difficulty breathing 

up until the time that you returned him to the nursery? 

A Well, you would have to define difficulty 
7 * j  ,: .b IzL-fL'Ld 

breathing. L. - . i p k d c i  

Y h& [, t 4 L 7 - *  

Q Well, let me just say any unusual respiration 

pattern. 

A The reason that I returned the baby to the 

nursery is that he was continuing to inhale but he was 

not exhaling and his color was not improving. 
7 

Q Okay. So at the time that you returned hirn to 

the nursery he was still having that unusual breathing 

pattern? 

A Yes. 

Q Okay. After you made the exchange with Nurse 

Zettel did you then return to your station or did you 

stick around at all? 

A Um, I stayed in the nursery, I am not sure ox 

the length of time because I wanted to give her report on 
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instance such as we have described here a+; 18:35 ana 

18:40 is the type of thing that a nurse in the context of 

the newborn nursery ought to report to the attending 

pediatrician? 

MS. BAER: Object ion. Go 

ahead. 

A Urn, that is something - -  I'm sorry, rephrase the 

quest ion. 

Q Okay. The question is we have your note of what 

you recorded here and what I'm asking is is based on your 

current knowledge, current experience level, would you 

agree that an incident like that if reported to a newborn 

nursery nurse, a reasonable and prudent newborn nursery 

nurse would report that incident to the attending 

pediatrician or should report that? 

A My knowledge level now is not the same as it was 

then. It would be speculation on my point. 

Q What I'm asking is under your current level of 

knowledge would you agree that's something that should be 

reported to the attending pediatrician? 

MS. BAER: Objection. Go 

ahead 

A There are a lot of other circumstances that are 

useful in using whether this is something that should \ '  
ii 
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M S .  BAER: That's fine, 

you've answered it. 

A Okay. 

Q Why not? 

A Um, when I walked into the room this is what the 

mother told me had happened, this is not what I observed. 

Not knowing what the mother actually observed and 

possibly her interpretations of the situation would make 

it difficult to say that yes, this is definitely what 

happened and it should have been reported. 

Q Okay. 

A I'm not discounting what the mother said but 

unless I directly observe it I ' m  not sure what she's 

reporting. 

Q Okay. Again, under your current understanding 

of newborn nursery standards of practice would you agree 

that this incident with a backdrop of temperature 

instability as set forth in these records would be enough 

to have a reasonably prudent newborn nursery nurse report 

that to the attending pediatrician? 

A 
& MS. BAER:  Objection. 

Xow are you defining temperature instability? 

Q Just as recorded is what I said, as set forth in 

the notes with the first - -  
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Subject: PHOTOTHEUPY 

Index No. 89 
Date December 1989 
Supersedes:. 3 / 8 8  

BACKGROUND : 

Phototherapy is commonly used for treatment of rising 
bilirubin levels (hyperbilirubinemia). Bilirubin is broken 
down by the light to a decolorized, water soluble, apparently 
non-toxic product. It is not known how the light affects 
bilirubin metabolism.’ ‘ - 
EOUIPNENT : 

1. Phototherapy light with blue light (free standing) or 
the Wallaby Blanket or Ohmeda Bili Blanket ( a s  ordered 
by physician) 
Ophthalmic eye pads or bili mask 2 .  

3 .  Measuring tape 
4 .  Yellow plastic shields, if needed 

PROCEDURE : 

1. 

2 .  

3. 

4 .  

5 .  

6 .  

r .  

7 

Obtain phototherapy light according to physician’s 
order. 
Completely undress infant and place in isolette or 
bassinet, cover perineum with diaper or disposable face 
mask with noseguard removed. 
Cover baby’s eyes 
prevent retinal damge/ulceration. 
Place light over 
turn on lights. 

with disposable bili mask to 

bassinet. Plug in cord and 
lights to infant should 

be-approximately 18 inches. When using the Wallaby, or 
Ohmeda, cover the pad with a disposable cover and place 
infant directly on the Wallaby pad. 
If desired, obtain and fasten yellow plastic sheets 
around edges of light to prevent scatter of blue light. 
Plastic sheets are reusable and should be cleaned with 
A-33 between uses. 
Infants .may receive phototherapy in open cribs provided: 
a. Infant is of term gestation 
b. Temperature is stable 

. I. 



The nu r ses  of The Toledo Hospi ta l  Normal Newborn NlJrseries would 
You will help us  l i k e  t o  improve communications wi th  the phys i c i ans .  

achieve t h a t  goa l  by a n s w e r i q  the following ques t ions .  
' app rec i a t e  one group response from those phys ic ians  in a group p r a c t i c e .  

We x o ~ l c i  a l s s  

1. What do you cons ider  zn e leva tad  temperature €or which gotl wish 
to  be  n o t i f i e d ?  

2 .  Do you wish t o  be n o t i f f e d  ~ f ; i ? t  o f f i c e  hovrs  i f  G,. Itfa-,: aF;ezrs 
j airnd i ceci ? 

_ -  

3. ,% you wish t o  be n o t i f k d  a f t s r  c f f i c e  hours  of 8 g o s i t i v e  coombs test? 

7 .  If baby's bottom becones reddened andlor  r a w ,  what do you w a t  agpiiad, -. ---- -  - 

if anything?--- &-*--- 
8. If m m  is O+ do you w a n t  a type and Coombs ordered? Jtds b-&] 

. .  
, . .  . . .  . .  . .  

. .  

If you have any ques t ions  and/or c'mcerns, p l e a s e  i n c l u d e  them. 

Sincerely, 
L. 

P a t  Clay, R=N= . . . -  
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specifically is when you were on duty as an LPN was there 

an RPN, I'm sorry, an RN that was supervising you? 

A Yes. 

Q And was that the floor nurse or an 

actual - -  who was it? 

A It would be like, I always wor then 

and it would be the RN in charge of, it was normal 

nursery, there was in RN in there and then on the floor 

there would be an RN. But I was, she was in charge of 

me, the nursery was in charge of me, the RN. 

Q Let me make sure I understand. The floor nurse 

or the charge nurse was supervising you? 

A Well, overall on nights there would be like one 

main charge nurse like through the whole third floor. 

Q Okay. 

A 

know, we were in the north part. 

There's, you know, a north and south, and, you 

Q Okay. 

A +nd she, you know, t he  RN would go to her if 
r r 0 r j - q  

+nd she, you know, t he  RN would go to her if 

Q Okay. 

A 

- -  

Q Okay. 

A She was in charge of the whole floor. 

Q All right. And what about the RN who had direct 

patient care responsibilities, did she also have 
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Q And were you trained to take and record the 

blood pressure? 

A Just, it was temperature and heart rate and 

respiration rate, TPR we'd call it. 

Q 6, 

A No, that was not practice. Well - -  I 

mean, if I took care of mothers you would take blood 

pressure but not a baby's you would not do that. 

Q Okay. And with regard to phototherapy were 

there standard practices regarding what procedures were 

to be followed during phototherapy in 1991? 

MS. BAER: By the LPNs? 

MR. KULWICKI: Yes. 

A I don't know. I don't recall anything being 

you know, it 

was just common practice. There's so many babies under 

the light that, you know, you just would kind of like, a 

given. 

Q Okay. Let me ask you a couple questions about 

those common practices. Was - -  well, first of all, 

before I ask you about those common practices let me hand 

you Plaintiff's Exhibit 9, a three page clinical nursing 

procedures sheet. Have you ever seen that document 

before? 
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A I'm not really sure, I might have glancing, you 

know, maybe, but nine years ago it's hard to say. 

Q That's fair enough. Going through that sheet 

let me ask you if some of these items were what you would 

have considered common practices in Mar 

First of all, 

A There was common times with one or more, depends 

on how high the level was. 

Q What did you consider to be a high level - -  

MS. BAER: Ob j ect ion. 

Q - -  bilirubin in 1991? 
A I wasn't trained, you know, LPN was not that 

trained in the values. , 

Q 

the physician? 

A Right. 

In-'other words those definitions were made by 

Q Rather than by the LPN on the floor? 

A Right. 

When there was more than one bili light - -  well, Q 

let me ask you this, did you ever see when there was as 

many as four bili lights at a time? 

A Yes. Well, not really. I don't recall. I 
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might have not worked. I work, I was working part time. 

Q Okay. Would you agree that it was a common 

practice in 1991 during phototherapy to unclothe the 

child except for eye patches and covering of 

genitalia? 

A Yes, that's common, uh-huh. 

Q 

to cover the child or wrap the child with a blanket 

And it would be, it would not be common practice 

during the course of phototherapy, correct? 

A Right. 

Q Do you know whether in 1991 there was any effort 

made to monitor the temperature of ambient air around a 

child undergoing phototherapy when the child was in a 

bassinet rather than an isolette? 

A I dpn't recall. 

Q In "assessing a child's temperature, a newborn's 

temperature what did you consider to be an elevated 

temperature in 1991? 

A 

Q 99 axillary? 

We were trained anything 1 

A Axillary, yes. We were not allowed to do 

rectally. 

Q Okay. And did you understand in 1991 that the .. 
axillary temperature of 99 would be the equivalent of 101 
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rectally? 

A Right, add a degree. 

Q Well, I added two degrees. 

A Right. Yeah, yeah. I was always 

round out and add one. 

Q .  One degree? 

A Right. 

Q Okay. And let me hand you Plaintiff's Exhibit 

8, a one page document. Have you seen that before? 

A What I recall, I remember there was like a kind 

of standing order protocol that we would go back and what 

doctors wanted what. I'm not sure if I seen this, per 

se, this paper, but I remember there was like a break, go 

and see if the doctor wants dex water. 

Q Okay, Fair enough. And was it the practice of 

the nurses in the newborn nursery to follow the standing 

orders that were posted by the attending pediatricians? 

A Oh, yes. Oh, yeah. 

Q And you would agree that e 

standing order by a 

f 

A Right. 
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Q D o  you agree t h a t  t he  s igns  of s e p s i s  can be 

s u b t l e ?  

A Y e s .  

Q gree thst tempera 

t h e  f irst  48 hours of l i f e  is UAUS 

A I would say i t ' s  unusual,  ' 

Q Would you agree t h a t  e a r l y  de t ec t ion  of s e p s i s  
c b 4 , L f = j s  

o f f e r s  t h e  bes t  chance f o r  optimal outcome? 

MS. BAER: Object ion.  G o  

ahead. 

THE WITNESS: I ' m  supposed t o  

answer t h a t ?  

MS. BAER: G o  ahead. You may 

go ahead. 

A Y e s .  , 

Q Wotild you agree t h a t  t h e  f a i l u r e  t o  de t ec t  

s e p s i s  e a r l y  on pu t s  t h e  c h i l d  a t  r i s k  f o r  morbid i n j u r y  

o r  death? 

MS. BAER: Object ion.  G o  

ahead. 

A Y e s .  

Q 

i n  t he  newborn nursery t o  perform pe r iod ic  assessments of 

the  newborns and r epo r t  any unusual o r  abnormal f i nd ings  

Would you agree t h a t  i t ' s  t h e  duty  of t h e  nurse  

.., 
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to the doctor? 

A Yes. 

Q Let me ask you this, would you agree that the 

following can be signs of sepsis. 

A Um, can. Can be but could, coul 

baby, could be, you know, immaturity. 

Q Okay. Can w e a sign of sepsis? 

A 

and immaturity and sleepiness. 

Y 

Yeah, it can but then it also can be sleepy baby 

Q Okay. To make this go quicker let me sort of 

clarify. I'm not asking whether, you know, if you see 

this sign in a child that it automatically means that the 

child has sepsis, but what I'm asking is whether or not 

these are recognized as signs that can be signs of 

sepsis, okay? 

A Y e s ' .  Okay, right. 

Q 

A Yes. 

Q 

A Yeah. 

Q 

A Yes. 

Do you understand what I'm asking? 
I 

Q abi 1 i ty? 

A Yes. 
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A 
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A 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

MS. BAER: 

ahead. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

> 

Yes. 

Yes. 

20  

Objection. Go 

I'm not sure about abdominal distention. 

That's fine. Don't just fall into line, if you 

don't agree just voice that, please. 

How about petechia? 

A I'm not sure on that. 
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A 

Q 

A 

Q 

A 

Q 

A 

e? 

I'm not sure on that. 

Well, possible. 

Possible. 

I'm not sure on that. 

Q Blood pressure instability? 

A Possible. 

Q 

A Possible, uh-huh, yes. 

21 

Q 

need not have all of these signs, 

A Right. 

Q 

that the child must have in order to be symptomatic for 

sepsis? 

And would you agree that a child with sepsis 

correct? 

Andilikewise, there's not one of these signs 

A Right. 

In 1991 were you aware or were you made aware of Q 

a higher than usual rate of Group 4 strep infection at 
the newborn nursery or NICU at Toledo Hospital? 

A No. 

All right. I'm going to turn to the records Q 



1 

2 
- 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

14 

15 

16 

18 

19 

20  

21 

22 

23 

24  

23  

morning on March 24th, correct? 

A Right , uh- huh. 

Q Okay. Now, and the initial CR would be yours, 

A Correct. 

A Yes. 

What would be the purpose of that note? Q 

A Well, probably we have report when we come in on 

midnights and, um, you know, the baby was using a regular 

nipple or a premie soft nipple. 

Q 

nipples used? 

And under what circumstances were premie soft 

A 

and if a baby, you know, his suck was not real strong or 

a baby with a lot of mucus it would take this formula, he 

would grab the formula, suck on the nipple a little 

easier. 

It was like a little softer with a bigger hole 

Q All right. Under suck you've noted fair, 

correct? 

A Yes. 

Q 

A 

that he had a fair suck. 

And what would be the purpose of that note? 

Probably going, you know, just from the report 
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A No, I don't recall back then, nu-huh 

What was your shift in 1991? Q 

A Night shift. 

0 Was it - -  

A I think it was back then 1l:O 

Q 11:OO to 7 :00?  

A Uh-huh. 

Q Okay. And then under muscle tone your initials 

appear next to hypertonic, correct? 

A Yes. 

And what does hypertonic mean? Q 

A Um, hyper, hyper tone. 

Q 

not that was an observation that you made or whether that 

was something,that was reported to you? 

And do you recall sitting here today whether or 

A Back nine years ago, I'm not sure. 

Q Okay. And then on the second column under 

color, your initials appear in the column next to pale, 

correct? 

A Uh-huh. 

Q Yes? 

A Yes. 

Q And cyanotic, correct? 

A Yes. 
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A Yes. 

Q And again, do you know whether or not that 

notation reflects that the child's abdomen was distended 

at the time you did your assessment or w 

reported to you by the previous shif 

change? 

A 

Q 

And again, I don't recall - -  
Okay. 

was 

A - -  on that one. 

Q 

handwriting? 

A No. 

NOW, under tests slash labs is any of that your 

Q 

treatment, doesn't appear that any of that's your 

handwriting either, correct? 

And then down below where it references 

A 

Q 

notation? 

No:' Just the night column there's one there. 

Next to the each feed see I & O ,  is that your 

A Yes. 

Q What is that, looks like a number? My copies 

cut off. It's a CR? 

A Yes. 

Q Okay, I see. And what is that? 

A Just change diapers, feed, intake and output 
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record, which is what you feed the baby. 

Q Okay. And 'is that intake and output on page 

four of Plaintiff's Exhibit 2? 

A Yes. 

Q NOW, where did you record somet 

intake and outtake? 

A At 2:OO a.m. 

Q Could you just point to it? This right here? 

A Yes. 

Q Okay. And at 2:OO a.m. you recorded one ounce 

fair, correct? 

A Right. 

Q And what did you mean by fair? 

A Just probably, you know, wasn't very eager, just 

you know, a lot of newborn babies we 

Q Okay. 

A It's not an uncommon word to put. - use.d-Q-5 

Q 
o-n L h d  

Is that a reference to the suck, as in fair 

suck? 

A Yes. 

Q Okay. What else on page four of Plaintiff's 

Exhibit 2 bears your handwriting? 

A 

4 

Under the - -  well, the signature, the shift from 
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23 to starting - -  I can't read that. 23 to 3 or 7. 

Right there. CR, my initials and my name, signature and 

title. 

Q Oh, under signature? 

A And then the health care notes 

starting. 

Q All right. Why don't you take us through the 

note that's done at 12:OO o'clock. 

handwriting? 

Would you read your 

A Yes. 24:00, remains under phototherapy quiet 

and sleeping color pink. 

Q Okay. And why don't you tell us what you 

recorded at 2:15 in the morning of March 24th. 

0215, fed one ounce formula fair with premie - A 

soft nipple,'burped frequently, placed under phototherapy 

on abdomen, infant had high-pitched cry with rigidity, 

arms outstretched upward circumoral cyanosis noted with 

dusky undertones and pale, 02 given at three to five 

liters became flaccid and NICU no tified sta t. 

- 

c 

And then 
/ 

C. Rose, LPN. 

Q Let me stop you there and then we'll go to the 

continuation. Well, let's go to the continuation. 

A It's when my RN, you know, she takes over for me 

then. 
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A 

Q I understand. You would be assigned to eight to 

I didn't do all the babies. 

ten babies for instance? 

A Right, however many babies there 

Q 

your understanding that you were the on1 

For the babies that you're as 

performing vital assessments or did you understand that 

there would be another nurse that was also performing 

assessments of vitals of the same babies that were 

assigned to you? 

A Um, that was not common practice. 

Q Okay. I'm going to hand you what we've marked 

as Plaintiff's Exhibit 5 .  

A Did I clarify that? Did that make sense? 

Q Yes, 

A Okay. 

Q Do you feel like you need to clarify? 

A I don't know if you were asking me - -  

Q Let me try to flush it out. 

that during your eight hour shift you would perform an 

assessment at the beginning of the shift of the vitals? 

A Right. 

My understanding is 

Q And if the child was under phototherapy that you 

would perform an assessment usually twice during the 
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(Indicating.) 

Okay. Any other notes on that page that appear 

to be your handwriting or your signature? 

A No, I don't believe so. 

Q Okay. And why don't we go to the next Fage, 

page six. 

A All right. 

Q Any notes on there that appear to be your 

handwriting? 

A Again, the signature from 23 to 03:40 I think. 

Q Okay. Anything else? 

A No. 

Q Okay. Set's go to the next page and that should 

be the last page of that document. 

A Yes. 

Q Anything on there recorded by yourself? 

A The entire portion - -  

Q Okay 

A - -  is recorded by me 

Q Why don't I have you go through and read what 

YOU wrote there in 1991. 

A 02:30 apical pulse 116 irregular at this time, 

respirations 40, gruncing, subcostal retractions, 02 per 

mask given continuous, rigidity for five minutes, relaxed 
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somewhat, color - -  

MS. BAER: I think you 

skipped a line, relaxed somewhat and then 

A Oh, excuse me. Relaxed somewhat, color at this 

time - -  NICU nurse Maureen here at this time. Color 

continues pale green, cyanotic, breath sounds coarse, 

bagged per NICU nurse, Dr. Satish in and examined, orders 

received. Dr. Buganski notified of above, chest x-ray 

done, blood pressure done, 6 2  slash 42 slash 43 mean, 43 

was the mean dash 69 slash 42, the mean was 43. Blood 

culture drawn, plasmanate given by NICU nurse, lab work 

done, M. Zaenger, RN. 

Q Why don't we go to the entry at 3 : 3 0  on that 

same date. 

A Taken to visit mother, transferred to NICU in 

isolette with portable oxygen following another dusky 

episode. 

Q Okay. 

A M .  Zaenger, RN. 

Q And I think that's the last page of Sxhibit 1. 

Okay. Let me have you go back to page, page four of 

Plaintiff's Exhibit 1. There is an entry here, at let me 

get my copy, ectry at 5 : O O  o'clock in the morning which 

3 
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indicates temperature of 99. 

Let me ask you, was it your practice in 1991 to 

report any axillary temperature in the grade of 99 or 

above to the attending pediatrician? 

A Yes, if they so ordered it. 

Q Okay. And how would you find out if the doctor 

ordered that be reported to him or her? 

A I didn't understand your question. 

Q You said if the doctor ordered that a 

temperature of 99 or above be reported to then? then you 

would. And my question was a foll=w up to tha: ;.,.i::-r, *as 

how would you know whether or not the doctor ordered that 

temperature of 99 or above be reported to him or her? 

A We had a, I believe it was in a notebook at thar 

time that gave us guidelines for what the doctors 

preference was. 

Q All right. NOW, who else according to this 

record if you could just help me decipher it, and if you 

can't just tell me that you can't. But who else would 

have been on this shift at the time that this temperature 

of 99 was recorded at 5:OO  a.m.? 

A The other person caring for this baby was, T 

think it might be J. Green, I can't be certain of her 

signature, and she was a nursing'care assistant. 


