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R O D O L F O  P A T I N O ,  M. D . ,  1 
ALVARO P E N A ,  M . D . ,  J O S E P H  L. ) 
G I A C C H I N O ,  J R . ,  M . D . ,  R A U L  
V I L L A S U S O ,  M . D . ,  BORYS SUMYK, ) 

L T D . ,  a n  I l l i n o i s  C o r p o r a t i o n , )  
J I L L  W H I T N E Y ,  R . N .  SHARON R.  ) 
S T R I N G F E L L O W ,  R . N . ,  J E N N Y  
P E R R Y ,  R . N .  L O U I S E  HOWARD, 
R . N . ,  and  W E S T L A K E  COMMUNITY ) 
H O S P I T A L ,  

M . D . ,  M E L R O S E  P A R K  C L I N I C ,  1 

1 
D e f e n d a n t s .  1 

The d i s c o v e r y  d e p o s i t i o n  of F R E D  N E L S O N  L I T T O O Y  

M . D . ,  t a k e n  i n  t h e  above- en t i t l ed  cause ,  be fo re  Lucia 

R .  F i l i p p e l l i ,  a n o t a r y  p u b l i c  w i t h i n  and f o r  t h e  

C o u n t y  o f  Cook and S t a t e  of I l l i n o i s ,  and a C e r t i f i e d  

Shor thand  R e p o r t e r  o f  s a i d  s t a t e ,  a t  1 N o r t h  LaSa l le  

S t r e e t ,  S u i t e  3500, C h i c a g o ,  I l l i n o i s ,  on t h e  1 6 t h  day 

of M a y ,  A . D . ,  1995, a t  8 : O O  a . m .  
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A P P E A R A N C E S :  

LAW O F F I C E S  O F  DONALD J. NOLAN, by 
MR. P A U L  M. MC MAHON, 
( O n e  N o r t h  L a S a l l e  Street ,  3 5 t h  F l o o r ,  
C h i c a g o ,  I L  6 0 6 0 2 )  

O n  behalf  of t h e  P l a i n t i f f ;  

O’CONNOR, S C H I F F  & MYERS,  by 
MR. GREGORY G .  B A L O S ,  
( T w o  N o r t h  L a S a l l e  S t ree t ,  1 0 t h  F loo r ,  
C h i c a g o ,  I L  6 0 6 0 2 )  

O n  beha l f  of  t h e  D e f e n d a n t ,  
D r .  R o d o l f o  P a t i n o ,  

LAW O F F I C E S  O F  HORVATH & L I E B E R ,  P . C . ,  b! 
MR. S T E P H E N  A .  WHELAN 
( 3 0 0  W e s t  Washington S t r ee t ,  1 7 t h  F l o o r ,  
C h i c a g o ,  I L  6 0 6 0 6 )  

O n  beha l f  of  t h e  D e f e n d a n t ,  
D r .  A l v a r o  Pena and t h e  Melrose Park  
C l i n i c ;  

THOMAS C .  BARATTA J R . ,  & A S S O C . ,  by 
MR. SAMUEL A .  G A R N E L L O ,  
( M i d w e s t  C e n t r e ,  S u i t e  2 0 0 ,  
5 0 1  W e s t  N o r t h  A v e n u e  
Melrose P a r k ,  I L  6 0 1 6 0 )  

O n  behalf  of t h e  D e f e n d a n t ,  
D r .  J o s e p h  L. G i a c c h i n o ,  Jr .  

SANCHEZ & D A N I E L S ,  by 
M S .  L O R I  S .  YOKOYAMA, 
( 3 3 3  W e s t  Wacker D r i v e ,  S u i t e  5 0 0 ,  
C h i c a g o ,  I L  60606)  

O n  behalf  of t h e  D e f e n d a n t ,  
D r .  R a u l  V i l l a s u s o ,  

CM COURT R E P O R T I N G  S E R V I C E S ,  L T D .  
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A P P E A R A N C E S :  ( C o n t i n u e d )  

B U L L A R O ,  CARTON ti S T O N E ,  by 
M S .  AMY L. ANDERSON,  
( 1 0 0  N o r t h  R i v e r s i d e  P l a z a ,  S u i t e  2 1 0 0 ,  
C h i c a g o ,  I L  6 0 6 0 6 )  

O n  beha l f  of t h e  D e f e n d a n t ,  
D r .  B o r y s  Sumyk; 

C A S S I D A Y ,  SCHADE & GLOOR, by 
MR. S C O T T  J.  BROWN, 
(333 W e s t  Wacker D r i v e ,  S u i t e  1 2 0 0 ,  
C h i c a g o ,  I L  60606- 1289)  

O n  beha l f  of t h e  D e f e n d a n t ,  
Westlake C o m m u n i t y  H o s p i t a l .  

CM COURT R E P O R T I N G  S E R V I C E S ,  LTD. 
(312) 461-0505 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

W I T N E S S  
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Whelan 

NUMBER 
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MR. MC MAHON: L e t  t h e  r e c o r d  re f lec t  t h a t  t h i s  is  

t h e  d i s c o v e r y  d e p o s i t i o n  o f  D r .  F red  L i t t o o y ,  t a k e n  

p u r s u a n t  t o  n o t i c e  and c o n t i n u e d  t o  t o d a y ’ s  da t e  by 

agreement  of t h e  p a r t i e s .  

( W i t n e s s  d u l y  sworn . )  

FRED N E L S O N  L I T T O O Y ,  M . D .  

c a l l e d  a s  a w i t n e s s  h e r e i n ,  h a v i n g  b e e n  f irst  d u l y  

sworn, was examined and t e s t i f i e d  a s  f o l l o w s :  

E X A M I N A T I O N  

BY MR. MC MAHON: 

Q .  D r .  L i t t o o y ,  c o u l d  you p l e a s e  s t a t e  your  f u l l  

name and s p e l l  your  l a s t  name f o r  t h e  r e c o r d .  

A .  Y e s .  F red  Nelson L i t t o o y ,  L-i- t - t -o-o-y.  

Q .  Two T s ,  Doctor?  

A .  Y e s .  

Q *  Doctor ,  have you e v e r  g i v e n  a d e p o s i t i o n  

b e f o r e ?  

A .  Y e s ,  I have .  

Q .  You u n d e r s t a n d  t h e  basic ground r u l e s ,  t h a t  

I ’ m  go ing  t o  be a s k i n g  you a ser ies  o f  q u e s t i o n s ,  t h a t  

t he r e  i s  go ing  t o  be a c o u r t  r e p o r t e r  who i s  g o i n g  t o  

be t r a n s c r i b i n g  t h o s e  q u e s t i o n s  and y o u r  answers .  

F i r s t  of a l l ,  I would c a u t i o n  you t o  l e t  m e  

f i n i s h  t h e  q u e s t i o n  b e f o r e  you answer  s o  t h a t  t h e  c o u r t  

CM COURT REPORTING S E R V I C E S ,  LTD. 
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reporter can take down our questions and answers 

sequentially. Okay, Doctor? 

A. Yes. 

Q. Secondly, I would just say if there are any 

questions that you don't understand, I would ask that 

you let me know that, so that I'll rephrase the 

question. Otherwise, I'll have to assume that you 

didn't understand the question, okay, Doctor? 

A. Yes. 

MR. MC MAHON: Why don't we mark this as Exhibit 

1. 

(Whereupon Littooy Deposition 

Exhibit No. 1 was marked for 

identification.) 

BY MR. MC MAHON: 

Q. Dr. Littooy, I'm showing you what's been 

marked Plaintiff's Exhibit 1 for identification. 

Do you recognize that document? 

A. Yes. 

Q. What do you recognize that to be? 

A. My curriculum vitae. 

Q. Is that CV current? 

A. This is 1993, so it's not fully current, but 

there's probably an additional four or five articles in 

CM COURT REPORTING SERVICES, LTD. 
(312) 461-0505 
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addition to what you see there. 

Q. Would you be able to recall those articles 

off the top of your head, Doctor? 

A. No. 

Q. Are any of those articles articles that would 

contain issues pertinent to the facts in this case? 

A. No. 

Q. Doctor, your home address is current on the 

GV? 

A. Yes, it is. 

Q. Do you have any intentions to move in the 

near future? 

A. 

Q .  

A. 

Q .  

change of 

A. 

Q. 

A. 

Not in the near future. 

Your business address is also correct? 

Yes. 

Do you have any intentions to go into any 

employment in the near future? 

No. 

Doctor, where are you currently employed? 

and Hines Loyola University Medical Center 

V . A .  Medical Center. 

Q. What is your position? 

A. Plastic surgery at Loyola and ch ef of the 

division of peripheral vascular surgery f o r  Hines V . A .  

CM COURT REPORTING SERVICES, LTD. 
(312) 461-0505 
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Hospital. 

Q. Doctor, if you could give me an idea of what 

your responsibilities are in regards to your being a 

professor of surgery at Loyola? 

A. My responsibilities are to teach both 

residents and students to be productive in terms of 

research, which is primarily my situation, clinical 

research and patient care. 

Q. What about in your role as chief of 

peripheral vascular surgery? 

A. I'm head of that division and responsible for 

all of the goings-on in the division of peripheral 

vascular surgery at the Hines V.A. Hospital under the 

department of surgery. 

Q .  Doctor, can you give me a breakdown of what 

your professional week consists of, what types of 

responsibilities you would take care of on an average 

week? 

A .  It's a breakdown between patient care and 

teaching responsibilities and administrative 

responsibilities. Patient care is probably about 50 

percent of the time; teaching is about another 40 

percent; administrative is about 10 percent. 

Q -  Doctor, do you do any consultation -- 

CM COURT REPORTING SERVICES, LTD. 
(312) 461-0505 
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obviously you do some consultation on legal cases 

outside of your other responsibilities. 

Can you give me an idea of -- within a 

percentage, as you just stated, that added up to 100 

percent. If you can, include whatever consultations 

you do on legal cases into your overall job 

responsibilities. Can you give me a breakdown in that 

regard? 

A. Yes, it’s less than 5 percent. 

Q. Would be legal consultation? 

A. Yes. 

Q. Doctor, would that be true in regards to time 

spent? 

A. Yes 

Q. Would that also be true in regards as to a 

percentage of your income received? 

A. Yes. 

Q -  Doctor, is it your understanding that you are 

testifying today in regards to your expertise in 

vascular surgery? 

A .  Yes. 

Q. What makes you qualified to be a vascular 

surgeon? 

A. My training, which involved special training 

CM COURT REPORTING SERVICES, LTD. 
(312) 461-0505 
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i n  v a s c u l a r  s u r g e r y  beyond t h e  g e n e r a l  s u r g i c a l  

t r a i n i n g  and t h e  f a c t  I 've been i n v o l v e d  i n  s t r i c t l y  

p e r i p h e r a l  v a s c u l a r  i n  an  academic s e t t i n g  f o r  t h e  l a s t  

1 7  y e a r s .  

Q. Could I a s k  you, Doctor ,  t o  go t h r o u g h  what 

w e  marked i n  E x h i b i t  1 as  your  CV and i d e n t i f y  f o r  m e  

t h e  s p e c i f i c  i t e m s  which p e r t a i n  t o  y o u r  h a v i n g  

e x p e r t i s e  and b e i n g  q u a l i f i e d  i n  v a s c u l a r  s u r g e r y ?  

A .  On t h e  f i rs t  page,  i t ' s  p o s t g r a d u a t e  t r a i n i n g  

a s  a f e l l o w  i n  v a s c u l a r  s u r g e r y  i n  1 9 7 6  t o  ' 7 7 ,  

U n i v e r s i t y  o f  C a l i f o r n i a ,  c e r t i f i c a t i o n  o f  s p e c i a l  

q u a l i f i c a t i o n s  i n  v a s c u l a r  s u r g e r y  on t h e  second  page  

by t h e  American Board of Surge ry  i n  1 9 8 3 ,  f o r  which  

I ' v e  been  r ece r t i f i ed  i n  1 9 9 4 .  

T h e  f a c t  t h a t  I ' m  chief  o f  t h e  d i v i s i o n  of 

p e r i p h e r a l  v a s c u l a r  s u r g e r y  a t  t h e  Hines  V . A .  H o s p i t a l  

and t h e  f a c t  t h a t  I 've been  i n v o l v e d  i n  numerous 

c o o p e r a t i v e  s t u d i e s  i n v o l v i n g  p e r i p h e r a l  v a s c u l a r  

s u r g e r y  i n  t h e  V . A .  b o t h  a s  p r i n c i p a l  i n v e s t i g a t o r  and  

as  a p l a n n i n g  commit tee m e m b e r  on a t  l e a s t  two majo r  

c o o p e r a t i v e  s t u d i e s .  I ' v e  been i n v o l v e d  i n  several  N I H  

c o o p e r a t i v e  s t u d i e s ,  c l i n i c a l  c o o p e r a t i v e  s t u d i e s ,  and 

t h a t  my r e s e a r c h  h a s  been e n t i r e l y  i n v o l v e d  i n  t h e  a r e a  

of p e r i p h e r a l  v a s c u l a r  s u r g e r y .  

CM COURT REPORTING S E R V I C E S ,  LTD. 
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Q. Doctor, 1 note that you've written many 

articles. Could you take a quick look at the articles 

you list in your CV and identify for me which ones you 

feel have issues pertaining to the matters in this 

case? 

A. Should I just list numbers? 

Q. You can give me numbers. That's fine. 

A. For the bibliography, the papers that are 

published No. 4, No. 5, No. 11, No. 22, No. 29, No. 31, 

No. 4 1 ,  No. 50. I think that would be it. 

Q =  Doctor, when you said that would be it, were 

you just going through the articles? 

A. Yes. Do you want to go through the talks? 

Q .  Please, Doctor, can you go through the books 

and any presentations? 

A .  Nothing in the books. 

Presentations would start on Page 10. No. 7, 

8, 14, 15, 16, 28, 35, 36, 4 0 ,  42, 65, 66, 67, 68, 69, 

73, 75. That's it. 

Q. Doctor, as to your articles, those articles 

are all published? 

A .  The articles, yes. 

Q. It also says or in press? 

A .  Well, those are all published. 

CM COURT REPORTING SERVICES, LTD. 
(312) 461-0505 
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Q. Do you have those articles available to you? 

A .  Not readily, but someone -- I mean, they 
could be looked up in the various journals. 

Q. Okay. What about the presentations, Doctor? 

Do you retain any of those materials? 

A. No, I don't. 

Q. Doctor, just so that we are clear, the only 

opinions that you give that are relevant are opinions 

that are within a reasonable degree of medical and 

surgical certainty. So when I'm asking you questions, 

I would ask that you only volunteer opinions that do 

have that reasonable degree of certainty, and 1/11 

assume that that's the case unless you tell me 

otherwise, okay, Doctor? 

A. Yes. 

Q. Doctor, can you go through and tell me what 

materials you've reviewed in this case? 

A .  The Westlake materials for admission for a 

bypass, admission for removal of his toe, admission for 

epidural abscess and infected leg craft and amputation. 

And I believe there's some later rehab admissions, too. 

The office notes of Dr. Villasuso and Dr. Pina, and 

depositions from the patient and from Dr. Sumyk and one 

from Dr. Villasuso. 

CM COURT REPORTING SERVICES, LTD. 
(312) 461-0505 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17  

1 8  

1 9  

2 0  

2 1  

22 

23 

2 4  

13 

Q. You have a deposition from Dr. Villasuso? 

A. Yes, I do. 

MS. ANDERSON: Sorry about that. 

BY MR. MC MAHON: 

Q. Okay. You’ve reviewed all those materials 

prior to your deposition today then? 

A. Yes, I did. 

Q. Doctor, when were you first contacted in this 

case? 

A. Some years ago. I can’t remember exactly 

when. ‘ 9 2 ,  ’93 sometime. 

Q. Was that by Ms. Anderson? 

A. No. 

Q. Who were you first contacted by? 

A. I believe it was by you. 

Q .  Ms. Yokoyama? 

A. Right. 

Q. Would that have been in ‘92 or ’93? 

A. Sometime then. 

Q. Did you consult with Ms. Yokoyama on this 

matter? 

A. I reviewed something for her and discussed 

something with her, but I haven’t talked to her since 

then. 

CM COURT REPORTING SERVICES, LTD. 
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Q. Do you have any recollection of the 

conversation? 

A .  N o ,  I don’t. 

Q .  Did you make any notes as to those 

conversations? 

A .  No. 

Q. Were you paid by Ms. Yokoyama for your 

consultation? 

A .  Yes, I was. 

Q. How much were you paid? 

A .  I don’t remember how much time I spent 

reviewing the case at that time. 

Q. Do you have billing records, Doctor, that 

would indicate that? 

A .  I could find that, yes. 

Q. When was the next contact you had in regards 

to this matter? 

A. I believe it was from Ms. Anderson. 

Q. How long after your consultation with 

Ms. Yokoyama was that? 

A .  I don’t remember. 

Q. Was it within a matter of months? 

A .  I think so .  

Q .  Do you know how Ms. Anderson was referred to 

CM COURT R E P O R T I N G  S E R V I C E S ,  LTD. 
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you? 

A. No, I don't. 

Q. Were you retained by Ms. Anderson as an 

expert at that time? 

A. I was asked to review the records and 

retained as an expert, yes. 

Q. What does your retainer agreement consist of? 

A. I charge $ 2 0 0  an hour to review the case and 

$ 2 5 0  an hour for deposition. 

Q. Exclusive of the time that you reviewed 

materials for M s .  Yokoyama, how much time have you 

spent in regards to this case subsequent to your 

retainer of Ms. Anderson? 

A. Approximately five hours. I'm not absolutely 

sure about that. 

Q. Doctor, was there a reason why you were not 

retained by Ms. Yokoyama? 

A. I have no idea. I discussed it with her, and 

I never heard back from her, so I don't know. 

Q. Doctor, do you recall whether your opinions 

were favorable or unfavorable to Dr. Villasuso in this 

matter? 

A .  They're favorable from my standpoint as I was 

reading records now, so it must have been favorable 

CM COURT R E P O R T I N G  S E R V I C E S ,  LTD. 
( 3 1 2 )  461-0505 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

16 

then , too. 

Q. Doctor, can I take a quick look at your 

records? 

A. Sure. 

Q. Can you tell me, Doctor, have you made any 

marks in these records? 

A .  I don‘t believe so. 

Q. Do you use any highlighter or post-it notes 

or anything like that when you‘re looking through 

records? 

A. No. 

Q. Do you have any notes that you took in 

regards to these records? 

A .  Yes, I do. 

Q. Is this the sum total of the notes you’ve 

taken in regards to this case? 

A .  That’s it. 

Q. Do you have any other types of record or 

memoranda at all in regards to this case? 

A. No. 

Q. You don’t have any types of notes in regards 

to telephone conversations you made in this case? 

A .  No. 

Q. Doctor, when did you prepare these notes? 
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A. When I went through the records. 

Q. Was that the first time you went through the 

records for Ms. Yokoyama, or was it the second time you 

went through them for Ms. Anderson? 

A. Probably a combination of the two. I don't 

remember the timing exactly as to how that came about. 

MR. MC MAHON: Why don't you mark these as Exhibit 

2. 

(Whereupon Littooy Deposition 

Exhibit No. 2 was marked for 

identification.) 

BY MR. MC MAHON: 

Q. Doctor, do you have any other materials 

contained in your file other than these records and 

those notes? 

A. No. This is correspondence primarily from 

Ms. Anderson -- I'm sorry. There is one other thing, 

summary judgment. 

Q. Can I take a look at the correspondence, 

Doctor? 

A .  Sure. 

Q. Doctor, you have a letter contained in your 

file dated December 9, 1992, from Lori Yokoyama? 

A. Yes. 
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Q -  Doctor, would it be fair to say that that is 

the first contact that you had in regards to that case, 

somewhere on or around December 1992? 

A. I think so. 1 have to look at the timing 

from Ms. Anderson. I don't remember exactly. It was 

fairly close I think. 

Q. Doctor, you were sent a number of materials 

from Ms. Yokoyama, is that correct? 

A. I believe so, yes. 

Q. Did you receive additional materials from 

Ms. Anderson? 

A. Yes, I've gotten depositions from Hanson and 

Sumyk. And maybe -- I can't remember whether -- and 

the summary judgment. 

Q. You weren't sent doubles of those records? 

A. No. 

Q. You had some records already, and you 

received some additional materials? 

A. I believe that's correct. 

MS. ANDERSON: You may want to look through the 

correspondence. 

THE WITNESS: I will do that and see, because in 

her correspondence she's listed things she sent to me. 

BY MR. MC MAHON: 
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Q. Why don't you take a look. Is this the only 

correspondence you received, Doctor? I don't see any 

letter from him. 

A. There's a letter in here, too. This is the 

deposition date. This is all I have. As far as I 

know, that's all I have. 

Q. That's the only correspondence you're aware 

of? 

A. That's all I'm aware of. 

Q. Doctor, there is a letter you had dated April 

21, 1993? 

A. 

Q. 

A. 

Q. 

A .  

Q. 

bill? 

A. 

Q .  

A. 

Q .  

Yes. 

That's from you to Ms. Yokoyama? 

Yes. 

You have a bill for $225? 

Correct. 

Would that have been the sum total of your 

Yes. 

A s  to Ms. Yokoyama? 

Yes. 

Doctor, in that April 21, 1993, letter it 

says that the checks are to be made out to Fred 

Littooy, M.D., Ltd. Are you a limited partnership? 
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A. Yes. 

Q. Are there any other entities that you have? 

Are you a corporation of any sort? 

A. I'm just a sole corporation. 

Q .  Doctor, as a sole corporation, is that how 

you received all of your income, from that sole 

corporation? 

A .  The income from my practice at Loyola, yes. 

Q. What about your consultation on legal 

matters? 

A .  Yes. 

Q .  Doctor, 

been marked Exhib 

I'm showing you what's previously 

t 2 for identification. 

Do you recognize those documents? 

A .  Yes. 

Q .  What do you recognize those to be? 

A .  Those are my notes from reviewing the case. 

Q .  Doctor, they're difficult to read, so I would 

just ask if you could go through them so that I can 

understand what they say. 

A .  Hanson versus Villasuso. 56-Year old, on. 

6-4-90 presented with a right fifth,toe trauma with 

gangrene. 8-5-90 consulted Villasuso. Glucose was 

at that time. No history of diabetes. No history of 
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claudication. Examination of his pulses on the right 

side show the femoral to be four plus, the popliteal 

dorsalis petis and posterotibial were absent. 

On the left femoral was four plus. The 

popliteal was described as palpable. The dorsalis 

petis described as palpable, no posterotibial. 

An arteriogram showed a right SFA occlusion 

at Hunter's Canal. Tibial level disease bilaterally. 

The right interior tibial was occluded. Questionable 

posterotibial occluded at the ankle on 8-9-90 at a 

right femoral above knee popliteal gortex under general 

anesthesia. Angioscope was used. Debrided the right 

fifth toe. 

8-31-90 right fifth toe, metatarsal 

phalangeal amputation, which was closed. On Timentin 

for antibiotic coverage. 11-13-90 decompressive 

laminectomy. 11-21-90 removal of the infected fem pop 

graft at, probably, surgery. Graft was occluded. 

Arteriotomies were closed with Prolene. On 11-28-90 

right above-knee amputation. 

Then on the next side Villasuso -- those are 
from his office notes. 8-9-90 fem pop. 8-13 in the 

office gangrene, fifth toe well-limited. 

8-31 amputation. 9-4 office, cellulitis. 
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Cipro started. 9-11 in the office, improved, staples 

out. 9- 25  abscessed right foot, incision and drainage. 

9-27, I believe it is, office, better. 10-2, 

wound okay. 10-9, debrided. 10-23, debrided. 10-31 

much better. Return to clinic in three weeks. 

Then notes from Pina Patino. 6-26-90, right 

fifth toe subungual hematoma, drained it. 8-2-90, 

right fifth toe tender, painful. Tender and painful 

again, I guess. 

8-4-90 right SFA occlusion diagnosed. 

Recommend fem pop. 8-24-90 right fifth toe, no 

cellulitis on cipro. 

10-23-90 lost 20 pounds. Ordered CBC and 

SMAC, S-M-A-C. Foot healing, secondary to toe 

amputation. 11-11-90 acute low back pain with lower 

extremity weakness, admit. 

The second card, admitted to Westlake 8-7-90. 

Fasting blood sugar 171 while on IV, Dextrose will 

follow. X-ray of the foot, suspicious for osteodistal 

phalanx. 8-9-90 fasting blood sugar 134 on IVs. 

Discharged 8-14-90. On Cipro. Cellulitis of 

the toe improved. Discharged on a 2,000 calorie ADA 

diet. Termed a borderline diabetic. No glucose in the 

urine. Toe amp. Did sign a consent for amputation of 
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the fifth toe. Done as an outpatient. 

Q .  Doctor, would it be fair to say that the 

notes you took are notes that you considered to be 

important to your forming opinions in this case? 

A .  Yes. 

Q. Doctor, do you have an opinion as to whether 

Ken Hanson is a diabetic today? 

A .  Yes. 

Q *  Doctor, do you have an opinion as to whether 

Ken Hanson was a diabetic on June 4, 1990? 

A .  Probably was. 

Q .  Doctor, what symptoms are indicative of 

diabetes? 

A .  They can be polyuria, basically increased 

glucose in the urine. Some have to go more frequently. 

They can actually have extra hunger because of it and 

having to go to the bathroom more often at night. 

Things like these can be kind of early signs. 

There can be other things that can actually 

come in, hyperglycemic shock. They can sometimes 

present with infections that you wouldn't expect 

because they don't heal well, particularly in the lower 

extremities. There's a lot of ways they can present. 

Q. Doctor, what about a problem with distal 
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pulses, if they were reduced or absent? 

A. It can be atherosclerosis. It can be the 

diabetes. More likely the atherosclerosis. 

Q. That's consistent with diabetes? 

A. A diabetic has a risk factor for 

atherosclerosis. 

Q. Doctor, do you have an opinion as to the 

cause of Mr. Hanson's atherosclerosis? 

A. Aging, smoking, diabetes. 

Q. Would the fact that Mr. Hanson was a smoker 

have been information that would have been important to 

you if you were seeing Mr. Hanson on June 4, 1990? 

A. Sure. 

Q. Doctor, are you familiar with the standard of 

care for a general surgeon? 

A. Yes. 

Q. Are you familiar with the standard of care 

for an internist? 

A .  Not entirely, no. 

Q. Do you have 

an internist? 

A .  No. 

Q. Doctor, wou 

any training in 

d you be qualif 

general practitioner in medicine? 

that regard as to 

ed to be a 
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A .  N o .  

Q .  Why i s  t h a t ?  

A .  I would have  t o  go back  and do some 

r e f r e s h i n g  j u s t  b e c a u s e  I h a v e n ' t  d e a l t  w i t h  t h e  b road  

s c o p e  of  g e n e r a l  p r a c t i c e  f o r  18 y e a r s .  

Q. Doctor ,  do  you have  an  o p i n i o n  a s  t o  what t h e  

s t a n d a r d  o f  c a r e  would have  r e q u i r e d  a s  t o  t h e  

e x a m i n a t i o n  o f  Ken Hanson on J u n e  4 of 1990? 

A .  I t  depends .  H e  had had t r auma .  As I 

u n d e r s t a n d  it, he had e v i d e n c e  o f  a t rauma i n  h i s  t o e .  

T h e r e  i s  no e v i d e n c e  a t  t h a t  t i m e  t h a t  h e  had d iabe tes .  

And I t h i n k  t h e  examina t ion  would have  been  a l o c a l  

e x a m i n a t i o n  l o o k i n g  f o r  any e v i d e n c e  of  i n f e c t i o n  a t  

t h e  a r e a ,  what t h e  e x t e n t  of  t h e  t r auma  was, how he  was 

r e s p o n d i n g  t o  t h e  t rauma i n  t e r m s  of h e a l i n g  t h a t ,  and ,  

p e r h a p s ,  a n  e x a m i n a t i o n  of h i s  p u l s e s  i f  it w a s  f e l t  t o  

be n e c e s s a r y .  

Q. I ' m  s o r r y .  What was y o u r  l a s t  -- 
A .  P e r h a p s  an  examina t ion  o f  h i s  p u l s e s  i f  he  

f e l t  it t o  be n e c e s s a r y .  

Q. Doctor ,  do you know i f  a n  e x a m i n a t i o n  of 

M r .  Hanson's p u l s e s  w e r e  done on J u n e  4, 1990? 

A .  I do n o t .  

Q -  You d o n ' t  know one way o r  t h e  o t h e r ?  
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A .  I don't know. 

Q. Doctor, if they weren't done, would that be a 

deviation from the standard of care? 

A. Not necessarily. 

Q. Can you explain that answer? 

A. Again, it depends on maybe -- if the doctor 
knew the patient, maybe he knew what the pulse status 

was. In looking at the foot, there are other things 

you look at besides pulses to determine whether there 

was vascularization of the foot, whether this just 

appeared to be a local problem. He had no previous 

history that would go along with vascular disease such 

as claudication. 

Q. Doctor, would an initial examination of Ken 

Hanson on June 4, 1990, require a determination as to 

whether there's any ischemic changes in Mr. Hanson's 

feet? 

A .  Yes, 

Q. Are you aware of whether that was done? 

A. I don't know. 

Q. If that was not done, would you agree with me 

that that would be a deviation from the standard of 

care? 

A. Well, any time you have an injury to the 
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foot, you should look for the potential for that injury 

to heal, which would include the vascularity of the 

foot. 

Q. Doctor, you are familiar with Ken Hanson's 

medical history, correct? 

A. As it's in the medical record, yes. 

Q. Is it your understanding that Mr. Hanson was 

smoking on June 4 of 1990 -- was a smoker? 
A .  It's my understanding he was, yes. 

Q. Would you have made efforts to rule out 

whether or not Mr. Hanson was a diabetic on June 4, 

1990? 

A .  Not necessarily. 

Q. In what circumstances would you have done 

that? 

A. If he had given any history that would go 

along with it. If he had a family history, if there 

was some aspect of the healing of this wound that would 

have, perhaps, alerted me or made me suspicious one way 

or another. 

Q. That's what I'm trying to get at, Doctor. 

What are those things that would have made you 

suspicious? 

A .  It's hard to know. When you see someone with 
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an injured toe, you don't work them all up for 

diabetes. That's a long shot. I mean, you have to 

kind of look at the patient, get the history from them, 

go along with the injury. 

Q. Would you agree with me, Doctor, that 

Mr. Hanson's age would have been a relevant factor in 

whether you would be looking for him to be a diabetic? 

A .  Not necessarily. 

Q. Would you agree with me that a person who is 

in their 5 0 s  is more likely to have late onset 

diabetes? 

A .  Than who? 

Q. Than persons under that age group? 

A .  Well, because they're earlier and not late, 

yes, I guess that's true. Diabetes, in terms of adult 

onset, tends to occur -- it's going to be a higher 

percentage as patients get older. 

Q. Doctor, would you agree with me that the 

treatment which Mr. Hanson required as a diabetic is 

different from -- as to his injured toe was different 
from a person who is not a diabetic? 

A .  It's a little bit different. You have to be 

more aggressive with it, yes. 

Q. Why? 

J 
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A .  Because of the potential for it to not heal 

as well and to get secondarily infected. 

Q. Doctor, if I were to say that there is a 50 

times more likely chance of a diabetic having gangrene 

as a result of a trauma to a lower extremity than a 

nondiabetic, would you agree with that? 

A .  I have no idea where you get 50. It's 

greater, but I have no idea what the number is. 

Q. Can you give me a range of what degree 

greater in terms of -- 
A .  No, I can't. 

Q. You're saying you can't give me an opinion 

one way or the other? 

A ,  No, because it depends on the amount of 

vascularity of the foot. If someone has SFA 

occlusions, they're going to have the same -- 
potentially develop gangrene that the diabetic does -- 

(Short interruption.) 

THE WITNESS: If they have superficial femoral 

occlusion or occlusion vascular disease, that's going 

to be as much of a determinant as their diabetes. 

BY MR. MC MAHON: 

Q *  Doctor, do you teach students at Loyola 

University in regards to diagnosing occluded arteries? 
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A. Yes. 

Q. Do you teach students at Loyola in regards to 

femoral popliteal graft operations such as what was 

done on Mr. Hanson? 

A. Yes. 

Q. What texts do you use to teach those matters? 

A. I use my experience and my own know-it-all 

for the most part. 

Q. Do you use any texts? 

A. Not specifically. We recommend texts, but I 

don't use any specifically. 

Q. Are you teaching any students right now? 

A. Yes. 

Q. What texts are you using? 

A. The primary text we recommend is 

Rutherford's. 

Q. I'm sorry? Rutherford's? 

A. Yes. 

Q. That's the name of the author? 

A. Yes, it is. He's the editor. 

Q -  What is the name of the text? 

A. tJVascular Surgery. 

Q. Do you consider Rutherford's to be 

authoritative? 
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A .  A s  much as  any o t h e r  t e x t b o o k .  I t 's  a -- any 

book i s  a u t h o r i t a t i v e  j u s t  i n  r e l a t i o n  t o  t h e  p e o p l e  

w r i t i n g  it. Everyone has t h e i r  own o p i n i o n s .  There 

c a n  be more t h a n  one  o p i n i o n  a b o u t  t h i n g s .  

Q. Doctor ,  would you e x p e c t  t h a t  a p e r s o n  

q u a l i f i e d  t o  d o  v a s c u l a r  s u r g e r y  would b e  f a m i l i a r  w i t h  

t h e  m a t t e r s  -- w i t h  t h e  i n f o r m a t i o n  c o n t a i n e d  w i t h i n  

R u t h e r f o r d ' s ?  

A .  I t ' s  a f a i r l y  b r o a d  q u e s t i o n .  Someone d o i n g  

v a s c u l a r  s u r g e r y  s h o u l d ,  y e s ,  b e c a u s e  i t ' s  a g e n e r a l  

t e x t b o o k  on v a s c u l a r  s u r g e r y .  They s h o u l d  h a v e  

knowledge on t h a t .  

Q. D o c t o r ,  a r e  there  any p e r s o n s  t h a t  you c o u l d  

i d e n t i f y  f o r  m e  who a r e  l e a d i n g  a u t h o r i t i e s  on 

pe r fo rming  f e m o r a l  p o p l i t e a l  b y p a s s  g r a f t s ?  

A .  Numerous p e o p l e  have p u b l i s h e d  on t h i s .  

Frank V e i t h  is c e r t a i n l y  one  who h a s  p u b l i s h e d  a l o t .  

John P o r t e r ,  F loyd T a y l o r  a t  t h e  same i n s t i t u t i o n ,  Bob 

Lea ther  a r e  p e o p l e  who a re  p a r t i c u l a r l y  known f o r  t h e i r  

i n t e r e s t  i n  t h i s  a r e a .  

Q .  What a b o u t  i n  regards t o  t r e a t m e n t  o f  an  

i n f e c t e d  g r a f t ?  A r e  t h e r e  any p e r s o n s  t h a t  a re  l e a d i n g  

a u t h o r i t i e s  i n  t h e  U n i t e d  S t a t e s  i n  t h a t  r e g a r d ?  

A .  Not t h a t  I c o u l d  l o o k  t o ,  no. 
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Q. D o c t o r ,  c o u l d  you t e l l  m e  where t h e s e  p e o p l e  

a re  l o c a t e d ?  

A .  F rank  V e i t h  is a t  M o n t e f i o r e  i n  N e w  York. 

P o r t e r  and T a y l o r  a t  t h e  U n i v e r s i t y  of  Oregon. Bob 

L e a t h e r  is  i n  Albany. 

Q. D o c t o r ,  would you a g r e e  w i t h  m e  t h a t  a 

d i a b e t i c  s u c h  as  Ken Hanson would be more p r o n e  t o  have 

a minor  t rauma i n  h i s  f o o t  become i n f e c t e d ?  

A .  W e l l ,  he w a s  n o t  known t o  be a d i a b e t i c .  H e  

had e a r l y  o n s e t  d i a b e t e s  a t  t h a t  p o i n t ,  i n  t h e  v e r y  

e a r l y  d i a g n o s i s ,  b u t  even  s o  h e  would be a l i t t l e  more 

s u s c e p t i b l e ,  y e s ,  because  of h i s  d i a g n o s i s ,  p l u s  i n  

a d d i t i o n  h i s  SFA o c c l u s i o n .  

Q .  Would make h i m  more s u s c e p t i b l e ?  

A .  Y e s .  

Q. Doctor ,  would it have  been p o s s i b l e  f o r  Ken 

Hanson's o c c l u s i o n  t o  have  been  d iagnosed  on J u n e  4, 

1990? 

A .  P o s s i b l y .  I mean, I d o n ' t  know when it 

o c c u r r e d .  I t  c o u l d  have o c c u r r e d  between June  4 and 

h i s  coming i n  i n  August ,  b u t  more t h a n  l i k e l y  it was 

p r e s e n t  a t  t h e  t i m e  i n  J u n e .  

Q .  When you s a y  it w a s  more t h a n  l i k e l y  t h a t  it 

was p r e s e n t  a t  t h e  t i m e ,  c an  you e x p l a i n  t h a t ?  
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A .  There is no reason that this appeared to be a 

chronic occlusion when it was on the arteriogram, which 

was done two weeks later. So more than likely it was 

present at that point. 

Q. What diagnostic methods could have been used 

to diagnose that occlusion on June 4, 1990? 

A .  Physical exam. 

Q. When you say physical exam, would the matters 

you discussed earlier with regards to checking distal 

pulses, taking a history -- were there any other parts 

of the physical exam -- 
A .  Examining the foot. 

Q. As to ischemic changes, those types of 

things? 

A .  Yes. 

Q. Would you agree with me, Doctor, that 

determining whether or not there is an occlusion is 

something that does not require invasive techniques? 

A .  In general, that's correct. 

Q. Doctor, are you aware of whether or not a 

culture and sensitivity test was done on Mr. Hanson on 

June 4, 1990? 

A .  No, I'm not. 

Q. Do you have an opinion as to whether or not a 
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culture and sensitivity test should have been done on 

Mr. Hanson as to that right fifth toe? 

A .  As I understand it, he had a subungual 

hematoma. 

wanted to do a culture at that time. 

Q. Why is that, Doctor? 

A .  Itfs a simple trauma. As I understand it, 

I don’t think that I would necessarily have 

there was no evidence of infection. 

reason to do a culture. 

There is no real 

Q. It’s your understanding that there was no 

evidence of infection on June 4, 1990? 

A .  As far as I know. I would have to see 

exactly what the description of the foot was. 

understanding is it was a hematoma under the toenail. 

My 

Q. Would it change your opinion at all, Doctor, 

if there was evidence of infection on June 4, 1990? 

A .  Well, there has to be something to culture. 

You can have the cellulitis, but there’s nothing to 

culture with it if there‘s no drainage -- no culture 
drainage or an open wound. 

Q. Is that a yes then, Doctor? It would change 

your opinion if, in fact, theke was something to 

culture on June 4, 1990? A culture and sensitivity 

test is something that would have been appropriate? 
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A .  I would have c o n s i d e r e d  it. Again,  you have 

t o  l o o k  a t  t h e  p a t i e n t ,  l o o k  a t  t h e  s i t u a t i o n ,  b u t  I 

c e r t a i n l y  would have c o n s i d e r e d  it. 

Q .  Is there  any d a n g e r  t o  t h e  p a t i e n t ,  Doc to r ,  

i n  d o i n g  a c u l t u r e  and s e n s i t i v i t y  t e s t ?  

A .  N o .  

Q .  Is it an e x p e n s i v e  t e s t ?  

A .  I ' m  n o t  e x a c t l y  s u r e  what  t h e y  cos t  r i g h t  

now. I t ' s  p r o b a b l y  $100. 

Q. Doctor ,  was it a d e v i a t i o n  f r o m  t h e  s t a n d a r d  

of c a r e  n o t  t o  do a c u l t u r e  and s e n s i t i v i t y  t e s t  on 

J u n e  4, 1990? 

A .  I f  the re  i s  no d r a i n a g e ,  it w a s  n o t  a 

d e v i a t i o n .  

Q. Doctor ,  do you have  an  o p i n i o n  a s  t o  w h e t h e r  

a t  any t i m e  i n  M r .  Hanson's t r e a t m e n t  it w a s  a 

d e v i a t i o n  from t h e  s t a n d a r d  of c a r e  n o t  t o  pe r fo rm a 

c u l t u r e  and s e n s i t i v i t y ?  

M S .  YOKOYAMA: I would o b j e c t  t o  t h e  form of t h e  

q u e s t i o n .  

THE WITNESS:  T h a t ' s  a v e r y  l o n g  t r e a t m e n t .  You 

have t o  g i v e  m e  more s p e c i f i c s .  

BY MR. MC MAHON: 

Q. Doctor ,  when s h o u l d  M r .  Hanson have  been  
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scheduled for a follow up after June 4 ,  1990, if at 

all? 

A. Well, I would think within a week or two. I 

mean, you want to see the results of draining a 

subungual hematoma and make sure his toe is advancing 

properly in terms of healing. 

Q. Doctor, would you agree it would be a 

deviation from the standard of care not to follow up 

within a week or two with Mr. Hanson's presentation on 

June 4, 1990? 

MS. ANDERSON: I want to state an objection. I 

believe that you've already established that 

Dr. Littooy is not familiar with the standard of care 

f o r  a GP or internist. 

You can go ahead and answer, obviously, over 

my obj ection. 

BY MR. MC MAHON: 

Q. Can you answer? 

A. I know, in general, if you have a problem 

that you have taken care of that you would like to see 

the results of it, whether it's by phone, some 

communication with a patient -- if you're comfortable 

doing it by phone. But there should have been some 

sort of follow up, yes. 
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Q. Doctor, is there any difference between the 

standard of care required in the treatment of 

Mr. Hanson between a vascular surgeon and a general 

practitioner? 

A. With regards to his foot? 

Q. Correct. 

A .  No. 

Q. Would it be also be true in regards to 

diagnosing the occlusion in his right leg? 

A .  A general should be able to diagnosis 

but certainly a vascular surgeon is going to be 

attuned to it. 

Q. Doctor, what's your understanding as 

Mr. Hanson was first put on antibiotics? 

that, 

more 

o when 

A. I think -- as I remember, I think it was 

around the 1 s t  of August. I could be wrong about that. 

But I think it was at the time he was seen, and it was 

noted that the toe was getting worse. I believe they 

started Cipro at that time. I think he actually 

started before that, though. I think he started Cipro 

before he even came to the hospital, like on the 4th or 

5th or something like that. 

Q. Sometime in August? 

A. Yes. Certainly he was on it in the hospital, 
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b u t  I t h i n k  he w a s  a c t u a l l y  s t a r t e d  b e f o r e  he c a m e  i n t o  

t h e  h o s p i t a l .  

Q .  D o  you have  an  o p i n i o n  a s  t o  whether  

M r .  Hanson r e q u i r e d  a n t i b i o t i c s  p r i o r  t o  August o f  

1990? 

A .  I d o n ' t  b e l i e v e  t h a t  he  d i d .  I n  t e r m s  of 

h a v i n g  been  s e e n  i n  J u n e ,  there  was no e v i d e n c e  t h a t  he 

needed it t h e n .  When he w a s  s e e n  a g a i n  i n  August ,  I 

t h i n k  it was e v i d e n t  t h a t  he had a n  i n f e c t i o n  of t h e  

t o e  and he needed t o  be on a n t i b i o t i c s .  

Q .  Would you a g r e e  w i t h  m e ,  Doctor ,  t h a t  i f  

follow up had been done on M r .  Hanson, t h a t  t h e  

i n f e c t i o n  might  have -- o r  c o u l d  have  p i c k e d  up s o o n e r ?  

MR. BALOS:  I ' m  g o i n g  t o  object  f o r  l a c k  of  a t i m e  

frame. 

BY MR. MC MAHON: 

Q .  P r i o r  t o  August of  1 9 9 0 .  

A .  Obvious ly  it deve loped  sometime between J u n e  

and August .  T h e  q u e s t i o n  i s  when. Whether it would 

have  been  n o t e d  on f o l l o w  up o r  whether it iiould have 

o c c u r r e d  between t h e  l a s t  t i m e  h e  had seeii h i m  and  the 

n e x t  t i m e  s e e i n g  h i m  i n  August ,  I c a n ' t  t e l l  you t l l a t .  

H e  m i g h t  have  been  s e e n  i n  t h e  midd le  of J u l y ,  and  it 

migh t  have  been  f i n e .  I t  m i g h t  have o c c u r r e d  bs tween 
- ~~~~ ~~~ 
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t h a t  and when he was go ing  t o  be s e e n  a g a i n .  I c a n ' t  

answer .  

Q .  Would you a g r e e  w i t h  m e ,  Doc to r ,  t h a t  t h a t  i s  

why i t ' s  n e c e s s a r y  t o  s c h e d u l e  fol low-up v i s i t s ,  

b e c a u s e  of  t h e  p o s s i b i l i t y  of  i n f e c t i o n  -- 
A .  I n i t i a l l y ,  i t 's  t o  make s u r e  t h a t  i t ' s  

h e a l i n g  c o r r e c t l y ,  because  there  was no e v i d e n c e  o f  

i n f e c t i o n  a t  t h a t  p o i n t  i n  t i m e .  C e r t a i n l y  i n f e c t i o n  

i s  something  t h a t  might  o c c u r  a s  p a r t  of  t h a t  f o l l o w  

up. The main t h i n g  is  f o l l o w  up w i t h  t h e  t r e a t m e n t  

t h a t  you have  done ,  which is  d r a i n  t h e  subungua l  

hematoma. 

Q. Doctor ,  what is  your  u n d e r s t a n d i n g  a s  t o  when 

t h e  f i r s t  t i m e  t h a t  M r .  Hanson was n o t e d  t o  have 

gangrene  i n  t h e  r i g h t  f i f t h  t o e ?  

A .  I b e l i e v e  t h e  f i rst  t i m e  it w a s  n o t e d  w a s  

when he  was s e e n  i n  August.  

Q. Doctor ,  i f  gangrene  was n o t e d  p r i o r  t o  August 

of 1 9 9 0 ,  would t h a t  change any of  your  o p i n i o n s  i n  

r e g a r d s  t o  when M r .  Hanson needed a n t i b i o t i c s ?  

A. No, b e c a u s e  you have d r y  gangrene ,  which 

n o t  r e q u i r e  a n t i b i o t i c s .  

Q. Doctor ,  do you know p r i o r  t o  August  of 1 

d o e s  

90 

whethe r  M r .  Hanson had d r y  gangrene  o r  w e t  g a n g r e n e ?  
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A .  N o ,  I d o n ' t .  

Q .  What's t h e  d i f f e r e n c e  between d r y  g a n g r e n e  

and w e t  g a n g r e n e ,  Doctor? 

A .  Dry gangrene  there i s  no e v i d e n c e  of 

i n f e c t i o n .  I t ' s  w e t  gangrene  t h a t  i n d i c a t e s  e i t he r  

some d r a i n a g e  o r  s u r r o u n d i n g  c e l l u l i t i s  a s s o c i a t e d  w i t h  

t h e  gangrene .  

Q .  D i d  you n o t e  anywhere i n  t h e  r e c o r d ,  D o c t o r ,  

t h a t  M r .  Hanson was no ted  t o  have c e l l u l i t i s ?  

A .  H e  w a s  n o t e d  t o  have c e l l u l i t i s  on h i s  

a d m i s s i o n  t o  t h e  h o s p i t a l .  

Q .  What d a t e  was t h a t ?  

A .  T h e  5 t h  o r  6 t h ,  whenever h e  came i n .  I c a n  t 

remember what d a t e  t h a t  was. I c a n ' t  remember when he  

w a s  a d m i t t e d .  I t h i n k  it was on t h e  5 t h .  H e  w a s  

a c t u a l l y  a d m i t t e d  t h e  7 t h ,  b u t  h e  was s e e n ,  I b e l i e v e ,  

on t h e  5 t h .  8- 5.  

Q. Doctor ,  would you agree w i t h  m e  t h a t  i n  l i g h t  

of M r .  Hanson h a v i n g  a gangrenous  t o e  i n  August  of  

1 9 9 0 ,  t h a t  t h a t  would have lieen someth ing  t h a t  a d o c t o r  

t r e a t i n g  h i m  p r i o r  t o  i9ugus.k of  1 9 9 0  would have been 

ab l e  t o  n o t e ?  

A .  Gangrene can deve lop  a l m o s t  o v e r n i g h t  i n  some 

of these p a t i e n t s .  So h e  might  have  a t  l e a s t  s e e n  some 
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p r o g r e s s i o n  of  problems i n  t h e  t o e  i f  h e  would have  

been  fo l lowed  up,  b u t  I c a n ' t  t e l l  you t h a t .  I t  c a n  

d e v e l o p  v e r y  r a p i d l y  i n  these p a t i e n t s .  

Q .  Is t h a t  t r u e  f o r  d r y  g a n g r e n e  as w e l l  a s  w e t  

gangrene?  

A .  W e l l ,  gangrene  g o e s  t h r o u g h  s t a g e s .  You have  

i n i t i a l  d i s c o l o r a t i o n ,  i t ' s  k i n d  o f  b l u i s h ,  c y a n o t i c ,  

t h e n  it goes  on t o  gangrene .  That  change  o r  t h a t  

s t a g i n g  can t a k e  v e r y  low amounts of  t i m e  depend ing  on 

t h e  s i t u a t i o n .  

Q .  Is it your  t e s t i m o n y ,  Doc to r ,  t h a t  t h a t  can  

t a k e  p l a c e  a s  f a s t  a s  o v e r n i g h t ?  

A .  A l m o s t  a s  f a s t  a s  o v e r n i g h t .  You go from n o t  

hard  gangrene ,  b u t  c e r t a i n l y  gangrenous  changes  on t h e  

s u r f  a c e .  

Q .  I j u s t  want t o  be c lear  on t h i s  p o i n t ,  

Doctor .  A r e  you s a y i n g  t h a t  it would be p o s s i b l e  f o r  a 

gangrenous  p r o c e s s  t o  d e v e l o p  w i t h i n  a 24-hour p e r i o d  

such  t h a t  a d o c t o r  would n o t  b e  a b l e  t o  i d e n t i f y  it i f  

h e  had n o t  s e e n  t h a t  p a t i e n t  w i t h i n  a 24-hour p e r i o d ?  

A .  T h e  p r o c e s s  t h a t  i s  g o i n g  on t o  gangrene  and 

n o n v i a b i l i t y  can  o c c u r  i n  less t h a n  2 4  h o u r s .  The 

p r o c e s s  of n o n v i a b i l i t y  and g a n g r e n e  c a n  d e v e l o p  w i t h i n  

2 4  h o u r s ,  y e s .  
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Q. Do you have an opinion as to how long 

Mr. Hanson's gangrenous process took? 

A. No, I don't. 

Q. You do not see anything in the medical 

records indicating whether or not Mr. Hanson's 

gangrenous process had taken long to develop? 

A. No, there was very little in the history as 

to the development of this thing, just that he 

presented with a bluish-black toe. 

Q. Doctor, what is your understanding as to the 

number of either consultations over the phone or actual 

visits with the doctor that Mr. Hanson had between 

June 4 of 1990 and August of 1990? 

A. I would have to look at the records again. 

can't remember. 

Q. Why don't you do that, Doctor? 

MR. BALOS: I'm going to object. You're not 

specifying -- I don't know if you said doctor -- or 

which doctor you're talking about. 

MR. MC MAHON: I didn't. 

I 

MR. BALOS: If the doctor can answer the question, 

he can answer, but I think it's vague. 

THE WITNESS: The only records I have are those of 

Dr. Pina seen on the 26th of June. The next time he 
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was seen was the 2nd of August. That's all I know 

about it. 

BY MR. MC MAHON: 

Q. Doctor, what does the 6-26 note indicate? 

A. Pain in the right fifth toe after hitting it, 

noted a subungual hematoma with tenderness, took an 

X-ray, drained the hematoma, some sort of dressing. 

And that's the extent of the notes. 

Q. Doctor, what does draining the hematoma -- 
what would that involve? 

A. It depends. If it's under the nail, 

sometimes they have to actually take like a pin, if you 

will, and heat it, and pull it right through there so 

it relieves the pressure. 

Q. Doctor, if there was a drainage done on 

June 26, 1990, would that have been material which 

could have been used in a culture and sensitivity test? 

A. I can't say that it couldn't have been, but 

there was no evidence that it needed to be done. There 

was no evidence of infection. 

Q. I just asked you if that would be, Doctor, a 

material that could be used -- 
A. If there was enough of it, it potentially 

could have been, yes. 
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Q. Doctor ,  on t h e  J u n e  2 6  v i s i t ,  do you have an  

o p i n i o n  a s  t o  when it would have  been  a p p r o p r i a t e  f o r  

M r .  Hanson t o  have been  s e e n  i n  f o l l o w  up? 

A .  Again,  i f  it w a s  j u s t  a p u r e  subungual  

hematoma and he knew t h e  p a t i e n t  o r  w a s  c o m f o r t a b l e  

w i t h  a p a t i e n t  -- a s  I s a y ,  t h e r e  s h o u l d  have been a t  

l e a s t  a fo l low- up  phone c a l l .  Maybe t h a t ’ s  a l l  t h a t  

would have  been  n e c e s s a r y .  There  s h o u l d  have been  some 

s o r t  o f  f o l l o w  up w i t h i n  a week I would s a y .  

Q .  You‘re s a y i n g  w i t h i n  a week? 

A .  W i t h i n  a week,  y e s .  

Q .  What a b o u t  i n  r e g a r d s  t o ,  Doctor ,  a f o l l o w  up 

i n  which t h e  d o c t o r  would be  r e q u i r e d  t o  v i s u a l l y  

i n s p e c t  t h e  t o e  -- 
A .  A s  I s a y  -- 
Q .  You have t o  l e t  m e  f i n i s h  t h e  q u e s t i o n .  A s  

it p r e s e n t e d  on J u n e  26? 

MR. BALOS: Can you r e p e a t  t h e  q u e s t i o n .  

(Record r e a d  as  r e q u e s t e d . )  

THE WITNESS:  Again,  you have  t o  i n d i v i d u a l i z e  

e a c h  p a t i e n t .  P o t e n t i a l l y ,  h e  d i d n ’ t  have t o  b e  s e e n  

a t  a l l .  You have  t o  make a d e c i s i o n  based on y o u r  be s t  

judgment a f t e r  s e e i n g  t h a t  p a t i e n t  i f  you need a v i s u a l  

f o l l o w  up. 
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BY MR. MC MAHON: 

Q. Doctor, you stated earlier that as part of a 

physical examination it's proper to check for the 

distal pulses, correct? 

A. Yes. 

Q. As well as checking for ischemic changes in 

the foot? 

A. Yes. 

Q. Doctor, if those distal pulses were done on 

June 26, 1990, and indicated the same results which 

were found on August 5 of 1990 at Westlake, in that 

circumstance, Doctor, what would have been the 

appropriate follow-up treatment f o r  Mr. Hanson? 

A .  He should have had a visual follow up under 

those circumstance. 

Q. When should that have occurred? 

A. Again, depending on the situation, within a 

week at least probably. 

Q. Why would you need a visual follow up in that 

circumstance? 

A. Because you've had trauma and a potential 

that it's not going to heal -- or rather it's going to 

progress in some way. 

Q. Doctor, would you have been suspicious of 
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Mr. Hanson being a diabetic on June 4 of 1990? 

A .  No. 

Q. Why is that? 

A .  No reason to be. He had no history. He just 

injured his toe. His trauma wasn't an acute onset out 

of the blue. If it was something out of the blue, then 

I would have. But he's actually had trauma to the toe, 

so I would have figured that's what it was. 

Q. Doctor, do you know whether or not 

Mr. Hanson's family history for diabetes was inquired 

into? 

A .  I don't know that. There is no documentation 

into it, so 1 can't say. 

Q. Would you consider it to be a deviation from 

the standard of care not to inquire into that in 

regards to persons such as Mr. Hanson presenting on 

June 4 of 1990 -- to inquire into that history? 
A .  I don't think that's a deviation not to ask 

that, no. 

Q. That's true, Doctor, even though you stated 

that the treatment for a person with diabetes in 

regards to Mr. Hanson's injury as presented on June 4, 

1990, would be different? 

A .  He had no history, nothing going on to 
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indicate he had diabetes. He was not a known diabetic. 

He had trauma to a toe. They looked at it. They 

thought it was straightforward, relieved with a 

subungual hematoma. It's fairly straightforward -- 
Q. Your testimony today is that in regards to a 

person such as Mr. Hanson presenting on June 4 of 1990 

it is not a deviation from the standard of care to fail 

to rule out whether the person is a diabetic or not? 

A. Again, it's an individual thing. I mean, 

you're looking at trauma to a toe. If it's a localized 

trauma and seems to be related to the trauma, there is 

no evidence of infection, you don't necessarily have to 

go through the whole thing. Even if he has a family 

history of it, it doesn't necessarily mean that he has 

diabetes. 

Q. Doctor, what is your understanding of when 

Mr. Hanson was diagnosed as being a diabetic? 

A. When he was in the hospital. 

Q. Which date? 

A. When he was in in August. 

Q. Doctor, do you have an opinion as to whether 

a determination could have been made as to ruling out 

whether or not Mr. Hanson was a diabetic prior to 

August of 1990? 
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A .  You c o u l d  w i t h  anybody. You c o u l d  t a k e  

anybody i n  t h i s  room and give them a g l u c o s e  t o l e r a n c e  

t e s t .  You're n o t  g o i n g  t o  go  i n  and have  everybody 

t a k e  a g l u c o s e  t o l e r a n c e  t e s t  t o  r u l e  -- 
Q .  When would you r u n  somebody t h r o u g h  a g l u c o s e  

t o l e r a n c e  t e s t ?  

A .  I f  you s u s p e c t e d  t h e y  had d i a b e t e s ,  i f  t h e r e  

w a s  some r e a s o n  t o  s u s p e c t  t h e y  had it. 

Q .  What would make you s u s p e c t  t h a t ,  Doc to r .  

A .  I ' v e  gone  t h r o u g h  t h i s  many t i m e s .  I f  t h e y  

p r e s e n t e d  w i t h  p o l y u r i a ,  p o l y d y p s i a ,  p o l y p h a g i a .  I f  

t h e y  had some e v i d e n c e  of  o t h e r  a s p e c t  of it s u c h  a s  a 

u r i n a l y s i s  t h a t  showed g l u c o s e  i n  t h e i r  u r i n e ,  t h i n g s  

l i k e  t h a t .  

Q. Doctor ,  a l l  t h o s e  t h i n g s  y o u ' r e  s a y i n g ,  

p o l y u r i a  -- t h o s e  a l l  r e q u i r e  a u r i n a l y s i s  o r  a b lood  

t e s t ,  c o r r e c t ?  

A.  They s h o u l d ,  y e s .  

Q. Doctor ,  do you have  a n  o p i n i o n  a s  t o  whe the r  

a b lood  t e s t  o r  u r i n a l y s i s  s h o u l d  have been done  on 

M r .  Hanson p r i o r  t o  August o f  1990? 

A .  There  is no e v i d e n c e  t h a t  t h i s  s h o u l d  have  

been ,  no. 

Q .  What's t h e  b a s i s  f o r  t h a t  o p i n i o n ,  Doctor?  
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A .  I would like to go on that there is no 

history given of any of the things that I’ve discussed. 

Q. Doctor, would your opinion be different if 

the history had been given that Mr. Hanson was a smoker 

who was over 50, who was overweight, who had ischemic 

changes in his feet, and who had a lack of distal 

pulses in his right leg or bilaterally? Would that 

change your opinion? 

MS. ANDERSON: I’m going to object. It’s an 

incomplete hypothetical and not accurate to 

Mr. Hanson’s situation. It’s not ischemic changes in 

his toe. It’s trauma-induced changes in his toe. 

MS. YOKOYAMA: 1/11 also object. I don’t believe 

there‘s foundation for the facts that you gave to 

Mr. Littooy to support your question. 

MR. MC MAHON: Could you read the question back to 

the doctor. 

(Record read as requested.) 

BY MR. MC MAHON: 

Q. Do you understand that question? 

A .  I understand the question. There is -- none 
of that‘s indicated in the documentation when he was 

seen on the 26th to indicate those things were present. 

Q. You’re not answering my question, Doctor. 
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A. If those things were present, as you stated 

them, it’s a total aside and totally different patient, 

yes, I would do that. I would consider diabetes as 

something you should look into as part of his 

situation. 

Q. Doctor, under the scenario as we have stated, 

would it be a deviation from the standard of care not 

to perform some type of blood testing or urinalysis to 

rule out diabetes? 

MS. YOKOYAMA: Same objection with regard to facts 

not in evidence. 

THE WITNESS: If you have all those things put 

together, you’re going to be evaluating the patient in 

a different way, and you will be looking at a lot of 

different factors, which would include fasting blood 

sugar in the urinalysis. 

BY MR. MC MAHON: 

Q. I‘m sorry, Doctor. I don’t mean to press you 

on this, but, again, you weren’t answering my question. 

I asked you did you have an opinion as to 

whether it would be a deviation from the standard of 

care not to perform the blood testing and urinalysis 

under the facts that I gave you. You said that you 

would do it, correct? You would do a blood testing and 
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urinalysis. What I'm asking is if you were aware of 

all those things on June 4 of 1990, would it be a 

deviation not to rule out diabetes? 

A .  A s  part of his workup. I don't know whether 

I would say I think for sure he's got diabetes mellitus 

or not and just be part of the workup. 

Q. I don't understand what you mean, Doctor, by 

"part of the workup1*? 

A .  Well, I mean, you would be getting these 

things as -- with a guy like this, you would be doing a 

lot more work up. You'd be doing an evaluation of 

things to the point where you might be considering 

hospitalizing the patient or doing something more 

aggressive which would include blood testing and urine 

testing. Obviously considering diabetes is part of the 

picture. 

Q -  So, Doctor, you would agree with me that if 

the information which I gave you was known on June 4 ,  

1990, Mr. Hanson may have needed to have been 

immediately hospitalized? 

A .  No, not immediately hospitalized, but he 

would have had to be monitored more carefully as I've 

already explained earlier in consideration that this 

could progress or run a different course than just a 
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simple drainage of a subungual hematoma. 

Q .  Doctor, in regards to if that information was 

known on June 4 of 1990, would that change your opinion 

in regards to the number and type of follow-up visits 

required by Mr. Hanson? 

A .  Yes, it would have. 

Q. Can you tell me under those circumstances 

what type of follow up and number and type of visit 

would be required? 

A .  I think I've explained it several times. 

Within a week, he should have been seen again, and that 

would have been it. And then you determine at that 

time if there's any change. Then it would have made a 

difference as to whether you might want to do something 

different. If he was making good progress, you would 

just continue to follow up. If it was turning to 

something different, then you might have to change your 

course of treatment. 

Q .  I don't think we understood each other, 

Doctor. 

You had said before that if the information 

which I told you before in regards to Mr. Hanson's age, 

the ischemic changes in his foot -- do you recall that 
information from my prior question? 
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A. Yes 

Q. You said if, in fact, you knew that, that the 

number of frequency and type of follow-up visits 

required for Mr. Hanson would be different from what 

you had said earlier about the number of visits. 

What I’m trying to do is to quantify, if you 

can quantify for me, the number of follow-up visits and 

the type of follow-up visits that would be required 

under those circumstances? 

MR. BALOS: Objection, you‘re mischaracterizing 

the Doctor’s testimony. 

MS. YOKOYAMA: I would also object to the 

question, because I think you‘re asking him to 

speculate with regard to what the condition of the 

gentleman’s foot would have been on each and every 

visit, which may impact upon his opinion as to how 

often this patient should be seen. I think the Doctor 

has just testified that under that scenario he would 

have at least requested -- or he would have at least 
had this patient come back for one follow-up visit, 

which is different from his previous testimony based 

upon the facts in this case. 

MR. BALOS: Or a phone call. 

BY MR. MC MAHON: 
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Q. Doc to r ,  do you need t h e  q u e s t i o n  r e a d  back t o  

you? 

A .  No, a s  you 've  s t a t e d  it, I s a i d  I would see 

h i m  w i t h i n  a week, and I would make a d e t e r m i n a t i o n  a t  

t h a t  t i m e  how o f t e n  he  would need t o  be s e e n  

t h e r e a f t e r .  

a .  I u n d e r s t a n d .  You're s a y i n g  you c a n ' t  g i v e  

an o p i n i o n  a s  t o  a g r e a t e r  f r equency  of v i s i t s ,  because  

you would need t o  see w h a t  would happen a f t e r  a week? 

A .  An i n d i v i d u a l  p a t i e n t ,  h e ' s  g o t  a problem,  

you have t o  l o o k  it and make a d e c i s i o n  based on w h a t  

you see.  

Q .  Would you a g r e e  w i t h  m e ,  Doc to r ,  t h a t  under  

t h e  s c e n a r i o  t h a t  I gave  you,  t h a t  there  would b e  a 

g r e a t e r  l i k e l i h o o d  t h a t  you would need i n c r e a s e d  v i s i t s  

and f o l l o w  up,  i n c l u d i n g  a v i s u a l  i n s p e c t i o n ?  

A .  I c a n ' t  s a y .  I mean, a s  I s a y ,  you have  

t o  -- each p a t i e n t  i s  d i f f e r e n t .  I 've s e e n  d i a b e t i c s  

w i t h  problems l i k e  t h i s  t h a t  h e a l  and o t h e r s  t h a t  

d o n ' t .  I f  h e  w a s  showing p r o g r e s s  i n  a week, I might  

have s e e n  h i m  a n o t h e r  week l a t e r ,  maybe two w e e k s  l a t e r  

i f  he  was be t t e r .  I f  he was showing e v i d e n c e  g o i n g  i n  

t h e  o t h e r  d i r e c t i o n ,  I might  have  s e e n  h i m  t h e  n e x t  day 

o r  maybe h o s p i t a l i z e d  h i m .  I t  j u s t  a l l  depends  on 
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what’s happened within that week. 

Q. Doctor, what‘s your understanding of the 

nature of Mr. Hanson‘s infection in his right fifth 

toe? 

MS. YOKOYAMA: I object. At what point? 

MR. MC MAHON: 1’11 strike the question. 

BY MR. MC MAHON: 

Q. Doctor, what is your understanding of when 

Mr. Hanson developed an infection in his right fifth 

toe? 

A .  Sometime before August 4. 

Q. Are you able to give an opinion, Doctor, as 

to how long that infection had been there? 

A. I have no idea. 

Q .  Doctor, is it your understanding that 

Mr. Hanson might or could have had osteomyelitis in the 

right fifth toe in August of ‘ g o ?  

A .  According to the X-ray, there was evidence of 

potential or a suspicious area for osteomyelitis in the 

distal phalanx of the fifth toe. 

Q. Doctor, is osteomyelitis a serious infection? 

A .  Depending on where it is it can be. 

Q. Do you have an opinion whether Mr. Hanson‘s 

osteomyelitis was a serious infection? 
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A. I would say no. 

Q. Why is that? 

A. It could be handled so easily with a toe 

amputation. 

Q. As a clinical presentation in how it could be 

dealt with, you're saying it's not serious. 

What I'm getting at, Doctor, is, as a 

general, untreated infection, is osteomyelitis a 

serious infection? 

MS. ANDERSON: Objection, asked and answered. 

THE WITNESS: It depends on where it is. I mean, 

if it's out in the toe, it's not a serious problem. If 

it's in the tibia or the fibia or the femur or in the 

spine, it's a very serious problem. 

BY MR. MC MAHON: 

Q. Why is that, Doctor? 

A. Because of the difficulties in treating it 

and the difficulties for it being -- the chronocrator 
of it and the difficulties of -- depending on where it 
is as to the other things that might be affected by it. 

Q. Doctor, do you know how long it would have 

taken for Mr. Hanson to develop osteomyelitis in his 

right fifth toe? 

MS. YOKOYAMA: I would object to the form of the 
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question with regard to osteomyelitis. I don't think 

there's been any evidence whatsoever that on -- I don't 
remember the date of the X-ray -- I think it was August 
8 -- that this gentleman had osteomyelitis. 
BY MR. MC MAHON: 

Q. Doctor, what,s your understanding of whether 

or not Mr. Hanson had osteomyelitis in the right fifth 

toe? 

MR. BALOS: Asked and answered. 

THE WITNESS: The only answer I have is an X-ray 

was taken. There was an area that was called 

suspicious. They recommended a bone scan to which 

there was concern. 

BY MR. MC MAHON: 

Q *  Doctor, assume for a minute for the purpose 

of my question that Mr. Hanson did have osteomyelitis 

in his right fifth toe. Doctor if, in fact, that did 

exist on August 5 of 1990, how long would that 

osteomyelitis have taken to develop? 

A. It depends on how soon the bone was affected 

by the underlying infection. 

Q. How long could that take? 

A .  It could take a few days. 

Q. What would be the long end? Is that the 
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short end, a few days? 

A .  I really can't answer your question to be 

honest. It's some period of time. I can't tell you 

what it is. 

Q. Your understanding of the infectious process 

would be that there would be a primary infection, and 

the osteomyelitis would be secondary such that 

underlying tissue would affect the bone, correct? 

A .  Not necessarily. Sometimes you can have 

underlying trauma to the bone which begins the first 

part of the infection, which then presents itself to 

the outside. 

Q. Doctor, do you have an opinion as to which of 

those types of osteomyelitis -- assuming Mr. Hanson did 
have osteomyelitis in August '90 -- he had? Was it 

from the trauma, or would it have been from -- 
A .  Trauma. 

Q. Trauma? So if, in fact, he did have 

osteomyelitis on August 5, 1990, it would be your 

opinion it was caused from his initial trauma? 

A .  Trauma and infection of the toe. 

Q. Doctor, how does a trauma to the bone cause 

osteomyelitis independent of another infection? 

A. Well, because you actually have a break in 
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the bone, you have trauma to the bona, which could get 

secondarily infected, which could be froix an outer 

cause, be it a puncture wound, which led into the 

thing. If you have a fracture, you could have it. 

seeded from another area. So continuing trauma could 

increase the potential for bacteria to set up in a 

spot. There's a lot of ways it can occur. 

Q 9  Doctor, would you agree with me that the 

potential for Mr. Hanson developing osteomyelitis in 

his right fifth toe was greater due to his diabetes 

than it would have been if he was nondiabetic? 

A. Yes. 

Q. Doctor, what's your understanding as to the 

first indication in the record that Mr. Hanson had an 

occlusion of any sort? 

A. When he was seen in August. 

Q. That would be the August 5 visit? 

A. I think there was something on August 2 or 4 

that was an indication that he had a problem. August 4 

for sure. 

Q. What's your understanding, Doctor, of how 

they determined that there was an occlusion? 

A. Examining. 

Q. Physical exam? 
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A .  Yes. 

Q. Doctor, was there anything in Mr. Hanson's 

physical condition that would have -- strike that 
question. 

Doctor, is it your understanding then that a 

consult was requested with Dr. Villasuso? 

A .  Yes. 

Q. Do you feel that that was appropriate under 

the circumstances? 

A .  Yes. 

Q. Why would it be important to consult with 

Dr. Villasuso under the circumstances? 

A .  He was a vascular surgeon. They were 

concerned that the process was going to require an 

amputation of his toe and whether it would heal because 

of the occlusion in the artery. So he was asked to see 

the patient. 

Q. It's your understanding, Doctor, that 

Dr. Villasuso was a qualified vascular surgeon? 

A .  It's my understanding. 

Q. What is your basis for that understanding? 

A .  Just the fact that he's -- I think that he 

does vascular surgery in his hospital and that he has 

privileges to do vascular surgery and considered 
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qualified to do it. 

Q. It's an assumption on your part because he 

had performed the surgery? 

A. Yes. 

Q. Are you aware of whether or not Dr. Villasuso 

is certified as you are to do vascular surgery? 

A. Certified in what way? 

Q. Where is his certification? I think you have 

a certification of special qualifications in vascular 

surgery by the American Board of Surgery? 

A. It's not required to do that. It's for 

surgery, which would be a vascular surgeon, but I don't 

know whether he has that. 

Q. You don't know whether or not he has that? 

A .  No. 

Q. Doctor, what would be required to be 

qualified to do vascular surgery? 

A .  He does vascular surgery on a regular basis 

and has gotten results. 

Q. You have to have some initial beginning, 

though, Doctor, correct? 

A. Well, the vascular training programs have 

only been developed over the last several years. Prior 

to that general surgeons did vascular surgery as part 
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of their training and part of their practice. 

People who were trained in that way went out 

and did both types of surgery. Those that did adequate 

amounts and they had good experience were certainly 

fully and adequately and competently trained and 

experienced people to do vascular surgery. 

Q. I see your certification in vascular surgery 

was in 1983? 

A .  Yes. 

Q. Do you know when that certification became 

available? 

A. 1982. 

Q. Doctor, are you responsible at all at Loyola 

University in regards to determining the qualifications 

of persons for vascular surgery? 

A .  No. 

Q. Have you ever held any position in that 

regard? 

A .  No. 

Q. When I ask that, I'm asking in regards to 

along privileges at a hospital. You've never had any 

function that regard? 

A .  No. The chief of surgery is the one who 

allows privileges of the house staff in the chief of 
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staff's office. 

Q. Are you aware, Doctor, whether Loyola 

requires a certification such as you have in vascular 

surgery prior to being given a privilege of doing 

surgery at Loyola? 

A .  No, I do not. 

Q. Would it be fair to say then, Doctor, for the 

purposes of your opinions, you are assuming that 

Dr. Villasuso was a qualified vascular surgeon? 

A .  I'm assuming that, yes. 

Q. Doctor, in your notes, which are contained in 

that Exhibit 2, you indicate a glucose of 2 0 0 ?  

A .  Yes. 

Q. You circled that? 

A .  Yes. 

Q. Why is that important? 

A .  Just because, as I said, he was diagnosed as 

having diabetes during this hospitalization. That was 

just one of the indicators of the increased glucose 

that was noted during the hospitalization of the 

diagnosis I would take it. 

Q. Doctor, following that you say there is no 

history of diabetes mellitus and no history of 

claudication. Doctor, is claudication some type of 
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A. N o .  It's a symptom of blockage 

arteries, pain in the leg when you walk. 

Q. How would a physician determine 

was claudication in the arteries? 

A. Ask the question, whether a pat 

in walking. 

64 

of the 

whether there 

ent gets pain 

Q. Okay. So it's also a very simple matter as 

far as making that determination? 

A. Very simple. 

Q. Doctor, would that symptom in regards to pain 

while walking be different in a diabetic than in a 

nondiabetic? 

A. No. 

Q. Would you agree with me, Doctor, that a 

person with diabetes might have less pain in the lower 

extremities? 

A. In what regard? 

Q. Doctor, in regards to a person who has 

diabetes mellitus, is there any literature or anything 

else within your background which would indicate that a 

person having diabetes may have a neuropathy which 

would cause less pain in the lower extremities than a 

nondiabetic? 
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MS. ANDERSON: This is all diabetics? 

MR. MC MAHON: Sorry? 

MS. ANDERSON: This is all diabetics? 

MR. MC MAHON: Right. 

THE WITNESS: Well, that's two different things. 

A neuropathy primarily affects the skin level. They 

can get numbness of the skin, actually loss of 

sensation in the foot. But in terms of the muscle 

reaction to pain, it doesn't change that. 

BY MR. MC MAHON: 

Q. So would it be fair say you would have 

expected Mr. Hanson to have had a history of 

claudication prior to August 5 ,  1990? 

A. Not necessarily. An SFA occlusion does not 

necessarily lead to claudication. They can build up 

their own blood supply around it and be adequate that 

they don't get claudication, or they may not walk very 

far at one time. Maybe he has a very sedentary life 

and doesn't walk much. 

Q. What about the fact that Mr. Hanson has 

ischemic changes in his foot? Wouldn't that indicate 

that there wasn't a sufficient collateral blood supply? 

A. But still they may not have claudication, 

because they may not walk that much. 
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Q. Going back to that initial visit in June of 

1990, what prescriptive medicine or measures would you 

have given Mr. Hanson to go home with? 

MS. ANDERSON: I'm going to -- are you asking him 
for a standard of care opinion, because what he does in 

his personal practice is different than the standard of 

care -- 
MR. MC MAHON: Are you saying what he does in his 

personal practice is different -- 
MS. ANDERSON: What a doctor does in his personal 

practice is not typically standard of care. 

BY MR. MC MAHON: 

Q. Okay. I'm asking in regards to what you 

would do, Doctor? 

MR. BALOS: Can we have that question -- 

THE WITNESS: I don't understand the question 

because -- 

BY MR. MC MAHON: 

Q. Let me ask you another question. 

Doctor, you stated earlier that the standard 

of care would have required Mr. Hanson to have followed 

up within a week or two weeks subsequent to June 4, 

correct? 

A. Yes. June 2 6  I believe it is. 
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Q. Are there any other prescriptions or other 

advice you would have given Mr. Hanson prior to going 

home in regards to the treatment of his toe? 

A. Just local care of his toe and foot 

protection. That’s about it. 

Q. What about elevation of the foot? 

A .  No particular reason to elevate it, no. 

Q. Would you have taken him off of work at that 

time? 

A. It would depend on the type of work he did 

and the degree of the problem -- the local problem with 
his toe. I would have to have seen him at the time to 

make that determination. 

Q. Doctor, taking a look at your notes again you 

indicate tibial level something bilaterally? 

A .  Tibial level disease bilaterally. 

Q. What is the significance of that? 

A .  It just means that there‘s occluded vessels 

at the tibial level, which is more common in diabetics, 

but it’s mainly more just a description of what was 

seen on the arteriogram, that there was evidence of 

occlusive disease on those vessels on both sides. 

Q. Would you agree with me, Doctor, that given 

that indication that you would have been more 
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suspicious that Mr. Hanson was a diabetic at that 

point? 

A. This is when he was in the hospital, and it 

was determined that he is diabetic. 

Q .  Doctor, what is your understanding as to when 

the determination was made that Mr. Hanson was a 

diabetic? 

A .  While he was in the hospital in August. 

Q. I need you to be more specific than that, 

Doctor. 

A. During his hospitalization in August. 

Q. On August 5 of 1990 when he has the glucose 

level of 200 and the tibial level disease bilaterally, 

do you believe that was sufficient to make a diagnosis 

that he was diabetic? 

A .  Since single fasting blood sugar does not 

make the diagnosis -- he could have just eaten. He 

could have had glucose going in his IV. You would have 

to know whether he was fasting, and you would have to 

decide whether you're going to do a glucose tolerance 

test. There are a lot of things that go into it. But 

the determination was made during his hospitalization 

that he was diabetic. 

Q. I need you to be more specific, Doctor, as to 
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what understanding of what date that determination was 

made. 

A. 1 don't see what difference it makes if it 

was made during that hospitalization. I don't think it 

makes any difference at all. 

Q .  I'm sorry, Doctor, I ask the questions -- 
A .  I have no idea. Probably the 5th, 6th, one 

of those days. I don't know. Sometime when he was in 

the hospital. 

Q. The reason I ask that, Doctor, is because you 

stated there are reasons to believe that he wasn't a 

diabetic, correct, that he could have had problems with 

his IV and glucose and things of that nature, is that 

correct? 

A .  It's possible, yes. 

Q. What basis do you have then to believe that 

the diagnosis was made that he was diabetic on that 

day? 

A. He was put on an ADA diet. The notes in the 

hospital said that they considered him to be a mild 

adult onset diabetic, so I have to go on what the 

doctors say. 

Q. That was in early August prior to the bypass? 

A. It was during that hospitalization. I would 
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have t o  l o o k  a t  t h e  n o t e  and l o o k  a t  t h e  d a t e .  

Q .  I would l i k e  you t o  do t h a t ,  Doctor .  

A .  On 8-9 I n o t e d  t h a t  h i s  b lood  s u g a r s  w e r e  

r ema in ing  e l e v a t e d  e v e r y  t i m e  t h e y  w e r e  done ,  s o  I 

t h i n k  t h e y  w e r e  p r o b a b l y  f a i r l y  s u s p i c i o u s  a t  t h a t  

p o i n t .  So I would s a y  p r o b a b l y  on t h e  9 t h  would be t h e  

f i r s t  t i m e  t h e y  w e r e  making t h a t  d e t e r m i n a t i o n  as  f a r  

as  I can  t e l l .  

Q. Doc to r ,  you i n d i c a t e d  e a r l i e r  t h a t  you would 

have  been  s u s p i c i o u s  of  d i abe t e s  on August 5 of ' 90  

w i t h  t h a t  e l e v a t e d  g l u c o s e  l e v e l  and w i t h  t h e  t i b i a l  

l e v e l  d i s e a s e  b i l a t e r a l l y ,  c o r r e c t ?  

A .  I c a n ' t  t e l l  you abou t  t h e  g l u c o s e  l e v e l s .  1 

d o n ' t  know when t h a t  was drawn, b u t  c e r t a i n l y  w i t h  t h e  

p a t t e r n  of disease and t h e  a r t e r i o g r a m  I would have  

been s u s p i c i o u s ,  y e s .  

Q. Doctor ,  do you have an o p i n i o n  a s  t o  whether  

o r  n o t  M r .  Hanson needed t o  have  measures  per formed 

t h a t  would r u l e  o u t  whe ther  o r  n o t  he  w a s  a d iabe t ic  

p r i o r  t o  t h e  bypass?  

A. No. 

Q. What's t h e  b a s i s  f o r  t h a t  o p i n i o n ?  

A .  The t r e a t m e n t  is  t h e  same. They p u t  hAm on a 

s l i d i n g  sca le  i n  t e r m s  of t r e a t m e n t  of t h e  g l u c o s e .  I t  
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all has to do with how you control the glucose. They 

knew it was elevated, so they were watching that. It's 

a very simple procedure. 

Q. Is it also true in light of the fact that 

there was an indication in the record that he was 

suspicious for osteomyelitis at that point. Would that 

fact make it any different as to when diabetes needed 

to be ruled on? 

A .  No. You're going to treat the osteomyelitis 

the same. 

Q. How do you treat osteomyelitis, Doctor? 

A .  It depends on where it is and what the 

situation is. If it's a bone in the mid foot and 

you're trying to save the foot, you may put him on a 

six-week course of IV antibiotics and see if you can 

get it to heal. If it's out on a digit, you're more 

likely just to take the toe off, because it's a simple 

procedure and they don't need the toe. 

It kind of depends on where he is and what 

the situation is for the particular patient and the 

potential to heal it with IV antibiotics or not. If 

not, then it usually has to be surgically debrided and 

removed in addition to being on antibiotics. 

Q. What type of antibiotic, Doctor? Would you 
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have any idea? 

A .  Generally, you would like to have a specific 

for the particular bacteria that's in the 

osteomyelitis. If it's somewhere that you cc2,n't get to 

it, then you take your best guess as to what's growing 

in it and put him on an antibiotic that you think will 

cover it. 

Q. What type of infection did Mr. Hanson have on 

his right fifth toe when he presented on August 5, 

1990? 

A .  What kind? I can't tell you. I don't know 

what was growing from it. 

Q. That's because there wasn't any determination 

made as to what bug it was, correct? 

A .  A s  far as I know, there were no cultures 

taken of that toe. 

Q. Doctor, was that a deviation from the 

standard of care, not taking a culture and sensitivity 

to determine what bug was in Mr. Hanson's right fifth 

toe at the time? 

A .  Well, the problem is all they had was a 

surface scuff. You don't know what that is. That 

could be a conglomeration of a whole bunch of things. 

When it comes off the surface, it might not have been a 
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problem culture. So they used a broad spectrum 

antibiotic which is very appropriate in a diabetic or 

someone they considered to be diabetic. 

Q. Doctor, is it your opinion that there was no 

way for a culture and sensitivity test to be done on 

the right fifth toe prior to the surgery, the bypass 

surgery? 

A. I can't tell you that exactly. All I know is 

that there were gangrenous changes with some 

cellulitis. I don't know whether there was actually 

drainage or any stuff that could actually be cultured. 

Q .  Does the fact that there was cellulitis there 

indicate there was live tissue that could be cultured? 

A .  Not necessarily, no. 

Q .  If, in fact, Doctor, there was some material 

that could be cultured, would it be a deviation from 

the standard of care not to culture that in determining 

what that bug was prior to the bypass? 

A. If there is was a definite discharge that 

appeared to be infective or that you could easily 

culture and that you felt was a true indicator of what 

was going on in the wound, I would say you should 

culture it, yes. 

Q. Doctor, one of the reasons for that is 
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because there are methicillin resistant bacteria in 

which only special types of antibiotics will properly 

treat those, correct? 

A .  In general that’s true, but someone off the 

street very rarely has that infection. It’s usually a 

hospital-acquired infection. 

Q. What is the proper treatment, Doctor, for a 

methicillin-resistant infection? 

A .  Vancomycin. 

Q. Doctor, do you have an opinion as to whether 

Mr. Hanson required Vancomycin on August 5 of 1990? 

A. I don’t have an opinion on that, no. 

Q. Is that because you don’t have enough 

information? 

A .  I don‘t have any culture to indicate that he 

needed to be on that. 

Q. Doctor, it’s your understanding they started 

Mr. Hanson on Cipro in early August of ‘ g o ?  

A. Correct. 

Q. Do you think that 

antibiotic? 

A .  Yes. 

that was an appropriate 

Q. Why is that? Wha, is Cipro supposed to 

treat? 
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A.  I t / s  a b r o a d  spec t rum.  I t 's  gram p o s i t i v e ,  

gram n e g a t i v e ,  which you c a n  see i n  mixed i n f e c t i o n s  i n  

h i s  f o o t  -- i n  f o o t  problems.  

Q .  Do you know what d o s a g e  C i p r o  t h e y  p u t  

M r .  Hanson on on August 5 of 1990? 

A.  I c a n ' t  remember. I t h i n k  it w a s  500 

m i l l i g r a m s  e v e r y  s i x  h o u r s .  

Q. Doctor ,  do you know what t h e  maximum dosage  

a l l o w a b l e  i s  under  t h e  PDR f o r  C i p r o ?  

A .  I d o n ' t  know o f €  t h e  t o p  o f  my head ,  no. 

Q .  Can you g ive  m e  your  bes t  u n d e r s t a n d i n g  of  

w h a t  a maximum d o s a g e  f o r  C i p r o  would be?  

A .  I c a n ' t  o f f  t h e  t o p  -- 

Q .  Would it b e  more t h a n  500? 

A .  A t  t h e  m o s t  I ' m  s u r e  it would b e  a gram, 

p r o b a b l y  500  t o  1 gram, b u t  I ' m  n o t  s u r e .  

Q. Doctor ,  g e n e r a l l y  s p e a k i n g ,  would you agree 

w i t h  m e  t h a t  a n  i n c r e a s e d  dosage  o f  C i p r o  would be ab l e  

t o  deal  b e t t e r  w i t h  an  i n c r e a s e d  degree of i n f e c t i o n ?  

J u s t  g e n e r a l l y  s p e a k i n g .  

A .  W e l l ,  t h a t  a l l  depends .  Your dosage  depends  

on t h e  s e v e r i t y  of t h e  i n f e c t i o n  t o  some degree, and 

t h i s  i s  i s o l a t e d  t o  t h e  t o e .  And a t  t h i s  p o i n t  i n  

t i m e ,  1 t h i n k  a r e g u l a r  d o s e  would have  been  
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sufficient -- considered sufficient. 
Q. When you say a regular dose, would 5 0 0  

milligrams be a regular dose? 

A .  I would think so, yes. I would have to look 

that up. 

Q *  Doctor, what is your understanding as to why 

Cipro was prescribed? 

A. For the exact reason I said about three 

minutes ago. It's a broad-spectrum antibiotic, which 

they felt that they wanted to use, because apparently 

they didn't have anything to culture. 

Q. I guess I'm getting at the more basic part of 

that, Doctor. Is it your understanding that Cipro 

would not be prescribed unless there was evidence of 

infect ion? 

A .  Absolutely. I mean -- well, that's not 

necessarily true. If there was some reason that they 

felt they wanted to be prophylactic, but I think they 

did it because they felt it was an infection, because 

there was cellulitis evidence at the toe base. 

Q. The fact that there was cellulitis was 

indicating that there was an active infection that 

needed to be treated? 

A .  Yes. 
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Q.  I t ' s  y o u r  u n d e r s t a n d i n g  t h a t  it wasn ' t  t o  be 

g i v e n  a s  a p r o p h y l a x i s ,  t h a t  it was b e i n g  g i v e n  t o  

t r e a t  t h e  e v i d e n c e  o f  i n f e c t i o n  a t  t h e  t o e ?  

A .  T h a t ' s  c o r r e c t .  

Q .  I t ' s  y o u r  o p i n i o n  t h a t  C i p r o  and t h e  d o s a g e  

g i v e n  was a p p r o p r i a t e  under  t h o s e  c i r c u m s t a n c e s ?  

A .  I b e l i e v e  it was, y e s .  

Q. Doctor ,  what  would t h e  s t a n d a r d  of  care 

r e q u i r e  i n  r e g a r d s  t o  t h e  f o l l o w  up a s  t o  whether  t h e  

C i p r o  w a s  working  o r  n o t ?  

A .  Check t h e  e v i d e n c e  of  t h e  c e l l u l i t i s  i n  t h e  

t o e  and see i f  i t ' s  improving .  

Q .  How o f t e n  would you do t h a t ?  

A .  I f  t h e  p a t i e n t  i s  i n  t h e  h o s p i t a l ,  y o u ' r e  

g o i n g  t o  see him on a d a i l y  ba s i s .  

Q .  What i f  t h e  p a t i e n t  was d i s c h a r g e d ?  

A .  W e l l ,  t h e n  you would have  t o  d e t e r m i n e  a t  

t h a t  t i m e  t h e  s e v e r i t y  o f  t h e  i n f e c t i o n  and t h e  

s e v e r i t y  o f  t h e  problems and t h e  l o c a l  management o f  it 

on how o f t e n  you have  t o  see t h e m .  And t h a t  would 

depend,  a g a i n ,  on t h e  i n d i v i d u a l  s i t u a t i o n .  I t  c o u l d  

be on a d a i l y  ba s i s .  I t  c o u l d  be  t w i c e  a week. I t  

c o u l d  b e  once  a week. 

Q 9  Doctor ,  you mentioned a c o u p l e  o f  t i m e s  t h a t  
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amputating the right fifth toe is a fairly simple 

solution. That’s a vague question. 1/11 strike that. 

Doctor, would it be fair to say that if 

Mr. Hanson had presented to you on August 5, 1990, with 

his history and problems that are identified -- 

symptomatology that are identified on August 5, that 

you would have taken off the toe at that time? 

A. No. 

Q. When would you have taken off the toe? 

A .  After he had been revascularized. 

Q. How soon after he was revascularized would 

you have taken off the toe? 

A. It would depend on the situation. If you 

thought you could clear the infection, it would be best 

to do that first, because then you could move your  

amputation out more distally. 

If the infection doesn‘t clear, you have to 

do what’s called an open amputation and allow the wound 

to secondarily heal, which could take a prolonged 

period of time. 

If you are trying to do a primary operation, 

which you remove the toe and close, you would like to 

see the infection cleared first. Again, you have to 

individualize this and look at the individual patient 
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and decide which course to take. 

Q. Doctor, are you telling me you don't have 

enough information before you as to whether you would 

have done something different than what was done here? 

MS. YOKOYAMA: I would show a continuing objection 

to all these questions. You're asking the doctor what 

he would have done, and I don't believe that's an 

appropriate standard with regard to an expert in a 

medical malpractice case. I think the proper form of 

the question is what did the standard of care require, 

not what this doctor individual doctor would have done. 

BY MR. MC MAHON: 

Q. Can you answer the question, Doctor? 

A. As I see the question -- of course, I have 
the whole course laid out in front of me. I know that 

it improved with antibiotics, and it was totally 

appropriate. If you tried antibiotics and things 

weren't improving, then you would have had to do an 

amputation earlier. 

Q. It's your understanding, Doctor, from what 

you see in the records that Mr. Hanson's infection 

improved? 

A. Yes. 

Q. Where do you see that, Doctor? 
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A .  It's stated, I think, just before his 

discharge that cellulitis was improving. 

Q. You have a note on your page 2 that says, 

I1Discharge 8-14-90 with Cipro, cellulitis, said toe 

imp r ov e d I' ? 

A .  Yes. 

Q. Doctor, discharging Ken Hanson on 8-14 of 

'90,  when would the standard of care require that 

Mr. Hanson be seen for follow up? 

A .  He should have been seen within a week. 

Q. Would it be a deviation from the standard of 

care not to see Mr. Hanson under those circumstances 

within a week? 

A .  Yes, I think he should be seen within a week 

to 10 days, something like that. He should be seen in 

a fairly quick fashion after. He's got an incision on 

his leg. Hefs got a toe that has improving cellulitis 

that you have to be sure is continuing to improve. You 

have to make decisions about when to take his toe off, 

depending on how that progresses. You have to see the 

patient to make those decisions. 

Q. Doctor, the osteomyelitis that Mr. Hanson had 

in his right toe, was that a stable condition, or was 

it potentially progressive? 
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MS. ANDERSON: I’m going to object. That’s a 

misleading question, because it’s already been 

discussed in his deposition that osteomyelitis was 

never formally diagnosed. It was a suspicion on the 

X-ray. 

BY MR. MC MAHON: 

Q. Doctor, I want you to assume for the purpose 

of my question that osteomyelitis was present. Can you 

answer the question assuming that? 

A .  If you want to assume that it was, it 

appeared he had a stable condition -- or improving 
actually. 

Q. What physical indications, Doctor, would 

there be that an osteomyelitis is improving? 

A .  Cellulitis improving. 

Q. That would also indicate the osteomyelitis 

was improving, if it was there? 

A. It means it’s stable. You don’t know if the 

osteomyelitis is improving or just staying stable, but 

the reaction to it in the surrounding tissue is 

improving. 

Q. Doctor, assuming that there was osteomyelitis 

there, would that change the amount of time you would 

have wanted to see Mr. Hanson for follow up, or would 
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you not have discharged him from Westlake? 

A .  The course they chose to take, I would have 

discharged him, yes. I would not have changed the 

number of times that I saw him. 

Q. You would still want to see him within a 

week, 10 days? 

A. Yes. 

Q. Doctor, are there any diagnostic methods to 

determine whether or not osteomyelitis exists -- is 
present? 

A. There's X-rays that you can take that look at 

cortical destruction. You can do nuclear medicine 

scans. The problem is you have other inflammation 

going on in that, too, so it would be localized there 

so you couldn't tell if it was in the bones or whether 

it was just in the tissues. 

You can actually do an open biopsy, which you 

certainly wouldn't do on his toe. He was going to take 

it all off, so you wouldn't do a biopsy on it unless 

you were going to try to save it and give him long-term 

antibiotics, but that wasn't a concern. It's just a 

localized problem at the tip of toe. And the bigger 

problem is not the osteomyelitis, but just the 

infection that can occur at the interface between the 
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gangrenous  changes  i n  t h e  t o e  and t h e  rest o f  t h e  f o o t .  

Q .  Can you e x p l a i n  t h a t  f o r  m e ,  Doctor? Why 

would t h a t  b e  i m p o r t a n t ?  

A .  W e l l ,  b e c a u s e  t h a t ' s  g o i n g  t o  d e t e r m i n e  -- i f  

t h e  i n f e c t i o n  s p r e a d s  f r o m  t h e  t o e  o n t o  t h e  f o r e f o o t ,  

t h e n  you may change  t h e  t o e  a m p u t a t i o n  t o  a f o r e f o o t  

a m p u t a t i o n .  And i f  t h a t  s p r e a d s ,  you change t h a t  i n t o  

a f u l l - k n e e  a m p u t a t i o n ,  e t  cetera, e t  cetera. 

Q .  Doc to r ,  would you agree w i t h  m e  t h a t  it would 

b e  i m p o r t a n t  t o  d e t e r m i n e  t h e  e x t e n t  o f  o s t e o m y e l i t i s  

i n  o r d e r  t o  d e t e r m i n e  w h e r e  t h e  a m p u t a t i o n  might  b e  

needed? 

A .  W e l l ,  t h e y  have  de te rmined  t h a t  a l r e a d y  by 

t h e  X- rays -- 
Q .  Answer my q u e s t i o n ,  Doctor .  You're g o i n g  

back  t o  w h a t  t h e y  d i d .  I asked you a q u e s t i o n .  

Why d o n ' t  you read t h e  q u e s t i o n  back f o r  t h e  

d o c t o r .  

(Record r e a d  a s  r e q u e s t e d . )  

THE WITNESS:  W e l l ,  t h e y  d i d  an  X-ray. Tha t ' s  t h e  

o n l y  e x t e n t  t h a t  y o u ' r e  l o o k i n g  a t .  

BY MR. MC MAHON: 

Q .  I ' m  n o t  a s k i n g  what you d i d ,  Doctor .  I added 

s p e c i f i c a l l y  -- 
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A .  You're asking me how to figure it out, and I 

said you take an X-ray. They took it. 

Q. Doctor, you're saying that the X-ray would be 

sufficient to determine the extent of the osteomyelitis 

for that purpose in making a decision as to an 

amputation or not? 

A .  Yes. 

Q. It's your understanding that the X-ray was 

done in this case? 

A .  Y e s .  

Q. It's your understanding that the X-rays 

showed cortical destruction? 

A. It showed some cortical -- I can't remember 

how it was written. 

Q. Why don't you take a look at that, Doctor. 

MS. ANDERSON: Can we take a short break? 

(Short recess. ) 

THE WITNESS: The report indicated the examination 

shows some destruction of the cortex of the distal 

phalanx of the fifth digit, highly suspicious for 

osteomyelitis. No other fractures identified, bony 

cortices are otherwise intact. 

BY MR. MC MAHON: 

Q. Doctor, is there enough information for you 
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on that report to rule out osteomyelitis, whether or 

not there is? 

A. To rule it out? 

Q 9  Yes. 

A. There is nothing there to rule it out. 

Q. Is there enough information there for you to 

make the diagnosis that osteomyelitis existed based on 

that? 

A .  I would say I'm suspicious, just like they 

are. They're not coming out saying it for sure. 

They're the ones that read these. I would have to go 

along with their approach to it. 

Q. Is there any diagnostic methods, Doctor, that 

could make a more certain determination than that 

X-ray? 

A .  Well, as I mentioned, it's a triple-phase 

bone scan which is a problem here because of all the 

other inflammation and it being such an isolated little 

area. And there is an open biopsy that we've talked 

about before. And the other would be a follow-up X-ray 

and see if there is further destruction of the bone. 

Q. Is it your understanding that any of those 

measures were done in this case? 

A. I don't believe they were. 
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Q.  Do you have an opinion as to whether there 

was a deviation from the standard of care not to do any 

of those -- 
A. I do not believe it's a deviation, no. 

Q. When you say it's not a deviation in the 

standard of care, Doctor, is that true as well in 

regards to whether or not Ken Hanson's toe needed to be 

amputated or not in early August of 1990? 

A. I don't think it was a deviation from the 

standard of care that his toe amputation was delayed, 

no. 

Q .  Assume for the purpose of my question, 

Doctor, a follow-up procedure had indicated a spreading 

osteomyelitis. Would that change your opinion with 

regard to whether or not Mr. Hanson needed an 

amputation of the right fifth toe in early August of 

1990? 

MS. YOKOYAMA: I would object to the question. I 

believe it's totally speculative. There are no facts 

in evidence which would possibly support, first of a l l ,  

that there was an absolute osteomyelitis present during 

his hospitalization or that it was spreading at any 

time during his hospitalization. 

BY MR. MC MAHON: 
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Q. Do you understand the question, Doctor? 

A .  Yes, I do. I didn't see any evidence that 

there was such spreading, because it would be shown by 

the evidence in the rest of the foot. Even if it did 

further destruct the distal phalanx, it doesn't make 

any difference in the treatment of the patient. What 

matters is its affect on the foot. 

Q. Let me make my question clearer. 

Doctor, if a further diagnostic procedure 

than was done here indicated -- I'm just asking you to 

assume for the purpose of my question that there was 

some further diagnostic procedure that showed an 

osteomyelitis that was spreading into the foot, would 

that change your opinion at all in regards to whether 

or not Mr. Hanson required an amputation in early 

August of 1990? 

A. Well, this study was done on the fifth? 

Q. Correct. 

A. Osteomyelitis doesn't spread like that. It's 

a slow process. It has to work into the bone. It 

takes, at the least, several days to see much in the 

way of changes. Sometimes you have to wait two weeks 

to see what you may think clinically is an 

osteomyelitis to see the changes on an X-ray. It's a 
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slower process. The actual evidence of any spreading 

in the foot would be shown by what you see in the soft 

tissues in the skin. 

Q .  Doctor, if osteomyelitis was present on 

August 5 of 1990, would you agree with me then that was 

an infection that had been there for some period of 

time? 

A. It could have been there for some period of 

time, yes. Did it just happen overnight, no. 

Q. Can you give an opinion within a reasonable 

degree of medical certainty as to longest amount of 

time that it would have been there? 

A. I can't tell you that. Certainly several 

days. 

Q .  Doctor, was there a clinical reason not to do 

an amputation of the right fifth toe prior to the 

bypass? 

A .  The problem with doing it prior to the bypass 

is you're working through an inflamed area. You're 

going to do actually an open amputation. You're going 

to get necrotic skin or changes which then may -- even 
with the revascularization -- require a more proximal 
amputation, either of the metatarsal or -- which then 
gives him a more unbalanced foot and more potential 
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problems, particularly being a diabetic. You would get 

an unbalanced foot, that you get pressure points 

elsewhere, which can lead to later problems. So you 

like to minimize the extent of the amputation as much 

as possible. If you keep it out to involve only the 

phalanx, you're in pretty good shape. That's what I 

would look at it and what Dr. Villasuso was attempting 

to do. 

Q. I'm not sure if you're agreeing with me or 

not, then, Doctor. It sounds like we are in agreement 

that it may have been a good thing for Mr. Hanson to 

have his toe amputated? 

A .  No, I'm not saying that, because he had 

cellulitis at the time. He would have had an open 

wound which would have required a more proximal 

amputation than he ended up finally having, and it 

could have led to a bigger problem in his foot because 

the period of time between the amputation and the time 

you revascularize, you're going to get necrotic -- 
changes of the skin edges, and you're going to end up 

having to take it further back. 

Q. Doctor, when Mr. Hanson presents on August 5 

of 1990, was it a forgone conclusion that he was going 

to lose his right fifth toe? 
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A .  Yes. 

Q. Why was that? 

A. It was gangrenous. It was going to 

autoamputate or it was going to have to be amputated 

primarily surgically. 

Q. Autoamputate means it was going to fall off? 

A. It was going to fall off. 

Q. Doctor, in regards to the matters that you 

stated would be problematic, in particular this 

amputation prior to the bypass, which of those 

potential complications would not have existed at the 

end of August when the amputation was done? 

A. Well, as I read the notes from Dr. Pina and 

Dr. Villasuso, the infection cleared, and it was only 

left with a distal gangrenous toe, which then allowed 

the amputation in a relatively clean field at the MP 

joint. 

Q. Metatarsal phalangeal joint? 

A .  Yes. 

Q. Doctor, what's your understanding as to how 

the determination was made that the infection had 

resolved prior to the amputation? 

A .  A s  I understand it, by looking at the 

evidence for cellulitis and the skin changes that were 
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occurring at the time of the hospitalization which were 

starting to improve and continuing to improve on follow 

UP * 

Q. Doctor, would the standard of care have 

required any follow-up X-ray or other diagnostic 

procedures in regards to osteomyelitis prior to the 

amputation on August 31 of 1990? 

A. I don‘t think so. 

Q. Doctor, might or could a further diagnostic 

procedure have shown that the osteomyelitis had spread? 

A .  It could. 

Q. But it’s your testimony, as you sit here 

today, that the standard of care did not require ruling 

out that possibility? 

A. No, because you‘re going to be -- number one, 

it’s remained limited to the toe. There has been no 

evidence that it‘s spread, so it‘s there. You know 

where it is. 

Q. There is no evidence because they didn’t 

check, right, Doctor? 

A .  It’s a limited process to the little toe. 

it has spread even to the next phalanx, it makes no 

difference. 

Q. How do you know whether it’s spreading or 

If 
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not, Doctor, without doing a diagnostic procedure? 

A .  You don't, but it doesn't make any difference 

clinically. 

Q .  Please explain for me what you mean by that. 

It doesn't make any difference clinically? 

A .  Because you're going to take this all off. 

The spread would only be within this toe. It's going 

out. It's gone. It doesn't matter. 

Q .  I see. What you're saying is that he's going 

to have to have his toe off either way, there is no 

need to determine whether osteomyelitis spread on the 

toe? 

A .  That's correct. 

Q .  Because he's going to get the toe chopped 

off? 

A .  That's correct. 

Q .  Doctor, if, in fact, the osteomyelitis spread 

to the foot, he might or could need an amputation of 

portions of his foot, correct? 

A .  If you see evidence of osteomyelitis in the 

foot, you would see other changes, soft tissue changes. 

There was none of that. 

Q .  Doctor, is it possible for osteomyelitis to 

be present without those soft tissue changes? 
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MS. YOKOYAMA: I would object to the form of the 

question as to what is possible. I don't believe 

that's the appropriate standard. 

THE WITNESS: In this situation I would say, no. 

BY MR. MC MAHON: 

Q -  I didn't ask you in this situation. 

A .  Any osteomyelitis will show soft tissue 

changes at some point. 

Q. Your testimony today is that -- you're 
answering, no, that it isn't possible for osteomyelitis 

to be present without some soft tissue change, correct? 

A. Eventually you would see some, yes. 

Q. You keep changing your answer on me, Doctor. 

A .  I'm not changing. I said eventually you 

would see something. There's always going to be some 

soft tissue change, otherwise you're not even going to 

know it's there. That's the reason that it presents, 

because it has to present on the surface for you to 

know if there's something wrong. 

Q. You also know that it's there because you saw 

it in the X-ray, correct, Doctor? 

MS. ANDERSON: I would object. There has been no 

definitive diagnosis of osteomyelitis p r i o r  to that. 

MS. YOKOYAMA: I would join in that objection. 
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THE WITNESS:  All w e  know i s  there is  a s u s p i c i o n  

of o s t e o m y e l i t i s  i n  t h e  d i s t a l  p h a l a n x .  I t 's  i n  t h e  

t o e .  I t  comes up. I t 's  gone. 

BY MR. MC MAHON: 

Q .  Your o p i n i o n  w i t h i n  a r e a s o n a b l e  degree of 

med ica l  and s u r g i c a l  c e r t a i n t y  i s  t h a t  i t ' s  w i t h i n  t h e  

s t a n d a r d  o f  care f o r  a v a s c u l a r  s u r g e o n ,  g e n e r a l  

s u r g e o n ,  o r  o t h e r  d o c t o r  n o t  t o  r u l e  o u t  whe the r  o r  n o t  

t h e  o s t e o m y e l i t i s  had s p r e a d  beyond t h e  t o e ,  c o r r e c t ,  

Doctor? 

A .  I d o n ' t  t h i n k  i t 's  -- w i t h i n  t h e  s t a n d a r d  of 

c a r e  I would n o t  have  r e p e a t e d  t h e  X- rays p r i o r  t o  

removing t h e  t o e .  

Q. You d i d n ' t  answer my q u e s t i o n .  

A .  I do n o t  t h i n k  it w a s  a d e v i a t i o n  from t h e  

s t a n d a r d  o f  care n o t  t o  g e t  a f u r t h e r  X-ray of  t h e  

f o o t .  

Q .  You're n o t  answer ing  my q u e s t i o n ,  Doc to r ,  

because  you keep  -- why d o n ' t  you read h i m  back  my 

q u e s t i o n .  I t 's  a y e s  o r  no q u e s t i o n .  

A .  I t 's  y e s  o r  no -- i n  answer ing  y o u r  

q u e s t i o n  -- 
Q .  You c a n  q u a l i f y  it. 

A.  I ' m  t r y i n g  t o .  
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Q. But I want to have an answer to the question 

first. 

A. I’m trying to qualify it. 

(Record read as requested.) 

MS. ANDERSON: I want to state an objection. 

You‘re mischaracterizing his testimony. He’s indicated 

to you that you can rule out the existence of 

osteomyelitis by looking at clinical changes in the 

tissue of the foot. 

BY MR. MC MAHON: 

Q. Did you understand the question, Doctor? 

A .  Well, the problem is that question doesn’t 

towally relate to the situation. I mean, osteomyelitis 

is here, is located in the area of the injury, and the 

area of the local infection. It doesn‘t just spread 

all over the body and doesn’t just spread up -- march 
up the bones. So I would not -- I would say, yes, they 
do not have to have another X-ray to rule out anything 

in the foot. 

Q. Doctor, is it your testimony that there is no 

risk of spreading osteomyelitis from the toe to the 

foot and up the bone? 

A. That‘s correct. Cellulitis can occur. 

Spreading infection can occur in the soft tissue, but 
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the osteomyelitis is not going to ascend up the foot. 

Q. How would an infection spread from an 

original osteomyelitis in a right fifth toe? 

A .  Just as I’ve talked about. It ascends up 

through the soft tissues, through the tendon sheaths, 

through the fascia. There‘s all sorts of ways that it 

spreads, which are all soft tissue approaches and soft 

tissue spreads that have nothing to do with ascending 

up the bone. 

Q. Would you agree with me, Doctor, that it 

could as well become blood-borne or spread through the 

lymph glands? 

A .  It could, yes. 

Q .  Doctor, would you expect osteomyelitis to 

spread to the foot from the right fifth toe prior to it 

spreading to other areas of the body, or is it the 

converse of that? 

A .  When you saw the osteomyelitis spread, you 

mean the infective process that goes to the soft 

issues? 

Q .  You’re right. Let me correct that question. 

Doctor, as to the infectious process in 

Mr. Hanson’s right fifth toe, would you expect that to 

be seen in the foot if it spread prior to it being seen 
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i n  o t h e r  p a r t s  o f  t h e  body? 

A. I would e x p e c t  t h a t ,  y e s .  

Q .  Why would you e x p e c t  t h a t ?  

A .  Because t h e  p a t i e n t  i s  on a n t i b i o t i c s  which 

s h o u l d  c o n t r o l  it, keep it l o c a l i z e d .  So I would 

e x p e c t  i f  t h i n g s  g o t  o u t  of  c o n t r o l ,  you would see a 

l o c a l  problem f irst .  

a .  Is t h a t  because ,  Doctor ,  t h e  n a t u r e  o f  a n  

i n f e c t i o u s  p r o c e s s  i s  t h a t  i t ' s  go ing  t o  be  more 

d i f f i c u l t  f o r  t h e  a n t i b i o t i c  t o  f i g h t  t h a t  i n f e c t i o n  a t  

t h e  l o c a l i z e d  area i n  t h e  o t h e r  p a r t s  o f  t h e  body? 

A .  I d o n ' t  q u i t e  u n d e r s t a n d  t h a t  q u e s t i o n .  You 

g i v e  t h e  a n t i b i o t i c s  t o  f i g h t  it l o c a l l y ,  and  you gave  

new b lood  s u p p l y  down there t o  a l l o w  t h e  a n t i b i o t i c  t o  

ge t  down t o  t h i s  a r e a  b e t t e r .  So you have  a 

combina t ion  now of i n c r e a s e d  v a s c u l a r i t y  and t h e  

a b i l i t y  t o  ge t  t h e  a n t i b i o t i c  even b e t t e r  t o  t h e  s o u r c e  

and t o  l o c a l i z e  t h e  p r o c e s s  t h e r e .  

Q .  I need you t o  e x p l a i n  f o r  m e ,  t h e n ,  why you 

t e s t i f i e d  t h a t  you would e x p e c t  t o  see it i n  t h e  f o o t  

p r i o r  t o  t h e  o t h e r  p a r t s  of  t h e  body. Why would t h a t  

be? 

A .  I f  you d o n ' t  c o n t r o l  it, y o u ' r e  g o i n g  t o  set 

-- b e c a u s e  you l o s e  l o c a l  c o n t r o l  f i r s t ,  and  t h e n  it 
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c o u l d  s p r e a d  i n t o  t h e  l y m p h a t i c s .  I t  c a n  s p r e a d  i n t o  

t h e  b l o o d .  But t o  keep it l o c a l i z e d  o u t  t o  t h e  t o e ,  

t h e  p o t e n t i a l  of  t h a t  is  e x t r e m e l y  s m a l l ,  a l m o s t  

i n f i n i t e s i m a l .  For  it t o  s p r e a d  more, i t ' s  g o i n g  t o  

have  t o  have  a b i g g e r  -- i n  o t h e r  words ,  e v i d e n c e  of 

l o s s  o f  c o n t r o l  of  it l o c a l l y .  

Q. Doctor ,  would a m p u t a t i n g  M r .  Hanson's r i g h t  

f i f t h  t o e  a s  he  p r e s e n t e d  on August  5 o f  ' 9 0  have  

p r e v e n t e d  t h e  s p r e a d  of  t h e  i n f e c t i o n  i n  t h e  r i g h t  

f i f t h  t o e ?  

MS. ANDERSON:  Could you r e a d  back t h e  q u e s t i o n ,  

p l e a s e ?  

(Record  read a s  r e q u e s t e d . )  

MS. ANDERSON: There  is  no f a c t u a l  s u p p o r t  f o r  

t h a t  q u e s t i o n  t h a t  t h e  i n f e c t i o n  i n  t h e  r i g h t  f i f t h  t o e  

e v e r  s p r e a d .  A r e  you a s k i n g  him i f  t h e  t o e  s h o u l d  have 

been  amputa ted  on August 5? I ' m  n o t  s u r e .  

BY MR. MC MAHON: 

Q .  Do you u n d e r s t a n d  my q u e s t i o n ,  Doctor?  

A .  Not e x a c t l y .  1'11 ask  you a q u e s t i o n .  

mean s p r e a d  i n  t h e  t o e  -- i f  you t a k e  it o f f ,  it 

c o u l d n ' t  s p r e a d  i n  t h e  t o e .  

Q .  You're r i g h t .  Spread  from t h e  toe. I 

You 

a p o l o g i z e .  With t h e  change i n  t h e  q u e s t i o n ,  Doc to r ,  
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spreading from the toe. 

A. Without vascularity you havs the potential 

that any bacteria in the interface would still have a 

problem. That's why you like to get a 

revascularization at or before taking the toe of2 as 

long as you don't have an infection that's out of 

control. If you have infection out of control, you do 

an amputation first. He did not present with an 

infection out of control. 

Q. Doctor, could Mr. Hanson's right fifth toe 

have been amputated, culture taken of the soft tissues 

at the site of the amputation, and a culture done of 

those tissues to determine what the bug was that was 

down there? 

A .  It could have been, yes. 

Q. Do you know whether or not one was done in 

this case? 

A. I do not know that. I don't believe it was. 

MS. ANDERSON: We're two and a half hours into the 

deposition, and I'm still waiting for questions about 

the standard of care for Dr. Sumyk at this point, which 

is what this expert is here on behalf of as related to 

the motion for summary judgment. 

MR. MC MAHON: I would make a statement for the 
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d e p o s i t i o n ,  and  she  i n d i c a t e d  -- and you can  s a y  i f  

i t ‘ s  n o t  c o r r e c t  -- t h a t  h e r  p o s i t i o n  would be t h a t  s h e  

would n o t  be p r e s e n t i n g  D r .  L i t t o o y  f o r  a f u r t h e r  

d e p o s i t i o n  u n l e s s  h i s  o p i n i o n s  change ,  a p o s i t i o n  t h a t  

I d i s a g r e e  w i t h ,  b u t  t h a t  is t h e  b a s i s  f o r  m e  g o i n g  

more i n t o  d e p t h  w i t h  D r .  L i t t o o y ‘ s  o p i n i o n s .  

BY MR. MC MAHON: 

Q. D o c t o r ,  do you have  an  o p i n i o n  i n  l i g h t  of  

M r .  Hanson’s c l i n i c a l  f i n d i n g s  a s  t h e y  p r e s e n t e d  t h e  

day  o f  t h e  g r a f t  p r i o r  t o  t h e  b y p a s s  g r a f t  b e i n g  done 

a s  t o  whe the r  o r  n o t  an au togenous  o r  p r o s t h e t i c  c r a f t  

s h o u l d  have  been  used?  

A .  E i t h e r  w a s  f i n e .  

Q .  Would you agree w i t h  m e ,  Doc to r ,  t h a t  there 

is  a g r e a t e r  r i s k  o f  i n f e c t i o n  i n  t h e  u s e  of  a 

p r o s t h e t i c  g r a f t ?  

A .  There  is  a s l i g h t  i n c r e a s e ,  y e s ,  v e r y  s m a l l .  

Q .  Do you know what t h e  p e r c e n t a g e s  are  f o r  

t h a t ,  Doctor?  

A .  P e r c e n t a g e s  of  g r a f t  i n f e c t i o n s  a r e  1 p e r c e n t  

I o r  less .  

Q .  I g u e s s  what I ’ m  g e t t i n g  a t ,  Doctor ,  i s  what 

t h e  d i f f e r e n c e  would b e  i n  t h e  greater  r i s k  i n  u s i n g  a 
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prosthetic graft versus autogenous graft? 

A .  It's never been studied, so there is no 

answer to that. 

Q. It's your understanding, Doctor, that there 

isn't any literature out there on that? 

A .  That's correct. There's never been a 

randomized trial to look at that question. 

Q. Doctor, do you have an opinion as to whether 

or not Mr. Hanson's risk of an infection in the graft 

was increased or decreased as a result of the use of a 

prosthetic graft as opposed to an autogenous graft? 

A .  I don't have an opinion that it was 

increased, no. I do not think it was increased. I do 

not think that the risk was increased. 

Q. Doctor, is there any difference in the 

standard of care in regards to whether a graft is to be 

done above or below the knee? 

A .  That's totally dependent on the anatomical 

presence of the occlusion and whether you can get 

around the occlusion by staying above the knee or 

whether you have to go below the knee to bypass the 

occlusion. It's totally based on where the occlusion 

is. 

Q. What's your understanding of where 
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Mr, Hanson,s occlusion was? 

A .  It was at the Hunter's Canal, which is the 

area in the distal thigh above the knee. And he had a 

reconstitution of a normal popliteal artery below that, 

but which was still above the knee, so they were able 

to get a bypass above the knee. 

Q. Doctor, did Mr. Hanson have a saphenous vein 

available for an autogenous graft? 

A .  He had not had it removed for anything else, 

but whether it was adequate is another question. I 

don,t know that it was looked at. 

Q. You don't know one way or the other? 

A .  No, I don't. 

Q. Doctor, is there any difference in cost to 

the patient as to whether or not an autogenous or a 

prosthetic graft is used? 

A .  The difference is the cost of the graft. The 

charge for the operation is the same. 

Q. Tell me what that difference is, Doctor, cost 

of the graft? 

A .  The grafts in this situation are probably 

about $750 to $800. 

Q. You/re talking about a prosthetic graft? 

A. Yes. 
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Q .  How l o n g ,  Doctor ,  would a f e m  pop b y p a s s  

normal ly  t a k e ?  

A .  How l o n g  does  it t a k e  t o  do? 

Q. C o r r e c t .  

A .  That w i l l  v a r y  on t h e  s u r g e o n ,  b u t  it c o u l d  

t a k e  anywhere from an  hour  t o  three  h o u r s .  T h i s  

p a r t i c u l a r  t y p e  of  o p e r a t i o n ,  f e m o r a l  above  t h e  knee  

w i t h  p r o s t h e t i c s ,  shou ld  be done i n  a b o u t  two hours  on 

a v e r a g e .  

Q. Would t h e  t i m e  it would t ake ,  Doc to r ,  be 

d i f f e r e n t  i f  you were go ing  t o  u s e  a n  a u t o g e n o u s  v e i n  

a s  opposed t o  a p r o s t h e t i c  g r a f t ?  

A .  I t  t a k e s  l o n g e r .  

Q. How much? 

A .  I t  depends ,  b u t  maybe add a n  h o u r  t o  t h e  

p r o c e d u r e .  

Q .  You s a i d  ea r l i e r  t h a t  t h e  c o s t  of t h e  s u r g e r y  

would be  t h e  same? 

A .  I n  terms of  t h e  c o s t  o f  t h e  s u r g e o n ,  t h e  

a n e s t h e t i c  c o s t  would go up b e c a u s e  t h e y  c h a r g e  per  

h o u r ,  s o  t h e r e  would be an i n c r e a s e d  c o s t  from t h e  

a n e s t h e t i c  s t a n d p o i n t .  

Q .  What a b o u t  a s  t o  t h e  v a s c u l a r  su rgeon?  

A .  N o .  
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Q. His cost would stay the same whether you used 

autogenous vein or graft? 

A. There may be a slight increase in the use of 

autogenous vein. I think some surgeons charge a little 

more for the use of the autogenous vein. 

Q. Do you charge any more for that, Doctor? 

A. We do this all through the business office. 

I can't tell you for sure. I think we charge a little 

more. 

Q. Okay. Would the little more that you're 

saying compensate you for the extra hour of time? 

A. Yes. I mean, that's why it is. It's a 

little more difficult procedure. 

Q. Doctor, would an operation involving an 

autogenous transplant with that extra amount that 

you're charging for the time, how would that compare to 

a prosthetic graft transplantation with that lesser 

time. I guess what I'm getting at it, does the longer 

amount of time make it more overall expensive for the 

patient, or does the greater expense of the graft make 

it overall more expensive? 

M S .  YOKOYAMA: I would object to the question. 

You're not really going to try to imply that a decision 

to use a gortex graft was based upon the amount of 
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money D r .  V i l l a s u s o  w a s  g o i n g  t o  make p e r f o r m i n g  a 

g o r t e x  p r o c e d u r e  v e r s u s  u s i n g  -- o r  do ing  an  au togenous  

g r a f t .  

BY MR. MC MAHON: 

Q .  Do you u n d e r s t a n d  my q u e s t i o n ,  Doctor?  

A .  It’s p robab ly  a w a s h .  I d o n ’ t  know. 

Q .  Tha t ’ s  what I wanted t o  g e t  a t .  Is t h a t  a 

wash? 

A .  P robab ly .  

Q. Doctor ,  you‘ re  here t o d a y  t o  t e s t i f y  i n  

r e g a r d s  t o  w h a t  t h e  s t a n d a r d  o f  care is as t o  a f irst  

a s s i s t a n t  su rgeon?  

A .  Y e s .  

Q .  I n  t h i s  c a s e  you ’ r e  a l s o  here -- you w e r e  

r e t a i n e d  by c o u n s e l  f o r  D r .  Sumyk? 

A .  Y e s .  

Q .  Do you a g r e e  w i t h  m e  t h a t  you are q u a l i f i e d  

t o  g i v e  an o p i n i o n  i n  r e g a r d s  t o  what t h e  s t a n d a r d  of 

c a r e  was f o r  Borys Sumyk i n  r e g a r d s  t o  h i s  r o l e  w i t h  

Ken Hanson? 

A .  Y e s .  

Q. Doctor ,  what  i s  t h e  g e n e r a l  s t a n d a r d  o f  care 

i n  r e g a r d s  t o  t h e  r e s p o n s i b i l i t y  and d u t i e s  t o  t h e  

p a t i e n t  t h a t  a f i r s t  a s s i s t a n t  su rgeon  would owe t o  a 
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patient such as Mr. Hanson having the bypass procedure 

that he did? 

A .  Well, their obligations and responsibilities 

here have to do with assisting the primary surgeon to 

make the operation easier; to make it go well, 

efficiently; and that will, thereby, improve the 

patient care, the patient situation, in a given 

operation. 

Operations cannot be done by a single person. 

They require assistance to expose and to help with the 

doing of the anastomosis in this case. And the more 

experienced and qualified that assistant is, the better 

that is for you. 

In this situation Dr. Sumyk was the general 

surgeon and, I think, a board certified general 

surgeon. And many surgeons out in the community 

practice -- because they don't have the residents like 

you're dealing in an academic center -- would depend 
upon the use of assistants. And they try to get the 

best assistants they can, which are usually general 

surgeons who aren't busy or attending internists who 

are taking care of the patient to help them in surgery. 

Q. Doctor, what is your understanding of 

Dr. Sumyk's qualifications to have been the first 
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assistant surgeon in regard to that bypass procedure? 

A. I would say his qualifications are excellent. 

Q. What I'm asking is what is your understanding 

of those qualifications? 

A. Well, that he's a practicing general surgeon 

and, thereby, has gone through a training program at 

which time he's obviously first assisted in many cases. 

He's been out in practice. Because he's gone through a 

training program, he understands operations, the 

conduct thereof, and understands how to assist another 

surgeon. And from that standpoint I would see him as a 

very competent person to help Dr. Villasuso. 

Q. Do you know Dr. Sumyk? 

A. No. 

Q. Have you ever worked with him in any regard? 

A. No. 

Q. Do you know any of the physicians in this 

case? 

A. No. 

Q. Are you familiar with any of the physicians 

in this case professionally? 

A. No. 

Q. What about socially? 

A. No. 
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Q. Doctor, were you provided with a CV of 

Dr. Sumyk? 

A .  I can't remember whether I was or not. In 

his deposition it was gone through what his background 

was, and that's where I got it. 

Q. So the basis of your opinions in regards to 

Dr. Sumyk's qualifications are based upon that 

deposition? 

A .  In large part, yes. 

Q. What other matters other than that deposition 

would you be basing that on, if you don't know him and 

you haven't seen a CV? 

A .  Through a CV, and talking to Ms. Anderson, 

the fact that he's done a lot of first assisting. 

Q. So you were provided with his CV? 

A .  I didn't mean CV, I'm sorry. I meant his 

deposition. 

Q. Is your understanding, Doctor, that Dr. Sumyk 

is a board certified general surgeon? 

A. I have to read through it again. I can't 

remember whether he's board certified or not. 

Q. Doctor, what qualifications and training 

would be required of Dr. Sumyk prior to him being 

allowed to be a first assistant to do a bypass 
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procedure such as he did? I'm sorry. I want you to go 

all the way back to education. 

A .  Well, hers -- I mean, I could backtrack a 

lot. I mean, a first assistant could be anywhere from 

a physicianls assistant to a surgical tech to an MD of 

some sort. Whether it's the interns taking care of the 

patient, whether it's a surgeon, first assistants can 

have a whole gamut of experience. It just depends. 

In his particular situation, this is a man 

who has gone through medical school. He's gone through 

a surgical training program. He's out practicing 

general surgery. So this would put him in a higher 

group, as I would look it at, of people who have the 

ability to assist another surgeon. 

Q. Doctor, is it your testimony, then, that a 

person less than an MD would have been qualified to act 

as the first assistant to Dr. Villasuso in regard to 

this bypass procedure on Mr. Hanson? 

A .  They could be. 

Q. Do you recall, Doctor, seeing in Dr. Sumyk's 

deposition that there was a policy at Westlake in 

regards to the necessity of the first assistant being 

an MD? 

A .  No, I don't remember that. 
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Q. Based on what you're saying, you wouldn't be 

aware of any need to have such -- 
A. I -- 
Q. Let me finish the question. Sou wouldn't be 

aware of any need to have such a qualification, 

correct? 

A. Not to my knowledge, no. 

Q. For that type of procedure as it was done on 

Mr. Hanson in August of 1990, the bypass, have you ever 

used persons with lesser qualifications than an MD to 

be a first assistant? 

A. I have not, no. 

Q. How many of these procedures have you 

performed, Doctor? 

A. Fem pop bypasses? Probably 500 or so. 

Q. Are you the go-to guy at Loyola, Doctor, for 

a fem pop bypass, or are there other doctors? 

A. There are three of us. 

Q. What are their names? 

A. William Baker, Howard Greisler, 

G-r-e-i-s-1-e-r, and myself. 

Q. Doctor, what would be the standard of care 

required of an MD, a general surgeon, such as 

Dr. Sumyk, in regards to a review of Mr. Hanson's 
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medical chart prior to surgery? 

A .  I don't think the standard of care would 

require that he review it at all necessarily. 

Q. In what circumstances would the standard of 

care not be required? 

A .  I don't think the standard of care does 

require that he review the chart. 

Q. You said "necessarily" and you're qualifying 

that. Are you changing your necessarily? 

A .  I'm changing my necessarily, yes. 

Q. So, Doctor, when you are performing a fem pop 

bypass, would it be your expectation that your first 

assistant surgeon would have no knowledge of the 

patient's history or clinical condition? 

A. I'm sorry. What was my expectation? What 

did you say? 

MR. MC MAHON: Why don't you read it back to him. 

(Record read as requested.) 

THE WITNESS: My expectation would not be that, 

because I'm in a trained hospital with residents and 

expect them to be learning from this. 

In a community hospital, it could be a 

totally different situation where you're looking for 

good qualified help, and that's what you're most 
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concerned with. 

BY MR. MC MAHON: 

Q 9  You're saying, Doctor, that there is a 

difference between the standard of care in regards to 

what -- strike that. Because you're not saying that. 

You're saying what your expectation would be. 

A. Yes. 

Q. Is there, Doctor, a difference between the 

standard of care at a facility such as Loyola or 

Westlake Community Hospital in regards to the standard 

of care of the first assistant surgeon in a fem pop 

bypass? 

A. No, I don't think so. 

(Short interruption.) 

(Short recess.) 

BY MR. MC MAHON: 

Q -  Doctor, what is the need for a first 

assistant surgeon for a fem pop bypass specifically? 

Can you get into the specific types of things that the 

person is going to do? 

A. Sure. Initially is the dissection of the 

vessels which requires two people to retract, because 

to encircle the vessels and dissect them out properly 

without entering the vessels or other things in the 
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a r e a  i s  a two- person t y p e  o f  t h i n g .  

S e c o n d a r i l y ,  when you do t h e  b y p a s s  i t s e l f ,  

t o  do  t h e  s u t u r e  l i n e  r e q u i r e s  a second and a f i r s t  

a s s i s t a n t  t o  b o t h  f o l l o w  t h e  s u t u r e  and expose  t h e  

g r a f t  edge and t h e  a r t e r i a l  edge t o  a l l o w  you t o  have 

a c c u r a t e  p lacement  o f  t h e  s u t u r e s .  

Q .  Is there  a n y t h i n g  e l s e ?  

A .  Tha t ' s  p r i m a r i l y  it. 

Q. So, Doctor ,  would it be f a i r  t o  s a y  t h a t  

there  i s  no r e q u i r e m e n t  s i m i l a r  t o  a n  a i r c r a f t  where 

there  is  a p i l o t  and a c o p i l o t  i n  case t h e  p i l o t  has 

t h e  h e a r t  a t t a c k  t h a t  t h e  f i rs t  a s s i s t a n t  be a b l e  t o  

t a k e  o v e r  and c l o s e  t h e  p e r s o n  up? 

A.  T h a t ' s  n o t  t h e  r e q u i r e m e n t ,  no. 

Q .  Is the re  any u n d e r s t a n d i n g  t h a t  y o u ' r e  aware 

of i n  t h a t  regard t h a t  t h a t ' s  one  of t h e  r e a s o n s  why 

you migh t  want  t o  have a n  MD t h e r e ?  

A .  N o .  

Q *  Would it be t r u e ,  Doc to r ,  t h a t  t h e r e  would be 

no need t o  have a f i rs t  a s s i s t a n t  su rgeon  who would be 

q u a l i f i e d  t o  pe r fo rm a f emora l  b y p a s s  s e c o n d a r i l y  t o  

t h e  v a s c u l a r  s u r g e o n  p e r f o r m i n g  i t ?  

A.  C o r r e c t .  

Q. Doctor ,  what would be t h e  s t a n d a r d  p r a c t i c e  
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in regards to informing the first assistant surgeon 

about the procedure that is going to take place? 

A. Just tell them what you're doing basically. 

I think basically they're going to come in and help no 

matter what it is, but just a general knowledge of what 

kind of case you're going to be working on. 

Q. The primary vascular surgeon doing that 

grafting type of procedure, is it important for that 

doctor to brief specifically in regards to what this 

person's physical condition is? 

A .  I would not say that that's necessary, no. 

Q. What are the types of things that are 

important for that first assistant to know about the 

patient's clinical condition? 

A. Not much really. I mean, the surgeon is the 

primary caretaker of the patient along with, perhaps, 

an internist. And the assistant is not involved in the 

primary care of the patient. He's involved in 

assisting the surgeon in the operation. 

Q. You keep qualifying your answers. You said 

l'not much.lt Are there any things, Doctor, that the 

primary vascular surgeon would want the first assictant 

surgeon to know prior to assisting in a fern pop bypass 

such as Mr. Hanson's? 
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A .  In a fem pop bypass, I would say no. 

Q. You would be comfortable going into an 

operation with a first assistant surgeon having no 

knowledge of the patient's history or clinical 

condition on a fem pop bypass such as Mr. Hanson's? 

A .  Yes, I would. 

Q. Doctor, what is your understanding in regards 

to Borys Sumyk's relationship to Ken Hanson? 

A .  I'm sorry. His relationship to Ken Hanson? 

Q. His relationship to Ken Hanson. 

A .  As far as I know, he didn't know who he was 

until he walked into the operating room. 

Q. Did Dr. Sumyk have a doctor-patient 

relationship with Dr. Hanson for that surgery? 

A .  No. Not that I'm aware of, no. I'm only 

qualifying that if you mean preoperatively and 

interoperatively I would say, no. I do believe he saw 

the patient postoperatively when he was covering -- 
Dr. Villasuso was either off for the weekend or out of 

town or something. 

Q. Doctor, it's your understanding that a 

doctor-patient relationship wasn't established with 

Mr. Hanson as to Dr. Sumyk until the postoperative 

visits? 
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A .  That's my understanding, yes. 

Q. There would be a doctor-patient relationship 

established at that time? 

A .  A minimal one only as someone covering for 

Dr. Villasuso. 

Q. What is your understanding in regards to how 

Dr. Sumyk came to be at that surgery for the bypass 

procedure? 

A .  My understanding is an hour, hour and a half 

before the procedure he was called by Dr. Villasuso and 

asked him to assist him in this case, because someone 

who was going to assist him was unable to. 

Q. So as to Dr. Sumyk, is it your understanding 

that that was a doctor provided by Westlake Hospital? 

A .  The doctor that was going to help him? 

Q. No, Dr. Sumyk? 

A .  Oh, that he was provided by the hospital? 

Q. Correct. 

A .  No, I think he has a relationship with 

Villasuso and that he has first assisted him on several 

occasions. 

Q. That/s a doctor that's being provided by 

Dr. Villasuso? 

A .  Yes. That would be my understanding. 
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Q. What about the other medical -- let me ask 
you a preliminary question. 

What medical persons would be necessary to do 

the procedure that was done Mr. Hanson on August 9? 

A. What medical persons? 

Q. Correct. 

A. You need the primary surgeon, Dr. Villasuso. 

Q. Right. 

A. And the other medical people would be the 

anesthesiologist. Aside from that it’s, as I say, the 

first assistant, who is an MD in this particular case. 

It doesn’t have to be an MD. So the two primary 

physicians would be the anesthesiologist and the 

primary surgeon. 

Q. Do you need any other medical personnel 

assisting in any capacity? 

MS. ANDERSON: Meaning nurses? 

THE WITNESS: Other medical personnel sure. There 

is scrub nurse. There is a circulating nurse, maybe 

some C R N A s  that are working with the anesthesiologists. 

I don’t know how it works in that hospital. He used an 

angioscope. There may have been someone who helped set 

up the angioscope. Other than that, I think that would 

be it. 

CM COURT REPORTING SERVICES, LTD. 
(312) 461-0505 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

118 

BY MR. MC MAHON: 

Q. Doctor, is it your understanding that the 

medical personnel other than Dr. Villasuso and 

Dr. Sumyk were provided by Westlake Hospital? 

MR. BROWN: Objection. The doctor just testified 

he didn't know how it worked at this hospital. 

THE WITNESS: I don't know how it works. I don't 

know if it's contracted out or the hospital provides -- 
BY MR. MC MAHON: 

Q. I asked you what your understanding was for 

the purpose -- 
MR. BROWN: Objection. He just said he doesn't 

have an understanding of what the hospital does. 

THE WITNESS: I don't know how the hospital works. 

BY MR. MC MAHON: 

Q. Doctor, 1 asked you for the purposes of your 

opinions in this case what your understanding was as to 

where those medical personnel were provided for that 

operation? 

MR. BROWN: For the third time, I'm going to 

object. The doctor testified that he does not know how 

Westlake Community Hospital operated its operating room 

procedures and has no basis for any such testimony. 

MS. ANDERSON: He's not indicated where those 
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p e o p l e  came from h a s  any b a s i s  t o  t h e  o p i n i o n s .  

THE W I T N E S S :  I don‘ t  know. I would j u s t  assume 

t h e y  w e r e  p r o v i d e d  by t h e  h o s p i t a l ,  b u t  I would have no 

i d e a .  

BY MR. MC MAHON: 

Q. D o c t o r ,  t h e  p e r s o n s  who you described would 

be n e c e s s a r y  t o  per form t h a t  f e m  pop b y p a s s ,  was t h a t  

t h e  minimum number o f  p e o p l e  t h a t  would be n e c e s s a r y ?  

A .  Y e s ,  I would s a y  t h e  minimum. You have t o  

have  a n  a n e s t h e s i o l o g i s t ,  a p r imary  s u r g e o n ,  a s c r u b  

n u r s e ,  and a c i r c u l a t i n g  n u r s e .  

Q .  Do you know whether  o r  n o t  t h a t  was p r o v i d e d  

i n  M r .  Hanson’s c a s e ?  

A .  I t h i n k  it was. I would have  t o  l o o k  a t  

t h e  -- there  i s  a p r o c e d u r e  t h a t  i n d i c a t e s  who t h o s e  

p a r t i c u l a r  p e o p l e  a r e .  

Q. I’ll move on.  Doc to r ,  do you have  a n  o p i n i o n  

a s  t o  whe ther  o r  n o t  -- first of  all, Doctor ,  is it 

your  u n d e r s t a n d i n g  t h a t  M r .  Hanson had h i s  r i g h t  f i f t h  

t o e  debr ided  on t h e  f i f t h  -- I ‘ m  s o r r y ,  d u r i n g  t h e  

o p e r a t i o n  on t h e  9 t h ?  

A.  Y e s .  

Q .  What would be t h e  p u r p o s e  of  t h a t ?  

A .  Maybe there  w a s  some n e c r o t i c  t i s s u e  a t  t h e  
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base of the gangrenous area. I don't know. It wasn't 

well-described. It just said there was a debridement. 

Q .  You don't know one way or the other what the 

purpose of that debridement was? 

A .  No, I don't. 

Q. Doctor, could a debridement aggravate an 

infection such as what was in Mr. Hanson's right fifth 

toe? 

A .  Theoretically it should enhance it, because 

if there is necrotic tissue or material that you 

removed, it should take away the dead tissue, which 

will have a greater propensity to have infected 

material in it, make it harder for the new blood supply 

to clear the area, just a matter of trying to make the 

wound easier to clear, if you will, the infection and 

whatever was going on. 

Q 9  Doctor, would there ever be a circumstance 

where a debridement of the right fifth toe as it was in 

Mr. Hanson's case on August 9 would contraindicate a 

debridement of that toe? 

A .  I don't understand the question. I mean, if 

there's tissue that's devitalized, it would make sense 

to remove it. On the surface that's what you're 

concerned with, because what you're trying to do is 
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to -- in his situation was to try to move his 

amputation out. So he was trying to do everything he 

can to keep it limited to the toe, and that would be my 

understanding of what he was doing. It should not make 

things worse. 

Q 9  Doctor, is your opinion different at all if, 

in fact, there was osteomyelitis in that toe on 

August 9, 1990? 

A. No. 

Q. Doctor, did you note in the records anything 

in records to the purpose for not amputating the toe on 

the 9th? 

A. As I described, he wanted to revascularize 

the area and look for a demarcation, which would be as 

far as out as possible. And he felt that he could do 

that by revascularizing and minimize the amount of 

amputation you would have to do and do a primary 

amputation at the time he did it rather than leave it 

open. 

Q. Doctor, I believe you testified it's within 

the standard of care to do what he did in that regard? 

A. Yes. 

Q. Doctor, if Mr. Hanson's toe had been 

amputated either on August 9 or within a few days 
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thereafter, would that have had any affect on his 

future condition? 

A. I don't understand that question. I don't 

understand -- you would have had to have had an open 

amputation, so you would have had to had an open wound 

that would have secondarily healed, which could have 

taken weeks to months to happen. And I guess that's 

the only thing different that I can see. 

Q. If he had had an amputation that day, the 

wound might have taken a number of months to heal? 

A .  It depends on the situation. With the 

revascularization you would hope it would be within 

four to six weeks to heal, but sometimes in diabetics 

it can take a long time. 

Q. Doctor, what risks would Mr. Hanson have in 

relation to that length of time it would take for that 

toe to heal? 

A .  Well, you have an open wound and you have an 

area for actual infection to go in. And given some 

potential of infecting the bone at the distal end or 

you cut it off, hopefully your revascularization is 

going to allow enough blood supply so that it will heal 

and won't have any problems with it. An open wound is 

more difficult to deal with f o r  the patient as far as 
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dressing changes, et cetera, et cetera. 

Q. Doctor, could you characterize the risks and 

weigh the risks involved in amputating the toe on 

August 9, 1990, as opposed to the risk of the 

antibiotic which Mr. Hanson was being given not 

working? 

A. I don't think there's any real difference in 

the risk, because you're going to be watching the 

patient. If you see the antibiotics aren't working, 

you just go ahead and take the toe off. If you see 

that they are working, you continue the course that 

you've decided upon, which is to see if you can clear 

the infection and do a more distal amputation, which 

you could close primarily. 

Q. Doctor, would you agree with me that the 

treatment of a patient such as Mr. Hanson would have 

required a doctor to make an analysis as to what was 

the best method to save as much of his lower extremity 

as possible? 

A. Yes, that's what it was all about. Yes. 

Q. Would you also agree with me, Doctor, that 

amputating below the knee as opposed to above the knee 

would be beneficial to Mr. Hanson? 

A. Absolutely. 
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Q. Why is that? 

A .  Because it's a much more efficient 

energy-saving amputation in terms of the 

rehabilitation, their ability to get around, much less 

work required if your knee joint is left intact. If 

fact, you can usually return almost to the same 1 vel 

of ambulation or one level less with a below-the-knee 

amputation, much better than above the knee. Usually 

it's more much restricted. 

Q. What functional problems, Doctor, would a 

person have who has his right fifth toe amputated? 

A. Zero. 

Q .  Doctor on August 5, 1990, was it a forgone 

conclusion that Mr. Hanson was going to require an 

above-the-knee amputation? 

A. Oh, no. 

Q. Do you have an opinion, Doctor, as to whether 

at the time of Mr. Hanson/s amputation above the knee 

that there was any potential to save the leg? 

A .  A s  I read through those notes, I would say -- 
well, to be quite honest, it's not well-characterized 

what/s going on with his leg when he comes in at the 

time of his back problem. The first characterization I 

see of his leg is almost prior to his amputation, at 
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which time there were severe progressive problems 

distally. It was cool clear up to the knee. I don't 

think there was much option but to do an above-the-knee 

amputation at that point in time. 

In terms of revascularization and 

revascularizing his leg when they took out the occluded 

graft, it wasn't even clear when that graft occluded, 

whether it was occluded when he came in or whether it 

occluded after he got into the hospital. There's no 

description of what's going on in his leg until two or 

three days after his back operation, so I can't tell 

you. 

And then it depends on the degree of the 

infection, because then you would have had to do some 

sort of a bypass with a long segment of vein where I 

would have had to come in above the inguinal ligament 

and brought a graft somewhere laterally down to some 

vessel lower in the leg. And it would have been -- the 
chances of that working would not have been great under 

the circumstances. 

A lot depends on what the viability of the 

leg was at that time. It wasn't clear to me in reading 

this chart how severe things really were. 

Q. Doctor, do you believe that it was within the 
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standard of care not to attempt to save the leg? 

A .  Yes. 

Q. Was is the reason for that? 

A .  If he had a severe infection, number one, 

you‘ve got an infection at the groin level, you‘ve got 

an infection throughout out the length of the graft, as 

I understood it, an infection in the back. You have a 

lot of things going on with this guy at the same time, 

which would have made a long procedure to try to save 

this leg very risky. I’m not even sure the leg was 

salvageable. The way it was described at the 

pathology, it sounded like it was a necrotic foot, 

gangrenous foot, and not even salvageable. 

Q. Doctor, do you have information -- you keep 

saying it’s not well-described. 

Do you have enough information to make that 

determination? 

A .  Not really because, as I say, it’s very vague 

as to what’s going on with this leg throughout. 

There was an indication that there was a 

discussion with the patient about the possibility of 

doing some sort of extra anatomic repair versus 

amputation, and the doctor and patient came to the 

conclusion to do the amputation. 
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Q. Doctor, you're referring to a conversation 

between the doctor and the patient. 

Do you recall what the risks inherent in 

making attempts to save the leg -- how those were 
described to Mr. Hanson? 

A .  No, I do not. 

Q. There's going to be risks in any surgical 

procedure, correct, Doctor? 

A .  Yes. 

Q .  Would you agree that an attempt to do another 

bypass, a graft bypass, might or could have saved 

Mr. Hanson's leg for at least some period of time? 

A .  I can't make that judgment, because 1 don't 

know what the leg was like. 

Q. Doctor, are you aware of any medical 

literature in regards to using an autogenous vein after 

a prior graft bypass has become infected as a method to 

attempt to save a leg such as Mr. Hanson's? 

A .  Absolutely. 

Q. There's medical literature that would support 

that, correct? 

A .  It can be done, but you have to individualize 

the situation, what it would have required to do that. 

You don't put it back in the same bed, you have to find 
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clear areas to come from and to go down to. In him 

that would have been -- had some real problems. 
Q. Doctor, was the only method to revascularize 

Mr. Hanson's lower extremity -- right lower extremity 
by means of a graft bypass? 

A. Yes -- at what point in time? 

Q. I mean prior to the bypass being done. 

A. You mean August? 

Q. Correct. 

A. Again, I have not seen the angiograms. They 

described a relatively short occlusion of the SFA. 

There's some potential, although this was 1990, and I 

don't know the situation at Westlake, but some people 

would try to open that up with a balloon. But the 

long-term outcome of that is extremely poor with an 

occluded vessel, particularly down this far on the leg. 

And most people would do a bypass for that particular 

problem. 

Q. Were there any other procedures in 1990 other 

than doing a balloon and an angioplasty? 

A .  For bypass, no. Those were the two 

procedures that were -- 
Q. What is an endarterectomy? 

A .  An endarterectomy is basically where you just 
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i s o l a t e  t h e  a r e a  t h a t ' s  b locked .  You open it up,  c l e a n  

it o u t ,  a t t a c h  it, o r  j u s t  close it back up. B u t  t h a t  

h a s  been b a s i c a l l y  dropped from f a v o r  f o r  many, many 

y e a r s  now. I t ' s  one o f  t h e  o r i g i n a l  o p e r a t i o n s  done 

f o r  t h i s  t y p e  of  c o n c l u s i o n .  I t  d i d  n o t  have  good 

long- term s u c c e s s ,  s o  i t ' s  been  g i v e n  up.  

Q. Doctor ,  would you agree w i t h  m e  t h a t  t h e  f a c t  

a s  you s t a t e d  t h a t  t h i s  was a r e l a t i v e l y  s h o r t  

o c c l u s i o n  would make t h a t  o c c l u s i o n  more f a v o r a b l e  t o  a 

b a l l o o n  p r o c e d u r e  t h a n  a l o n g e r  o c c l u s i o n ?  

A .  W e l l ,  any o c c l u s i o n  d o e s  n o t  work a s  w e l l  a s  

a s t e n o s i s ,  t h a t  i s ,  i f  you j u s t  have a na r rowing ;  b u t  

when you a c t u a l l y  have t h e  a r t e r y  b l o c k e d  o f f ,  t h e n  t h e  

r e s u l t s  a r e  much worse.  The f u r t h e r  down t h e  sys tem 

you go ,  t h e  r e s u l t s  g e t  worse and worse. I f  you d i l a t e  

a r t e r i e s  up h i g h ,  you have f a i r l y  good r e s u l t s .  As you 

move down, t h e  r e s u l t s  are  much worse .  

H e r e  you would n o t  have  n e c e s s a r i l y  been  ab l e  

t o  g e t  a b a l l o o n  a c r o s s  it. I f  you have  a n  

o b s t r u c t i o n ,  you have t o  be  ab le  t o  ge t  a w i r e  a c r o s s  

t h e  o b s t r u c t i o n  f i r s t ,  t h e n  you e i the r  d i l a t e  it o r  you 

p u t  i n  l y t i c  d r u g s  t o  t r y  t o  get  r i d  of any c l o t  there  

is  and see i f  the re  i s  an  u n d e r l y i n g  s h o r t e r  l e s i o n  

which c o u l d  t h e n  be d i l a t e d .  There ' s  a l o t  o f  t h i n g s  
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you go t h r o u g h  w i t h  t h a t .  But n e v e r t h e l e s s  when you 

have  a t o t a l  o c c l u s i o n ,  t h e  r e s u l t s  are c e r t a i n l y  less 

t h a n  50 p e r c e n t  i n  s i x  months of b e i n g  opened.  

Q *  I ' m  s o r r y .  You would e x p e c t  t h a t  o n l y  t o  

l a s t  f o r  up t o  s i x  months? 

A .  A t  l e a s t .  

Q .  H o w  l o n g ,  Doc to r ,  would you e x p e c t  a 

p r o s t h e t i c  g r a f t  t o  be v i a b l e ?  

t h e  f a c t  t h a t  you c o u l d  

have a b o u t  a 60  p e r c e n t ,  

A .  I n  h i s  above  knee ,  

u s e  an above knee ,  he  s h o u l d  

f o u r  y e a r s .  

Q .  What i f  you u s e  a n  

A .  I t  would be a litt 

7 0 ,  7 5  p e r c e n t .  

Q .  How many y e a r s ?  

A .  Four y e a r s .  

au togenous?  

e be t t e r ,  p r o b a b l y  around 

Q. Doctor ,  do you have  any  p a t i e n t s  t h a t  have 

had b e t t e r  r e s u l t s  t h a n  t h a t ?  

A .  One p a t i e n t  -- when we're t a l k i n g  a b o u t  

p e r c e n t a g e  h e r e ,  one  p a t i e n t  -- 
Q .  Who have  gone beyond y o u r  f o u r  y e a r s ?  

A.  Y e s .  T h a t ' s  a n  average. T h a t ' s  60 p e r c e n t  

do .  That  60  p e r c e n t  t h a t  do  c a n  go on f o r  l o n g  p e r i o d s  

of  t i m e .  I ' v e  s e e n  p a t i e n t s  go  as l o n g  as  10 y e a r s  
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with bypasses. 

Q. Is there a long end that no bypass is going 

to be viable? 

A. No. 

Q. It could go on as long as the person's entire 

life? 

A. Yes. 

Q. Doctor, is there any literature in regards to 

a preference for the use of autogenous veins in a fem 

pop bypass such as Mr. Hanson's? 

A. If you have to cross the knee, you would 

prefer to use an autogenous vein. 

Q. Did they have to cross the knee in 

Mr. Hanson's case? 

A. No. And those percentages I gave you are for 

above-the-knee bypasses, not across-the-knee bypasses. 

Q. Which are the ones that apply to Mr. Hanson? 

A. Right. 

Q. I believe you testified earlier that there is 

no preference for an autogenous or a prosthetic vein 

above the knee, correct, Doctor? 

A .  That's correct. 

Q. But you did also testify that a prosthetic 

graft is more susceptible to infection? 
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A .  Somewhat, y e s .  I t 's  a v e r y  s m a l l  d i f f e r e n c e .  

Q .  And t h a t  au togenous  v e i n  would a l s o  have  a 

g r e a t e r  l i k e l i h o o d  of s u c c e s s  o v e r  t h e  long- term? 

A .  O v e r  t h e  l ong  t e r m s  it works a l i t t l e  be t t e r .  

I t 's  n o t  s t a t i s t i c a l l y  d i f f e r e n t ,  b u t  it i s  a l i t t l e  

be t t e r ,  y e s .  

Q. Doc to r ,  cou ld  you d e s c r i b e  f o r  m e  what  

i n d i c a t i o n s  would e x i s t  i n  a p a t i e n t  i n  which -- i n  

l i g h t  of  t h o s e  f a v o r a b l e  c i r c u m s t a n c e s  f o r  an  

au togenous  g r a f t  t h a t  a p r o s t h e t i c  g r a f t  would s t i l l  be 

u sed?  

A .  S e v e r a l  t h i n g s .  H e r e  is  a man who h a s  t i b i a l  

l e v e l  d isease ,  a p o t e n t i a l  f o r  p r o g r e s s i o n  f o r  t h a t  

d i s e a s e ,  a p o t e n t i a l  f o r  t h e  need f o r  f u r t h e r  

o p e r a t i o n s .  So many p e o p l e  because  of t h i s  and because  

of  t h e  r e l a t i v e l y  f a v o r a b l e  long- term r e s u l t s  from 

above-knee p r o s t h e t i c  g r a f t s  would p r e f e r  t o  u s e  t h e  

p r o s t h e t i c  g r a f t s ;  s a v e  t h e  v e i n  i f  i t ' s  needed f o r  a 

l a t e r  d i s t a l  bypas s ,  a t  which t i m e  it would have  t o  be  

u sed  t h e n ,  and some p o t e n t i a l  -- because  t h e s e  p a t i e n t s  

have  a t h e r o s c l e r o s i s  t h a t  t h e y  may need a h e a r t  bypass  

a t  some p o i n t  i n  t h e  f u t u r e ,  t o o .  

Q. Doctor ,  would you a g r e e  w i t h  m e  t h a t  t h e  

p o t e n t i a l  f o r  a h e a r t  bypass  would n o t  b e  t h e  
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overriding concern in a situation such as Mr. Hanson's 

case where you're trying to save the leg? 

A .  That's correct. 

Q. Doctor, did you note in the records any 

indication as to the graft infection? 

A .  Yes. 

Q. Do you recall what type of infection was in 

the graft? 

A .  As I looked through the chart, I did not see 

any culture results. I did not know what it was. 

Q. Does that matter to your opinions at all, 

what those culture results were, if they were done? 

A .  It would be interesting to know what they 

are, yes. 

Q. Doctor, do you recall ever seeing any culture 

tests done on the infectious process of the spine? 

A .  I never saw any results. I know that it was 

wrote out in his discharge summary that it was 

staphaureus, which was Methicillin and Gentamicin 

resistant, but I never saw the actual result in the 

chart. 

Q. Doctor, do you have an opinion as to the 

cause of the staphaureus in Mr. Hanson's spine? 

A .  It was probably blood-borne. He did not have 
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a spinal or epidural anesthetic in his first operation, 

so that would not have been a source to introduce 

something into the area. As far as I know, he didn't 

have any back injuries although -- my guess is it was 

blood-borne. 

Q *  Doctor, you said you read Dr. Villasuso's 

dep? 

A. Yes, I have. 

Q. Do you recall seeing in his dep that he 

stated that the cause of the infection in his spine 

originated from the infection in the toe? 

MS. YOKOYAMA: I would just object to your 

characterization of that statement. I don't think 

that's a proper statement made by Dr. Villasuso during 

the course of his deposition. 

MR. MC MAHON: I asked him what he recalled, and 

he said that was correct. 

BY MR. MC MAHON: 

Q. Doctor, is your answer still correct? 

A. I just read through it briefly this morning, 

but it seemed like he was linking things together. 

Q. Do you have an opinion, Doctor, as to whether 

Dr. Villasuso's opinion is correct? 

A .  I don't know that, because I don't know what 
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t h e  o r i g i n a l  i n f e c t i o n  w a s  i n  t h e  t o e .  I d o n ' t  even  

know w h a t  g r e w  o u t  o f  t h e  g r a f t .  

Q .  Would you d e f e r  t:o D r .  V i l l a s u s o ' s  opi: i ion i n  

t h a t  r e g a r d  i n  l i g h t  of hi l i  b e i n g  t h e  t r e a t i n g  

p h y s i c i a n  i n  t h i s  c a s e ?  

A .  I n  g e n e r a l  I wou.1.d s a y ,  y e s .  H e ' s  on t h e  

f r o n t  l i n e s .  H e ' s  evaluat: ; .ng t h e  p a t i e n t  and  making an 

e v a l u a t i o n  based  on what ht-, sees. 

I t  l o o k s  l i k e  he d r e w  someth ing  d i f f e r e n t  

from t h e  g r a f t  v e r s u s  what he  drew from t h e  back .  H e  

d r e w  pseudomonas from t h e  y r a f t  and s t a p h a u r e u s  from 

t h e  e p i d u r a l  a b s c e s s .  T h e r e  w e r e  two d i f f e r e n t  bugs .  

Q .  D o e s  t h a t  change y o u r  o p i n i o n s  i n  t h i s  c a s e ?  

A .  W e l l ,  a g a i n ,  w e  n e v e r  have any c u l t u r e s  from 

t h e  t o e ,  s o  I d o n ' t  r e a l l y  know w h a t  w a s  down t h e r e .  

A s  I s a y ,  it c o u l d  be a mixed i n f e c t i o n .  H e  w a s  on 

a n t i b i o t i c s  f o r  a l o n g  t i m e .  H e  c o u l d  have  had 

s t a p h a u r e u s  down there ,  t o o .  H e  c o u l d  have  had  

pseudonomas down there .  Pseudonoma is  a n  u n u s u a l  

p r i m a r y  i n f e c t i o n ,  b u t  it d o e s  o c c u r .  

C e r t a i n l y  t h e  g r a f t  i n f e c t i o n  d o e s  n o t  a p p e a r  

t o  be  t h e  s o u r c e  o f  t h e  e p i d u r a l ,  b e c a u s e  t h e y ' r e  two 

d i f f e r e n t  bugs.  

Q. Doctor ,  I want you t o  assume f o r  t h e  p u r p o s e  
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of  my q u e s t i o n  t h a t  there  w a s  a M e t h i c i l l i n - r e s i s t a n t  

i n f e c t i o n  i n  t h e  t o e  and t h a t  it is c o n n e c t e d  t o  -- 
c a u s a l l y  connec ted  t o  t h e  l a t e r  M e t h i c i l l i n - r e s i s t a n t  

i n f e c t i o n s  n o t e d  i n  t h e  s p i n e ,  okay? 

Assuming t h o s e  f a c t s ,  do you have  a n  o p i n i o n  

a s  t o  whether  Vancomycin b e i n g  g i v e n  t o  M r .  Hanson i n  

August o f  1 9 9 0  m i g h t  o r  c o u l d  have p r e v e n t e d  t h e  s p i n a l  

i n f e c t i o n ?  

A .  Number one ,  he may n o t  have been g i v e n  

Vancomycin i f  t h e y  d r e w  s t a p h a u r e u s  o u t  of t h e  t o e ,  

b e c a u s e  t h e y  t o o k  t h e  t o e  o f f .  T h a t ' s  b a s i c a l l y  t a k i n g  

away t h e  s o u r c e  of  i n f e c t i o n ,  and you d o n ' t  need t o  

t r e a t  t h a t  once  you've t a k e n  t h a t  away. So i t ' s  n o t  an  

e a s y  answer .  

Q .  S e p a r a t e  and a p a r t  from t h a t  t y p e  of  

t r e a t m e n t  of  t a k i n g  it o f f ,  might  o r  c o u l d  t h e  

Vancomycin have  p r e v e n t e d  t h e  i n f e c t i o n  i n  t h e  s p i n e  i n  

t h a t  s c e n a r i o ?  

A .  I t  depends  on whe the r  h e  had g o t t e n  a f u l l  

c o u r s e  o f  t r e a t m e n t  -- had g o t t e n  r i d  o f  t h e  s o u r c e  of  

t h e  i n f e c t i o n .  I f  t h e  s o u r c e  was s t i l l  t h e r e  and t h e  

t r e a t m e n t  had been s t o p p e d ,  t h e r e  w a s  s t i l l  a p o t e n t i a l  

t h a t  it c o u l d  have  gone a t  a l a t e r  d a t e .  

I c a n ' t  answer t h a t  s p e c i f i c a l l y  b e c a u s e  I 
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don't really know. I mean, if he had got Vanco and a 

full course, there is some potential, yes, that if it 

was from the toe, it might have prevented this. But it 

was three months later, which is a little bit late. 

You should have probably expected something a little 

closer in time as a potential source to see that. 

Q. 1 am not following you. You're saying -- 
your expectation as to time, what do you mean by that? 

A. Well, there usually has to be some source 

that goes to that area. I suppose it could have been 

dormant for two and a half months -- that's possible -- 
and something caused it to stir up. And so it's still 

possible it could have been seeded at the time of his 

original infection, if that was the source. 

Q. Doctor, what I'm getting at is would 

Vancomycin being given in early August of 1990 have 

been a medication that might or could have prevented a 

similar infection being present in Mr. Hanson's spine 

three months later? 

MS. YOKOYAMA: I would object to the form of the 

question. You're asking him if Vancomycin had been 

given in August, and we're not really certain when this 

infection developed. You're not saying how long it 

would have been given in August. Are you saying all 
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the way up until November would it have prevented the 

infection that was subsequently diagnosed in the back? 

I think your question leaves a lot of gaps in terms of 

your hypothetical given, plus there is no foundation as 

to whether or not Vancomycin should have even been 

given back in August. 

BY MR. MC MAHON: 

Q. 1/11 withdraw the question. 

Doctor, if a culture and sensitivity test in 

August of 1990 had indicated a Methicillin-resistant 

infection, what would have been a proper course of 

treatment for that? 

A. Well, if it was just localized at the toe, it 

would have been to amputate the toe. And part of the 

underlying course of Vancomycin -- I would have given a 
one or two'week course of Vancomycin, something like 

that. 

Q. What would the Vancomycin do? 

A .  Because you haven't removed an infected toe, 

it would just clear any potential infection that might 

be left at that interface where you're taking the toe 

off. 

Q. Is there any other antibiotic other than 

Vancomycin that would have been a proper antibiotic if 
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t h a t  w a s  t h e  c a s e ?  

A .  MRSA. T h a t  would b e  t h e  one  t h a t  you use .  

Q. T h a t ' s  it, r i g h t ?  

A .  R i g h t .  

Q. Now, Doc to r ,  go ing  back  m y  o r i g i n a l  q u e s t i o n  

i n  r e g a r d s  t o  -- I wan t  you t o  assume, as  I s a i d ,  

b e f o r e  t h a t  t h e r e  is  a causa l  c o n n e c t i o n  between t h e  

i n f e c t i o n  i n  t h e  t o e  and t h e  s p i n e .  Might o r  c o u l d  t h e  

Vancomycin have  p r e v e n t e d  a M e t h i c i l l i n - r e s i s t a n t  

i n f e c t i o n  i n  t h e  s p i n e  i f  it w a s  g iven  i n  August o f  

1990? 

M S .  ANDERSON: A r e  you t a l k i n g  a b o u t  t h e  two-week 

c o u r s e  t h a t  he  d e s c r i b e d ?  

BY MR. MC MAHON: 

Q .  The c o u r s e  you j u s t  d e s c r i b e d ,  c o r r e c t ?  

A .  I f  t h a t ' s  when t h e  s e e d i n g  o c c u r r e d ,  yes,  it 

migh t  have  p r e v e n t e d  it. 

Q. Doctor ,  are you c r i t i c a l  of  any  of  t h e  care 

t h a t  M r .  Hanson r e c e i v e d  from J u n e  4, 1 9 9 0 ,  u n t i l  t h e  

p r e s e n t  med ica l  c a r e ?  

A .  You keep s a y i n g  J u n e  4 .  Is it J u n e  2 6  o r  

J u n e  4? H e  w a s  s een  by P ina  on J u n e  26. 

BY MR. MC MAHON: 

Q .  I ' m  s o r r y .  Cor rec t .  
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A .  No, I'm not. 

Q. Doctor, going back to Dr. Sumyk, you have 

testified earlier that there was a doctor-patient 

relationship established between Dr, Sumyk and 

Mr. Hanson definitely as to those postoperative visits, 

correct? 

A .  I don't know how many times he saw him. A s  I 

understand it, he saw him once or twice, something like 

that, and he was covering for Villasuso, as I 

understand it. How much interaction he had with the 

patient, whether he actually even saw the patient, is 

not clear to me. I just know he was covering f o r  him, 

probably saw him on rounds, and that's all that I know. 

Q. Doctor, what is the standard of care in 

regards to a medical doctor who is seeing a patient on 

rounds? 

A .  It's obviously to care for any problems they 

have at the time. In this case, as a post-op case, 

it's to check the patency of the graft, to check for -- 
because they are following the infection of the toe, 

and make sure that was getting better and was stable; 

and if there were any other problems, any acute new 

problems that occurred, to manage those. 

Q. Doctor, would a physician have to have an 
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understanding of a patient's clinical history and 

current clinical status in order to meet that standard 

of care? 

A .  You would have to have some understanding of 

the patient, yes. 

Q. How would he get that? 

A .  He could have it in this situation by reading 

the chart, by making rounds. He could have had it from 

discussions with Dr. Villasuso when it was assigned out 

to him. He could have it in talking to the patient and 

examining the patient directly. 

Q. You're saying there's a number of different 

ways he could have met that standard of care? 

Is it your testimony t h a t  Dr. Sumyk could 

have met that standard of care as to Mr. Hanson without 

any review of his chart? 

A .  Potentially. I mean, that would -- to be 
complete, but I think potentially if he had gotten a 

very good summary from Dr. Villasuso and then had 

examined and seen the patient himself, that could have 

been accurate. 

Q. Generally speaking, though, the method that a 

doctor uses is to check the chart, correct? 

A .  Yes. 
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Q. Are you aware, Doctor, of any conversations 

or any other type of preparation, as you discussed, as 

to being an alternative between Dr. Villasuso and 

Dr. Sumyk prior to his seeing the patient 

postoperatively? 

A. All I know is that he checked out to him on 

these patients. What discussion there was, I don't 

know. 

Q. What do you mean by that, Doctor, "checked 

out"? 

A. Well, I mean, said he was going to turn these 

patients over to him while he was either out for the 

weekend or out of town or whatever it was. 

Q. Doctor, assume for the purpose of my question 

that there was no preparation or communication between 

Dr. Villasuso and Dr. Sumyk and that Dr. Sumyk did not 

read Mr. Hanson's chart. Would that be a deviation 

from the standard of care? 

MS. YOKOYAMA: I would object to the form of the 

question simply because in order for Dr. Sumyk to 

follow up on this patient -- I mean, there's going to 

have to be some communications between he and 

Dr. Villasuso. 

BY MR. MC MAHON: 
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Q .  Did you u n d e r s t a n d  my q u e s t i o n ,  Doctor?  

I -- I mean, i f  none of  

t h i n k  t h a t  t h a t  w a s  n o t  

A .  I u n d e r s t a n d  it, b u t  

t h o s e  t h i n g s  o c c u r r e d ,  I would 

t h e  s t a n d a r d  o f  care.  

Q. J u s t  s o  w e ‘ r e  c lear ,  

v i o l a t i o n  o f  t h e  s t a n d a r d  of c 

t h a t  would be a 

re ,  c o r r e c t ,  Doctor?  

A .  I f  you a re  r e s p o n s i b l e  f o r  t h e  p a t i e n t ,  you 

s h o u l d  know something  a b o u t  t h e m .  

Q. Doctor ,  what a c t i o n s  would t h e  s t a n d a r d  of  

care r e q u i r e  a s  t o  a d o c t o r  s u c h  a s  D r .  Sumyk i f  he  

n o t e d  i n  t h e  records t h a t  t h e  p a t i e n t  had -- w a s  h i g h l y  

s u s p i c i o u s  f o r  o s t e o m y e l i t i s  i n  r e g a r d s  t o  i n f o r m i n g  

D r .  V i l l a s u s o  o r  a n o t h e r  d o c t o r ?  

A .  A t  what  p o i n t  i n  t i m e ?  

Q .  For  t h o s e  p o s t o p e r a t i v e  v i s i t s .  Tha t ’ s  

something t h a t  he  n o t e d  i n  t h e  r e c o r d s .  

A .  I f  i t ’ s  i n  t h e  record, D r .  V i l l a s u s o  s h o u l d  

know t h a t  h i m s e l f .  

Q .  You‘re s a y i n g  t h a t  it would n o t  v i o l a t e  a 

s t a n d a r d  o f  c a r e  n o t  t o  communicate t h a t  t o  anyone 

e l s e ?  

A .  I would assume t h a t  t h i s  is  D r .  V i l l a s u s o ’ s  

p a t i e n t .  The X-ray r e p o r t s  are  i n  t h e  c h a r t .  And I 

would t h i n k  t h a t  he  would assume t h a t  D r .  V i l l a s u s o  
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understands all these things about his own patients. I 

mean, it’s not like it’s new information or something 

that happened while Dr. Villasuso was gone that should 

have been communicated to him. If something happens 

new and different while Dr. Villasuso is out of town, 

that should be communicated to him. 

Q. If Dr. Sumyk felt that a bone scan was 

necessary to rule out spread of osteomyelitis -- assume 
that for the purpose of my question -- would a standard 
of care require him to order that test or to do 

something else? 

MS. ANDERSON: This is still for his post-op 

f 011 ow up? 

MR. MC MAHON: Correct. 

THE WITNESS: I don’t think he should have ordered 

it. I think he would have had to discuss it with 

Dr. Villasuso. 

Do we have much longer? 

MR. MC MAHON: I don’t, Doctor. Probably five 

minutes. 

BY MR. MC MAHON: 

Q. Doctor, what would be the  standard of care 

necessary f o r  that doctor if he felt that a culture and 

sensitivity was necessary as to the right fifth toe and 
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none h a v e  been  done? What would b e  t h e  a p p r o p r i a t e  

s t e p s  t h a t  a d o c t o r  s h o u l d  t a k e  i n  t h a t  c i r c u m s t a n c e ?  

A .  W e l l ,  a g a i n ,  h e ' s  n o t  t h e  p r imary  d o c t o r .  H e  

would j u s t  communicate it t o  t h e  p r imary  d o c t o r  i f  he  

t h i n k s  -- i f  h e  has  some t h o u g h t  p r o c e s s  a b o u t  t h e  

p a t i e n t  t h a t  h a s n ' t  been done,  h e  migh t  j u s t  

communicate it w i t h  t h e  p r imary  d o c t o r  and see w h a t  t h e  

p r i m a r y  d o c t o r  wan t s  t o  do. 

Q. Doctor ,  are there any measures  t h a t  c o u l d  

have been  t a k e n  w i t h  Ken Hanson which c o u l d  have 

s a l v a g e d  h i s  l e g  between J u n e  26 and November when he 

g o e s  i n t o  t h e  h o s p i t a l ?  

A .  W e l l ,  he had t h e  o p e r a t i o n  t o  s a l v a g e  h i s  

l e g .  H e  had t h e  t o e  removed. Tha t  was h e a l i n g .  I t  

a b s c e s s e d ,  b u t  t h e y  opened it and it was h e a l i n g  on t h e  

o u t s i d e .  H e  w a s  making p r o g r e s s .  And t h e n  a f t e r  t h e  

31st, t h e  n e x t  t i m e ,  I t h i n k ,  h e  i s  s e e n  is  t h e  1 1 t h  

when he ment ions  t h e  back  p a i n  t o  D r .  P i n a ,  and  h e  w a s  

a d m i t t e d .  And a t  t h a t  p o i n t  i n  t i m e  o r  s h o r t l y  

t h e r e a f t e r  t h e  g r a f t  was o c c l u d e d ,  s o  I d o n ' t  know i f  

t h e r e  w a s  any -- it was i n f e c t e d  a t  t h a t  t i m e .  

Q. Doctor ,  w h a t ' s  your  u n d e r s t a n d i n g  o f  what  t h e  

c a u s e  of  t h e  i n f e c t i o n  i n  t h e  g r a f t  was? 

A .  P robab ly  some c o n t a m i n a t i o n  a t  t h e  t i m e  o f  
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surgery, most likely, since we don't have anything from 

the foot to indicate there was psuedonomas in the foot. 

Q. What's the basis for that opinion, Doctor? 

A .  Well, again, as I say, 1 can't say for sure. 

All I know is that it was a pure growth of pseudonomas 

without other bacteria. Operations -- clean operations 
such as this have about a 2 percent wound infection 

rate and about a 1 percent graft infection rate. And 

he was one of those. And the bugs can be anywhere from 

staph to E. coli to pseudonomas. It depends on what 

might have contaminated the surgical site at the time 

of the surgery. It's usually introduced at the time of 

the surgery. 

Q. Doctor, would you agree with me that 2 

percent incident of infection would have been reduced 

even further if an autogenous graft had been used, 

rather than a gortex graft? 

A .  I mean, you may be talking 2 percent down to 

1.9 percent. 

Q 9  But the answer is, yes, there would be a 

reduction in risk? 

A .  It's not clinically significant. 

Q. What do you mean by "clinically significant"? 

A .  It doesn't make any significance on a 
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clinical basis, I can't say even it would be make a 

difference. As I said, there has been no randomized 

studies to look at the difference. 

Q. Would you agree with me, Doctor, that it 

might make clinical significance to a patient such that 

it would be something that you would bring up with a 

patient when you were discussing the risk of 

procedures? 

A. In making a basis between the two different 

grafts? 

Q. Right. 

A. I wouldn't because it's a small thing. We 

would spend all day talking about risks. And this is 

not a risk that is a difference that you would discuss 

with a patient. 

MR. MC MAHON: I don't have anything else. 

MR. BALOS: I have no questions of this witness at 

this time. 

EXAMINATION 

BY MR. BROWN: 

Q. Just two quick questions. 

Doctor, you said earlier in your deposition 

that you reviewed the record of Westlake Community 

Hospital which included admission f o r  the bypass 
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procedure, the removal of the toe, and the infection of 

the graft in the second amputation, correct? 

A. Yes. 

Q .  Based upon your review of those records, do 

you have any criticisms of the care and treatment 

rendered to the plaintiff in this case by the people at 

Westlake Community Hospital. 

A. No, I don't. 

MR. BROWN: Thank you. 

MR. GARNELLO: I have no questions. 

EXAMINATION 

BY MR. WHELAN: 

Q. I believe you answered this. 1,'s my 

understanding that you do not have any criticisms of 

the care and treatment provided to the plaintiff by 

either Dr. Pina or the Melrose Park Clinic? 

A. That's correct. 

EXAMINATION 

BY MR. BALOS: 

Q .  Doctor, I have two questions. I would like 

to show you what/s been previously marked as Sumyk 

Deposition Exhibit No. 7. You referenced that earlier. 

MR. MC MAHON: Are you going to mark it? 

MR. BALOS: If you want me to mark it, I can mark 
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MR. GARNELLO: If I can, for the record, is there 

any deviation -- do you feel there is any deviation 
with the standard of care from the treatment of 

Dr. Giachinno at the Melrose Park Clinic sometime on, I 

think, the 4th or 5th of August of 1990? 

THE WITNESS: No. 

MR. MC MAHON: I didn't follow. Do you still have 

that exhibit? 

(Discussion off the record.) 

MR. MC MAHON: Doctor, have you had any contact 

with any of the attorneys in the case other than 

Ms. Yokoyama and Ms. Anderson? 

THE WITNESS: No. 

MR. MC MAHON: I don't have anything else. 

MS. ANDERSON: We'll reserve. 

FURTHER DEPONENT SAITH NOT 
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STATE OF ILLINOIS ) 

COUNTY OF C 0 0 K ) 
) ss: 

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT - LAW DIVISION 

KENNETH HANSON, 1 
1 

1 
Plaintiff, 

vs. 

RODOLFO PATINO, M.D., el al., ) 
1 

Defendants. ) 

No. 92 L 07906 

This is to certify that I have read the 

transcript of my deposition taken in the above- 

entitled cause by Lucia R. Filippelli, Certified 

Shorthand Reporter, on the 16th of May, 1995, and that 

the foregoing transcript accurately states the 

questions asked and the answers given by me as they now 

appear. 

Fred Nelson Littooy 

SUBSCRIBED AND SWORN TO 
before me this day 

1995. of ------------I 

Notary Public 
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STATE O F  I L L I N O I S  1 

COUNTY O F  COOK 1 
) s s :  

I ,  Luc ia  R.  F i l i p p e l l i ,  a n o t a r y  p u b l i c  w i t h i n  

and f o r  t h e  County o f  Cook and S t a t e  of  I l l i n o i s ,  do  

h e r e b y  c e r t i f y  t h a t  h e r e t o f o r e ,  t o - w i t ,  on t h e  1 6 t h  

o f  May, 1995, Fred Nelson L i t t o o y  p e r s o n a l l y  a p p e a r e d  

b e f o r e  m e  a t  One Nor th  L a S a l l e  S t r e e t ,  S u i t e  3500, i n  

t h e  C i t y  o f  Chicago,  i n  t h e  County o f  Cook and S ta te  of 

I l l i n o i s ,  a w i t n e s s  i n  a c e r t a i n  c a u s e  now pend ing  and 

unde te rmined  i n  t h e  C i r c u i t  Cour t  of Cook County,  

Illinois, where in  Kenneth Hanson i s  p l a i n t i f f  and  

Rodo l fo  P a t i n o ,  M . D . ,  e t  a l . ,  a r e  d e f e n d a n t s .  

I f u r t h e r  c e r t i f y  t h a t  t h e  s a i d  w i t n e s s  w a s  

f i r s t  d u l y  sworn t o  t e s t i f y  t h e  t r u t h ,  t h e  whole t r u t h  

and n o t h i n g  b u t  t h e  t r u t h  i n  t h e  c a u s e  a f o r e s a i d ;  t h a t  

t h e  t e s t i m o n y  t h e n  g i v e n  by s a i d  w i t n e s s  w a s  r e p o r t e d  

s t e n o g r a p h i c a l l y  by m e ,  i n  t h e  p r e s e n c e  of  t h e  s a i d  

w i t n e s s ,  and a f t e r w a r d s  r educed  t o  t y p e w r i t i n g  by 

Computer-Aided T r a n s c r i p t i o n ,  and t h e  f o r e g o i n g  i s  a 

t r u e  and c o r r e c t  t r a n s c r i p t  of  t h e  t e s t i m o n y  s o  g i v e n  

by s a i d  w i t n e s s  a s  a f o r e s a i d .  

I f u r t h e r  c e r t i f y  t h a t  t h e  s i g n a t u r e  of  t h e  

w i t n e s s  t o  t h e  d e p o s i t i o n  was n o t  waived. 

1 f u r t h e r  c e r t i f y  t h a t  t h e  t a k i n g  of  t h i s  
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d e p o s i t i o n  was i n  pursuance  of  n o t i c e ;  and  t h a t  t h e r e  

w e r e  p r e s e n t  a t  t h e  t a k i n g  o f  t h i s  d e p o s i t i o n  t h e  

a t t o r n e y s  a s  h e r e i n b e f o r e  n o t e d .  

I f u r t h e r  c e r t i f y  t h a t  I am n o t  c o u n s e l  f o r  n o r  

i n  any way r e l a t e d  t o  t h e  p a r t i e s  t o  t h i s  s u i t ,  n o r  

a m  I i n  any way i n t e r e s t e d  i n  t h e  outcome t h e r e o f .  

I n  t e s t i m o n y  whereof I have he%eunto  s e t  my hand 

n a n d  a f f i x e d  my n o t a r i a l  seal  t h i s  /pr” day  o f  

Notary  P u b l i c ,  Cook County,  Illinois 
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o f  Illiiiois, Cook Couiify Graduate Scliool, Chicago, Illiuois. March 1989. 
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Noiieniber 1989. 
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October 1990. 
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