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MR. GORDON: Ken, will you mark

that?

s

(Thereupon, plaintiff's Exhibit

Levitan-1, Notice of Deposition, was mark'd for
purposes of identification.)

NATHAN L EVITAN, M.D., of lawful age,
called by the Plaintiffs for the purpose of
cross-examination, as provided by the Rules of
Civil Procedure, being by me first duly sworn, ar
hereinafter certified, deposed and said as-
follows:

CROSS-EXAMINATION OF NATHAN LEVITAN, M.D.

BY Mr. GORDON:

Good morning again. My name is Harley Gordon.

Seated next to me is my partner, Morey Heller.
We represent the plaintiffs iIn the case and this
morning because you have been i1dentified as an
expert in this case. I'll be asking you
questions primarily iIn the area of your opinions
and the bases of your opinions and then also
other areas that might develop.

During the course of my questioning,




Dr. Levitan, please make sure you understand the
question before you answer it. %90 Yyou understand
that, sir?

A. I do.

the question, the question i1s not clear to you,
please don"t answer and tell me to rephrase it.
Do you understand that?

A. Yes.

7. IT you want to take a break for whatever reason,
please tell me and we'll stop these proceedings.
Okay?

- Yes.

14| . First of all, could you give us your full name
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and home address?

Nathan Levitan. 2980 East Belvoir Oval, Shaker
Heights.

And what i1s your professional address?
University Hospitals of Cleveland, 11100 Euclid
Avenue, Cleveland, 44106.

Mr. Scott was kind enough to forward to us a copy

of your curriculum vitae. Let me hand it to

you. Is that curriculum vitae which 1 have

handed to you, there is a mark at the bottom

February 18th, 1999, i1s that your current

[P ——
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1 curriculum vitae?

I actually have had some additioanal publications
since this version

4| Q. Okay. Other than the additional publications, is
5 there any other additions to this curriculum
vitae which would bring 1t current and up to

date?

A. Based on a very brief and cursory review of this,
I don"t believe so.
1 Q. Could you take more than a brief and cursory
1: review then?

121 A. Since the completion of this version, as |

13 mentioned, there are some additional

14 publications, I have a somewhat different titlé
15 at the cancer center and | have one additional
16 degree.

171 C All right. Let"s go over each of them then.
7

What 1s your additional title at the cancer

center?
19

I'm currently the medical director of clinical
20

cancer programs for the cancer center and
21

University Hospitals Health System, which 1s to
22

say that I'm 1n change of overseeing cancer
23

patient care.
24

When you talk about the cancer center, are you
25

L 7
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talking by about the Ireland Cancer Center?
Correct. -

When did you assume that position?

Two years ago. .
Okay. You also indicated that you have received
an additional degree?

I earned an MBA as of May of 1996 at the
Weatherhead School.

Okay. And then the last item iIs additional
publications. And how many would those be?

I can"t recall exactly, but perhaps three or four
additional publications.

Do any of those additional publications relate iIn
any way to the issues i1n this case?

They do not relate to penile carcinoma.

Okay. What generally do they relate to?

As 1 recall, | wrote a chapter on rehabilitation
from cancer i1n a textbook, 1 have written an
article on cancer and deep vein thrombosis and
pulmonary embolism, and I have written a couple
of articles on lung cancer, something on
esophageal cancer.

Okay. Could you please tell me what publication
you authored a chapter for?

There's a textbook on rehabilitation medicine and

i
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1 was asked to write the chapter pertaining to
cancer and rehabilitation. -
and could you tell us the author in the title of
that publication? .
I just received a copy of the textbook last
week. | believe that the editor iIs -- you know,
I can"t remember. | can provide that information
for you very easily following my return to my
office this morning.
Okay. Offhand, would you have a more current
curricullum vitae than the one we have here now?
I don"t have it with me, but 1 would be pleased
to provide i1t to you.
Okay .
MR. SCOTT: OFfFf the record.
(Thereupon, a discussion was had off
the record.)
Dr. Levitan, while we're talking about
publications, are there any publications
identified in your curriculum vitae and those
that you have supplemented to your curriculum

vitae this morning that relate to any of the

tssues 1IN this case?
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or discuss specifically carcinoma of the penis.
Okay. Do any of the articles or publications
that you authored relate to dysplasia, carcinoma
in situ, invasive cancer, generally speaking?

I can"t specifically recall. That is not the
focus of any of those articles.

Okay. Where were you born?

Near Boston.

Are you presently licensed to practice medicine
in the State of Ohio?

Yes.

Also 1 note that you have a license 1In
Massachusetts?

Yes.

Has your license to practice medicine ever been
revoked or suspended for whatever reason?

No. And I should clarify that 1 have since
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allowed my license in Massachusetts to lapse.
have not renewed it. a

So as we sit here today the only license you have
to practice medicine is in the State of Ohio?
Correct.

Now, you are board certified in hematology and
oncology?

Correct.

And that is one board certification, Is that
correct?

Two.

Two separate?

Yes.

Which one, 1s there any order in which you take
those?

It makes no difference which, In which order
those exams are taken.

Okay. How did you take the exams, in what
order?

I frankly would have to look at my curricu um
vitae. 1t s been a long time.

Okay.

My curriculum vitae i1ndicates that 1| was boarded
in internal medici in 1983 1n medical oncol

in 1985 and in h atology in 1986
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Okay. Did you pass your boards on, for internal

medicine on the first attempt?

Did you pass your boards for medical oncology on

the first attempt?

Did you pass your boards in hematology on the
first attempt?

Yes.

And referenced 1In your curriculum vitae is that
you are board eligible for blood banking. What
does that mean?

During the course of my postgraduate training |
had enough exposure to blood blanking, which
overlaps considerably with hematology, SUch that
1 could have taken those boards 1f I had wanted
to.

At the present time what i1s your practice 1in
terms of specialty?

I practice general medical oncology currentljy
And how long have you been doing that?

1 completed my training, as my curriculum vitae
indicates, 1n 1986 and | have been practicing
general medical oncology since that time.

Do you have any subspecialty or special interest
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in the area of medical oncology?

At the Ireland Cancer Center I'ms the director of

the thoracic malignancy research program.
Although in terms of patient care | see all types
of patients.

With cancer?

Yes.

Okay. And solely with cancer?

Are you asking whether | see patients with any
hemologic disorders?

Let”s take that out. The patients that you do
see from -- well, I should phrase it this way, do
vou do general internal medicine-?

There is a lot of general internal medicine in
cancer care.

Associated with the cancer treatment, is that it’
So the internal medicine that | practice 1is,
occurs because cancer patients develop general
medical problems.

Okay. So, i1n other words, you don”t do general
internal medicine 1n and of i1tself?

Patients do not come to me for general medical
care without either a diagnosis of cancer or a
suspicion of cancer or a hematologic disorder.

And has your practice been primarily i1n the
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1990's at the University Hospitals of Cleveland?
I moved from Boston to the Univessity Hospitals
of Cleveland i1n 1991.
Okay. Are you employed by the hospital? Or let
me put it this way, what business relationship,
since you have an MBA, do you have with the
Ireland Cancer Center?
I am employed full time at the lreland Cancer
Center. The actual structure of my compensation
is more complicated because 1'm employed by a
private practice based at the hospital. ! would
be pleased to go into that in more detail 1f
you're interested.
What's the name of the private practice group?
University Physicians, Incorporated.
Okay. And you also -- strike that.

Do you also teach at the medical school?
Yes.
Now, handing you what has been marked Exhibit 1,
this i1s a Notice of Deposition that we forwarded
to Mr. Scott regarding certain information which
we would like relative to your involvement in
this case.

Have you seen this Notice of Deposition

before?




1

O

=
o

17

iG CO. 8D0-82B-6213

FORM CBR

=

13

I don"t believe so.

A.
Q. Could you turn to the second page, please?

the witness so complied.)

>

(Thereupon,

Q. We asked in Request Number 1 for your up to date

d
curricullum vitae and you indicated you*ll forward

that to us?

Q. Number 2 of the Notice of Deposition requests

your complete file, including your personal

notes. Did you bring your complete fTile here
today?
A. 1 have it here.
%3§ Q. Which consists of three pieces of paper? N,
14| A. Correct. Plus the records, which I didn"t bring
with me.
MR. GORDON: Okay. Why don"t we

lese .
mark theseé.

| (Thereupon, Plaintiff"s Exhibit

Levitan-2, Dr. Levitan's report, was mark'd for
purposes of i1dentification.)

(Thereupon, Plaintiff"s Exhibit

Levitan-3, Dr. Levitan's notes, were mark'd for

25| purposes of identification.)
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rt
Exhibit 2, am I correct, i1s_a copy of your repor

consisting of two pages?

Correct.

Dated December 14th, 1998, IS that correct?

Correct.

The report has some writing here, it says depo

of?

I recently received a copy of the deposition of

Mr. Mysliwiec. | added that because my report
nd

summarizes those records that 1 have reviewed and

at that time 1 had not yet received that

deposition for review.
Okay. And when did you receive the deposition ofL
Mr. Mysliwiec?

Yesterday.

All right. Have you reviewed or read any other
depositions i1n this case?

Everything that 1"ve read for this case 1is
indicated here.

So you've read the treatment records and what did
that consist of?

That consisted of all the records that were sent
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to me by Mr. Scott and 1 did not break those
down. Perhaps, Mr. Scott, you could help me with
a breakdown of those.

MR. SCOTT: We_gave, if this is all
right with you, all the medical records, al:
the records of Dr. Kasick and Gahring and
all the pathology reports, all of the
records of Dr. Spirnak, records of all
treaters up through the present.

Does that sound correct to you?

Yes.

Okay. Did you in any way summarize those record
or take any notes relative to your review of
those records?

1 have, my style 1s to prepare notes as you see
here and 1 have simply flagged important pages
such as pathology reports iIn the record.

Okay . Is there any reason why you didn®"t bring
those records today?

I wasn't aware that, that that was requested.

MR. GORDON: We®"re just going to
make a request to have an opportunity to
look at those records.

MR. SCOTT: That"s okay, Harley.

I'11 be happy to do that. I frankly did not
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tell the doctor to bring anything.
Okay. And then Exhibit 3 is what?
Is notes that I"ve made to summarize iImportant
dates that may be raised for discussion.
And when did you prepare Exhibit 37
I don"t recall the exact date. But this was
prepared following my review of the records
several months ago.
And would you have reviewed those records before
you authored your report of December 14th, 19987
Yes, SIr.
and these notes, Exhibit 3, would have been
prepared then before your report on December
14th, 19987
Correct.
So In terms of this case, so | can understand
specifically what you looked at, we know about
the treatment records. Then in terms of
depositions, you"ve only read Mr. Mysliwiec's
deposition?
Correct.
And did you ask to read his deposition?
I simply read those records that were sent to me
by Mr. Scott.

Okay. Do you have any understanding why
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So as we, at the present time you have not read

Dr. Luebbers, 1s that correct?

Correct.

In addition, you have not read the depositions of

any of the expert witnesses in this case?

reviewed are listed In the letter 1n front of
you.

Okay. You looked at the reports of Dr. Nuovo and

Dr. Lee? |
As 1 iIndicated, all the records that 1 reviewed
are in the letter in front of you.

Do you know Dr. Lee?

I don't believe so

Okay. Give me one mement: Let me read your
notes.

In your notes you state, I think you also
indicated this in your report, that Dr. Kasick

stated in his deposition he wanted to refer hir
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to Dr. Gahring or another urologist. Where did
you get that information 1If you didn®"t read

Dr. Gahring's deposition?

Well, I must have. 1 stand_corrected. That mus
have been included in those notes. As 1 told
you, | read these records several months ago. 1
did not re-read the records prior to today. 1
rely on my report to prepare for a deposition.
In lTooking at these notes In Exhibit 3, the
treatment records that you reviewed, was that
through April of '97?

Yes.

Have you seen any additional records relating to
Mr. Mysliwiec since April of 19977

Not that 1 recall.

Now, have you conducted any medical research in
regard to this case?

NoO .

Do you intend to use any demonstrative exhibits
during your trial testimony?

I do not.

Have you discussed this case with any individual
other than Mr. Scott and/or any attorney in the
Reminger & Reminger law firm?

No.
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Have you -- strike that.
Do you know Dr. Luebbers?
No .
Do you know Dr. Gahring?
No .
Do you know Dr. Kasick?
NoO .
Do you know Dr. Spirnak?
NoO .
Do you practice pathology?
NoO .
Do you practice urology?
My practice i1s limited to medical oncology.
Though as a medical oncologist | care for
patients with urologic malignancies though I'm
not a urologist, |I"mnot a surgeon, | don"t do

the type of procedures that urologists do.

other than as it relates to cancer?

only a urologist would be qualified to carry
out.

Okay. The patients that you do see that have
urological problems are those that relate

specifically to cancer?
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Correct )

In other words, vou see those patients that
already have cancer associated with the
urological tract, is that correct?

That either have cancer or suspected cancer.
Okay. Do you treat patients with lesions of the
penis that have not been diagnosed as cancer or
pre-cancer?

I have seen such patients, though my care for an:
such patient would be 1n close association with
other physicians such as urologists and
dermatologists.

Okay. So the patients that you do see who would
have skin lesions on the penis would be based
upon a referral from a urologist or
dermatologist?

The referral could come from anyone. Though all
patients that are referred to me either have an
established diagnosis of cancer or a suspicion of
cancer.

Okay. Just to clarify one point, the patients
that you do see with skin lesions, let"s say of
the penis, are referred to you?

Every patient who comes to me is either referred

by another physician or is self referred.
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Do you practice dermatology?

My answer to that question wouldabe analogous to
the previous line of questioning.

No. Do you practice surgery?

Ditto. My answer would be analogous to the
previous line of questioning.

Do you practice surgery?

No. 1 work closely with surgeons.

Do you know what a Mohs' procedure 11S?

I do.

What is a Mohs' procedure?

A Mohs' procedure iIs a technique practiced
generally by dermatologists i1in which a thin layer
of skin is removed in an effort to eliminate a
malignancy and there 1s an interim analysis
during the course of the procedure to determine
if additional tissue needs to be removed.

And to your knowledge has the mMohs' procedure
been utilized 1In the treatment of penile cancer?
I do not know the answer to that.

Do you know whether any topical chemotherapy
cream Is associated or used with penile cancer?
I "ve never been i1nvolved iIn the treatment of
penile cancer with that modality.

Do you know whether laser treatment is used 1in
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By reading the literature are you aware that this
type of treatment is used?

MR. SCOTT: You"re assuming it 1S?

MR. GORDON: Yeah.
I have not been i1nvolved i1In such treatments and |1
do not know.
Okay. And do you know whether laser therapy 1is
used In a situation where you have dysplasia or
carcinoma i1n situ tdentified In a penile lesion?
It 1s my understanding that surgeons are using
laser excision 1In most areas of the body. The
experience that I"ve had with penile carcinoma
has 1nvolved more traditional surgical
techniques.
And those are what?
Excisional biopsy and other conventional Surgica
procedures to treat cancer.
When you say other conventional surgical
treatments, what are those as it relates to the
treatment of penile cancer?
Surgical procedures that involve surgical
instruments that are conventional, that are
scalpels and knives and so forth.
The long and short of it, to remove the cancer

and the surrounding tissue?




6313

C8R - L

1!

1¢

2cC

21

22

23

24

25

24

Correct.

®

And the excisional biopsy i1s done by a urologist
dermatologist and/or surgeon?
Correct. .
And the surgical procedures are done by a
urologist and/or surgeon?
Correct.
Do you know if dermatologists do surgical
procedures relative to penile cancer?
They" 11 do superficial procedures, but generally
not complex procedures.
Do you receive or read publications directed to
urologists?
I do not.
DO you read -- strike that.

Do you receive any publications directed to
dermatologists?
I read general medical oncology publications
exclusively and internal medicine publications.
What textbooks do you from time to time look at
in the area of oncology?
I use a whole variety of textbooks.
Okay .
Including bDevita, including Haskell, | frequently

use computer literature searches, Harrison®s
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Textbook of Internal Medicine and_others, the
authors of which 1 can"t immediately recall.
Is Devita's publication considered a reliable
authority?
One of many.
Is Haskell's publication considered a reliable
authority?

One of many.

And 1s Harrison's publication considered a
reliable authority?

One of many. There i1s no single supreme
authority among those textbooks.

What has your experience been iIn terms of penile
cancer 1n terms of how many cases you see a
year?

Penile cancer is a rare disorder. No medical
oncologist can specialize iIn this area. |In my
career | have seen perhaps a dozen cases.

And your career would be approximately how many
years?

Just over twelve years.

Did you see any penile cancer cases during your
internship, residency and/or fellowship?

I "msure | did.

Okay. So that would increase the amount?
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When is the last time you were involved in the
treatment of a patient who had penile cancer?
December. .

And what role do you play in terms of the
treatment of a patient with penile cancer?

My 1nvolvement is to assist with decisions
regarding the need for chemotherapy, the need for
radiation therapy and prognostic assessment.
Prognostic assessment means what?

Helping to determine the prognosis of the patient
with such a cancer.

That means what the future would foretell for the
patient?

And accordingly what treatments would be needed.
Prognostic assessment would be assessing the
potential life expectancy of a patient, i1s that
correct?

Correct.

Do you also do staging of penile cancer?

Staging i1s a very simple process that is
determined by data provided by the surgeon and
pathologist.

Are you saying then that you rely upon this

staging of the surgeon and/or pathologist?
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1'm Familiar with the staging cq}egories of
penile carcinoma and the data used to determine
the stage are provided by the surgeon and the
pathologist. .
Okay. Do you independently stage penile cancer?
Whenever | see a patient | review the available
data and determine the stage and i1f for any
reason | disagree with the staging assigned by
other physicians | would so indicate.
Have you done any studies in the area of the
treatment and prognosis of patients who have
penile cancer?

MR. SCOTT: Any studies, you say?

MR. GORDON: Yes.

MR. SCOTT: 1I'm sorry. I wasn"t

listening. 1 apologize.

All the studies that 1 have done have been
published. And we've discussed the relevance of
my publications to penile carcinoma.
So have you done any studies In that area?
I believe that I have answered your question.
I don"t think you have. 1 mean yes or no, have
you done any studies iIn the area of penile
cancer?

I haven™t done any studies that specifically
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focused on penile carcinoma. i
Okay. I notice you are looking at your watch.
What time do you need to leave?
I need to leave here by ten o"clock.

MR. SCOTT: What time i1s 1t? Almos

9:00°7
MR. GORDON: Yeah.
(Thereupon, a discussion was had off
the record.)

Have you consulted with the Reminger & Reminger
firm before?
1 have done expert witness work for them before,
yes.
Have you done expert consultations with Mr. Scott
before?
Yes.
On how many occasions?
I don*"t recall the number.
Okay -
A small number.
Have you ever acted as a consultant for a
patient?

Yes.
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On how many occasions?
Several.
In the greater Cleveland area?
Some 1n the greater Cleveland area and | believe
one 1n New England.
All right. And 1n terms of the cases that you
have participated i1n, either by review or giving
a report or deposition, going to trial, what
would the percentage be of plaintiff versus
defendant, patient versus medical care provider?
There 1s a fTair representation of both. There
may be a slight majority pertaining to defense of
the physicians i1nvolved, though there 1is
significant representation on both sides.
Could you give me the percentage?
I can"t.
How many cases do you review a year?
I would guess perhaps six to eight cases a year.
And how much do you charge an hour for your
review?
250.
And what do you charge for a deposition?
It"s the same.

MR. SCOTT: $7,000.

And trial?
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purposes of i1dentification.)

e

MR. GORDON: Back on the record.
You have now read Dr. Ackerman's report, Exhibit
4, 1s that correct?
Yes.
And the first time you have seen Dr. Ackerman®s
report i1s today?
Correct.
You were never provided then Dr. Ackerman's
report or his opinions before today?
Not as far as 1| can recall.
Do you know Dr. Ackerman?
No.
Now, then to go back with what we were
discussing, Dr. Ackerman in his view of the
slides finds superficial squamous cell carcinoma,
is that correct?
His report so indicates.
Okay. So we have Dr. Mccarty identifying
moderate dysplasia, two pathologist at Metro
identifying moderate dysplasia and we have
Dr. Ackerman i1dentifying superficial squamous
-ell carcinoma, 1Is that correct?

xs you demonstrated.
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Why 1s excision preferable?

IfT there"s --

Under those circumstances?

As with any part of the body, 1If there 1is a
localized area of dysplasia that can be easily
removed that is the preferred course. But,
again, 1f 1t 1s an extensive area, as 1s often
the case, close follow-up 1s needed and excision
may not be feasible,.

Okay. Excision is preferable because you can
remove the moderate dysplasia and that reduces
the risk of developing invasive cancer, is that
correct?

Correct

Okay .

IT 1t 1s present in a very localized area.

Okay. In this opinion, In this case do you have
|

li

an opinion as to whether there i1s any moderate
dysplasia of a localized area which would require
an excision as the course of treatment?

MR. SCOTT: In this case?

MR. GORDON: Yes.
As | understand it, the area that was excised 1iIn
February of 1953 was iInterpreted by some

pathologists as showing dysplasia, by other
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can"t determine whether the dyspdastic cells or

the cancerous cells are beyond the area of
margin, i1s that correct?
MR. SCOTT: Objection.

A. Would you rephrase your question?

Q. |If you don*"t have the margins identified one
cannot then determine whether the dysplastic or
cancerous cells are still present beyond the
margin, 1s that correct?

A. Well, it's very important to differentiate
between frank cancer and dysplasia. When frank
carcinoma 1Is present obtaining negative margins
iIs of greater importance because, as |"ve said,
dysplastic lesions particularly in an area such
as the penis will often always be closely
fol lowed.

MR. GORDON: Could you repeat the
answer, Ken?
(Thereupon, the requested portion of
the record was read by the Notary.)
A. 1 believe 1 said will often be closely followed.
Q. Is carcinoma 1n situ of the penis considered

frank carcinoma?
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Carcinoma In situ refers to carcdnoma that has
not i1nvaded through a basement membrane. But it
is a lesion that should be surgically excised.
All right. Then are you saying that carcinoma ir
situ 1s frank carcinoma?

Carcinoma in situ Is a category of carcinoma.

All right. But --

I "mnot sure what frank means.

That®"s what you told me, what you mentioned 1in
terms of frank carcinoma. That®"s the terminolog:
that |1 "musing based on what you have said. So :
just want to find out whether carcinoma iIn situ
IS considered by you to be frank carcinoma?
Carcinoma in situ Is a category of carcinoma and
for that reason whenever possible should be
treated with complete surgical excision.

All right. But going back, you mentioned the
terminology frank carcinoma iIn your deposition
testimony. | just want to clarify. Do you
consider carcinoma iIn situ as frank carcinoma?
Perhaps you could re-read the sentence where |
used that term and then 1 can clarify that for
you .

I don®"t know. You used the terminology Trank

carcinoma. | didn"t use the terminology.




ueo NnO&A z0 uOTETOXS ET YoeOi@le JTqexdIda@ <ya

etseT@sA@ <iexd@ow dmey ®OX JT eyl ﬁmmoHquE noOx
ianoOge Buty_eva NOA
dxe eIseTdEA@ FO @UT 3eym (NIATS UT XS2UBD
SIdmds | <diexdUow ‘@ITw uedw I (@TIW ' 3uBI(E

e anOqe PutryTesd ®0K Sxy 11005 ¥NW

¢On-mO0T7T1071 SEOTD daey 10/@ue

UOTECT JdU3 <SETOXS O3 STqeIdIdx@ 1 3T e1s5e10=4A0
Saey O@ nOL IT 3eya sTseg INO0A E,3eyuM

eyl JdYTI3s -- nOA OFM <Xyl Ae30

UOTJRUTWICESP umﬂo a3euw

T
@nOm ETBOTOaeWxd@ 10 3sTho1Oan sy3z ArrVYasush
@ue AwOjeue oyd JO ETTeddm <yia uOln s@u<Cdm
etse1dsdp 30 edie ue BUTIDSESIT JO AQTTTISed]
g1 BuTux<ouODn UOTSINGM <y3 =Tyl A2E @UNOm I
¢qudtaed Syl BUTCOTTO0I 3ETBOTO3ewxd@
xO 3=Y5070In &y3z o3 ®n 3eyz €T  ©n-mOTT07
25070 I0 uOtTeETOoxXd O O IdyUYlISyYm UOTSIDCEM <UY3
erseTWEA@ diexd@OW <mey ndOL It 'mon  rauyfTI TIV
CON
cewOurtpaed

CSIQCITEUOCD =TsBTOEAD JileId@Ow ET U<yl
SWt3 xdyaOue 23 udyly 3eyl O O3 Jaey TT. oM
'nOA& z07 2T AFTaxeTo TIT™w I Widy eyl @ossn I <S1dye

doudjiudeE SyYq Mm&k|&M @TnOm nOA It 'utebe 'TTaM

LY

o

sz
vz
cz
zz
T2
0z
6T
81
LT
9T
ST
v T
€T
zT
TT

0T

HARY

£

831dOd

48

49

i

SN



@JdaATOmuT uOsHxne <yjz 70 OOTuT®O Jdyi @ue AWOzeue
oya ‘ABoroyszed syl Jo sTTeasp =yj uodn posed
¢oaetaxdoaxdde 8T ST99]

ueToTEAU® E TaedX3y <yl e ulln @<Es=gq =T 3=yl
‘uOTETOoS@ MIZITeN@IMICUT Ax<m = 5,31

cdanaiexdaTT Aue ‘30o0qaxas3 Aue

uT aaﬂwﬂuciaﬂ a1eyl eI cu0O qusWiediaz 70 JExnOon
Jeya dseq NOKXA O@ jeym nO& Suryse W, I ©UY Ae30
‘UOTETOX® Uegd Idgiel Wi07 <y3z sT On-mO0T103
$sOTo 'uowwOp ATSWIIIX< dIB YD TYM 'Edsen yons urt
@Que eTEeT@EAG IO sesie SHIe] SmOWSIT ArrentbBine O]
STTESOMWT AT@WTe 5,37 US3I0 Axdm COTSACM ULDd
sWOUTOHIED JBY] FSIX © £,dIdyl3 eyl suedl 2TUM
DT25e @AM JWODJSg ued Eedie IJY3l0 @Que XTmxdS

s gel .mGSH SU 3 .mSmManm& .umOkﬂu d< 3 .QMSOE S 3

'duelqWdl =nOonW <yj IO saidqudw sbrer <rdwexd
ue sv DT1EeICEAQ <WODJ Eerdie <bx=T Ud3JO Axom
"udq30 Kasa sewWOuTtox=p O3ut ulTjewsOgsoexy O3
2T@13dcdosnE SWODDE@ A2TIUCET O3 dime =@ 30u Leuw
10 ZeWw nOA& 3eyl sudbBOurtozed dSwWOs O3 JIneEOBxd IO
1TnEdT © se 'ueo AGOg <y3 3O sazed EnOTxe®™ JBL3
ABO0TOPUO TeoTIM@<w UT JST@Toutil@ oiseq & s, 1Yl
cuOT3T@uUOD 30 &GL3 jegq3 xO03 judwgeda] <3 ET 3@Y3

"=,32y3 2eylz uoturdO anOA 30 sTEeq <Yl ST 3IBY®

10 "jqeya 2dB noi M@ <zaum On-mOTT0] SEOID dmeg

g0

sz
vz
£z
zZ
T2
0z
6T
8T
LT
9T
ST
i
€T
zT
TT

0T



csauswoD
€,2200g IN @ue siudwwOp xnOk O3 Hurtpuodssa I wy
"Ejq0eTISI
G100 <dx Jyaz burtaOatulw x0 ‘11008  un
¢a1eyl yatm Jdabestp nOLA om cwedad
IdJUuenD~-13U®e Teo1dO1 xO judWiedii = o .uQ&Eu@&Mp

ISECT UOTSToXd EJPNTouT uolsd] STtusd ® 3O

erseT7dsA@ JO judwiediy oSyjz xO3 dxeo 10 Cxe@uels
sya aeya uotutdo STy USATHE sey ‘yietd - Id

'1180xd AHOTOxN s,7132Tauter® udyll Xe30

@<ImOTTO0I ¢ UBD «OTY™

eTseT@sA@ IO edi® ue ueyjl Sour1I00wt xId3edab

70 sT judwdxInbesx 3eyLlL 537qTEs00 IdmdUSYM
ATTeoThbxne @dmOwds s@ @INOUs niyte ut ewoOuroxed

e 22yl ABOTODuUO TenI@JW UuT @10 dode ATTeaidudh =T
41 'OBe EcjnUTW ody ' @auterdxd <m, I <msTldg I SY
iiudwiedal 3O SsanOd 3eysl EJSTIZTIUCPT 36yl
SInjeidaTl Au®e dISY3 ET  STUSE dg3 3O uOTEST © UT
nits ul eWOutroxed 107 judwiedriy JO JsanOo SyYya T
STYs naTs uT ewOutoxed dmey nOA 3T Arxeriwrs 20
PEZTTeNPIMIPUT ¢ O3 sey 3T oX

- ceTseT@si@
S10IIQMOW <dmaoy nOA JT Juswiedriy JO &sanOd SUY3j ST
sTyg 'erseT@sA@ <aexs@OW smey OF nOA 2T <$3edTI@UT

k4 .
qeya eulrientlqnd danjexd3tl Aue dxsyi sT 304

5z
vz
£z

cZ

1TZC

oc

61

8T

LT

ST

ST

7T

€T

T

TT

0T

.ﬁ
o
&
I
wn
i
-
L




FORM CSR - LA

2¢C

21

2%

23

24

25

50

Just my comment. )

As 1°ve said, an effort should be made to remove
the area of dysplasia i1f that i1s feasible.
Otherwise, close follow-up is often undertaken.
Well, the question i1s more specific. Do you
disagree with Dr. Blath's opinion that the
standard of care for treating moderate dysplasia
in a penile lesion i1s excision, laser treatments,
Mohs® procedure or use of topical anti-cancer
cream?

Am 1 to understand his comments don"t leave room
where close follow-up 1s necessary? And i1s he
suggesting that close follow-up 1n certain cases
is contrary to the standard of care?

No, he"s not saying that. He"s saying that the
initial treatment is excision, laser treatments,
Mohs® procedure or topical anti-cancer cream. Do
you disagree with that?

I agree with that with the addition that iIn many
cases such treatment is not possible and close
follow-up 1s also within the standard of care.
Okay. The standard of care of a urologist and/o
dermatologist, i1s that what you are saying?

Yes.

Okay. And what does that close follow-up
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entail- .
This i1s highly variable depending upon the
details of the situation. But the urologist
and/or dermatologist should_see that patient at =a
reasonably frequent interval to make sure that
there 1s not evidence of progression from one
type of lesion to carcinoma.

And what i1s the frequency?

Again, that’shighly variable depending upon the
situation. Every few months.

In your practice then do you, if there 1is
moderate dysplasia or carcinoma iIn situ you
direct the urologist or dermatologist to excise
the lesion?

I believe that 1’ve answered that question
extremely comprehensively regarding the role.

MR. SCOTT: And repeatedly.

But do you direct, 1'm changing the question, vo

are presented with -- strike that.
If you had been presented with -- strike
that. | have to backtrack.

Have you seen cases in which there was
moderate dysplasia of a penile lesion?

Yes.

And how many have you seen?
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I can®"t recall.
And what was the treatment in those cases?
The treatment i1s iIndividualized based on whether
excision i1s fTeasible or whether follow-up 1s
necessary in place of complete excision.
Do you know what indeed was done in those cases?
I can't recall the specifics of each case.

And how many cases of moderate dysplasia have you

seen?
Again, | believe you just asked me that
question. | refer you to the record. Perhaps

you can read my response.
Can you be so kind, to move this thing along
could you tell me your response?
Well, I believe that I"ve answered that question
and 1 would ask you to re-read my response.
MR. SCOTT: He has answered that.
He believes he has seen moderate dysplasia
in the twelve cases or whatever.
Have you seen carcinoma in Situ in a penile
lesion?
Yes.
How many?
I can"t recall the specific number.

And what was the course of treatment?
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The cOurse Of tredstment is OOBmw%nmSﬁ with that
which I have adirea®y explaine® o yOu

An®@ have yOu een invasive cancer in < penile
lesionv? N

T Sm<mg

And how many cases?

Again, I can't recall the specific number .

And what wasg the course of treatment?

The course of treatment was consistent with that
which I have alrea@y Gescribe@ £0 yOu

Excision?

COrrect

Okay NO=1 @ysplasios i€ o pre-CancerOug
con@ition is that cOrrect?
MR gcOTT: Objectdon
Dysplesia Can but nO¥ ©Oee nOt necessarily
prOgregs tO carcinOma
So are you saying that dysplasia is not a
pre-cancCerOue cOndition?
MR 8cOrT: Objection Harley!
Yes or no, that's all.
MR scOTT: NO: it @Oesn't take a
ses Or nO answer ThOse cOn@itione that
prOgrese tO canfer Obviously a>e

pre-CanCerOusg ThOse thot ©On't ever an®
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but don®t necessarily progress EP carcinoma.
You still haven't answered my question.

MR. SCOTT: Yes, he has.
In the medical community is_dysplasia considered
a pre-cancerous condition?
Sir, I believe that to the best of my ability
I "ve answered your question
Dysplasia i1s an abnormal condition, is that
correct?
What do you mean by abnormal?
That means different from normal. Do all people
have dysplasia? That"s what 1'm saying. 1Is
dysplasia a normal or abnormal condition?
Dysplasia is a condition that can progress to
carcinoma and therefore needs to be either
excised or closely followed.
I know. You mentioned that before. I just want
to know i1s dysplasia a normal or abnormal
condition?
I don"t use terms like normal and abnormal
because 1 think they"re extremely vague.
Is dysplasia considered a benign condition?
Dysplasia 1s a change that does not represent
malignancy. If we are classifying all lesions as

benign versus malignant then I guess you could
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call dysplasia benign. But 1 ag}ually think 1In
medical terminology that would be misleading.
Dysplasia 1s a term describing changes iIn the
tissue which could but do not always lead to
carcinoma.
Because there i1s a potential that dysplasia can
develop into cancer would you agree with the
diagnosis of dysplasia of a, of tissue of the
penis that a treating physician has to be more
vigilant than 1f 1t was considered a benign
tissue?
MR. SCOTT: Objection.
I believe that 1"ve repeatedly on multiple
occasions i1n the past hour and a half stated that
dysplastic lesions in any part of the body need
to be either excised or carefully followed
because of the potential to progress to
carcinoma.
So, again, with the diragnosis of dysplasia,
moderate dysplasia, does the vigilance of i1ndex
of suspicion of a treating physician increase iIn
any way?
MR. SCOTT: Objection. You are not
giving enough facts. But go ahead, doctor,

answer i1f you can.
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I would, I would give the same answer that 1°ve

given to you a dozen times before this morning.

I don"t understand how 1 have failed to answer

that question for you. .
Okay. Your opinion i1s that the biopsy of
February of "93 did not show any evidence of
invasive cancer?

I believe | said to you that as a medical
oncologist I'm not able to interpret pathology
slides.

But 1In your report you said this biropsy,
referring to the February of '93 biopsy, showed
no evidence of i1nvasive cancer. Do you still
stand by that?

I believe that 1n saying that i1t showed no
evidence of invasive cancer 1| was basing that
determination on the pathology report rendered _;
that time. | was not indicating that 1 had
personally reviewed those slides and made a
judgment as to how they should be interpreted.
All right. But, in any event, you still stand .
your statement this biopsy of February of =93
showed no evidence of i1nvasive cancer?

MR. SCOTT: Based on what the report

says?
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indication from the single pathg}ogy report datec
February, 1993 that there was invasive cancer
present.

Now, then assuming hypothetically indeed that

either moderate dysplasia was present or

carcinoma in situ was present in February of

1993, okay?
Okay .
And Dr. Luebbers reported out, among other

things, reparative atypia but did not report out
the moderate dysplasia or the carcinoma in situ
in her report, okay?

Okay .

Would you agree that the physicians that were
treating Mr. Mysliwiec and who were aware of the

report were misled by the information In her

MR. SCOTT: Objection. What you sa:
.. FTirst of all, what you are saying i1s not
even answerable. 1 mean, 1f In fact 1In you:
hypothetical the true diagnosis was
dysplasia and the doctors were not told of
dysplasia, then ergo the doctors did not
know of dysplasia, so that®"s a tautology.

What®"s the point of this question?
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MR. GORDON: By askipg the question
and if 1 repeat the question through Ken yo:
can see the point of the question.

MR. SCOTT: No, It is just, if the;
did not know there was dysplasia then, and
it was there then of course the pathologist
did not tell the clinicians that i1t was
there and the clinicians did not become
aware. That"s obvious. So | mean why are
we even --

MR. GORDON: There 1s a further
point if you are listening.

MR. scoTT: All right. I will try
to listen again.

Why don®"t you repeat the question for me.

It 1s too complicated now, but 1'11 repeat it.
Okay .

Assuming hypothetically i1ndeed that the
interpretation of the slides should have been
moderate dysplasia or carcinoma 1In situ and

Dr. Luebbers did not report that in her report,
the physicians relying upon her report were
misled 1n terms of the diagnosis of the penile
tissue, 1s that correct?

MR. SCOTT: Now I'm going to object
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modes of treatment 1S excision in your report, 1is
that correct?
As | recall in writing this report I was making
reference to the fact that zn excisional biopsy
had been performed, i.e., the area in question
had been surgically removed. For this reason
whether or not dysplasia was present in this arej
it had already been removed and subsequent
follow-up was appropriate.
And then you state further, "The presence or
absence of dysplasia on the original biopsy
specimen from February of r93 would not have
altered the nature of the patient®"s subsequent
close follow-up." Would you explain that for
me?

MR. SCOTT: | thought we just did.
As 1 have saird, following the removal of a lesion
from the penis or any other part of the body
follow-up of that area i1s necessary because other
lesions can certainly develop adjacent to it.
Hence, after this excisional biopsy was completed
follow-up was the appropriate course and it
appears was carried out.
Are you testifying that i1t doesn"t matter to a

clinician whether the pathologist reports out
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reparative atypia or moderate dysplasia as it
relates to treatment decisions by the clinician?
MR. SCOTT: You mean in this case

where there has been ap excisional biopsy

done?

Well, in this case 1f you look at the records you
see that there were areas of inflammation 1in
multiple locations on the penis and inflammatory
changes of the penis can be precursors of

carcinomas and may also actually be pre-cancerous

changes and for that reason such a patient
requires periodic follow-up by a dermatologist

and/or a urologist.

So this patient had physical signs that were

indications of a risk for penile carcinoma
regardless of whether dysplasia was or wasn"t
present i1n that specimen and those physical
findings merited periodic follow-up as | believe
he received.
Are you saying then, to a reasonable degree of
medical -- let me withdraw that.

Is it your opinion then that Dr. Gahring
complied with the accepted standard of care, to 4

reasonable degree of medical probability?
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In 1994°
Yes.
MR. SCOTT: I thought we have gone
through that as well.
I have no iInformation to make a determination
either way.
Do you have an opinion, to a reasonable degree o
medical certainty, as to whether 1n 1994 --
MR. SCOTT: 5 you mean. I
thought you were going to the next year. Gc
on.
MR. GORDON: There is a logic to
what 1 am doing.
MR. SCOTT: Go ahead. Let me hear
your logic.
Do you have an opinion, to a reasonable degree of
medical certainty and/or probability, as to
whether cancer was present in 19942 And I™m
referring to obviously iIn his penis.
As 1"ve explained, the only reference point thatI
we can really use 1s December of 1996 and as I'v
told you we can go back 1n time and say that the
age of such cancers is generally measured in
years rather than months, but 1'm not able to

tell you that the first neoplastic cell occurred
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in 1995 or 1994 or 1993, et cetera.

Then in 1996 we have metastatic penile cancer, is

that correct?

In 1996 we have involvement.of i1nguinal nodes.

The term metastatic 1s used i1n many different

ways, but to state it more correctly we know that

we have N2 disease in 1996.

Okay. So you wouldn’t use the term metastasize?
MR. SCOTT: 1 think what the

doctor 1i1s saying is that people use 1t

differently, but i1n this instance 1t would

obviously --
The term often i1s used to refer to tissue spreadl
and therefore | use the term very carefully so as|

not to be misleading.

So In September of 1996 there was spread of the g

cancer to the nodes?

Well, precisely we know that in December,

December. ‘

growing for some period of time?

Correct.

[ R———
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Eates for this cancer on a stagﬁaby stage basis.
Okay. But i1In this case you didn"tdiscuss 1in
your report his survivability, 1s that correct?
As I recall, I have not included any specific
statistics regarding his predictive five year
survival 1In my report.
Okay. And therefore can I assume you have no
opinion that you intend to offer i1n this case jn
that regard?

MR. SCOTT: Objection.
Because you didn"t include 1t in your report?
When you ask me that open-ended question the
reason that 1 requested clarification is because
one could ask me 5,000 questions about this case
to which 1 would hopefully provide an answer. |
certainly haven®t included 5,000 paragraphs i1In m:
report. So to ask if all of my opinions~are
included 1s an extremely confusing question. |1
would be happy to answer any additional guestion:
that you have for me regarding this case.
I just asked you, | assume you do not i1ntend to
offer an opinion i1n terms of survivability
because you have not rendered, not i1dentified

that 1In your report?

MR. SCOTT: Harlan, I'm going to asi
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1 him at the trial of this case sbO#t his

2 opinions about survivability

3 MR. GORDON: AlthOugh it is nOt in
4 his report? I'm surprisged.

5 MR. SCOTT: Don't be and go ahead

5 and finish your deposition.

71 Q. Is there any reasOn why» vou did not inclule vyOur
8 | Opinfdon as to survivability in your repOrt?

St A. Again, allow me to clarify that I believe it

10 would be unreasonable to ask me a guestion to

11  which I have a response, a qguestion of your

12 determination, and then ask me why 1t wasn't

13 included in my report. I have no way of reading
14 vour mind to know exactly which QGmWﬁHObm you

15 would like to ask me and therefore I cOuldn't

16 have preempted this sesgsion by includi#tg all the
17 snswers tO yOur guestions in ®y repOrt

18 0. wells we ®=2s] On a ®iTIferent prOcesss thOugh

m 19 The >o0zOrtg: accOr®@ing tO Our rules that we, that

W 20 we follow, indicate that the opinions of the

W 21 expert should be in his report. That's why. So

m 22 therefore let me ask you the question, were you

W 273 asked to give your opinion UmmOHm December 14th,
24 1998 regarding this patient's survivability?

251 A I can't recall.
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And 1f you were asked would you have included
that 1In your report?
I don®"t believe that I was given specific
instructions as to which points should be
addressed 1n my report and, and also in the
malpractice cases that | have been i1nvolved i1n 1
don"t believe 1"ve ever been told that any answer
to any question that 1 may be asked i1s expected
to be included in my report.
Well, be that as 1t may, were you asked to --
strike that.

IT you had been asked to give an opinion

regarding survivability before December 14th you

would have included that iIn your report?

MR. SCOTT: Objection.

I don"t recall whether 1 was asked that so |
can"t really answer your question.
Okay. Well, do you have an opinion, to a

reasonable degree of medical certainty and/or

as of today?

I can tell you that we know as of December of
1996 that he had a Tin2 Stage 3 cancer. We
know that the predicted cure rate for someone

with a cancer i1In Stage 3 1s somewhere in the
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I can take five more minutes. )
MR. GORDON: It"s going to take

longer.
You would agree that the earlier you diagnose
penile cancer the better the prognosis, 1Is that
correct?
Well, 1 would agree that there 1s a definite
correlation between cancer stage and prognosis
and 1f a patient i1s diagnosed with a Stage 1
cancer he has a higher likelihood of cure at five
years than a Stage 2 and so forth, Stage 3 and
Stage 4.
So assume hypothetically Mr. Mysliwiec's cancer
was 1n a Stage 1 condition, let"s say two years
before 1996 and now 1t"s 1n a Stage 3, you would

agree that based upon the delay of the diagnosis

there 1s a reduction i1n the survivability, 1is

that correct?

Well, you"re making a lot of assumptions about
this specific case which I think are, are

questionable. But I can tell you that in general|
if a penile cancer or a lung cancer or a breast
cancer can be diagnosed at an earlier point in

time and at an earlier stage the predicted five

year survival which correlates with stage would




