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Charles I. Kampinski, Esqg.
Christopher M. Mellino, Esg.
Charles I. Kampinaski Co., L.P.A.
530 S5tandard Bullding
Cleveland, Chio 44113

{216y 781-411¢,

On behalf of the Plaintiffs;

Thoemas H. Allison, HEsg.
Erter & Hadden

1100 Huntington Bulilding
Cleveland, CGhioc 44115

{216) 69%6-~-11060C,

Cn behalf of the Defendant

Cleveland Metroposlilitan General

Robert €, BSeibel, Esg.

Jacobson, Maynard, Tuschman & Halur
1881 Lakeside Avenue, Suite 1600
Cleveland, OChio 44114-1192

{216y T736-B&00,

Gn behalf of the Defendant
Mary-Blelyr Metsidczvk, M.D.;
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HILLIP T. LERNER, M.D

S ®

called b

cCrogg-eXd

M

ivil Pr

as herel
Follows:

CROSBE -

y the Flaintiffs for the

amination,
ccedure, heing
natfter

certified,

ELAMINATION OF PHILLIE T,

purpose of

the RFules
toduly swor
and said a

LERNEE, M,
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T
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ME ., E

AMEINSKT

Hould vyo
Dr. Phil
Doctor,

gueztion
understa
toe rephr
When you

ST O

She
Ohkavy.
ALL rvigh
indicate

vhysicia

Hospital

Frobahbly
Gkay. H

it

U state your f£ull name,

lip ¥. Lerner.

I*'m goling Lo as¥ youw &

5 this afternocon. ITE you

nd any of them, tell me

ase any guestion yvou don’

respond you

L take down a nod of vour
t. Doctor, T dust receiv

. A T .- [
s that yvou're

n at Clevel

From "&£B8 presumably to
PR
accurate?

1o ctive.

ar

longer

ow long was that true?

s hard to say. For many

HR

Metropolitas

please?

mbher

fad

don’

so verbally.

ed YvOouir

vears but

-
ki




1

1

1

o)

[

3

P

i)

L

b

5y

g

et

2

3

4

=
4

v

I

o]

fre)

o

iy

5

Just don't kEnow when. I haven't
reason it's hard to say is that

are on the faculity have vcertain

that don’'t have to be officially

each year, It's sort of like a
category.
Bl right. Let’'s go slow. When

are talking

Yes.
And when vou are on the faculty

you to provide teazching to

Well, medical students and resid
the system, throughout the whole
When yeou say the system, do vyou
Case Western to teach them?

&g,

Or are these residentg?

Ho. I go there. I go there for
students. The residents usually
or at one of the affiliated hosp
dnd i it part of those teaching

responsibilities that 1d

That particular cone, definitely

teaching as opposed to

I have admitting privileges and

ahbout Ca

various

wioulid have

say the universitby

those of
appointments
rees

teaching

you say on the
se Western?
that reguires

residents?

ents threughout
sygstem.
actually go to
medical

are taught here
itals.

D&en

was strictly a

gt

I renew theses
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every vear.
Ckay.
At Cleveland Metro?

{Indicating;).

When's Tthe last time

Cleveland Metropolit

well, I go
I mae.
That's 2till on an o

And when would the

done that be, Just

So you don’'t have

over and glve

last time that yvou

admitting privileges”

that vyou taught anvbody

&Y
.

an'’?

conferences .

Basis,

wouwld have

roughly?

A yvear ago perhaps.

And when you say you give them, vou are talking
now about residents?

Well, no, faculty and residents.

And this would be on infecticus disesse?

Yez.

Okavy. And have you given them to any of the
physiciang that are involved in this particular
Caze?

I doubt it.

Why do yvou doubt 1t7

Because of the vear. It was back in, what was

it, '"8Be?
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¥You wouldn't have been

that time?

I would have been but
that ¥ would have had
reen the infectious
Yes. That's what

Yes., Well, I have ongoling contact with

the time.

Would that be true of the resid

case, Too, Dr.
Drg. -—-

Blinkhorn,

-
"

8 .

les]
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giving conferences

the people,

contact with

dissase people.

testing

_\
o
[

Blinkhaorn?

-
fus)
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[

2

.

=

Because he i3 part of the infectiocus digease
community.

Two of vou belong to the same societies?

Ho. I don't know what he belongs te but he i3

part of the Cleveland infecticus disease
community and we are a group that knows each
ather, getz together for conferences and things

of that nature.
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Okay. Did the two of yvou discuss this
before vyvour getting involved in 1t?

Nao.

it
-

How about since vou have been involved in
Ho.
211 right. And the other doctor --

MR. MELLING Bender~-Pergaud.
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I
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WITHEEZS :

“he is not infecitious

ghe?

e
<5

disease,

ME. MELLIHOC

R
&
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THE WITNESS:

How about Dr, Matejczyk, the crthopedic surgeon?

s far as I know, I have never met.

Gkay., Is that yvour f£ile in front of you,
doctor?

ey

Ghay. Can I take & look ati it, please?

Yes.

Has anything been taken out of here before vyvour
coming here today?

What do vou mean?

ME. ALLISON: I think the only
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thing that would not be in that file is the
copies of the depositionsg and the medical
records which I sent to Dr. Lernsr which
are reflected in the correspondence from me
to him.
. Okay. And where would those be?
ME. ALLISON: In his oiffice.
0. 211 right. Here in the building?
A . I am not sure 1f they are.
ME., ALLISOHN: I'm so01TY. In the
sffice or at home?
M. KAMPIHNSKI: Why don't yvou let
the doctor answer?
5. I don't know whether the records are here or at
home .
Q. id you make notes on any of the deposiiions ol
the records?
A . Criginally, wves.
. Ail wvight, Before we leave here today, Ccan yvou
cheock to see LEf they are hers in the hospital?
A . I don't have them any longer.
0. Bhat would you have done with thewn?
B . Bfter I dictated my letter I would have

discarded them with the

Okay.

L

exception of one

shest,
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Which summa
Eil right.

make notes

Nao.
Cr the --
On the depo

S0 whateverp
discarded t
Right.

And your

Okay. iz

Was th
this case?
Yes .

indicates t

depogition

vyou have a
Yes,

A1l rTight.
Today, Yasi.
Gkay. Is t
after prepa

report

i o e e e P .
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sther than the deposition of Dr., Levine?
Hao.

B1Y Tight. Boctor, the notes on ths ysllow
legal sheet of paper, when did you prepare
those, sir?

Hhenever I summarized the case,

Ius

That was initially. I mean this is no
something vou did before today, for example, T
mean sat down today and wirote these out?

No. A8 I said, when I writs my report and
discard the notes that I write the report from,
I usually summarize those things
contain, that may not be stated in the report,

bBut are key points to recall. Saves me the

necaessity Lo review records again.
Elil rvight Tf these are key points, and when

say these, let's refer to them as the legal
sheest, why would they not be set forth in vour

bt
H
v
o
o
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o
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Bacausse my report states my posiition, 1t doesn”

P P O I ; o 3 e A g g w3 e B o
necessarily entall a1l the ressons for my

All right. Well, the reasons set forth on this
yellow sheet of paper --

These aren’'t reasons.
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#Hhat are they?

Okavy. Do these

your opinion?

Well, they are
Well, the fact

}.‘I T
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admission,

it}

of loosening o

I'm giving the

Yeg.
No suggestion o
ALL wight. So

'

{Indicating;).
¥You have Lo ans
Yeas,

Ghavy. What sig

bone cement inte:

January Bith of

Tou want Lo

gat into the st
I'd like vou to

I mean thig i

£

details of the

there are medic

of events that

, they're data.
getails support

obvicusly in support.

that, for example, on the First
hat was or was not & suggestion
the prosthesig?

X~Tay report.
£ loesening of prosthesis.

that supports it then, correct?

wer verbally
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not involved

the lssues? I mean let’s

all in rvelationship to the
case. I have revieswed ths case,

al facts and there’s a zeguence
support the position I have taksn
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it the leti
I understand, These materials are not --

If you want me Lo elaborate on these statements

4

*1l elaborate them extensively, I will not
answer single guestions about them becauvuse this

is & sedguence, a flow of medical information

that represents the facts in the case and nmy

o~
{or

cinion about it,

Doctor, you just told me that -~ why don't you

93]
ok

make thisg Plaintiff-

{Thereupon, PFPlaintiff's Exhibit 1,
notes, were mark’'d for purposes of
identification.}

211 rTight, boctor, I have marked asz Exhibit 1

the vellow pilece of paper that vou wrote down
detailes. And when I asked vou befors you
indicated that thege detalls were nobt supporiiv
of the conclusions set forth in vour reporit,
they were just details that vou wrote down?
Thet' s not what I said. That is not what I said

and I resent your twisting the words here and
that's why I'm very annoved at what yvou're

doing.

Hig
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You're trying to trick me

iike that. I know exactly what

what I want to say and I will n
of context, I'1} not say them t
me to say then. 1711 say them

52y them.

Are you done?

Yes.

Tou want to answer my guestlion
What 18 vour guestion?

My guestion iz the finding set

Plaintiff's 1 wheare it

involved, of

gir, is that asg it relates to vy
I'd i1ike to have my lettar.
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1 right knee wounhd.

2 The tissue submitted to pathelogy at that

3 time revealed no evidence of acute infection or
4 active wvasculitis but rheumatoid nodule

5 formation was noted.

4] Next paragraph, patient was next admitted

7 to the hospital on 1-3-88 with acute

g staphviocacecal septicemia and multiple foeci of

9 metastatic Infection including meningitis,

60 gndocarditis and bilateral septitic knes

11 effusions.

12 Prompt and appropriate medical and surglical
13 therapy was forthcocoming and the patient

14 uiltimately recovered and was transferred for

15 Furthey rehablilitation to Highland View Hospital
e on 1-Z8-88,

17 The expert wiiness that vou have emploved
18 suggests bthat the tobtal vighlt knes was thse site
e ef infection at the time of the first admission
20 and the cause for the widespread 1 tion at
21 the second, at the time of the zecond

2z admission.
23 And the polint that I'm bringing out here i3
24 that there was no evidence on the readmission to
25 the hospital that the wound sutured on 12-22-807
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noene in the medical records?
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Let me f£inish my guestion. That you sa
in the deposition, that you have Just s
nothing that would supporit that proposi
These are excellent medical records. T
excellent documentation of everyithing t

OT:. There's & description a

wound was sutured by whoever s
clinig that the wound
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week or so later to
description of that
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signs of

done

Yes.

The biopsy that yvou referred t
rheunatoid nodule and no scuts
histologically despite the cul
Yes.
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1 A . It says there was a culture.

There was., End what was the culture?

a8
o)

3 A. The surface culture grew MRSA.
4 o . That's --

5 k. Methicillin Resistant Staph Aureus.

&
L
e

see, S5c would that support the f£inding that

7 there was noe infection or detract from that
g Einding?

9 A, Well, taken together with the histology, the

ot
faah)

¢ appearance of the tTissue itsell, 1L

Jote

microscop

11 uggests that that wound was colonized but not

L

12 infected,

13 0. Well, what is the difference between

ot
=
[

clonization and infection?

i5 k. Colonization is the presence of baclteria simply
) growing on the gurface ¢f an ars=a and infechtion
17 s an interaction betwsen the tissue and the
18 organism.
19 o . Could the specimen itself have been cultured?
20 - It's possible to culture the speciman, yeu,
21 . HWag that done?
2z A, o,
23 Q. Bhy not?

_____ 24 MR. ALLISON: Obhiection.

o)
%31

A. I have no idesn. I wasn't theres,




Should it have bean donse?

_—
b

2 A, In light cf what we know now, 5o, 1t wasn‘'t
3 necessary.

4 o, Can 1%t 28till he done?

5 A. Bt thizg point in time?
& o. Yeas.

7 A Mo,

g 0. Why not?

2 A, There's certain things that can’'t be done.

[
o3
l ]

Gkay. But why?

11 A. HEuh?

ot
[o.]
K

Why?

fronch
Lol
g
23
juse
(-A
ftt
O
pa]
«
o
L
e

The specimen’'s no longer in a po

14 cultured,.

15 0. How 4o vyou know?
ls . Becausge i1 was fixed in avppropriate fiwling

e
.
[
e

issue in order to have a histologlice preparation

18 made of it and that kiils any opportunity for
i2 bacteria Lo grow.
20 0. In faormaldaehyde?
A A, Whatever was used to £ix 1%,
£2 Q. Well, 1E one were concerned with whether or not
23 an infection were colonizing or I'm sorry,

______ 24 whether or not the staph were colonizing or a
25 deep infection, would one want to do a culiure




ot
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on the tisgssue that was exciged?

Fod

P L If 1t was necessary to 4d¢ 50, ves.
3 o How do you determine if it's necesgssary, doctor?

4 L. By the appearance and the circumstances in asn

5 individual case. B2 culture wasz sent from the
& area before 1t wasg excised.

TG, ALL right. End that culture was positive?

i A, The surface culiuvure was positive,

2N (O] Well, 5o that the svidence yvou get back from the

14 culture indicates that there is an infection
11 present, corr=ct?
12 A No.

13 . Or that there's staph present?

]
s
=

That's ewactly right. That's ail that it

15 indicates iz that there's staphylocoecci on Lhe
ie surface of the lesgion.
17 Q. That doesn’t tell veou anyihing then about whati

S
oz

is below the surface?

#a
3

sk
e

What iz below the surface iz below the surface

P TP, Lo A TR TS O T N M S = £ -
20 B Wik Lind oult what 13 below the auvrfacs by

21 submitting the specimen of tissue to the

2z microbiclogy laboratory, to the pathology

23 Javuratory and examining it under the microscope
_____ 24 which was done here.

25 0. Hell, 1f yeou don't ask for a culture on that
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kncw he'll tell me he doesn't know.

I assume

End what
tissue on
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Meaning 1t

this was a follow-up vizit.

Wwas the reason for her having removed

that day?
Further attemplt to clouse the wound.

he initial attempit had not been

successful?

An attemp

t dust before discharge had apparently

not succeedsd.

And do vo
I do.
Why ¥
Becausge t
area and

wouldn'®t

2
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And was t

after his

Fresumalbl

®
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foks
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u know why 1t hadn't succees

here wasg & rheumatoid nodule at the
that's the reasgon that the lesion

heal up.

.y

rheumatoid nodule

inflammation related to

W
o
4

d arthritig.

hat area present when he was
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[
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o
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November 13th admissgion”?
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And why wasn't something done about it thent

A attempt was ma

subture an

the nsxt

e to close the wound with o

s

dn't hold so0

Fan

d see whatlt happens. It d

time they attempted to close it bthey

juet




Ll

(83

o

0

[y
e

oy
et

12

13

14

ot
i

.
o)

Lt
o)

p
[

22

[
[

[
b

hed

=

P
o

e

A

We don't exeise
attemp:t to close
Was there documentation

nodule being present at the time

discharged?

T

gt

Why not?

Pardon’?

Why not?

I just told you

tissue specimen

When's that?

Hhenevar you

that the Sallium

What can i1

Information.

What information?

ere was no tissue

why

inflammatory

every tissue

hen

=

iTooki
GCaEn

provide yvou?

Whatever information

e
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zealing

f

sampled

nat .
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YVOu ame
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specinen
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of this

wound that

tooking

wound.

rheumatoid

he was

i
&
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You don't biopsy every

You ' re

provide vou.
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B

that we

s

suturing
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I mean

mean Gon't vou want to answer

I'm

are you b

©ing

[
[

intentionally obtuse? I

I'm

noet being obtuses, ANBWET 1IN

specifically your guestion and whean

specific guestion about the Gallium

I asked you a specific

what

information

it

can provide

you

whatever

buta

me nhansensicsad.

o
et
E

by saying

1

are looking for. Is that a responsi

Yes, it's a respongive answer becaus
not asking me a guestion.
What information can the CGallium scCa

you, guestiocon mark?
In what setting?
In the setting of a potential infect

Gkay. What is the information that
ltooking for?

You're the doctor, you tell me.

WMo, you are asking me a guestion.
Please, sit. and I'm trving Lo get

from you 2% a physician,

You are not asking me & guestion tha

ps]
s

respond to. When you as me &5 guest

can respond to in relationship to th

will be happy to answer a guestion.

my guestion?

You answer
anzwer you

Ve answer?

€ You ale

4
O
<
It
£
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o

a¥t AanSgwWer

YL ocan
ioen that
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ME. ALLISON: g your guestion,

Chuck, what information would there have

been with regard to Mr. Cates’ situabion?

Maybe that would help.

ME, EAMPIHSEIL: Ho.

First I¥I'd like to know the parameters of when a
physician would order a Gallium scan, what
information you'd be locking for. I don'i
understand why vou don't want to answer that.
I have answered 11,
Have you ever ordered s Gallium scan?
Yes, of course.

What is 117

Wnat is what?

A Gallium scan?

A Gallium gcan 1s the injection of nuclear
material into the bloodstreanm followed by at an

appropriate Interval a counting machine ocver a

specific tilssue Lo indicate whether or not
there s uptake of the puclear material in that
BTEn,

Anad if there is uptake, what does that tell you
aboult that area?

That there’'s inflammation.

Okavy. Fotentially infection?
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A Theve's inflammation.

0. Well, can that inflammation be potentially

o

infection

fa
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A Une of the causes of inflanmmai

0. Ckavy. Do they have the capability or did theay
have in 1987 the capability to do a Gallium scan
at Metro?

k. I'm sure they did.

. Is that one of the tests you use as an

o]
e
a3
fis

infectiocous disease gpecialist to asce

whether or not an infection =#xists in someons

o

who has proeoestheses where yvou suspec there may

i

o
C
N

be infection

3

k., How, when you use the word prostheses I'm goling
to answer guilte specifically that Gallium scans
in general are not of much help in
differentiating various types of infection in

o
e

asgcciation with pros

i
13
o

@ s

@ " =

iminate the reguirement of a

bt

g Ghavy. Let's e

prostheses then.

&, Okavy.

. Im an individual who vou suspect as having an
infection, is that one of the times whers yvou

might use a Gallium scan?

B The value of & Gallium scan is in a highly
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selected group of patients where the pr
an abscess or an inflammatory process i
suspected but cannot be pinpointed. Th
area. You go looking bBlindly throughou
body for some inflammation that yvou sus
you can't pinpoint geographically.

The other instance when & Gallium

similar nuclear studies are indicatred

futa

you are trying to determine In a guant

fud
=

fashion whelther there's more inflamma

egence Of

at’'s one

t th

¥

pecht that

Saan or

wWhen

ot
]

presant in & given location than you are

clinically aware of.

[

Ghay. o, for example, 1f you knew the

some inflammation, you didn't know the

e a time when vou would use a Gallium

4
1

Gkavy. and your answer, and please under

presupposes that you can't clinically 4
that, correct, and I think vyvou said ha
Yes.

Okay. Is there, or are there books, 11

that delineate the types of treatment by

antibiotic of an infection such as Mr.

terature,

Cates
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had?
Which
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¥You ar
that t
Well,

Movenmb

Ckay.
secand

agSsuUme

and fr

counts

variet

3
3

+
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o 1
i iy,

you to
conclu
they?

Well,

conclu

infection are vou talking about?
fection that he haed on Hovemnber
& talking about the superficial
he doctors were treating him fox

did he have

ar 137

what they -- that's what they ¢
they Jdid appropriste studies.
I'il get back to this guestion
] When you say appropriate stud
you are referring to the aspirs

her studies?
they did a variety of studies,
g from hig blood and Erom his 0

;'l
>
Q
4
o

om the wound and they 4id 1s

and they got x-rays and they di
v of things.
gome oL the laboratory counts 4i

conciude that

de that

in the aggregate that was their
sion. There were signs of infla

a superficial infecti

3
)

13, 1987.

nfection

[
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cncluded

They got
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toTy
G & Whnoois

dn't causze
them Lo
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g
st

around the knee,
he came in.

What aboult the sed. rate?

It was elevated.

5nd what was the reason for an eslevatbti
sedimentation rate?

We*re going to get into trouble again.
I hope not.

inflammation.

1

1]

actioc

[

Which could be as & result of

@

I3

2

That's one of the causes of inflammation

Ig the extent of the increase in the sed.

of assistance to you as a physician in

(5

determining whether or not vou have a

O
- G R N

=
hiat ]

superficial wound or & deep

| ior
If there i1 no other reagon For the ss

i
¢

e abnormal, than the extent of the =
can be useful.,

Hgeful in telling yvou that L1it's

g yvou in a guantit

-

i

e
Led
-]
[

useful in

faszshion how much i

-t

211 right. Would it make you more sus
then the higher It was of a deep infesc

apposed to a superficial?

f

iflammation you have.
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£ 1 saw very little evidence of
the surfsce of the wound and the sedimentation
rate was spectacularly elevated I would suspsct
there’'s a lot going on deepsr than I could
appreciate,

What do you consider spectacularly slevatad?
Over 75, 80, in the ranges, <loze to a hundred.
And you just teld me earlier, I thought, that

they found that there was not a great deal of

14

evidence of infection, superficially, when h
was discharged, correct?
No.

I think you said it looked excellent?

Mo. When he waeg ~- I gaid, I used the word

a e i S e e ~ % - b M o LR L e v o

excellent specifically in relationship to the
T3 PR e - a1 e, e me BT e B

fa)_u«iuw—u;h} vigit on LZ2-30 in the clinic.

How 4id it look when he was discharged?

o ¥ 5T o g - P g n e £ e, T o 5 PR = g o o
This was & day or so after the wound had been

Hhy don't you take a loek at the record?

There was gome drainage.
T beg your pardoen?

There apparently was some drainage at that
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30
point.
Prainage of what, pus?
Weo, there was no pus.
What doess pus tell vou?
Pus tells you that you have destruction of
tissue by an infectious process.
End do you need to be a physician te be abls to

determine whether there's us coning ocut of &

e

i
ot
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+
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There’s gsome situations iIn which nonph
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which that which appears to be pus is not really
Dus.

IE Mr. Cates had a deep knee infection as
oppoesed toe & surface infeotion, wasg his
treatment appropriate in your opinion?

ME. ALLIGSON: Lt what point in
time, sir?

MR. HAMPINSHI: Between Hovember
and JTanuary, Novenmber ol 87 and January of
teE,

ITf he had a deep knee infection.

4]
bt
b

Yes
Then the treatment he got was not appropriate.

Okay.
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In fact,

told Mr.
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Okav.
Gkay. 5
reilates
here is

infactioc

Yes .
Absolute
Ckay. W

Decembery

Banswer L

T assume

Tlow-u

Could vyo

timae?
She obse

Could you point that out

records

Wound ch

I gstated that somewhsre.
Ellison.

see thalt in
t wasn't
o you would
to the liability =as to
not it was a

whether or supert

noor a & knee infecition?

e
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ME. ALLISOH

.

P

Object

Ohijection.

Ty,
hy 4id he return fo see Dr. Ma
30th?
ME. ALLISOH: TE vyvou know

o that guestion.

S

LY OWas

P ovisit,

u tell me what she

that the wound apparenitly

-
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are herea?

eck excallent, Path report,
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nodule, exclamation mark. Ko treatwment witlh
antibiotics per I.D. 1f wound fine.
¥ el

This is written on a laboralory report of

the result of the culture from the previous

week,
Do vou know why that's not in her medical
record?
ME., ALLISOH: Obhdection.
ME. SEIBEL: Obdection. You know
it is, Thuck.

MR, HEAMPINGKI: It

ftn
4]

MR, ZEIBEL: Yaog.
ME. KAMPINSHI: Would you point

that out to me?

MRE. SEIBEL: Point what out? Toug
mean in Dr. Matesczyk's chart?

ME. HKAMPINGEKI: Dure.,

MRE. SEIBEL: You waere glilven her
original chart in her deposition. It's
right in there. The original report is
right thers.

ME. ALLISON: I believe thalt's wh
this was marked bDefendant's Z Erom Metro

10-3.

ME .

0
i
-
jae]
[
o
e
O

o

-
I41]

i

it markesd as
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o I
an original exhibit in Dr. Matejczyk's
deposition.

MRE. KRMPIRSHI; Tou are gaying
there's & note from thia?
ME. BEIBEL: That note with that

ME., FAMPINGSKI: Mr. Seibel, if yvou

ligten to my guestion you see we'rs nob atb
odds here.
ME. SEIBEL: You are asking the
doctor why it's not in her chart and I'm
just telling vou it was.
o you know why her writing that's set forth on

the lab report of presumably her findings of &

December 30th visgit are not set forth in her
office records as well?

ME., ALLISON: OGhiection,

ME., SEIBEL: Ghitection.
T have no way of knowing this.
Inm these sxcellent medical records tha YO
referred to I assume vou saw where various
chysicians did, in fact, describe this as =

At what point in time are you referring to?

Well, both November 13th and Decembaer Bth.
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December Sthi

Yes, sir. I'm sorry, Ja
WHell, those are Ltwo comp

circumstances., Decenber

You mean January?

1,

Januwary, on January %th

and drained and pus was
How abcout Hovember 13th?
On Hovember 12th there w

knee was infected and an

supports that position.

4311 right. S50 whoever p

then, is thait correct?

What they put down

the beginning of & hospite

Hovenbeaery

MR. KAMPINGBE

telhking about Hovemb

I'm

bheen appropriate to the

¥

y bthey had at

[
'
L7

informat!

before all he necessary

gathered.

E0ne

fie

Well, aspirate su

phyveician toe rule out a

and wh

nuary Sth?

letely separates
Eth

the knees were - -

both knees were ocopened

present.

as no evidence thatbt the
aspiration of that knes

ut that down was wiong
ny they put it down at

: You are speaking of
doctor?

L1 Yes.

er the 13th, 1t may havs

ciyocumstances

a specific

fficient for vyvou as a
deep knee infectiogn?
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If the rest of the clinical piclture is
appropriate and supportive of the rezults of
that, of course 1t is.

Okay. End when you say rest of the clinical
picture and results, I mean we have already
discussed the sedimentation rate?

IE this had not responded to intravenocus

siotics that

g
4]
iy
]

given wiith the resclution
of the goft tissue inflammation and the
disappearance of the effusiocng, anyithing unusual
about the response to what they were treating
this man for, which was a superficial
inflammatory process, 1f that had not responded

to antibiotic, then one wmight have considered

g e o S e o o B v o LY . N . Pr A . T -
reaspirating the knee at a different location
crder to try and sxplain why there was not a

response to the antibiotic.

Okavy. When you sgay, hadnp’t

b
o
s

ponded, I mean

the ged. rate didn’'t go down, 1t actually went

{1

The sed, rate in this re oof no valwu

e
@
1
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.
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whatsocever., The man has rheunatold arth;
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d ~thritis have

e
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th rheumato
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Patients

ot

gsed., rates that could not fluctuate in

relationship to secondary infection. There's a

ey
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in this caszse.

S that 1E

of hisg we

Depending
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arthritis

Hhat was the activity

arthritis

He was complalining & gresat

elgewheare

active,

The resgponse that you're sayi

when you give

we looked at another

cn what the activi

Wa g .

in Hovember?

besides his knee.

you not, yvou would expect

hopefully

How do you measure that they

How do you
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That's neot what

You lock a

Wwoarking, correct?

measure they re
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t the sed. rate

Please, don't misguote me.

what you're trying to do.
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You said the s
in this cass.,

‘ou atve trving
things guickly
You know, doct
YOou up.

Stop trving.

Hor am I

3™

in
arthritis the

parametey by w

Ghay. And you
rhsumatoid art

It would

e e A 5
&riThritis

TEEpOoOnEgs
Gkay. Iin the

is 1t that wvou

ed. rates are of

to trip me up by sayi

and contradict myself

or, I'm not smart enocu
g to You Just teoeld m

significance in this
vou that,.
nce was it then?

the presence of

sedimentation

hich vou can measure &
Just told me he had a
hritis?

r that he had acoctive 1
hat point in fime.
icance did Lt have in
Bing that vou can use
to nfection in the tr

absence of us.

would, vyvou would look

ng the
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this case,
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determin
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the rTesponse to the antibiotic?

You would look at the fever, the white count

the inflammatory process that you can sse in
front of you, the swelling, the rednsss, the

tenderness, the erythems,
Ckay.

The amount of pain.

Bil right. Anyithing else?
Thoze are the main things.

211 right. 5o basically other than the white

fyy
-
el
1

count and the fever, thess would al clinical

symptoms, correct?

Both obijective and subijsctive, whalt the patiesnt
tells vyou and what you can ses.

TDkay. The fever and white count are laboratory
data that yvou can determine, correct?

¥Yas.

CTould you Tell me -~ well, all right, when you
say both subijective and obijecitive, it‘sg then
important to know what Lhe patient says?
Correct.

What 4did the patlient say with respect to his

L2 ]

noon December Z22nd

=

fain

compiaints when he went
ME., ALLISOH: I£ yvou'd like to

refer to the records, doctor.
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ALLISON:
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12-22-87 outpatient
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Let me look sin

you show him yours.

written all over
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MRER. HKAMPINGSKI:

look at vours

don*t want to
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pkly I may
why don't you

A, Hould yvou read the

please.
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ME,
doctor. Flea
records.

B, I have to f£ind out

and tell

ses your
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Well, why don®t

me what it says.

Wwriting and guite

the ZZnd t
that one,
o ome again,

the reguestsed portion
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It actually refers to having been done on the

13th.
Here we go. Right knee aspirate under -~ this

is on the admitting note on 11-13, Right -~

this i1s after the neurological examnm.

Right knee azspirate undesyr sterile
conditions. Gram stain negative Lor organisms.

Meaning white ¢ells, and then later on the

results of that were indicated and thereis an

arrow with & signature, or there is an arrow
here with a signature. I assume it's therse and

theres that

o
[
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so whenever tThaet individus!

apparentliy 4did the aspirate,

Is that & signature or doesg thait say noe growth?
I don't know, I ecan’t resad 1it.

Ghkay, The signature of the note i by 5. HMaeyer?
Ckay.
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Do yvou know who . Masvery
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Do you know what level of experience he wasg?
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ME., ALLISGHN:

to doubt 1t

Ckavy. Was there purulent drainaye
his hespitallization in November?
Throughout the entire two weeks?
Yes, sir.
M,
BAlY right How about the firsit wee
I'd have to look at the notes for s
iR, ALLIZON: Flisase
L1 right. Let's see on the 14th.
note doesn't describe any drainage.
the note on thse next page. It's po

reproduced so I don't know wha
L gz one at % p.m. on the I
ocf sercsanguinecus --

What is that?

sercsanguinecus means a mixtur

£ blooed with some serem in

O

Gkay. is that evidence of awn
It’s Just an evidence of drain
Well, serous i1s what?t

o

rerous refers Lo serum.
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Okay. What kind of serum?

Well, most Tissue fluids from
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proteinsg and are an ultrafiltrate of the liguil
phase of the blood 1if you will and so the
extracellular f£luid with a high protein conten
is 2 reflection ¢f that serum and most Lissue
fluid is called sercus when 1% is just an
ultrafiltrate of serum.

Ig that evidence of infection?t

Mo, That's evidence of tissue fluid.

A1l right. And would yvou expect that in the
pregence of infection?

Gerum and seroug drainage is a rveflection of
tissue fluid. If yvou have a defect in the ski
and untll that defsct is repaired with certain
activities or motions or traumas, the body is
repairative process as part and parcel of that
process, & serulk fluwid will be ertruded oy
appear on the surface until it ocrganizes into
protecihtive sarrier thnat 18 part of The healing
process.,

Okavy. And iz the color of it zignificant than
or does tha incorporate color when you 5ay
saerous?

When you say s£rous you generally mean it has
yellowish color that is characteristic of &
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B¢ 1f you wanted to refliesct
gdischarge, how would vou,
down?

Seropurulent,

3

serum with bleood interspersad?

With apparently some blood cells

reddish ©
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That would indicats presence

Ho. That again can b part
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process,

fragile blood vessels growing

shment to the healing
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easily disryupted and introdu

the area.
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Ckay. "ell then how would
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that would be reflective o
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Purulent, sercpurulsent.

infection?
Hot necessarily.
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B, It would indicate that the tissue from

~+
@
g.,lh
6
.

which that purulent material emerged con

us ., That's alil that it would tell vou. it

7

wouldn 't tell vou what part of the tissue, how
deep, how superficial. It wouldn't tell you
anything else,

nage didun’t
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They did assist me. They tell me that there was
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no additional pus coming ocult of thi

was slow to heal. End we know why it didn't

heal., It had a rheumatold nodule smack in the
middle of 1t.
Could yvou show me where they indicatse it iz a

rop=
]

faie

ime of

t
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rheunatoild nodule present at

discharge?

They didn’t indicate it at the time of his
discharge because they didn't bilopsy it at ithe
time of his discharges, but they biopsied i1 a
week later and 1t contalined a rheumatsosid
nodgule., Lend after they excised the nodule and

I'm sorry, it healed?

When d4id it heal?
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Subseguent to the procedure on the 223104, Z22nd,
Z23irad.
How did his right knee become infected?
At what polint in fTime?
Well, when he came back in January.
ME. ALLISOH: You are talkinyg aboutb
within the knee doint itself?
That's exactly what I'm talking about.
MR. ALLIZON: Ckay. Borry.,
It became infected as & rvesull of a bhloodstrean

faw

nfection.

End how did his

ay

Start of stapylococci gai
some location in his body
Wnaet location?

Yes . I Gus

an opini
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opinion,.

came from a bloodstrean i

entry Into the zkin site in

patient.

Glkay. I didn't make myself

have an opinion as to whers
B

inte the bloodstream?
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ME. SEIBEL: Ob4dection.
Well, 1f the k¥nee had been the socurce
intection, there’s no way that the wou
have healed when it was szutured,

You are claiming it was & sinus f
representing deep kEnee infection, 1t w
and it healed without any antibiotic w
belng givean. There arve things that ar
ebsoclutes and theres are things that ar
relative, and there’s no way that a 51
representing & deep methiciilin resist

i

taphylococcal L

then sutured and heal
antibiotic belng given.
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Getting back to my guestion, 10, in facl, 1t was
& useep knee infection that would be an adeguate
evplanation for where it got into the
hloodstream f£rom?

ME. BLLISON: Gbhijection.
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And that certalnly is a primary
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a bacteria such &g MREIA, corrsct

Ves.

And yvou would suspect that as an infectiocus

diseage physician, would vou not?

It%g always a point of suspicion.

I asked yvou earlisr, and we goit away from the
subiect, 1f there iz any publicationsg or books
hat you're aware of that indicate how long one

would ftreat a deey knee infecition with

antibioticsg for this kind of infection?
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and how long would you do that for?
Well, once yvou remove -- once you get the acute

infectious problem under control with
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antibiotics, you would remove the prosthes

nate the
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then treat for many weeks to elim

v

infection before rveplacing it with a new
prosthesis,
Okavy., And that would be I.V. or --
Intravenous, Ves.
End followed by oral?
If it were necessary.
The absence of insurance coverage for an
individual would not be an appropriate bazasisz fo
not admitiling gomecne to a hospital?

MR, ALLISOH: Ghtection

Would yvou agree with that?

generic statement?
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Yeg, S1r.

I would agree with 1t.
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Mr. Cates had after January of '88 that were
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then agrese with his proposed

which ¥ think is basically

u have indicated here today?
e that the -~ 1t i1s or the
gician to rule out a deep kn
in an individual such asz HMr.
£ 19287, in terws of the way
ME. ALLISON: Uhdection.

there a potential problem wi
n infected wound?
problem for what?
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wisdom, The reason that There's drainag
there's deep inflammation or infection i
rid of things that the body doesn it want

&3]
et

& Waaen

3]
e
o
L)
h
r»{-

4

igide

[

of it, and if vyvou put & suture in the pathway of
the body’'s attempt to relieve Lfitself of an
adverse condition, the body is going to react
then, it's goling to veact in very guick order
and that’'s exxactly why I f£sel that in this
particular case the evidence 15 overwhelming
that ervihesis is completely incorrect.

Now, in most cazes we don’t have the kind

of evidence that we have here, and that’ s why

I'm taking the strong stand that I'm ta
Have vou testified before, doctor?

Yes

For plaintiffs and defendants?

Yea,

How many times wouid yvou say perceanta
nave testified for plaintiffas?

It used to be 5050 but 1t's down about
for plaintiffs, that I review cases for
plaintiffs.,

Percentage~-wise how many times have you

tegtified forv the plaintiff versus the
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i k. Again, I would imagine it Dbreaks down to the
2 same percentage 1L it ultimately gets to that
3 point.
& G Gkay. Do you have a list of cases that you ha
5 been involved in?
@ A . He .
7 Q. There’s no way y¥ou can reconsitruct that?

a8 k. Yez, but I am not going to. I7311 give yvou Lhe
9 namne of lawyvers 1f vou want.

0 0. Gkav. Could vou do that?
¥ Y

ek

11 A . I will b nappy to give you names of lawyers,

%
—

.
Lin]

17z a. Go ahead, shoot.
13 A I will go to my files andg give hem to you.
14 . Gkav. If you provide those to Mr. Bilison, he

ok

[

~
E

tan give them to usg.

16 5 How far back do vou want me to gof

17 ) Five years.

18 k, Okay You want both plaintiffs and defendants
19 o Please. Have you testified for Ariter Hadden
20 before?

21 k. Teg,

22 o For Mr., Ellison?

23 . ¥ don't remember.

24 MR, BALLISOHN: {Indicatingy.

25 5. I don’'t think so.

O
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MR, KAMPINZSKIL:
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ME. ALLIBOHW: Fipne.
Would you agree that iIf yeou have a gstaph

infection of the sinus tract that thet causes

concern for the infection being desper?

it

ff you have a dsep sinusg tract, ves.

Well, how can you determine whether you have got

-

[

a deep sinus tract
By studying it.

How would you study 1it?

T
i

You can inject some die into it and take sone
LT ayYEs .

Gallium scan?

Ho, not Gallium scan.

¥You wouldn't have to do that?

Na. It's a waste 0f money.

CGhay. Was the positlve culture on the Z2Znd
someithing that in yvour opinion regulired any

g
23]

t
[
]

Yok
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ow-up did it reguire

=
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An evaivation as Lo gignificancs,
You mean right then and there?

3

I &m nolt sure I know whatlt yvou mean.

{

211 right. Eh got a culture on the 22nd7

Zhe took a culture,
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It wasg s&nt to the laboratory and processed
ultimately proved to be growing MRSA.

Ell right. And is there s way that vou can
determine whether thatit's the same MRY%A that he
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Ho. Probably
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Whnen they'rve colonized.
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i right. S0 what he had In November was

probably the same thin ad December Z23rd.
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said vou analyszse 1t alfterwards or svaluate it
afterwards?

Well, vou take the rezgult in the context of the
Hhen you say the context, vyou ars abhout
clinical context?

Yes .,

How it locked?

How the wound looked.

2
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that you wouldn't necessearily have to
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L. Depended how the wound would look. If the wound

loocks f£ine then that's the end of the problen.

143

TE the wound doesn't look fine then you might
want to do additional study, rebiopsy,

recuiture, reevaluate.

o Is it appraopriate for an infectiocous digseasge
specialist without seeing a patient to indicats
in the presence of a pogitive culture that no
antibictics need be initiated 1f, guots, *the
wound loocks fine,”™ end guote?

k. One of the chief functions o0of an infectious
disease specilalist i1s to interpret the results
of cultures Lor noninfecticous disssse
specialists.

o. Okayv. 2o I don't guibble with what vou dust
saild.

k. It's my answer Lo your guestion.

o 50 that itz appropriate then?

A, Yeg,

2. Okavy. B that by belng told the resulis of a
positive culture on the phone, that's sufficient
to tell you or to tell an infectiocous dizease
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that he can then leave 1L up Lo ths
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whether to give or noil give antibiotics in the
face of a positive culture isn't that samething
that cught fto be noted?

MRE. ALLIEZOHNH: Obiection.
If vou're performing a formal consultation which
involveg your examination of the patient, and
specific input, then a note is appropriate. Tf
you're regponding to a phone call providing yvou
with information and asking for vour inpult as to
follow-up based on that information and vour
expertise, the answer to that is we simply can
not write a note every time we get a phone call
asking for information.
Ckavy. S this would be an informal consult?

What
Well, & conswult
This is

event,

information.

Well, when yvou,
specialist give

mean how do vou
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MR, ALLISON: That's covrect.
You are going to be out of town during the tri
of this case?
Yes.
And T would only ask that the information that
you have indicated that vou could provide me,
that I be provided with that tomorrow.

ME. ALLIBGH: We'1l]l get 1t to yo
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I mean otherwise it's going to be meaningless.
You mean the lawyer, the namss of the lawyers?
P oecan't do it tonight and I will do it tomorro
when T have the time.
Oka And you will tell Mr. BEBllison.
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MR, ALLISCH: That's correct.

ME. HAMPINSHI: That's all I have
Mr. Seibel might have some guestions.

MR, SEIREL: Hoe guestions.

MRE. ALLISON: Doctor, Yo
have the right to read and sign the
transcript. T would suggest that vou do
not wailve signature, thalt yvou read this
transcript.
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The Stat

@ of Ohio, 3}
County of

Cuyahoga . )

I, Aneta I.
and for the State of
administer caths
depositionsg, I
PHILLIP

& a Notary Public within
authorized to
to take and certify
by certify that the
I

above-named . LERNER, M.D., was by me,
before the giving of hig deposition, f£irst duly
sworn to testify the truth, the whole truth, and
nothing but the truth; that the deposition as
above~-get forth was reduced to writing by me by
mneans of stenotypy, and was later transcribed
into typewriting under my direction; that this
is a true record of the testimony given by the
witness, and was subscribed by said witnezszs in
my presence; that said deposition was taken at
the aforementioned time, date and place,
pursuant to notice or stipulations of counsel;
that I as not a relative or emplovee or aittorney
ol any of the parties, or & velalbtlve or enploves
i such attorney or financially interested in
this action.

IW WITHESS WHERECEF, I have hersunto zeai my
hand and seal of office, at Cleveland, Ohio,
this dcij ok , Bl D. 12 —

Aneta L. Pine, Noltary Pulblic, State of Ohio
I750 Midland Building, Cleveland, ©2hio &4115%
My commission expires Februayry 27, 19246




