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PAGES 1- 8 3  

EXHIBITS None 

IN THE COURT OF COMMON PLEAS 
CUYAHOGA COUNTY, OHIO 

ANGELA R. MATTIO, ) 
Plaintiff, ) 

) 
vs ) No. 4 3 3 1 9 0  

) 
DINA A. DiCENZO, DO, ) 
et a l ,  i 

Defendants. ) 

TELEPHONIC DEPOSITION of HENRY M. 

LERNER, M.D., taken on behalf of the defendant, 

pursuant to the applicable provisions of the 

Ohio Rules of Civil Procedure, before Katherine 

Henry-Sexton, a Notary Public in and for the 

Commonwealth of Massachusetts, at the offices of 

Dr. Lerner, Newton-Wellesley Obstetrics and 

Gynecology, PC, 2 0 0 0  Washington Street, 7 6 8  

Green Building, Newton, Massachusetts, on 

Tuesday, August 13, 2002,  commencing at 1 : 3 5  

p.m. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
1 3  
14 
15 
1 6  
17 
18 
19 
20 
21 
22 
23  
2 4  

c 

HENRY M .  L E R N E R ,  M . D . ,  a w i t n e s s  
c a l l e d  on beha l f  of t h e  defendant ,  f irst  having 
been du ly  sworn, on o a t h  deposes and s a y s  a s  
fo!lows: 

Examination bv Ms. Bolek: 
Q, Good a f t e r n o o n ,  Dr. Lerner .  My name 

i s  Cathleen Bolek, and I r e p r e s e n t  Angela Mat t io  
i n  t h e  c a s e  she f i l e d  a g a i n s t  Dr. Dina DiCenzo. 
I understand you a r e  i n  your o f f i c e  i n  
Massachuset ts?  

A. Yes, I am. 
Q. 

A. T h a t ' s  c o r r e c t .  
Q. P l e a s e  s t a t e  your f u l l  name? 
A ,  Henry Michael Lerner .  
Q. What i s  your c u r r e n t  bus iness  a d d r e s s ,  

s i r?  
A.  2000 Washington S t r e e t ,  Newton, 

Massachuse t t s .  
Q. Who i s  your c u r r e n t  employer? What i s  

t h e  l e g a l  e n t i t y  t h a t  employs you? 
A. Newton-Welleslev O b s t e t r i c s  and 

And you  a r e  t h e  o n l y  o t h e r  person 
p r e s e n t  wi th  t h e  c o u r t  r e p o r t e r ?  
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APPEARANCES : 

Sindell, Young, Guidubaldi and 
Sucher, (by Cathleen M. Bolek, Atty.), 1020 
Illuminating Building, Cleveland, Ohio 44113 ,  
for the plaintiff (by telephone). 

Bonezzi, Switzer, Murphy and 
Polito, (by Anthony P. Dapore, Esq.), 1 4 0 0  
Leader Building, Cleveland, Ohio 44114 ,  for the 
defendant, D. DiCenzo, DO (by telephone). 

I N D E X  

Deposition of: Page 

HENRY M. LERNER, M.D. 

Examination by Ms. Bolek 3 

27, 29,  64 CERTIFIED QUESTIONS 
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A. I f  i t  has  my l a s t  p u b l i c a t i o n  i n  

4 
Gynecology, PC.  

t h a t  ent i ty? 

t h e r e a b o u t s ,  so i t  would be seven y e a r s  err,pioyed 
by t h a t  e n t i t y .  

Q. 
f o r  b i l l i n g  when you perform procedures  on 
p a t i e n t s ?  

A ,  Yes. 
Q. Are you  a f f i l i a t e d  w i t h  any o t h e r  

A. No. 
Q. 

Q. 

A. 

How long have you been employed by 

We i n c c r p o r a t e d  i n  1995 o r  

Is t h a t  t h e  e n t i t y  t h a t  i s  r e s p o n s i b l e  

l e g a l  e n t i t i e s  f o r  b i l l i n g  purposes?  

And when you do m e d i c a l / l e g a l  
c o n s u l t i n g  work, i s  t h a t  t h e  e n t i t y  t h a t  t h e  
check i s  made t o ?  

A. So. 
Q. 
A .  Me p e r s o n a l l y ,  
Q. 

Who i s  t h a t  check nade t o ?  

Doctor, I was provided w i t h  a 
curriculum v i t a e  p r i o r  t o  t h e  d e p o s i t i o n .  As 
f a r  a s  you know, i s  t h a t  CV c u r r e n t  and 
up- to- date? 
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Hospital Medicine, which will be on  the  n e 9  t o  
l a s t  page, then i t  i s  up-to-date. 

this CV a r e  Radical Surgery for t h e  Treatment o f  
Early Invasive Cervical  Carcinoma. There 's  one 
f o r  Pre-hysterectomy Curettage, Pr io r  -- 

A ,  
a r t i c l e ?  

Q. No. 
A.  That would be t h e  only change. 1999, 

Q, The publ ica t ions  t h a t  a r e  l i s t e d  on 

I t  doesn ' t  have t h e  hosp i ta l  medicine 

I bel ieve,  I wrote an a r t i c l e  which was 
published in Hospital  Medicine e n t i t l e d ,  
Pre-pregnancy Counseling f o r  General 
Prac t i t ioners .  

Q. 
A. Yes. 
Q. 

A. 

That is t h e  only change to your CV? 

Can you t e l l  me everything you 
reviewed i n  p repara t ion  f o r  your deposi t ion? 

I reviewed medical records on Angela 
Mattio from Southwest General Hospi tal ,  from 
Parma C o ~ u n i t y  Hospi tal .  I reviewed o f f i c e  
records on Ms. Mattio from Dina DiCenzo's o f f i c e  
and Timothy K l a t t ' s ,  K L A T T ,  o f f i c e .  I 
reviewed a l e t t e r  written bv Dr. Austin. I a l s o  

7 
A. No, These a r e  a l l  mat te r s  that I'm 

fami l ia r  with from my 22 years  o f  p r a c t i c e .  
Q. Do you in tend  t o  conduct any research 

p r i o r  t o  t e s t i f y i n g  i n  t h e  t r i a l  of this case? 
A. I do not in tend  t o ,  no. 
Q. Can you t e l l  me o ther  than the  medical 

records and depos i t ions  t h a t  you've described,  
what e l s e  is i n  your f i l e  on this case? 

A. Nothing. 
Q. Do you have any correspondence or have 

you ever  received any correspondence from any o f  
Dr. DiCenzo's a t to rneys?  

M R ,  DAPORE: Objection. That 's  work 
product. You d o n ' t  answer t h a t  quest ion,  
Doctor. 

MS. BOLEK: Tony, I cannot disagree 
wi th  you more s t r o n g l y ,  If you've wr i t t en  this 
expert l e t t e r s ,  then you have v io la ted  t h e  
pr iv i lege .  He's not your c l i e n t .  

p r iv i lege .  I s a i d  i t  was work product.  
Communications between myself and exper t s ,  
t h a t ' s  work product ,  

MS. BOLEK: Do vou have a case c i t e  

MR.  DAPORE: I d i d n ' t  say i t  was a 

6 
1 have reviewed depos i t ion  t r a n s c r i p t s  on Dr. 
2 DiCenzo, on  Mario Mattio and from Angela Matt io .  
3 I a l s o  have a l e t t e r  from an expert  witness ,  a 
4 Dr. Bruce Rosenzweig. And I be l ieve  t h a t ' s  i t .  
5 Q. The l e t t e r  from Dr. Austin, what i s  
6 t h a t  l e t t e r ,  s i r?  
7 A. Please repea t  t h e  quest ion about Dr. 
8 Austin's l e t t e r ?  
9 Q. You i n d i c a t e d  you reviewed a l e t t e r  
10 from Dr. Austin? 
11 A. Yes. 
1 2  Q. What i s  t h e  da te  of t h a t  l e t t e r ?  
1 3  A ,  September 15th, 2000. 
14 Q. And Dr. Austin i s  one of Angela 
15 M a t t i o ' s  care  p rov iders?  
16 A .  Yes. 
17 Q. Did you request  any information t h a t  
18 you were not provided r e l a t i v e  t o  this case?  
19 A. I requested t o  make sure  t h a t  I had 
20 a l l  t h e  depos i t ions  t h a t  were a v a i l a b l e  a t  the  
21 time I made the  reques t ,  and I was t o l d  I had 
22  them. 
23 Q. Did you research,  conduct any medical 
2 4  research,  a t  any time r e l a t i v e  t o  this case? 
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on t h a t  Tony? I ' v e  researched that i s s u e  
e::tensively, and I can t e l l  you t h e r e  isn't 
any -- 

M R ,  3APORE: That i s  work product .  
MS, BOLEK: Because you say  so? 
MR. DAPORE: Yes. 
MS. BOLEK: I guess i t  will be an 

M R ,  DAPORE: Okay. 
i s s u e  t o  take up with the  c o u r t .  

Q. Doctor, a r e  you re fus ing  t o  answer 

A. Absolutely, on the  advice t h e  a t to rney  

Q. Have you ever  met Dr. DiCenzo? 
A.  I have no t .  
Q. Have you ever  spoken w i t h  her?  
A .  I have no t .  
Q. Doctor, what i s  your understanding of 

t h a t  quest ion? 

just mentioned. 

t h e  s i z e  o f  the  cyst t h a t  Angela Matt io  had t h  
Dr, DiCenzo attempted to remove? 

The dimensions were four-and-a-half by 
three-and-a-half by three-and-a-half 
cent imeters ,  

A. 

t 

24 Q. What is t h e  s i z e  of t h e  instrument 
(61 7) 542-4207 Page 5 to Page 8 MAHANEY REPORTING SERVICES 
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?: 

t h a t  she a t t empted  t o  p u l l  t h e  c y s t  through? 

You s a i d  t h e  s i z e  of t h e  ins t rument  she 
at tempted t o  -- 

an ins t rument?  

an i n c i s i o n ?  

A .  I d o n ' t  unders tand  t h a t  q u e s t i o n .  

Q. 

A .  

Q. Yes. 
A ,  There was an endo bag.  There i s  a 

t r o c a r  t h a t  i s  used .  The t r o c a r  i s  11 
m i l l i m e t e r s ,  a t  l e a s t  t h e  one t h a t  was i n  t h e  
lower quadrant  on t h e  l e f t ,  

cyst through t h e  t r o c a r ?  

c o n t a i n i n g  t h e  cyst through that .  

o p e r a t i v e  r e p o r t s ?  

She a t tempted  t o  p u l l  t h e  c y s t  through 

Through an ins t rument  - a s  opposed t o  

Q. 

A ,  

Q. 

A. I do. 
Q. You know t h a t  i n  the second o p e r a t i v e  

r e p o r t  she  s a y s  t h e  t r o c a r  was t e n  m i l l i m e t e r s ?  
A .  P lease  hang on a second.  I'm looking 

f o r  somethina i n  t h e  r e c o r d ,  I n  t h e  f i r s t  

Did Dr. DiCenzo a t tempt  t o  p u l l  thi 

She a t tempted  t o  g e t  the bag 

You know t h a t  Dr, DiCenzo prepared  two 
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11 
A .  Well, she  used t h a t  to put  i n  t h e  

l aparoscope  i n  t h e  sub- umbi l ica l  i n c i s i o n .  
Q, So what s i z e  was the t r o c a r  t h a t  she 

at tempted t o  p u l l  t h e  endo bag th rough?  
A .  I t  looks from t h e  no te  l i ke  the 12 

m i l l i m e t e r  p o r t .  
Q. And will a three- and- a- half  c e n t i m e t e r  

cyst f i t  through a 12 m i l l i m e t e r  p o r t ?  
A .  Depends on t h e  c o m p r e s s i b i l i t y  of t h e  

c y s t ,  I f  you t h i n k  of t h e  cyst a s  a small  
f l u i d - f i l l e d  s a c ,  if you p u l l  i t  through and t h e  
wal l  i s  s t r o n g  enough, t h e  s a c  can  change i t s  
shape t o  f i t  through a s m a l l e r  opening.  If  t h e  
cyst wal l  i s  t o o  f r a g i l e ,  a t  some p o i n t  dur ing  
t h e  changing of  shape of t h e  c y s t ,  i t  can 
r u p t u r e .  

Q, Or a third o p t i o n  - if yo3 t r y  t o  p u l l  
t h e  cyst, a three- and- a-half  o r  four-and-a-half 
cen t imete r  c y s t  through a 12 m i l l i m e t e r  p o r t ,  
t h e  endo bag may break;  i s  t h a t  c o r r e c t ?  

That f a l l s  i n  t h e  c a t e g o r y  of 
p o t e n t i a l  equipment f a i l u r e .  We a l l  t h e  time 
remove cysts this s i z e  through one t o  
one-and-a-half c e n t i m e t e r  i n c i s i o n s ,  The c v s t  

A ,  
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I C  
o p e r a t i v e  r e p o r t  - I ' l l  answer your q u e s t i o n  i n  
a second.  In t h e  f i rs t  o p e r a t i v e  r e p o r t  i t  s a y s  
t h a t  t h e  i n c i s i o n  was extended t o  accommodate a 
12 m i l l i m e t e r  t r o c a r .  

And I 'm looking  f o r  t h e  second 
o p e r a t i v e  r e p o r t  you ' re  r e f e r e n c i n g .  I b e l i e v e  
your q u e s t i o n  supposes an i n c o r r e c t  read ing  o f  
t h e  second o p e r a t i v e  r e p o r t .  You s a i d  11 
because what I s e e  i s  t h a t  the c y s t  was then  
f r e e  i n  the p e l v i s ,  and an endo c a t c h  bag was 
p laced  through t h e  12 m i l l i m e t e r  p o r t .  And then  
i n  looking  f u r t h e r ,  i n  t h a t  r e p o r t ,  t h e  second 
op r e p o r t  where you s a i d  something about an 11 
m i l l i m e t e r  t r o c a r ,  I do n o t  s e e  t h a t ,  

s a i d  t h a t  she  used a 12 m i l l i m e t e r  t r o c a r ?  

i n  t h e  second o p e r a t i v e  r e p o r t .  

Q. 

A .  

Q. Nhich  i s  what? 
A. 

So i n  her  f irst  o p e r a t i v e  r e p o r t  she 

Righ t ,  and she  s a y s  the second t h i n g  

The c y s t  was then  free i n  the p e l v i s ,  
and an endo c a t c h  bag was p l a c e d  through t h e  12 
m i l l i m e t e r  p o r t .  

savs  t h a t  she  used a t e n  m i l l i m e t e r  t r o c a r ?  
Q. Do you know t h a t  i n  h e r  d e p o s i t i o n  she  
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12 
changes shape and then reforms i t s  shape once 
i t ' s  through t h e  p r e s s u r e  of t h e  opening. 

So a l though  t h e  bag can break a s  an 
o p t i o n ,  the  ins t rument  y o u ' r e  p u l l i n g  w i t h  can 
break and l e a v e  something i n s i d e ,  The c y s t  can 
break i n  h a l f .  There a r e  many t h i n g s  t h a t  can 
happen. B u t  the most l i k e l y  outcome and t h e  one 
you expec t  when you ' re  p lanning  ahead i n  making 
your d e c i s i o n  a s  t o  what t o  do i s  e i t h e r  t h e  
c y s t  will deform enough to be removed o r  i t  
won' t ,  o r  i t  will r u p t u r e  w i t h i n  t h e  bag which 
i s  why you use t h e  bag,  

Q. 
cyst i n  t h e  endo bag, what do you use t o  d r a i n  
t h e  cyst? H o w  do you do - ,hat?  

A. 
c y s r ,  a r e  you ask ing?  

Q. Yes. 
A .  

I f  y o u ' r e  a t t empt ing  t o  r u p t u r e  t h e  

I f  you a r e  i n t e n t i o n a l l y  d r a i n i c g  t h e  

There a r e  a couple of ways t o  do i t .  
One would be t o  a t t empt  to put  a needle through 
an a n t e r i o r  abdominal w a l l ,  watch t h e  need le  
with one of your scopes and put  t h e  need le  
through t h e  bag wall  i n t o  t h e  cyst ,  A second 
wav would be t o  do t h e  same t h i n a  with an 

MAHANEY REPORTING SERVICES (61 7) 542-4207 Page 9 to Page 12 
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If 
intra- abdominal  l a p a r o s c o p i c  ins t rument  w i t h  a 
needle on t h e  end o f  i t .  

If  you have an obese p a t i e n t ,  i s  t h e r e  
any problem w i t h  accomplishing e i t h e r  of t h e  two 
items you just d e s c r i b e d ?  

exac t  t h i c k n e s s  of  the a n t e r i o r  abdominal wal l  - 
i n  t h e  obese p a t i e n t ,  how long  an e x t e r n a l  
needle you have i f  y o u ' r e  us ing  t h a t  approach.  
If you ' re  t a l k i n g  about an i n t r a o p e r a t i v e  
approach, i f  t h e  doc tor  were a b l e  t o  g e t  
s c i s s o r s  and o t h e r  i n s t r u m e n t s  i n s i d e ,  i t  woald 
seem t h a t  t h a t  approach would be p o s s i b l e  
without  too many reasons  t o  t h i n k  i t  c o u l d n ' t  be 
per  formed. 

So i f  you have a p a t i e n t  on t h e  t a b l e  
and you have a c y s t  i n  an endo bag and y o u ' r e  i n  
t h e  middle of t h e  p rocedure ,  t h e n  t h e r e ' s  no 
reason why you s h o u l d n ' t  be a b l e  t o  d r a i n  t h e  
cyst even i f  you have an obese p a t i e n t ,  if 
t h a t ' s  what you ' re  i n t e n d i n g  t o  do? There a r e  
ins t ruments  t o  accomplish t h a t  purpose,  i s  my 
q u e s t i o n ?  

Q. 

A .  Might o r  might not be,  depends on t h e  

Q. 

24 A .  I d o n ' t  know if Dr. DiCenzo had t h o s e  
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A .  Now,  you've made a miss ta tement .  You 
d i d n ' t  r e s t a t e  t h e  q u e s t i o n ,  This i s  a t o t a l l y  
d i f f e r e n t  q u e s t i o n .  I'm happy t o  answer i t ,  but 
I want to be c l e a r  i t  i s  a t o t a l l y  d i f f e r e n t  
ques t  i o n .  

Should you a s  an o p e r a t i n g  surgeon 
be a b l e  t o  d r a i n  a cyst? I t  depends on t h e  
i n s t r u m e n t a t i o n  you have and t h e  t h i c k n e s s  of 
t h e  p a t i e n t ' s  abdominal w a l l .  So I cannot  say  
d e f i n i t e l y  yes .  There a r e  s i t u a t i o n s  when I 
cannot always d r a i n  a c y s t .  

Q. My q u e s t i o n ,  Doctor, i s  whether a s  a 
surgeon you should  check t o  flake s u r e  t h a t  you 
have the a p p r o p r i a t e  equipment p r i o r  t o  
commencing t h e  procedure? 

A ,  Appropriate  equipment f o r  what? 
Q. 

A .  

To complete t h e  p rocedure  y o u ' r e  
a t t empt ing  . 

If you d o n ' t  know e x a c t l y  what y o u ' r e  
going t o  g e t  i n t o  when you g e t  i n s i d e  a p a t i e n t ,  
t h e r e ' s  no way you can p r e d i c t  ahead of  t ime 
e x a c t l y  whar: y o u ' r e  going t o  need. 

Doctor, i f  you ' re  going t o  perform a 
1aDaroscoDic cvstotomv on a D a t i e n t  who i s  

Q. 
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I d  
i n s t r u m e n t s  a v a i l a b l e  a t  her  h o s p i t a l ,  one. knd 
two, t h e r e  a r e  about  t h r e e  o r  f o u r  o r  f i v e  ways 
to do anyth ing  i n  medic ine .  In  a l l  of the 
d i f f e r e n t  p rocedures  I do I probably know and 
can perform t w o- t h i r d s  of any of t h o s e  ways, and 
probably o n e- t h i r d  of  t h o s e  ways I ' v e  never  been 
taught  o r  t r a i n e d  o r  just d o n ' t  use on a r e g u l a r  
b a s i s .  

ways you could  d r a i n  a c y s t  i n  a bag, t h a t  I'm 
not f a m i l i a r  o r  Dr. DiCenzo might nor: be 
f a m i l i a r  w i t h .  Bur: yeah, t h e r e  a r e  o t h e r  ways 
t o  do i t .  

Q. 
q u e s t i o n ,  Doctor ,  

A.  
dur ing  surgery ;  and I s a i d ,  yeah, t h e r e  a r e  
o t h e r  ways t o  do i t .  

Q, If I may p l e a s e  f i n i s h  my q u e s t i o n ,  
Doctor. If  you a r e  i n t e n d i n g  to perform a 
l a p a r o s c o p i c  cystotomy on a p a t i e n t  who i s  
obese,  should  you a s  a p h y s i c i a n ,  a s  a surgeon,  
ensure  t h a t  you have t h e  proper  i n s t r u m e n t s  t o  
complete vour p rocedure?  

So yes,  there a r e  mulc ip le  o t h e r  

I d o n ' t  t h i n k  you answered my 

You asked if you c o u l d  d r a i n  t h e  c y s t  
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1E 
obese,  and you i n t e n d  t o  d r a i n  t h e  cyst once 
i t ' s  i n  t h e  endo bag and p r i o r  t o  removing i t  
from t h e  abdomen, should  you not a s  a surgeon 
ensure i n  advance t h a t  you have t h e  equipment 
w i t h  you i n  t h e  o p e r a t i n g  room t o  accomplish 
t h a t  procedure? 

MR. DAPORE: I'm going t o  o b j e c t  
because t h e  o p e r a t i v e  p l a n  here  was n o t  a 
cystotomy. The o p e r a t i v e  p lan  was a cystectomy.  

Doctor, i f  y o u ' r e  i n t e n d i n g  t o  perform 
a l a p a r o s c o p i c  cystectomy on an obese p a t i e n t ,  
and i t ' s  your i n t e n t i o n  t o  d r a i n  the c y s t  once 
i t ' s  i n  t h e  endo bag and p r i o r  t o  removing i t  
from the abdomen, should  you a s  t h e  surgeon 
ensure  you have t h e  a p p r o p r i a t e  equipment w i t h  
you i n  t h e  o p e r a t i n g  room when you comence  t h a t  
procedure? 

i n c o n s i s t e n t ;  and I ,  t h e r e f o r e ,  cannot  answer 
i t .  I t  was never  the i n t e n t i o n  ahead of time t o  
d r a i n  t h e  c y s t .  That was -- 

I'm not a s k i n g  you what was in tended  
by  Dr. DiCenzo on t h e  day t h a t  she  commenced 

Q. 

A ,  Your q u e s t i o n  i s  i n t e r n a l l y  

Q. 

surgery  on Angela M a t t i o .  
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17 
A .  Will you l i s t e n  t o  my answer p l e a s e ?  

Your q u e s t i o n  i s  i n t e r n a l l y  i n c o n s i s t e n t ,  You 
s t a t e d  that someone i s  going t o  perform a 
cystectomy and t h e n  p lanning  on d r a i n  t h e  c y s t .  
You d o n ' t  p l a n  t o  d r a i n  t h e  c y s t  u n t i l  you s e e  
what goes on d u r i n g  the cystectomy.  T h a t ' s  why 
i t  c a n ' t  be answered. 

a cystectomy i t  i s  not ucusual  t o  d r a i n  the c y s t  
p r i o r  t o  removing i t  from t h e  abdomen? 

I f  t h e  c y s t  a p p e a r s  e n t i r e l y  benign 
and you can  be s u r e  of that by appearance,  what 
you say  i s  true. 

So once a g a i n ,  should  you as the 
surgeon when you a r e  performing l a p a r o s c o p i c  
cystectomy on a p a t i e n t ,  should  you a s  t h e  
surgeon make s u r e  you have t h e  equipment 
necessary  t o  perform the procedure i n  t h e  event  
you should d r a i n  t h e  c y s t  i n  t h e  o p e r a t i n g  room 
if you know the p a t i e n t  i s  obese? 

Q. I t ' s  t r u e ,  i s n ' t  i t ,  when you perform 

A. 

Q. 

A. P l e a s e  r e p e a t  your q u e s t i o n .  
Q. You a r e  performing a l a p a r o s c o p i c  

cystectomy on an obese p a t i e n t .  Should you 
ensure  t h a t  vou have t h e  equipment w i t h  vou i n  
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19 
s t r u c t u r e  i n s i d e  a c y s t .  The more i n t e r n a l  
s t r u c t u r e s  t h e r e  a r e  i n s i d e  a cyst,  whether 
septum o r  o t h e r  i n t e r n a l  s t r u c t u r e s ,  t h e  g r e a t e r  
t h e  l i k e l i h o o d  t h a t  this  i s  not a s imple  benign 
cyst. 

Q. When t h e  p a t h o l o g i s t  reviewed o r  
i n s p e c t e d  t h e  c y s t  a f t e r  t h e  s u r g e r y ,  d i d  t h e  
p a t h o l o g i s t  f i n d  any septum? 

A .  There i s  no mention of t h a t ,  no. 
Q, I s  t h a t  t h e  s o r t  of t h i n g  t h a t  would 

g e n e r a l l y  be mentioned i n  a pathology r e p o r t ?  
A. I t  depends.  A septum i s  very  t h i n .  

The p a t h o l o g i s t  go t  the c y s t  a f t e r  i t  had been 
c o l l a p s e d ;  t h e r e f o r e ,  a very  t h i n  membrane could  
wel l  have been adheren t  t o  the i n s i d e  s t r u c t u r e  
of t h e  g e n e r a l  c a p s u l e .  I f  a p a t h o l o g i s t  g e t s  a 
s t rxtural  ho le ;  t h a t  is, i f  you do a laparotomy 
d i r e c t l y  and remove an o v a r i a n  cyst, and a 
p a t h o l o g i s t  g e t s  a non- drained o v a r i a n  c y s t  and 
i t  has septum, yes ,  I would agree  w i t h  you the 
p a t h o l o g i s t  would mention t h a t  ir; t h e  r e p o r t .  

p a r t i c u l a r  c a s e  t h e r e  might have been septum and 
t h e  p a t h o l o q i s t  mav not  have n o t i c e d  i t ?  

Q. So your t es t imony i s  i n  this 
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18 
t h e  o p e r a t i n g  room p r i o r  t o  commencing the 
procedure,  t h e  equipment s p e c i f i c a l l y  t o  d r a i n  
t h e  cyst i n  t h e  even t  t h a t  you determine t h a t ' s  
what you should do? 

i t s  form because i t  presupposes  c h a t  you know 
e:;actly what you will need. 3r. 3iCenzo thought  
she had what she needed, a l o n g  s p i n a l  need le .  
I t  Lurned o u t  i n  t h i s  c a s e  i t  was inadequa te .  
She d i d  not and c o a l d  no t  know t h a t  until she  
was t r y i n g  t o  d r a i n  i t .  

She c o u l d n ' t  know how long  of a need le  
she needed f o r  Angela M a t t i o ' s  abdominal wal l  
until  a f t e r  t h e  s u r g e r y ,  Doctor; is  t h a t  your 
t es t imony?  

A .  Abso lu te ly .  She could not know t h a t  
t h e  long  needle t h a t  she  normally u s e s  t o  g e t  
through an abdominal wall would not g e t  t o  t h i s  
cyst i n  this p a r t i c u l a r  p a t i e n t  until she was 
i n s i d e  t h e  b e l l y  and she t r i e d  i t  and i t  d i d n ' t  
r each .  

Q. What i s  t h e  s i g n i f i c a n c e  of t h e  
s e p t  um? 

A .  The septum i s  an i n t e r n a l  d i v i d i n q  

A. Your q u e s t i o n  cannot  be answered i n  

Q. 
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2( 
A .  

t h e  t ime t h e  p a t h o l o g i s t  got  t h e  specimen. 
Q. 

t h e  cause of Angela M a t t i o ' s  p e l v i c  pa in  on 
9/30/99? 

A ,  I t h i n k  i t  c o n t r i b u t e d  to  t h e  p e l v i c  
pa in ,  but might not  have been t h e  s o l e  cause 
because t h e r e  a l s o  was s c a r  t i s s u e .  

I s  t h e r e  any o t h e r  cause  of t h e  pa in  
i n  your op in ion?  

I 'm t h i n k i n g  - no, I do not t h i n k  so. 
Doctor, do you a g r e e  w i t h  this 

Yes, because t h e  cyst was c o l l a p s e d  a t  

I n  your o p i n i o n ,  Doctor ,  was this c y s t  

Q. 

A. 
Q. 

s ta tement  - i f  a c y s t  i s  d r a i n e d  i n  an endo bag 
p r i o r  t o  removal from t h e  abdominal c a v i t y ,  t h e  
c o n t e n t s  of the c y s t  will not s p i l l  i n t o  t h e  
abdominal c a v i t y ?  

i t s  purpose.  

i n  r e g a r d s  t o  t h i s  m a t t e r ?  

about  a year  t o  a year  and a h a l f  ago. 

your  m e d i c a l / l e s a l  c o n s u l t i n q ?  

A .  

Q. 

A .  I o n l y  have a rough i d e a .  I imagine 

Q. 

I f  t h e  bag r e m a i m  intact ,  yes,  t h a t ' s  

Coctor ,  when were you first c o n s u l t e d  

T e l l  me what your f e e  s t r u c t u r e  i s  f o r  
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21 
A .  When I review c a s e s  o n  my own t ime,  1 

charge $300 an hour.  When I have t o  t a k e  o f f  
time from t h e  o f f i c e  such a s  I'm doicg today ,  
$500 an hour. 

Q. When you g e t  a t e lephone  c a l l  from Mr, 
Dapore during b u s i n e s s  hours ,  do you charge h i m  
$500 an hour o r  $300 an hour? 

i s ,  Usually d u r i n g  t h e  day I cannot t a k e  an 
unscheduled c a l l  because I have p a t i e n t s  I'm 
s e e i n g .  So t h a t  s i t u a t i o n  h a s n ' t  come up. 
Usual ly t h e  te lephone  c a l l s  are scheduled i n  
advance. If Mr, Dapore needs an hour o r  two of 
my time - t h e  s i t u a t i o n  h a s n ' t  come up,  bu t  i f  
he wanted t o  t a l k  t o  me f o r  two hours  i n  t h e  
middle o f  a weekday and I had t o  s e e  p a t i e n t s ,  I 
would charge my dayt ime r a t e .  

Q. 
f i l e  so f a r ?  

A .  Inc lud ing  my f irst  review? 
Q. Yes. 
A. Eight o r  n i n e  hours .  
Q. How many r e p o r t s  have you d r a f t e d ?  

A. DepeRds on how long  t h e  te lephone  c a l l  

How much time have you put i n t o  this 

24 A .  One. 
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22 
Q. Did you make any changes t o  t h a t  

r e p o r t  a t  any time a f t e r  you submi t ted  i t  to Mr. 
Dapore o r  anyone from his o f f i c e  o r  anyone 
r e p r e s e n t i n g  Dr. DiCenzo? 

A ,  No. 
Q. 

A ,  Yes. 
Q. How many t imes?  
A ,  Mr. Dapore, once.  And I may be 

Have you ever  worked f o r  Mr. Dapore or 
his o f f i c e  b e f o r e ?  

looking  a t  a c a s e  f o r  a n o t h e r  lawyer i n  his 
o f f i c e  because I remember s e e i n g  t h e  o f f i c e  
l e t t e r h e a d ,  bu t  I d o n ' t  remember the name of 
t h a t  lawyer r i g h t  now. 

Q. Do you  remember t h e  name of  t h e  c a s e  
t h a t  you reviewed for Mr. Dapore p r e v i o u s l y ?  

A .  T i f f a n y  Maxwell v e r s u s  Escheneur 
[sic] . 

Q. 
t h a t  she had a number of l a w s u i t s  f i l e d  a g a i n s t  
h e r ,  Doctor ,  Were you c o n s u l t e d  w i t h  r e g a r d  t o  
any of  t h o s e  c a s e s ?  

A .  No. 
0. 

You know from Dr. DiCenzo's d e p o s i t i o n  

Who i s  vour medical  m a l p r a c t i c e  
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23 
insurance  c a r r i e r ?  

answer. 
A .  ProMutual. 
Q. Are you a c t i v e  i n  any o r g a n i z a t i o n  

t h a t  i s  lobbying o r  campaigning o r  working t o  
b r i n g  about c o u r t  reform o r  medical m a l p r a c t i c e  
reform? 

M R .  DAPORE: Objec t ion .  You d o n ' t  
have t o  answer t h a t  q u e s t i o n .  I t ' s  i r r e l e v a n t .  

MS. BOLEK: He does.  
M R .  DAPORE: No, he d o e s n ' t .  I t ' s  

MR. DAPORE: Objec t ion .  You can 

i r r e l e v a n t ,  not l i k e l y  t o  l e a d  t o  any admiss ib le  
evidence.  

goes d i r e c t l y  t o  his b i a s .  

he has  a b i a s .  

has a b i a s  i n  o r d e r  t o  ask q u e s t i o n s  t o  
deterr i ine whether o r  not he has a bias.  You're 
o b s t r u c t i n g  my d e p o s i t i o n .  

west i o n ?  

MS. BOLEK: I t  i s  a d m i s s i b l e ,  I t  

M R .  DAPORE: You haven ' t  shown t h a t  

MS, BOLEK: I d o n ' t  have t o  show he 

Doctor, do you remember t h e  
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24 
THE WITNESS: Mr, Gapore? 
MR. DAPORE: Do you remember the 

THE WITNESS: I do. 
q u e s t  i o n ?  

Q. 
A. 

Can you  answer t h e  q u e s t i o n  p l e a s e ?  
T h e r e ' s  an o r g a n i z a t i o n  c a l l e d  the 

P r o f e s s i o n a l  L i a b i l i t y  Foundation that  seeks  t o  
a m e l i o r a t e  t h e  c u r r e n t  a n t i - p a t i e n t  and 
a n t i- p h y s i c i a n  and a n t i - h o s p i t a l  t o r t  l i a b i l i t y  
c l i m a t e  i n  Massachuse t t s .  

Q. Is t h a t  t h e  o r g a n i z a t i o n  that 's  
commonly known a s  PLUS? 

A .  I do not b e l i e v e  so. I have never  
heard of t h a t  name, PLUS. 

Q. I t ' s  P r o f e s s i o n a l  L i a b i l i t y  
Underwri ters  S e r v i c e ,  I believe. 

A .  
ma'am, 

Q. Does t h e  P r o f e s s i o n a l  L i a b i l i t y  
Foundation have a Web s i t e ?  

A. Good q u e s t i o n .  I d o n ' t  know, 
Q. Where a r e  they  headquar te red?  
A .  

I have never  heard t h a t  term b e f o r e ,  

Well, we d o n ' t  have a h e a d q u a r t e r s .  
We have an e x e c u t i v e  d i r e c t o r ,  but  t h e  meetinqs 
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25 
of  the  board of  t h a t  group, which occur  a few 
times a y e a r ,  a r e  i n  d i f f e r e n t  l o c a t i o n s .  

Q. Who i s  the e x e c u t i v e  d i r e c t o r ?  
A .  Michael K e l l e y ,  
Q, Where i s  Mr, Kelley o r  Dr. Kelley 

loca ted?  
A .  I t ' s  Mr. Kel ley ,  and he has  a p r i v a t e  

p r a c t i c e  i n  Boston, Massachuse t t s .  
Q. He's  an a t t o r n e y ?  
A ,  Yes. 
Q, Does t h e  P r o f e s s i o n a l  L i a b i l i t y  

Foundation have a n e w s l e t t e r  o r  any th ing  of t h a t  
s o r t ?  

A. No. 
Q. I n  Angela M a t t i o ' s  r e c o r d s  there is a 

note  by Dr. K l a t t  t h a t  Mrs. Mat t io  had a wound 
i n f e c t i o n  f o r  two months; d i d  you s e e  t h a t ?  

A ,  Let me f i n d  t h a t .  I s e e  t h a t  n o t e ,  
Q. Do you a g r e e  with t h a t  s t a t e m e n t ?  
A .  That s ta tement  had t o  have been 

ob ta ined  from [he p a t i e n t ' s  h i s t o r y ,  so I agree  
t h a t  Dr. K l a t t  heard  t h a t  from Ys. Mat t io .  

Q. Do you a g r e e  t h a t  Mrs. Mat t io  had a 
wound i n f e c t i o n  f o r  two months? 
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s ta tements  about  t h e  wound. 

test imony? 
Q, 

A ,  I n  what r e g a r d ?  
Q. On t h e  whole d i d  you b e l i e v e  t h a t  Dr, 

DiCenzo's t es t imony was c r e d i b l e ?  
A.  I will have t o  answer i t  this way - I 

saw nothifig i n  Dr, DiCenzo's t es t imony t h a t  I 
found i n t e r n a l l y  i n c o n s i s t e n t .  

That wasn ' t  my q u e s t i o n ,  Doctor. 
I e x p l a i n e d  t o  you t h a t ' s  t h e  way I 

On t h e  whole d i d  you f i n d  Dr. 

I will o n l y  g i v e  you t h e  answer I j u s t  

Is  t h a t  a yes  o r  no t o  my q u e s t i o n ?  
I ' l l  s a y  i t  a t h i r d  t ime ,  and I won't  

Did you c r e d i t  Dr. DiCenzo's 

Q, 
A ,  

have t o  answer i t .  
Q, 

DiCenzo's t es t imony t o  be c r e d i b l e ?  
A. 

gave you. 
Q. 
A ,  

say i t  a g a i n .  I found no th ing  i n t e r n a l l y  
i n c o n s i s t e n t  i n  h e r  t es t imony.  

I d i d n ' t  ask you whether  you found 
anything i n t e r n a l l y  i n c o n s i s t e n t  i n  her  
test imony,  Doctor ,  I asked you whether yo3 

Q. 

124 found her  t es t imony on the whole t o  be c r e d i b l e ?  
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A ,  

Q. 

A ,  I do not know t h e  s t a t u s  o f  t h a t  

Q. 
A .  I d i d .  
Q. 

t e s t imony w i t h  r e g a r d  t o  how l o n g  her  i n f e c t i o n  
l a s t e d ?  

A .  I do.  
Q. 
A. 

I have no b a s i s  f o r  judging  t h a t  o t h e r  

How long  d i d  Angela M a t t i o ' s  wound 
than  what I just mentioned. 

i n f e c t i o n  l a s t ?  

beyond November 9 t h  of 1 9 9 9 .  
Did you read  Angela ' s  d e p o s i t i o n ?  

Do you have any reason  t o  d i s p u t e  her 

What i s  t h e  b a s i s  of t h a t ?  
A t  one p o i n t  she c l a i m s  she  had a 

g r e e n i s h  d i s c h a r g e  from h e r  i n c i s i o n  t h e  day 
a f t e r  s u r g e r y .  T h a t ' s  a c l e a r  i m p o s s i b i l i t y .  
Therefore ,  I cannot  f i n d  t o t a l l y  c r e d i b l e  o t h e r  
s t a t e m e n t s  i n  r e g a r d  t o  t h e  wound. 

So based on t h a t  s ta tement  you've 
d i s r e g a r d e d  her  t es t imony a l l  t o g e t h e r  w i t h  
r e g a r d  t o  how long  her i n f e c t i o n  l a s t e d ?  

A .  Based on what I know t o  be one 
i n c o r r e c t  s ta tement  d e s c r i b i n g  t h e  wound, y e s ,  
i t  c a s t  doubt on o t h e r  o t h e r w i s e  u n s u m o r t e d  

Q. 

28 
1 A .  I ' v e  answered i t  t h e  b e s t  way I c a n .  
2 Q. But  yoa h a v e n ' t  answered i t .  
3 MR. DAPORE: He has ,  but  you d o n ' t  
4 
5 MS. BOLEK: I ' l l  have to i n c l u d e  
6 I ask t h e  c o u r t  
7 
8 Q. Doctor ,  was t h e r e  any th ing  about Dr, 
9 

10 
ti A. No. 
12 Q. Hearing t h a t  she may have cut o f f  a 
13 c h i l d ' s  t o e  when she cut i t s  umbi l ica l  cord  does 
1 4  not c a u s e  you t o  q u e s t i o n  h e r  skill a s  a 
15 surgeon? 
16 M R ,  DAPORE: Objec t ion ,  i t ' s  t o t a l l y  
17 i r r e l e v a n t  t o  this c a s e .  We're not going t o  
18 answer t h e  q u e s t i o n .  
19  Q. Doctor ,  a r e  you r e f u s i n g  t o  answer t h e  
20 q u e s t i o n ?  
!1 A .  On t h e  adv ice  of Mr. Dapore. Bes ides  
22 i t  was a misquota t ion  from t h e  record .  I t  was a 
!3 miss ta tement .  
24 Q. Her d e p o s i t i o n  tes t imony was a 

l i k e  the answer so l e t ' s  move on,  

t h a t  i n  my motion a s  w e l l .  
r e p o r t e r  t o  c e r t i f y  t h a t  q u e s t i o n ,  

DiCenzo's tes t i inony t h a t  caused  you t o  q u e s t i o n  
her  skill a s  a surgeon? 
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misstatement ? 

misstatement .  When asked whether she  d i d  o r  
n o t ,  she s a i d ,  "I d o n ' t  know", not t h a t  she  d i d  
cu t  o f f  the  t o e .  I ' d  a p p r e c i a t e  i f  you 'd  use 
t h e  r i g h t  wording i n  ask ing  your q u e s t i o n .  

Let me ask i t  this way - should  a 
surgeon know whether o r  not  s > e  cut o f f  a 
child's t o e  when she was c u t t i n g  t h e  umbi l ica l  
cord? 

a c t s  a r e  n o t  admiss ib le  i n  this c a s e  o r  any 
o t h e r  case .  

MS. BOLEK:  This i s  a d i scovery  -- 
MR. DAPORE: I t ' s  i n a d m i s s i b l e  and 

no t  going t o  l e a d  t o  t h e  d i scovery  of admiss ib le  
ev idence ,  He's  not going t o  answer t h e  
q u e s t i o n ,  

MS. BOLEK: You can  make your 
o b j e c t i o n .  You do not have a r i g h t  10 a d v i s e  
the exper t  w i t n e s s  t o  not answer my q u e s t i o n .  

M R .  DAPORE: C e r t a i n l y  I can .  
MS. BOLEK: I will move for c o s t s  

A .  Your r e p e a t i n g  of  i t  was a 

Q. 

MR. DAPORE: Objec t ion ,  p r i o r  bad 

and we will ad journ  t h e  d e p o s i t i o n .  
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31 
Therefore,  t o  t h e  e x t e n t  t h a t  t h e r e  

was a laparotomy i n c i s i o n ,  under t h e  
circumstances i t  s t a t i s t i c a l l y  i s  somewhat more 
l i k e l y  t o  have l e d  t o  an i n f e c t i o n .  That by no 
means s t a t e s ,  one, t h a t  t h e r e  c o d d  not have 
been i n f e c t i o n  j u s t  from t h e  laparotomy 
i n c i s i o n .  There a r e  a l l  t h e  time. Or t W O r  the 
f a c t  t h a t  i t ' s  more l i k e l y  you can g e t  an 
i n f e c t i o n  from a laparotomy i n c i s i o n  i n  any way 
shape or form s t a t e s  t h a t  laparotomy i n c i s i o n s  
sometimes a r e  not t h e  e x a c t  a p p r o p r i a t e  t h i n g  to 
do. 

Doctor, you a g r e e  t h a t  all o t h e r  
t h i n g s  being equa l  t h e  l o n g e r  t h e  s u r g e r y  
progresses ,  t h e  more l i k e l y  i t  i s  t h a t  the 
p a t i e n t  will develop a p o s t o p e r a t i v e  i n f e c t i o n ?  

Q. 

A. C o r r e c t .  
Q. And you agree  t h a t  a l l  o t h e r  t h i n g s  

being equal a laparotomy i s  more l i k e l y  t o  
r e s u l t  i n  a p o s t o p e r a t i v e  i n f e c t i o n  than a 
laparoscopy? 

A .  Yes. 
Q. You no te  i n  your r e p o r t  t h a t  Angela 

Matt i o  had p e r s i s t e n t  l v  e l e v a t e d  sediment a t  i o n  
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Doctor, do you remember my 
q u e s t i o n ?  

A. 
Q. Please  do. Did you say y o u ' r e  not 

A ,  
Q, 

A ,  

Q. 

I'm not going t o  answer. 

going t o  o r  you  will answer? 
I 'm not  going t o  answer, 
Doctor, i n  your op in ion  what i s  :he 

cause  of t h e  wound i n f e u i o n  t h a t  Mrs. Matt 
The cause  of t h e  wound i n f e c t i o n  i s  

t h e  cause  of a l l  i n f e c t i o n s ,  b a c t e r i a .  
I f  Angela Mat t io  had not had a 

3c 

0 -- 

laparotomy,  do you a g r e e  her  course  of recovery  
probably would have been d i f f e r e n t ?  

Not p robably ,  but  might have been 
d i f f e r e n t ,  

A .  

Q. In what way? 
A .  In Dr, DiCenzo's d e p o s i t i o n  t h e r e  were 

some q u e s t i o n s  that you asked t h a t  were 
reasonable  about whether o r  not  the l e n g t h  of  
t ime an o p e r a t i o n  l a s t s  and whether the more 
involved  the procedure i s ,  whether t h a t  
i n c r e a s e s  t h e  i n f e c t i o n  r a t e .  I t  does not  
n e c e s s a r i l y  do so; but  a l l  o t h e r  t h i n g s  be ing  
e q u a l ,  i t  i s  more l i k e l v  t o .  
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3; 
r a t e .  What s i g n i f i c a n c e ,  if any, does t h a t  f a c t  
c a r r y  f o r  Mrs. M a t t i o ' s  course?  

A ,  Let me p l e a s e  f i n d  t h a t  f i r s t ,  A t  t h e  
beginning,  middle, end of the r e p o r t ?  I see i t ,  
okay. The r e f e r e n c e  t o  sed imenta t ion  r a t e  i n  
this c a s e  was, I b e l i e v e ,  p a r t  o f  Dr. K l a t t ' s  
look ing  f o r  an i n f e r t i l i t y  f a c t o r .  A 
sed imenta t ion  r a t e  can be r a i s e d  by any 
i n f e c t i o n  o r  i n  f 1 amma t i o n , 

had i n c i s i o n a l  i n f e c t i o n  f o r  some l e n g t h  of t ime 
fo l lowing  her  s u r g e r y ,  t h e  sed imenta t ion  r a t e  
may s t i l l  have been r a i s e d  by t h e  t ime Dr. K l a t t  
saw h e r .  On t h e  o t h e r  hand, sed imenta t ion  r a t e  
i s  c l a s s i c a l l y  be ing  looked f o r  i n  an 
i n f e r t i l i t y  p a t i e n t  f o r  c o n d i t i o n s  such a s  l u p u s  
o r  a n t i c a r d i o l i p i n  syndrome I 

Angela does not  have a n t i c a r d i o l i p i n  
syndrome, does she?  

Well, i t ' s  a c t u a l l y  thought t h a t  she 
d i d  because she had a p o s i t i v e  l u p u s  f a c t o r .  
And a t  t h e  end of t h e  l e t t e r  - l e t  me see  i f  
i t ' s  by Aus t in  o r  K l a t t ,  I b e l i e v e  i t ' s  by 

So given  t h e  f a c t  t h a t  Ms. Mat t io  

Q, 

A .  

K l a t t .  He says  t h a t  t h a t  makes t h e  p o s s i b i l i t y  
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of a n t i c a r d i o l i p i n  syndrome i s  a l i k e l y  
p o s s i b i l i t y ,  

Q. So t h e  answer t o  my q u e s t i o n  i s  you 
d o n ' t  know whether she has a n t i c a r d i o l i p i n  
syndrome? 

A .  No. The answer t o  your q u e s t i o n  was 
t h a t  the d o c t o r  who was d iagnos ing  i t  s a y s  t h a t  
i t  was a l i k e l y  p o s s i b i l i t y ,  

Q. Do you know whether o r  not she h a s  i t ?  
A. With 100 p e r c e n t  c e r t a i n t y ,  no. With 

Q, 
p r o b a b i l i t y ,  yes .  

degree of  medical  p r o b a b i l i t y  Angela M a t t i o  has  
a n t i c a r d i o l i p i n  syndrome? 

A .  I c a n ' t  answer t h e  q u e s t i o n  t h e  way 
you phrase  i t .  

Q. What i s  i t  about my phras ing  t h a t  you 
a r e  unable t o  answer t h e  q u e s t i o n ,  Doctor? 

A .  As a medical  e x p e r t  w i t n e s s  I can 
e v a l u a t e  medical  r e c o r d s ,  I can e v a l u a t e  
p o s i t i v e  t e s t s ,  and I can e v a l u a t e  s t a t e m e n t s  
made by p r o v i d e r s  who a r e  e x p e r t  i n  t h a t  a r e a ,  
You have been t r y i n g  t o  t a k e  t h a t  away from me 

So you b e l i e v e  t h a t  t o  a reasonable  

just now because I ' v e  answered you t w i c e  t h a t  
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l a b o r a t o r y  s t u d i e s ,  
A ,  I have i t .  Thank y o u .  January 19th, 

2001, under assessment  and p lan  t h e r e ' s  a f i rs t  
assessment and p lan  then  t h e r e ' s  No. 2 .  "If she 
would l i k e  t o  a t t empt  pregnancy, we will r e f e r  
h e r  to r e p r o d u c t i v e  endocrinology.  She has a 
p o s i t i v e  lupus  a n t i c o a g u l a n t  i n  a d d i t i o n  t o  
m u l t i p l e  m i s c a r r i a g e s .  This g i v e s  her  a 
d i a g n o s i s  o f  a n t i p h o s p h o l i p i d  an t ibody  syndrome. 

i n  t h e  q u e s t i o n  of what caused Angela M a t t i o ' s  
p o s t o p e r a t i v e  i n f e c t i o n ?  

Q, Doctor, does t h a t  f a c t  p lay  any r o l e  

A, No. 
Q. 

which h e r  s u r g e r y  was c a r r i e d  out by Dr, 
DiCen-io? 

A. KO, 
Q. 

A. 

Does i t  p l a y  any r o l e  i n  t h e  manner i n  

Does i t  p l a y  any r o l e  i n  her  
p o s t o p e r a t i v e  course?  

Only t o  t h e  e x t e n t  a t  one time i t  was 
claimed t h a t  p a r t  o f  Ms. M a t t i o ' s  current 
i n a b i l i t y  t o  g e t  pregnant  was r e l a t e d  t o  t h e  
s u r g e r y ,  

Q. Who claimed t h a t ,  Doctor? 
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34 
t h e  e x p e r t  e v a l u a t i n g  thought  t h a t  this was a 
l i k e l y  syndrome. 

s e e i n g  t h e  p o s i t i v e  t e s t ,  t h a t ' s  a reasonable  
c o n c l u s i o n ,  So I t h i c k  what t h e  d o c t o r  tho2ght  
a s  reasonable  i s  r e a s o n a b l e .  aut you want me 
independent ly  somehow to answer your q u e s t i o n ,  
and I c a n ' t  do t h a t ,  

Your t e s t i m o n y  i s  t h a t  based upon y o x  
review of his r e c o r d ,  Dr. K l a t t  b e l i e v e s  [ha t  i t  
i s  more l i k e l y  t h a n  not t h a t  Angela Mat t io  has  
a n t  i c a r  d i o l  i p i  n syndrome ? 

passage  which I saw l a s t  n i g h t .  Let me s e e  i f  I 
can  do t h a t ,  

M R .  DAPORE: I n  t h e  January 1 9 t h ,  
2001, d i c t a t e d  and typed n o t e .  

THE WITNESS: 2001? 
M R ,  DAPORE: Yes, t h a t ' s  what i t  

s a y s  a t  t h e  t o p .  I t ' s  probably i n  e r r o r .  
THE WITNESS: One of t h e  ones t h a t  

s a y s  U n i v e r s i t y  H o s p i t a l  Heal th Systems? 
M R ,  DAPORE: C o r r e c t .  I n  my s e t  of 

r e c o r d s  i t ' s  t h e  l a s t  c l i n i c a l  n o t e  b e f o r e  t h e  

Me r e a d i n g  the medical  r e c o r d s  and 

Q. 

A. Yes, and I am looking  t o  f i n d  t h a t  
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36 
A .  I c a n ' t  l o c a t e  t h a t  r i g h t  now, I t  was 

a g e n e r a l  impress ion  I have had from t h e  
documents I r e a d .  

Q. From t h e  what? 
A .  From t h e  documents I r e a d .  
Q, Could t h a t  have been something you got 

from Mr. Dapore? 
A .  The o n l y  t h i n g  I go t  from Dapore i s  

t h a t  those  c l a i m s  a r e  no l o n g e r  being made. 
Q. My q u e s t i o n ,  s i r ,  i s  - d i d  you l e a r n  

from Dr. Dapore t h a t  t h a t  c l a i m  was ever  being 
made? 

M R ,  DAPORE: ;"ly on ly  d o c t o r a t e  i s  
being a juris d o c t o r a t e  so -- 

A. I b e l i e v e  I have heard i t  from h i m .  I 
b e l i e v e  I have a l s o  seen  i t  i n  t h e  r e c o r d s ,  but  
I cannot  put  i t  rcy f i n g e r  on i t  now. 

Have you e v e r  broken an endo bag 
removing a c y s t ?  

Q. 

A. No. 
Q. Appro::imately how many procedures  have 

you done where you've used an endo bag t o  remove 
a c y s t  over  your c a r e e r ?  

A .  15 t o  20, 
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37 
Q. Have you done l a p a r o s c o p i c  

A .  Many times. 
Q. Appro::imately how mar,y t imes?  
A .  A hundred,  
Q. 

cys tec tomies  where you've not used an endo bag? 

When you'd perform a i a p a r o s c o p i c  
cystectomy wi thout  us ing  an endo bag, p l e a s e  
d e s c r i b e  what p rocedure  you'd fol low? 

I p e r f o r z  a normal l a p a r o s c o p i c  
approach t o  g e t t i n g  the canera  p a r t  of t h e  
laparoscope i n  under t h e  b e l l y  b u t t o n ,  and I 
u s u a l l y  will make two lower abdominal i n c i s i o n s  
through which I will put  i n  e i t h e r  a f i v e  o r  t e n  
m i l l i m e t e r  t r o c a r .  Through t h a t  I will put  
ins t ruments  - one a g r a s p e r ,  one a c u t t e r  of  
some sort. I will f r e e  up t h e  s t r u c t u r e .  

I f  t h e  s t r u c t u r e  looks  a b s o l u t e l y  
benign - t h a t  i s ,  t o t a l l y  c l e a r  and t h i n  wal led 
- I will a l low t h e  s t r u c t u r e  t o  r u p t u r e  so I 'm 
o n l y  t a k i n g  o u t  membranes. I f  i t  i s  a 
r e l a t i v e l y  smal l  c y s t ,  somewhere between two and 
four c e n t i m e t e r s ,  and t h e  membrane looks  tough 
such a s  a dermoid c y s t ,  I will a t tempt  t o  g r a s p  
i t  wi th  an ins t rument  throuah one of mv lower 

A .  

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13  
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
2 4  

3s 
fit through the  i n c i s i o n  she had, t h e  bag 
rup tured .  And t h a t  w i t h  t h e  t r i a l  o f  t h e  second 
bag an at tempt i n i t i a l l y  was made t o  d r a i n  t h e  
c y s t ,  and then  a d e f i n i t i v e  a t t empt  was made t o  
b r i n g  t h e  s t r u c t u r e  through.  And t h a t  caused 
t h e  second r u p t u r e .  

i s  where I have g o t t e n  t h e  bag o r  i t s  handle up 
through t h e  s k i n  i n c i s i o n  and am a l r e a d y  t r y i n g  
to p u l l  i t  out  of  t h e  b e l l y ,  I have a l r e a d y  
grasped i t  from t h e  o u t s i d e ,  and I see  a f t e r  t h e  
a p p l i c a t i o n  o f  a modicum of  f o r c e  t h a t  i t ' s  not 
going t o  come, t h e n  I would e n l a r g e  :he 
i n c i s i o n ,  

t h a r  only i n  the  very  i n i t i a l  s t a g e s  of g e t t i n g  
the bag up through the i n c i s i o n  d i d  t h e  bag pop, 
and i t  was not a t  t h e  s t a g e  where she was 
e x e r t i n g  l o t s  o f  p r e s s u r e  and i t  wasn ' t  coming. 
And t h a t ' s  the p o i n t  where t h e  i n c i s i o n  would 
have been e n l a r g e d ,  

t h e  endo bag t h a t  broke was d e f e c t i v e  i n  some 
manner, i s  i t ?  

The s i t u a t i o n  where I 'm d e s c r i b i n g  

My s e n s e  from read ing  t h e  note  i s  

Q. Doctor, i t ' s  not your test imony t h a t  
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abdominal i n c i s i o n  t r o c a r s ,  b r i n g  i t  up i n t o  t h e  
i n c i s i o n ,  t a k e  o f f  t h e  t r o c a r  and then g r a s p  t h e  
s t r u c t u r e  d i r e c t l y  from t h e  o u t s i d e  of t h e  
abdomen w i t h  a s t r o n g  clamp such a s  a Kocher, 
K 0 C H 5 R ,  clamp and e a s e  i t  through the 
i n c i s i o n  i n  t h e  abdominal w a l l ,  

Q. And p l e a s e  d e s c r i b e  f o r  me t h e  
procedure t h a t  yoi; use when you use  an endo bag? 

A. Hhen I use an endo bag, I free up t h e  
cyst. I wrap t h e  bag i n  a t r o c a r ,  p l a c e  i t  i n  
t h e  abdorrien, manipu la te  the structxe i n t o  t h e  
bag, b r i n g  - i t  depends which bag you have. The 
one we c u r r e n t l y  use has a s t r i n g .  Bring the 
s t r i n g  through the t r o c a r ,  l i f t  t h e  t r o c a r  w i t h  
t h e  s t r i n g  and bag a t t a c h e d  i n t o  the s k i n  
i n c i s i o n ,  and then  d i r e c t l y  g r a s p  t h e  s t r i n g  and 
bag and b r i n g  t h a t  through t h e  i n c i s i o n .  I f  I 
have t o ,  I will sometimes e n l a r g e  the i n c i s i o n  
i n  o r d e r  t o  do t h a t .  

Q. Are you  s u r e  Dr. DiCenzo had en la rged  
t h e  i n c i s i o n  t o  p u l l  t h e  bag through when she 
performed surgery  on Angela Mat t io?  

I t ' s  my impress ion  t h a t  b e f o r e  she had A. 
a sense  o f  whether o r  not t h e  s t r u c t u r e  could 
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A .  I have t o  answer I d o n ' t  know t h a t .  

I t ' s  not my tes t imony t h a t  f o r  100 percen t  
c e r t a i n t y  t h e  bag was d e f e c t i v e ,  no. But  I 
t h i n k  t h e r e  was a p o s s i b i l i t y  t h a t  i t  was. 

Q. You t h i n k  i t  was a more t h a n  50 
percen t  p o s s i b i l i t y  t h a t  t h e  bag was d e f e c t i v e ?  

A .  I c a n ' t  answer t h a t  just because I 'm 
unable to a s s i g n  a number t o  t h e  p o s s i b i l i t y .  

Q. You're aware t h a t  Dr. DiCenzo 
t e s t i f i e d  t h a t  t h e r e  was no th ing  wrong w i t h  t h e  
bag or t h e  ins t rument?  

A, 
Q. 

Could you p o i n t  t h a t  ou t  t o  me p l e a s e ?  
Page 68, l i n e  13, Dr. 3iCenzo 

t e s t i f i e s ,  "The bag broke because t h e  c y s t  
d i d n ' t  f i t  through t h e  i n c i s i o n ,  not because 
t h e r e  was anyth ing  wrong w i t h  the bag o r  
anything wrocg w i t h  the technique  be ing  used." 

A .  I s e e  that ,  yes. 
Q. If the bag d i d n ' t  f i t  th rough  the 

i n c i s i o n ,  should  Dr, DiCenzo have e n l a r g e d  the 
i n c i s i o n ?  

A. I t h i n k  i f  the bag had remained i n t a c t  
and not f i t  through t h e  i n c i s i o n ,  a s  has been 
t h e  c a s e  i n  a l l  t h e  s i t u a t i o n s  where I found t h e  
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i n c i s i o n  wasn ' t  b i g  enough, t h e n  t h a t  would have 
been t h e  a p p r o p r i a t e  t h i n g  t o  do. 

Q. And i n  t h a t  c a s e  i f ,  i n  f a c t ,  she had 
the bag t o  the i n c i s i o n  and s t a r t e d  t o  p u l l  t h e  
bag through the i n c i s i o n ,  i f  that's, i n  f a c t ,  
what happened, t h e  s t a n d a r d  of  c a r e  would have 
r e q u i r e d  Dr. DiCenzo t o  e n l a r g e  t h e  i n c i s i o n  to 
p u l l  t h e  bag th rough;  i s  t h a t  c o r r e c t ?  

A .  No, ma'am. As I s a i d  b e f o r e ,  i t  
depends a t  what p o i n t  i n  t h e  pu l l- through  
process  t h e  bag r u p t u r e d .  If i t  was a t  t h e  
po in t  where she was c e r t a i n  she  had used a l l  
r easonable  f o r c e  t o  g e t  the bag o u t ,  and t h e  bag 
was s t i l l  i n t a c t ,  t h e n  y o u ' r e  r i g h t ,  t h a t  would 
have been t h e  s t a n d a r d  of  c a r e  t o  e n l a r g e  t h e  
i n c i s i o n .  

of  t r y i n g  t o  de te rmine  i f  the bag w i t h  the c y s t  
could be removed from t h e  g iven  i n c i s i o n  with 
moderate f o r c e ,  i f  d u r i n g  t h a t  de te rmina t ion  
process  t h e  bag r u p t u r e d ,  t h e n  i t  would be e:: 
pos t  f a c t o  reasoning  t o  assume she would have 
known she had t o  e n l a r g e  t h e  i n c i s i o n .  

I f ,  however, i n  the i n i t i a l  s t a g e s  

Q. Doctor ,  can you describe f o r  me how 
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A .  Younger age would make malignancy l e s s  

l i k e l y ,  The f a c t  t h a t  t h e  cyst p e r s i s t e d  f o r  a 
ten-week p e r i o d  would make i t  more l i k e l y .  The 
f a c t  t h a t  t h e r e ' s  a septum makes i t  s l i g h t l y  
more l i k e l y .  The f a c t  t h a t  t h e r e  may be 
th icken ing  of  p a r t  of  t h e  wall would make i t  
more l i k e l y .  I n  a woman this wage t h e  odds of  
t h e r e  be ing  a malignancy a r e  low b u t ,  
u n f o r t u n a t e l y ,  not  z e r o .  

any range of numbers on t h a t ?  

woman t h i s  age  would l i k e l y  be p r e s e n t  h a l f  t o  
one percen t  of t h e  t i m e ,  

Q. And Doctor ,  i s  t h e r e  any th ing  t h a t  you  
could or anyth ing  t h a t  would f a c t o r  i n t o  your 
de te rmina t ion  i f  you c o n s i d e r  t h a t  t h e  c y s t  has  
been p r e s e n t  and has not changed over  a p e r i o d  
of  time, s i z e  has not changed? 

k ,  I'm s o r r y ,  I'm not  fo l lowing  your 
q u e s t i o n .  

Q, You know t h a t  an u l t r a s o u n d  was 
performed six weeks p r i o r  t o  h e r  s u r g e r y ?  

A .  L e t ' s  s e e ,  an u l t r a s o u n d  was performed 

Q, You say  t h e  odds a r e  low. Can you put 

A. Malignancy i n  a p e r s i s t e n t  c y s t  i n  a 
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you can t e l l  whether t h e  c y s t  i s  benign,  a s  you 
d e s c r i b e d  e a r l i e r  - i f  i t  were benign,  you would 
r u p t u r e  i t  and p u l l  the membrane through t h e  
t r o c a r ?  

A, That's an active p o i n t  of deba te  among 
g y n e c o l o g i s t s ,  so i t ' s  a very good q u e s t i o n .  
You c a n ' t  be 100 p e r c e n t  s u r e ,  but  you  can be 
very,  very s u r e .  I f  you have a th in- wal led  
t r a n s l u c e n t  c y s t  t h a t  you can s e e  a l l  t h e  way 
through,  y o u  s e e  no ev idence  of  t h i c k e n i n g  on 
the i n s i d e  of the c y s t  w a l l ,  and i t  a p p e a r s  
t o t a l l y  c l e a r ,  then  you make an educated 
assumption t h a t  i t  i s  very ,  very  l i k e l y  t o  be 
ben ign .  B u t  you cannot  know f o r  100 p e r c e n t  
c e r t a i n t y .  And i f  I do a thousand of t h o s e ,  a 
few t imes  I will be wrong, and I will 
p o t e n t i a l l y  r u p t o r e  a c a n c e r .  

Doctor, i s  t h e r e  any th ing  t h a t  you can 
determine based upon t h e  p a t i e n t ' s  age ,  
p r e o p e r a t i v e  course ,  t h a t  would a s s i s t  you i n  
de te rmin ing  whether a cyst i s  benign? 

You c a n ' t  determine t h a t ,  b u t  you  can 
g e t  some p r o b a b i l i t i e s  one way o r  t h e  o t h e r .  

Q. 

A .  

Q. What f a c t o r s  would you c o n s i d e r ?  
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44 
- no, I d o n ' t  t h i n k  t h a t ' s  c o r r e c t  ma'am. An 
u l t r a s o u n d  was performed t e n  weeks p r i o r  and 
f o u r  weeks p r i o r  t o  her  s u r g e r y .  

Q. Okay, And you know that  t h e  size o f  
t h e  cyst d i d  not change between t h o s e  two 
u l t r a s o u n d s ,  c o r r e c t ?  

A .  
go away. 

Q. Or change i n  s i z e ?  
A. C o r r e c t .  
Q. 

C o r r e c t ,  i t  d id  not d i s s o l v e ,  d i d  not 

I s  t h e r e  any th ing  t o  a s s i s t  you i n  
your de te rmin ing  whether o r  not  t h e  cyst was 
benign by t h e  f a c t  t h a t  over  an eight-week 
p e r i o d  the s i z e  d i d  no[ change? 

A .  Rather  t h e  o p p o s i t e .  The f a c t  t h a t  i t  
d i d  not go away makes i t  much more l i k e l y  this 
i s  a neoplasm - I ' l l  d e f i n e  t h a t  i n  a second - 
a s  opposed t o  a f u n c t i o n a l  cyst.  A f u n c t i o n a l  
c y s t  of  t h e  ovary i s  t h e  s o r t  of  c y s t  i n  which  
an egg g e t s  made every  month and r e s o l v e s  e v e r y  
month. A neopiasm i s  any s o r t  of  abnormal 
growth - can be benign or m a l i g n a n t ,  

The f a c t  t h a t  over  an almost 
two-and-a-half-month p e r i o d  this c v s t  had not  
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reso lved  makes i t  more l i k e l y  t o  be a neoplasm 
of some kind,  Once you g e t  i n t o  t h e  range o f  
neopiasm a s  opposed t o  a f u n c t i o p a l  
o v u l a t i o n- r e l a t e d  c y s t ,  t h e n  t h e  odds f o r  
malignancy go from be ing  roughly  zero t o  being 
some number depending on t h e  age o f  t h e  p a t i e n t .  

Q. What i s  a p a r a t u b a l  cyst? 
A .  A p a r a t u b a l  c y s t  i s  an e n t i r e l y  o t h e r  

s t r u c t u r e  than what was r e p o r t e d  being seen .  I t  
i s  an embryologic remnant of t h e  Wolfian d u c t ,  
W 0 L F I A N ,  s t r u c t u r e s ,  The Wolfian duct 
s t r u c t u r e s  a r e  t h e  embryologic u r o l o g i c  system 
t h a t  develops i n  males and f a d e s  away i n  
females .  These smal l  cysts, u s u a l l y  between 
half  to one-and-a-half c e n t i m e t e r s  i n  g r e a t e s t  
dimension, can be seen i n  the a r e a  of t h e  d i s t a l  
f a l l o p i a n  tube i n  women. 

Q. You cnders tand  t h a t  Dr. DiCenzo 
d e s c r i b e s  this a s  a t h i n- w a l l e d  smooth-walled 
c y s t ,  c o r r e c t ?  

A ,  Let me check one t h i n g ,  p l e a s e .  A t  
which po in t  i s  she  d e s c r i b i n g  i t  t h u s l y  that 
you ' re  saying? 

0 .  In  her  deDos i t ion ,  Daae 59, l i n e  25 
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And t h e  rest i s  about  some markings.  

Doctor, car, you t e l l  me what medical  
textbooks t h a t  you have i n  your o f f i c e  t h a t  
would address  the i s s u e s  i n  this c a s e ?  

If you ' re  t a l k i n g  about  l a p a r o s c o p i c  
procedures,  t h e r e  a r e  c h a p t e r s  i n  the Te l inde ,  
T E L I N D E ,  t ex tbook .  There a r e  te:;tbooks on 
laparoscopy by San P h i l l i p 0  [sic] and t h e r e  a r e  
a few o t h e r s  whose main a u t h o r s  I do not know, 
I f  you ' re  t a l k i n g  about o v a r i a n  cysts, t h e n ,  
again,  the Te l inde  book would be one t h a t  a 
genera l  gynecolog is t  would o f t e n  have a v a i l a b l e ,  

want to ask about i n  t h a t  r e g a r d ?  

i n f e c t i o n ?  

be a source f o r  t h a t .  

what you had i n  your o f f i c e ?  

Q. 

A. 

Other i s s u e s  - any o t h e r  i s s u e s  you 

Q. Do you have anyth ing  on p o s t o p e r a t i v e  

A .  Sure,  t h e  Te l inde  book, a g a i n ,  would 

Q, My q u e s t i o n ,  a c t u a l l y ,  Doctor ,  was 

A .  SaKe answer. 
Q. 

A .  Three, I t h i n k .  

HGW many d e p o s i t i o n s  have you given 
this year?  
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going t o  t h e  next  page, "Okay, so you a g r e e  t h e  
c y s t  was t h i n  wal led ,  but  i t  was thicker than  
you b e l i e v e  a t y p i c a l  c y s t  is; is t h a t  c o r r e c t ?  
Answer: Yes. Q u e s t i o n :  And you a g r e e  i t  was 
smooth walled,  b u t  not a s  smooth a s  o t h e r  c y s t s  
you 've seen,  c o r r e c t ?  Answer: True ."  

She s a y s  t h a t  i n  r e f e r e n c e  t o  having 
seen  t h e  c y s t  p o s t o p e r a t i v e l y .  This i s  not 
i n f o r m a t i o n  she had going i n t o  t h e  s u r g e r y ,  She 
a l s o  s a y s  t h a t  i t  was semi-opaque. 

What d i d  t h e  p a t h o l o g i s t  s a y ?  

A .  

Q. 
A .  I n  r e g a r d  t o  what? 
Q. The c y s t ,  
A .  The i r  d i a g n o s i s  i s  s e r o u s  cyst w i t h  

s u r f a c e  f a l l o p i a n  t u b e  mucosa, and then  they  
have a g r o s s  d e s c r i p t i o n .  

Q. What i s  the g r o s s  d e s c r i p t i o n ?  
A ,  "Received i n  fo rmal in ,  d e s i g n a t e d  

Mat t io ,  i s  a 4 .5  by 2.6 c e n t i m e t e r  i n t a c t  
th in- wal led  c y s t i c  s t r u c t u r e  t h a t  has  a smooth, 
g r a y  semi-opaque wal l  c o n t a i n i n g  fibrous 
a t tachments .  I t  averages  0.2 c e n t i m e t e r s  i n  
t h i c k n e s s .  UnreItarkable l i n i n g ,  f r e e  of  
excrescenses  and c o n t a i n s  c l e a r  watery f l u i d .  '' 
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Q. And l a s t  y e a r ?  
A ,  Three o r  f o u r .  
Q. And can you t e l l  me over  t h e  p a s t  f i v e  

y e a r s ?  
A .  Probably given about  17 o r  18 

d e p o s i t i o n s .  
Q. And how many t i m e s  have you t e s t i f i e d  

a t  t r i a l  i n  t h e  p a s t  y e a r ?  
A .  I t h i n k  t h r e e .  
Q. And l a s t  year?  
A .  Either f o u r  o r  f i v e .  
Q. And i n  t o t a l  over  t h e  p a s t  f i v e  years?  
A .  Somewhere between 16, 18, g e t t i n g  

Q. How many t imes  i n  t h e  p a s t  year  have 
c l o s e  t o  but  not q u i t e  20 y e t ,  

you provided a r e p o r t  that  you have not  
t e s t  i f i e d ?  

p l a i n t i f f s .  
A .  

Q. Last  year?  
A .  
Q. 

Five o r  six t imes ,  mainly f o r  

? robably  about  the sape  f requency .  
I asked you about  how many t imes  you 

t e s t i f i e d  f o r  Mr. Dapore and his o f f i c e .  Had 
vou t e s t i f i e d  f o r  o r  performed anv c o n s u l t i n a  
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f o r  the Jacobson Maynard law firrr,? 

Jacobson Maynard, y e s .  

t e s t i f y  f o r  Jacobson Maynard? 

A. I n  t h e  o l d  days when t h e y  were 

Q. Approximately how many t i m e s  d i d  you 

A. Never. 
Q. 

A .  

I ' a  s o r r y ,  I thought  you s a i d  yes t h a t  

I thought  you used t h e  word 
you had test if ied f o r  them? 

c o n s u l t i n g ,  
M R .  DAPORE: She d i d .  

Q. How many t imes  d i d  you c o n s u l t  f o r  
Jacobson Maynard? 

A .  Probably about  15 o r  16 c a s e s  over  t h e  
y e a r s ,  

Q. Were you on a board f o r  t h e  now 
defunc t  TIAA Insurance  Company t o  review c a s e s  
f o r  them? 

A ,  T I - n o ,  
Q. 

A .  

I t  was the i n s u r a n c e  company t h a t  got  

I g o t  one o r  two checks from them, but  
robbed by i t s  owners? 

I never  had - my r o l e  with them was t h a t  of 
s u p p l i c a n t .  
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o r  ambiguous. 

Doctor, do Y O U  -- 
A, I d o n ' t  unders tand  t h e  second p a r t .  

You're supposing neg l igence ,  and you want me t o  
answer whether t h e r e  should  be s p e c i a l  l a w s ,  So 
t h e  answer t o  your q u e s t i o n  i s  t h a t  i t ' s  an 
i n c o n s i s t e n t  q u e s t i o n .  You c a n ' t  suppose t h a t  
somebody has committed neg l igence  b e f o r e  t h e  
whole a p p a r a t u s  has  g o t t e n  s t a r t e d .  

Q. I unders tand  t h a t ,  Doctor. Do you 
b e l i e v e  t h e r e  should  be caps t h a t  limit 
l i a b i l i t y  f o r  d o c t o r s  even i f  t h e y ' r e  found 
n e g l i g e n t ?  

M R .  DAPORE: Caps on what? 
MS. BOLEK: Damages. 

A, First of a l l ,  l e t ' s  n3t r a i s e  v o i c e s ,  
You might have used t h a t  t echnique  e f f e c t i v e l y  
t h e  l a s t  d e p o s i t i o n ,  but  I'm not going t o  al low 
i t  h e r e .  

wel l- served  i f  compensation f o r  medical  i n j u r i e s  
r e s u l t e d  i n  more t h a n  one- th i rd  of t h e  d o l l a r s  
put  i n t o  t h e  system going t o  p a t i e n t s  and not 
have an averaqe of  a f i v e -  t o  seven- year  d e l a y ,  

I b e l i e v e  t h a t  s o c i e t y  would be 
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1 Q. You were i n s u r e d  by them? 
2 A. No. I had reviewed the c a s e s  f o r  
3 
4 
5 the l a s t  b i l l s  I s e n t  i n .  
6 Q. Doctor, do you p e r s o n a l l y  b e l i e v e  
7 
8 
9 m a l p r a c t i c e ?  

10 M R .  DAPORE: O b j e c t i o n ,  
11 Q. You may answer t h e  q u e s t i o n ,  Doctor. 
12 A .  No, not s p e c i a l  laws.  
13 Q. You b e l i e v e  t h e r e  should  be laws 
14 pr0tec:ir.g d o c t o r s  from l i a b i l i t y  i f  t h e y ' r e  
15 n e g l i g e n t  and i n j u r e  p a t i e n t s ?  
16 MR. DAPORE: You want to d e f i n e  what 
17 you mean by p r o t e c t i n g  from l i a b i l i t y ?  
18 Q. Doctor, do you not  unders tand  my 
19 q u e s t i o n ?  
20 M R .  DAPORE: I want t o  understand 
21 
22 t o .  
23 MS. BOLEK: You can make your 
2 4  

Jacobson and Maynard; and when e v e r y t h i n g  went 
b e l l y  up, t h e y  were t h e  payer  t h a t  p a i d  some o f  

t h e r e  should  be s p e c i a l  laws p r o t e c t i n g  d o c t o r s  
from l i a b i l i t y  i f  they injure p a t i e n t s  w i t h  

your q u e s t i o n  so I can o b j e c t  t o  i t  i f  I need 

o b j e c t i o n  t h a t  you b e l i e v e  t h e  q u e s t i o n  i s  vague 
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Q. Doctor ,  do you b e l i e v e  t h a t  t h e r e  

should be caps  on t h e  amotint o f  damages ',hat a 
doc tor  whose n e g l i g e n c e  i n j u r e s  a p a t i e n t  should 
be ordered  t o  pay? 

A ,  In some c a s e s ,  y e s .  
Q. And a r e  you a proponent o f  laws t h a t  

would limit t h e  r i g h t s  of i n j u r e d  p a t i e n t s  from 
b r i n g i p g  l a w s u i t s  a g a i n s t  p h y s i c i a n s ?  

M R .  DAPORE: Objec t ion ,  
A .  Not a t  a l l .  I oppose o r ,  r a t h e r ,  I 

advocate  c o n d i t i o n s  which would limit t h e  means 
t h a t  t h e  c u r r e n t  system has ,  i n c l u d i n g  30 and 40 
percen t  con t ingency  f e e s ,  and l e n g t h  of t h e  
current system t h a t  makes i t  more d i f f i c u l t  f o r  
i n j u r e d  p a t i e n t s  t o  c o l l e c t  monies they need 
when they're injured. 

s p e c i a l  t r i b u n a l s  t o  dec ide  medical  m a l p r a c t i c e  
c a s e s  i n s t e a d  of  c iv i l  j u r i e s ?  

Q. Do you b e l i e v e  that t h e r e  should be 

M R .  DAPORE: Objec t ion ,  
A .  I c a n ' t  s a y  I b e l i e v e  t h a t  a s  t h e  b e s t  

s o l u t i o n  f o r  g e t t i n g  b e t t e r  compensation f o r  
i n j u r e d  victims, no. I am very much i n  favor  of 
lookinq  i n t o  no f a u l t - t v p e  s o l u t i o n s  or 
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a r b i  t r a t  ion- t  ype s o l u t i o n s .  

making i n t o  t h e  hands of someone o t h e r  than  a 
c iv i l  jury, c o r r e c t ?  

the hands of :he i n j u r e d  p a r t i e s ,  which I t h i n k  
would be a b e t t e r  s o l u t i o n  than  i n  the hands o f  
p l a i n t i f f  o r  defense  lawyers ,  judges  o r  a j u r y .  

whether o r  no t  Dr. DiCenzo was n e g l i g e n t  and 
whether her neg l igence  i r , ju red  Angela Mat t io  
should be i n  the hands of someone o t h e r  than  a 
civi l  jury? 

Q. B o t h  of  which would put t h e  d e c i s i o n  

A .  No f a u l t  would put  t h e  d e c i s i o n s  i n  

Q. Do you b e l i e v e  t h a t  t h e  d e c i s i o n  a s  t o  

MR. DAPORE: Objec t ion .  
A .  I b e l i e v e  t h a t  t h e r e  a r e  a l t e r n a t i v e  

arrangements t h a t  i n  s i t u a t i o n s  where t h e r e  i s  
somebody i n j u r e d  and they  make a c la im o f  
neg l igence ,  t h a t  i t  could be a d j u d i c a t e d  more 
r a p i d l y ,  more f a i r l y ,  t o  a l l  p a r t i e s  involved .  

So you b e l i e v e  t h a t  t h e  u l t i m a t e  
decision-making a u t h o r i t y  should be i n  t h e  hands 
o f  someone o t h e r  than a c iv i l  j u r y ?  

answered. 

Q. 

M R .  DAPORE: Objec t ion ,  asked and 
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5E 
p o s s i b l y  some o t h e r  way t o  handle t h e  system i n  
g e n e r a l .  T h a t ' s  not my q u e s t i o n .  

MR.  DAPORE: And your q u e s t i o n  i s  
a l l  c a s e s .  C l e a r l y  h e ' s  say ing  not a l l  c a s e s .  
In some c a s e s  i t  i s .  

MS. BOLEK: He can speak f o r  
himself , Tony. 

M R .  DAPORE: He has s a i d  t h a t .  
Doctor, once aga in ,  do you b e l i e v e  

when t h e r e  i s  a d i s p u t e  with t h e  doc tor  and 
p a t i e n t  i n  the s i t u a t i o n  t h a t  you've d e s c r i b e d  - 
i n  the d i s p u t e  when t h e r e  i s  a q u e s t i o n  a s  t o  
whether t h e  d o c t o r  was n e g l i g e n t  and whether t h e  
p a t i e n t  i s  e n t i t l e d  to recover ,  do you b e l i e v e  
t h a t  t h e  u l t i m a t e  decision-making a u t h o r i t y  
should l i e  i n  the hands of  o t h e r  than  a c iv i l  
jury? 

answered. Answer one more time, and t h e n  we're  
moving on. 

A .  
f o r  t h e  i n j u r e d  p a r t y  t o  make t h e  d e c i s i o n  than 
a j u r y ,  yes .  

I t  i s  b e t t e r  f o r  who t o  make the 

Q. 

MR. DADORE: Objec t ion ,  asked ana 

I b e l i e v e  i n  some c a s e s  i t  i s  b e t t e r  

Q. 
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A .  I t h i n k  t h a t  f o r  p a t i e n t s  t o  have an 

o p p o r t u n i t y  t o  a r r i v e  a t  s a t i s f a c t i o n  of t h e i r  
c la ims  direct ly  on t h e i r  own much more q u i c k l y  
would be i n  many c a s e s  a s u p e r i o r  a l t e r n a t i v e .  

Q. That wasn ' t  my q u e s t i o n ,  Doctor .  I ' l l  
ask my q u e s t i o n  a g a i n ,  Do you b e l i e v e  t h a t  t h e  
u l t i m a t e  decision-making a u t h o r i e y  when t h e r e ' s  
a d i s p u t e  a s  t o  whether o r  not the d o c t o r  was 
n e g l i g e n t  and the d o c t o r ' s  neg l igence  caused 
i n j u r y  t o  her p a t i e n t  - do you b e l i e v e  t h e  
u l t i m a t e  d e c i s i o n - ~ a k i n g  au thor iEy  should  be 
p laced  somewhere o t h e r  t h a n  on a c iv i l  jury? 

answered. Don't answer, Doctor .  

q u e s t i o n .  P lease  answer my q u e s t i o n .  
MR. DAPORE: He ' s  answered your 

q u e s t i o n  t h r e e  t imes  now. 
MS. BOLEK: He h a s n ' t  answered my 

ques t ion  y e t .  Doctor ,  p l e a s e  -- 
MR. DAPORE: You d o n ' t  l i k e  his 

answer, b u t  h e ' s  answered t h r e e  t i m e s ,  
MS. BOLEK: He has  t o l d  me t h a t  i n  

c e r t a i n  s i t u a t i o n s  t h e r e  may be ,  cou ld  be,  

M R .  9APORE: Objec t ion ,  asked  and 

Q. Doctor, you haven ' t  answered my 
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d e c i s i o n ?  You t h i n k  t h a t  t h e  i n j u r e d  p a r t y  
should be t h e  u l t i m a t e  d e c i s i o n  maker? 

A. In many c a s e s  i n  no f a u l t ,  a b s o l u t e l y .  
(I. When y o u ' r e  t a l k i n g  about  a r b i t r a t i o n ,  

who would make t h e  d e c i s i o n  i n  t h a t  s c e n a r i o ?  
A ,  Depends which of t h e  m u l t i p l e  

a r b i t r a t i o n  p l a n s  y o u ' r e  d i s c u s s i n g ,  but you 
asked -- 

(I. You b e l i e v e  i n  a r b i t r a t i o n  over  a 
c i v i l  jury? 

A .  Not un i formly ,  I ' d  have to know what 
a r b i t r a t i o n  p l a n  y o u ' r e  t a l k i n g  about .  

Q. Doc;or, have you e v e r  t e s t i f i e d  on 
beha l f  of an i n j u r e d  p l a i n t i f f  a g a i n s t  a doc tor  
i n  a medical  m a l p r a c t i c e  c a s e ?  

A ,  I n  c o w t ,  no, because I ' v e  never  been 
asked t o .  

Q. What abcu t  i n  d e p o s i t i o n ?  
A. Yes. 
Q. How many t imes?  
A .  Twice. 
Q. And over  what p e r i o d  of  t ime? 
A.  Last f i v e  y e a r s .  
0. So vou've t e s t i f i e d  between 17 and 18 
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times i n  t o t a l ,  and two of t h o s e  t imes  were on 
behalf  o f  an i n j u r e d  p l a i n t i f f ;  i s  t h a t  c o r r e c t ?  

d e p o s i t i o n s  just now. I ' v e  given two 
d e p o s i t i o n s  over  t h a t  p e r i o d  o f  t ime f o r  
p l a i n t i f f s ,  but  I will t e l l  you I 've  t e s t i f i e d  
100 percen t  o f  t h e  r ime when p l a i n t i f f s  have 
asked rte t o  t e s c i f y  i n  c o n r t .  

p a s t  f ive  y e a r s  you've g iven  between 17 and 18 
d e p o s i t i o n s  ? 

A .  Yes. 
Q. And two of t h o s e  t imes  were on beha l f  

A ,  Yes. 
Q. 
A. No. 
Q, Doctor? 
A. 
Q. I d i d n ' t  h e a r  you, s o r r y .  Has anyone 

t o l d  yoa what he has  test if ied t o  i n  this c a s e ?  
A ,  

l i s t i n g  some of  his views,  

A .  No, ma'am. You asked about  

Q. Doctor ,  you t e s t i f i e d  t h a t  over  t h e  

of an i n j u r e d  p l a i n t i f f ;  i s  t h a t  c o r r e c t ?  

Do you know Dr. Bruce Rosenzweig? 

I'm s o r r y ,  I s a i d  no. 

I have a l e t t e r  da ted  May 2nd, 2002, 

Q. That i s  a l e t t e r  from Mr. Dapore? 
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A ,  No. He mentioned t h a t  t h e  d e p o s i t i o n  

was given when I p o i n t e d  out  this apparent  e r r o r  
t o  h i m .  

Q. 30 you know who Dr, Michael 3aggish 
i s ?  

A. I do.  
Q. You a g r e e  he i s  a p ioneer  i n  t h e  f i e l d  

of 1 aparo scopy ? 
A ,  Yes. 
Q. 
A ,  Yes. 
Q, 

A. I d o n ' t  know t h a t ,  
Q. 
A. 

He i s  a r e s p e c t e d  OBGYN surgeon? 

H e ' s  t h e  e d i t o r  and c h i e f  o f  t h e  
Journal  of  O b s t e t r i c s  and Gynecolog is t s?  

Do you r e c e i v e  t h e  j o u r n a l ?  
Yes, I do, bu t  the e d i t o r s  change 

p e r i o d i c a l l y .  Las t  time I knew i t  was Roy 
P i t k i n  from Iowa. 

i s  c u r r e n t l y  t h e  e d i t o r  and c h i e f .  
Q, 

A. Okay. 

I'll r e p r e s e n t  t o  you t h a t  Dr. Baggi h 

Q. 

A .  I have seen i t .  

Are you f a m i l i a r  with h i s  book, P e l v i c  
Anatomy and Gynecologic Surgery? 
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A .  Or someone from his o f f i c e .  I t ' s  a 

Q. A l e t t e r  from Dr. Rosenzweig? 
A .  Yes, s i r ,  
Q. Dr. Rosenzweig was deposed i n  this 

c a s e .  Has anyone t o l d  you what he s a i d  i n  his 
d e p o s i t i o n ?  

A.  I heard t h a t  he h a s  withdrawn some of 
t h e  s t a t e m e n t s  he made based  on e r r o r s  i n  his 
r e a d i n g  of  t h e  c h a r t .  

l e t t e r  addressed  t o  you. 

Q. 
A .  

Who d i d  you hear  that  from? 
I asked Mr. Dapore about  an e r r o r  i n  

t h e  l e t t e r  from Dr, Rosenzweig, and Mr, Dapore 
t o l d  me t h a t  dur ing  t h e  d e p o s i t i o n  Dr. 
Rosenzweig withdrew t h e  o p i n i o n  based o n  t h a t  
i n c o r r e c t  read ing  of t h e  c h a r t .  

Q, What op in ion  i s  t h a t ?  
A ,  That 9r. DiCenzo d i d  no t  wai t  long  

enough a f t e r  t h e  f irst  laparoscopy  t o  perform 
the o v a r i a n  cystectomy s u r g e r y .  

You mean a f t e r  t h e  first u l t r a s o u n d ?  
C o r r e c t ,  a f t e r  t h e  f i r s t  u l t r a s o u n d .  
Did Mr. Dapore t e l l  you anyth ing  e l s e  

Q. 
A .  
Q. 

about Dr, Rosenzweig's t es t imony?  

6C 
1 Q. You understand i t ' s  used i n  medical  
2 s c h o o l s  t o  t e a c h  s u r g i c a l  p rocedures  t h a t  a r e  
3 d e t a i l e d  t h e r e i n ?  
4 A .  I'm sure somebody somewhere uses  i t  t o  
5 t e a c h .  
6 Q. Do you t e a c h  medical  school?  
7 A ,  No, I do n o t .  
8 Q. Do you work w i t h  medica l  r e s i d e n t s  i n  
9 a t e a c h i n g  c a p a c i t y  a s  t h e i r  t e a c h e r ?  

10 A ,  No. 
11 Q. Other  than your work with t h e  
1 2  P r o f e s s i o n a l  L i a b i l i t y  Foundation and ProMutual 
13 Insurance  Company and t h e  Massachuse t t s  Medical 
1 4  S o c i e t y ,  do you do any o t h e r  work i n  t h e  medical  
15 community by way of reviewing a r t i c l e s ,  s e r 7 i n g  
16 a s  an e d i t o r  o r  work of  t h a t  n a t u r e ?  
17 WR. DAPORE: I ' l l  o b j e c t  because you 
18 s a i d  t h a t  he does work f o r  ProMutuai. Yonr 
19 q u e s t i o n  t o  h i m  was who was his i n s u r a n c e  
! O  c a r r i e r ,  and t h a t ' s  who he i d e n t i f i e d .  
21 MS. BOLEK:  Tony, I suggest  you read  
!2 
! 3  
!4 q u e s t i o n ?  

his CV b e f o r e  you o b j e c t .  
Doctor, do you remember t h e  
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A.  I do, I am not an e d i t o r  f o r  any 
re fe reed  [ s i c ]  medical j o u r n a l ,  

Q. But  do you review submissions for any 
medical journals? 

A. No, t h a t ' s  what an e d i t o r  would do, I 
do not .  

Q. 
A. 

Q. 
A ,  After Miscarr iage,  Why Miscarriages 

Q. 

A. No, 
Q. Or postoperat ive complicat ions? 
A. Not i n  terms of wound i n f e c t i o n .  I 

th ink  there  a r e  a couple of sentences where I 
discuss what e f f e c t  surgery  might have on 
sorriebody having a subsequect miscarr iage.  

Mould you consider  Dr. Baggish's t e x t ,  
his l a s t  re leased  t e x t ,  Pe lv ic  Anatomy and 
Gynecologic Surgery, t o  be a r e l i a b l e  source? 

F.nd you have published f i v e  a r t i c l e s ?  
And a book t h a t ' s  coiring out i n  two 

And what i s  t h a t  book? 

Happen and How Best t o  Prevent Them. 

addresses treatment of ovarian cysts? 

months, yes. 

There isn ' t  anything i n  your book t h a t  

0. 

MR. DAPORE: What vear  was t h e  

63 
1 MR. DAPORE: What's t h e  relevance? 
2 MS. BOLEK: Goes t o  his b ias .  
3 MR.  DAPORE: What's t h e  relevance? 
4 MS. BOLEK: Goes 2 i r e c t l y  t o  his 
5 b ias ,  Tony. He's being pa id  by a medical 
6 malpractice insurance c a r r i e r .  
7 MR. DAPORE: And your e q e r t  i s  
8 being paid by p l a i n t i f f s '  lawyers ,  That has 
9 nothing t o  do wi th  -- 

10 MS. BOLEK: And you asked him 
11 exac t ly  how much h e ' s  being pa id .  
12 MR. DAPORE: I t ' s  i r r e l e v a n t  and not 
13  l i k e l y  to lead t o  admissible  evidence. 
14 MS. BOLEK: I ask t h e  court  r e p o r t e r  
15 t o  instruct the witness t o  answer t h e  ques t ion ,  
16 ( D i s c m i o n  o f f  t h e  r e c o r d , )  
17 A. I ' v e  s t a t e d  I'm pa id  t o  be a board 
18 member. I ' l l  dec l ine  t o  answer the  quest ion f o r  
19 a v a r i e t y  of reasons, inc lud ing  i n t e r n a l  
20 p o l i t i c s .  
21 Q. I will give you a s t i p u l a t i o n  of 
2 2  
23 
2 4  

c o n f i d e n t i a l i t y  t h a t  will continue up t o  the 
date  of t r i a l ,  and the judge can decide on  the  
date  of t r i a l ,  if t h a t  will reso lve  the  problem. 

62 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 

publ ica t ion  p lease?  
MS. BOLEK: E i t h e r  1999 or  2000, 

Tony. 
MR. DAPORE: I t  makes a d i f f e r e n c e .  

Q. Doctor, do you consider  i t  t o  be a 
r e l i a b l e  source? 

d a t e .  
Q, Doctor, you can answer the ques t ion .  
A.  Okay, Baggish i s  well-known i n  t h e  

f i e l d .  As I have heard h i m  speak and read othe 

MR.  DAPORE: Objection, d o n ' t  have a 

12 
13 
14 
15 
16 any d e t a i l .  
17 Q. Doctor, a r e  you pa id  t o  serve on t h e  
18 
19 A. Yes. 
20 Q. What a r e  you pa id?  
21 A. I ' l l  decline t o  answer t h a t .  
2 2  MS. BOLEK: I 'm asking t h e  court 
23 
24 ques t ion .  

a r t i c l e s  t h a t  he has w r i t t e n ,  I th ink  i t  l i k e l y  
t h a t  his book conta ins  very good information; 
bu t  I c a n ' t  answer your quest ion from d i r e c t  
knowledge because I have not perused his book i n  

board of d i r e c t o r s  of ProMutual? 

r e p o r t e r  to i n s t r u c t  t h e  witness  t o  answer the 

64 
1 
2 
3 MR. DAPORE: I ie 's  not -- 
4 MS, BOLEK: Can t h e  court  r e p o r t e r  
5 certify t h a t  quest ion.  

Otherwise, I ' l l  go t o  t h e  judge, and t h e r e  will 
be a publ ic  record of -- 

5 
7 
8 
9 

10 
11 
12 
13 
14 
15 

Are you paid t o  serve a s  t h e  
chairman of the risk management committee of the 
Risk Management Foundation? 

A.  I t  f a l l s  under board compensation. 
Q, So you do not rece ive  an a d d i t i o n a l  

fee?  
A.  No. The sum of our compensation is 

f o r  s p e c i f i c  meetings. So t h a t  meetings we have 
a r e  compensated, bu t  I have no s p e c i f i c  fee f o r  
being committee chairman, 

16 Q, What does your work a s  chairman of t h e  
17 risk man~gement committee involve? 
18 A .  We develop pro toco ls  t o  improve c a r e  
19 f o r  p a t i e n t s  i n  Massachusetts.  For ins tance ,  we 
20 develop pro toco ls  f o r  b e t t e r  deal ing with breas t  
21 masses found by general  medical p r a c t i t i o n e r s ,  
2 2  o b s t e t r i c i a n s ,  gynecologists .  We develop OBGYN 
23 pro toco ls  f o r  p rena ta l  screening.  We develop 
2 4  p ro toco ls  for a n e s t h e s i o l o u i s t s  and emeruencv 
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65 
room p h y s i c i a n s ,  t h i n g s  l i k e  t h a t .  

Q. Has your committee developed a 
p ro toco l  f o r  t h e  t r e a t m e n t  of o v a r i a n  cysts? 

A. I d o n ' t  t h i n k  we have on laparoscopy .  
We u s u a l l y  t a r g e t  t h o s e  i t e m s  t h a t  a r e  most 
p rob lemat ic  t o  p h y s i c i a n s  p r a c t i c i n g  on a 
s ta te- wide  l e v e l .  

I d i d n ' t  ask if you had one 
s p e c i f i c a l l y  on laparoscopy .  I asked  i f  you had 
a p ro toco l  s p e c i f i c  t o  the t rea tment  of  o v a r i a n  
cysts? 

A .  That n i t p i c k y  q u e s t i o n  I'll answer - 
no, we do no t .  

Q. Have you s e r v e d  o n  t h e  m a l p r a c t i c e  
t r i b u n a l  i n  Massachuse t t s?  

A .  I have vo lun teered  t o  s e r v e  t w i c e .  
Q, And d i d  you s e r v e  on a t r i b u n a l  twice?  
A. Yes. There i s  no one o r g a n i z a t i o n ,  

Tr ibuna l .  You go and meet w i t h  a judge and a 
lawyer a t  a t r i b u n a l  on i n d i v i d u a l  c a s e s ,  and I 
have gone through t h a t  p r o c e s s  twice as a 
v o l u n t e e r .  

of your pane l?  

Q. 

Q. I n  t h o s e  c a s e s  what was the d e c i s i o n  

~~~ 

67 
1 Q. How many t imes  have you been sued? 
2 M R ,  DAPORE: Objec t ion .  You can 
3 answer. 
4 A .  Three t i m e s ,  
c, Q. What were the d a t e s  of  t h o s e  suits, 
6 roughly? 
7 A.  1989, i992 and 2000. 
8 Q, How was t h e  '89 c a s e  r e s o l v e d ?  
9 MR. DAPORE: Objec t ion .  You can 
0 answer. 
1 A ,  A s e t t l e m e n t .  
2 Q. How much was t h e  s e t t l e m e n t ?  
3 M R .  DAPORE: Objec t ion .  You can 
4 answer. 

r; Q, How was the '92 case r e s o l v e d ?  
7 MR. DAPORE: O b j e c t i o n .  You can 
E answer. 
9 A. A s e t t l e m e n t .  

'0  Q. How much was t h a t  s e t t l e m e n t ?  
'1 M R .  DAPORE: Objec t ion .  You can 
' 2  answer. 
'3 A. Same amount. 
' 4  Q. How was t h e  2000 c a s e  r e s o l v e d ?  

5 A. $200,000* 
,- 

DEPO: ti. LERNER, MD Sheet 17 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

66 
A .  The d e c i s i o n  of t h e  pane l  was 

determined s o l e l y  by t h e  f a c t  t h a t  a l e t t e r  had 
been submi t ted  by a p h y s i c i a n  on t h e  p l a i n t i f f ' s  
s i d e ,  and w i t h  t h a t  l e t t e r  p r e s e n t  our  a b i l i t y  
t o  make a d e c i s i o n  was taken  away from us 
because that  l e t t e r  i s  the s t a n d a r d  by which one 
can ge t  th rough  a t r i b u n a l  i n  Massachuse t t s .  

So t h e  d e c i s i o n  o f  t n e  t r i b u n a l  was 
t h a t  t h e  c a s e  c o u l d  proceed t o  t r i a l ?  

I t  was the d e c i s i o n  of the judge 
because t h e  c r i t e r i a  f o r  proceeding to t r i a l  had 
superseded v o t e s  of t h e  o t h e r  members of t h e  
t r i b u n a l .  So i t  was n o t  t h e  d e c i s i o n  of t h e  
t r i b u n a l .  

Q. Did you have a d e c i s i o n  t h a t  d i f f e r e d  
from what t h e  judge dec ided?  

A .  C e r t a i n l y .  
Q, 

t o  t r i a l ?  
A .  

c o r r e c t .  
Q. 

i n  a l a w s u i t ?  
A. O f  c o u r s e ,  I'm a busv o b s t e t r i c i a n ,  

Q. 

A .  

a i d  no t  t h i n k  t h e  c a s e  should  proceed 

I n  one of t h e  i n s t a n c e s ,  yes ,  t h a t ' s  

Doctor, have you ever  been a defendant  

6E! 
1 MR.  DAPORE: O b j e c t i o n ,  You can 
2 answer. 
3 A, I'm probably  going t o  wind up 
4 d i smissed  from t h a t  as I was on vaca t ion  t h e  
5 entire time the c a s e  was t a k i n g  p l a c e ,  
6 Q. That c a s e  i s  st i l l  pending? 
7 A .  Yes. 
8 Q. Did any of t h o s e  c a s e s  involve  a 
9 l a p a r o s c o p i c  p rocedure  you performed? 
0 M R .  DAPORE: Objec t ion .  You can 
.1 answer. 
2 A. Yes. 
.3 Q. Which one? 
.4 A.  The second one ,  
." 5 Q, The 1992 c a s e ?  
.6 A, Yes. 
.? Q. What was the procedure? 
.a A .  I t  was a l a p a r o s c o p i c  e v a l u a t i o n  of an 
19 o v a r i a n  cyst i n  a woman who a s  a c h i l d  had a 
!O Wilm's tumor c a n c e r .  
!1 Q. What was t h e  name o f  t h e  p l a i n t i f f  i n  
!2 t h a t  c a s e ?  
!3 M R .  DAPORE:  Objec t ion .  You can 
!4 answer. 
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A. Iilclaughlin. 
Q. S p e l l  t h a t  p l e a s e ?  
A .  I b e l i e v e  M c L A U G H L I N .  
Q. And where was t h a t  case  f i l e d ?  
A .  Middlese:; County. 
Q. Did you g ive  d e p o s i t i o n  tes t imony i n  

A .  i d o n ' t  r e c a l l  t h a t .  
Q. Sorry? 
A .  I d o n ' t  r e c a l l  t h a t .  
Q. So you d o n ' t  know i f  you  t e s t i f i e d ?  
A .  i t e s t i f i e d ,  I d o n ' t  r e c a l l  i f  i gave 

a d e p o s i t i o n .  
0. The c a s e  d id  not proceed t o  t r i a l ,  

c o r r e c t ?  
A .  i t  d i d  proceed t o  t r i a l .  I t  was 

s e t t l e d  during t r i a l ,  
Q. So you gave t r i a l  t es t imony?  
A .  C o r r e c t .  
Q. Do you r e c a l l  t h e  name of  t h e  judge? 
A ,  I do n o t .  
Q. Did any of the o t h e r  c a s e s  i n v o l v e  any 

A .  No.  

t h a t  case?  

o f  t h e  i s s u e s  involved  i n  this c a s e ?  

71 
A .  M i l l i m e t e r s ?  I wouldn't  be a b l e  to 

see  three-and-a-half m i l l i m e t e r s ,  You mean 
c e n t i m e t e r s ?  

Q. Yes. 
A .  Well, i f  t h e  p e d i c l e  was easy  to ge t  

a t  and i t  was e a s y  t o  s e p a r a t e  t h e  c y s t  and 
t h e r e  was not a l o t  of  i n t e r n a l  b leed ing ,  t h e  
p a t i e n t  might be a b l e  t o  go home a f t e r  a two- t o  
four-hour o b s e r v a t i o n  per iod .  

Q. How long  w o d d  such a procedure 
a c t u a l l y  l a s t ?  

A .  Probably t h e  range would be a h a l f  
hour t o  an hour and 15 minutes  depending on how 
hard i t  was t o  remove t h e  c y s t .  

i n s t r u c t i o n s  and r e s t r i c t i o n s  f o r  a p a t i e n t  who 
has had a laparotomy c y s t  removal? 

A .  No l i f t i n g  anyth ing  h e a v i e r  than a bag 
o f  sugar  f o r  two bags, no d r i v i n g  by y o u r s e l f  
for one week, no th ing  i n  t h e  vagina u n t i l  your 
f i n a l  p o s t o p e r a t i v e  visit, which would e i t h e r  be 
four  t o  si:; weeks out  depending on what the 
procedure was. And then  a s  i mentioned, t h e y  
qe t  an i n s t r u c t i o n  s h e e t  t a l k i n a  about c a l l i n a  

Q, What a r e  your genera l  p o s t o p e r a t i v e  
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7c 
Q. Doctor, when you p e r f o r a  a 

l a p a r o s c o p i c  cystectomy,  what are your g e n e r a l  
p o s t o p e r a t i v e  i n s t r u c t i o n s  and r e s t r i c t i o n s  f o r  
your p a t i e n t s ?  

A .  
for 2 4  hours  and no th ing  i n  t h e  vagina f o r  one 
week, 

Q. Anything e l s e ?  
A .  

No l i f t i n g  f o r  two weeks, no d r i v i n g  

The p a t i e n t  - my i n s t r u c t i o n s  t o  t h e  
p a t i e n t ,  no. The p a t i e n t  i s  g iven  a more 
d e t a i l e d  i n s t r u c t i o n  s h e e t  by t h e  p o s t a n e s t h e s i a  
recovery room. 

How long does a p a t i e n t  g e n e r a l l y  
remain i n  t h e  h o s p i t a l  when you perform a 
l a p a r o s c o p i c  cystectomy? 

i t  depends how e x t e n s i v e  t h e  
cystectomy i s  and whether t h e r e  a r e  any 
procedures accompanying i t  such a s  e x t e n s i v e  
lysis of adhes ions .  

Q. You have a s imple  l a p a r o s c o p i c  
cystectomy, and you a r e  not  performing o t h e r  
p rocedures ,  

Q, 

A .  

A .  
Q, Three-and-a-half m i l l i m e t e r s ,  

How b i g  i s  the cyst? 
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7; 
i f  pa in  g e t s  worse i n s t e a d  o f  b e t t e r ,  i f  t h e r e ' s  
e l e v a t e d  tempera ture ,  i f  t h e r e ' s  heavy vag ina l  
b leed icg ,  i f  t h e r e ' s  p e r s i s t e n t  nausea o r  
vomiting, and a l i s t  of o t h e r  i t e m s  l i k e  t h a t .  

Q. 
h o s p i t a l ?  

A .  
of t h e  abdominal i n c i s i o n .  If  i t ' s  a small  c y s t  
t h a t  I'm a b l e  t 3  remove through what i c a l l  a 
mini-laparotomy - t h a t  is ,  a two-inch o r  so 
i n c i s i o n  - t h a t  p a t i e n t  might go home t h e  next 
day,  

Q, Do you know how b i g  t h e  abdominal 
i n c i s i o n  was t h a t  Dr. DiCenzo made i n  Angela 
M a t t i o ' s  abdomen when she  performed her 
1 apa r o t omy ? 

H o w  long  do you keep a p a t i e n t  i n  t h e  

48 t o  7 2  hours  depending on t h e  s i z e  

A .  
Q. 

I ' v e  heard two v e r s i o n s  of  i t .  
You know t h a t  t h e  u rgen t  c a r e  t h a t  

Angela Mat t io  went through recorded  t h a t  i t  was 
e i g h t  i n c h e s  long ,  c o r r e c t ?  

A .  I do.  I a l s o  know from Dr, DiCenzo's 
d e p o s i t i o n  t h a t  she s a i d  i t  could not  p o s s i b l y  
ha7e been t h a t  long .  

Q. Did you credit Dr. DiCenzo's tes t imony 
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73 
or  the  urgent c a r e  record? 

the  o ther  i n  that two-fact d i spu te ,  

f o r  a laparotomy a f a i r l y  l a r g e  i n c i s i o n  i n  your 
experience? 

A ,  Hang on, l e t  me get  my r u l e r  o u t ,  I t  
depends on the s i z e  of the abdomen. This was an 
obese p a t i e n t ,  so you have t o  make a l a r g e r  
inc i s ion  w i t h  a t h i c k e r ,  wider a n t e r i o r  
abdominal wall t o  get i n t o  t h e  abdomen. 

you ' l l  answer we don' t  have t o  go t o  the judge. 
I asked what was i n  your f i l e ,  and you t o l d  me 
you d i d n ' t  have any l e t t e r s  from Mr. Dapore. 
When I asked whether you had received any 
l e t t e r s  from Dr. Dapore, you refused t o  answer 
the  quest ion.  Now, if, i n  f a c t ,  you never 
received any from him, we can solve t h e  problem 
r i g h t  now, 

THE WITNESS: I t h i n k  I could answer 
t h a t ,  Tony, without any problem. 

MR,  DAPORE: Sure. 

A. 

Q. 

I had no b a s i s  f o r  c r e d i t i n g  one o r  

Is  an eight- inch abdominal i n c i s i o n  

Q. Now, I had two qiiestions here t h a t  i f  

A ,  I have received cover l e t t e r s  
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75 
Q, Now, you t o l d  me t h a t  you disregarded 

the  p l a i n t i f f ' s  testimony becagse you be l ieve  
she s a i d  something t h a t  you d id  not f i n d  
c red ib le ,  and I asked you whether o r  n o t  you 
found the defendant ' s  testimony c red ib le ;  and 
you refused t o  answer t h a t  quest ion.  Can you 
answer t h a t  ques t ion  f o r  me please,  Doctor? 

A ,  The problem i s  your statement just now 
i s  again a misstatement. I d i d n ' t  r e fuse  t o  
answer. I answered t h r e e  times with what I 
thought was a very comprehensive answer t o  your 
question, but you d i d n ' t  l i k e  t h e  terms of t h a t  
answer. So I'm not sure  how t o  get  around t h a t ,  
I t ' s  hard f o r  me t o  comment on a general  
statement. 

Do I f i n d  t h e  defendant 's  t e s t i a o n y  
c red ib le?  I f i n d  i t  genera l ly  c r e d i b l e .  I ' d  
have t o  go through every l i n e  t o  answer t h a t  
comprehensibly. What I s a i d  was d i r e c t l y  i n  
response t o  t h e  reason why I have doubts about 
the  p l a i n t i f f ' s  testimony, t h a t  there was a f a c t  
mentioned by t h e  p l a i n t i f f  which I t h i n k  i s  
impossible; t h a t  I found nothing i n  DiCenzo's 
testimonv t h a t  was i n t e r n a l l v  incons i s ten t  l ike 
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14 

accompanying documents saying t h a t  t h i s  i s  
thus-and-such a document. 

t h a t  contain any s o r t  of  n a r r a t i v e  information 
from Mr. Dapore's o f f i c e ?  

A .  Correct .  Narrat ive information about 
t h e  f a c t s  of the case,  if t h a t ' s  what you mean, 
c o r r e c t .  

Q. But you have received n a r r a t i v e  
information from him regarding something o ther  
than t h e  f a c t s  of this case?  

I t  depends what you mean by n a r r a t i v e .  
This i s  so-and-so's depos i t ion .  We may have a 
deposi t ion da te  scheduled on thus and such a 
d a t e ,  I t ' s  been t h a t  s o r t  of communication, 

Q. Did you rece ive  any information 
regarding Dr. DiCenzo o ther  than what was 
contained i n  the  c h a r t  and i n  t h e  depos i t ions?  

Did you rece ive  any information 
regarding t h e  p l a i n t i f f  Angela Mattio o t h e r  than 
what was c o n t a h e d  i n  the c h a r t  and i n  the 
depos i t ions?  

A .  No. 

Q. But you have not rece ived  any letters 

A. 

A. I have no t .  
Q. 
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76 
t h a t ,  So I had no reason t o  have t h e  same s o r t s  
of doubts a s  I d id  wi th  Mat t io ' s  testimony. 
Now, I th ink  t h a t ' s  a p r e t t y  c l e a r  answer, but 
somehow you d i d n ' t  buy i n t o  i t .  

Doctor, t h e  problem I'm having i s  t h e  
term " i n t e r n a l l y  i n c o n s i s t e n t "  which impl ies  
t h a t  i n  one place somebody says  one th ing  and i n  
another  says something e l s e .  I'm not asking you 
on t h a t  b a s i s  a lone.  I 'm asking you whether 
t h e r e  was anything e l s e  i n  Dr. DiCenzo's 
testimony t h a t  would cause you t o  doubt her  
testimony ? 

answered i t  severa l  t imes .  What he s a i d  is t h a t  
he d i d  not have anything t h a t  con t rad ic ted  
i t s e l f  t h a t  he can r e c a l l  t o  say t h a t  he would 
d i s c r e d i t  her  testimony. He s a i d  t h e r e  was a 
s p e c i f i c  reference i n  your c l i e n t  ' s  deposi t ion 
t o  her wound t h a t  was i n c o n s i s t e n t  with another  
statement she sa id ,  and t h a t  is why he found he 
could not r e l y  on those s tatements  because 
t h e y ' r e  i n c o n s i s t e n t ,  Tha t ' s  a l l  h e ' s  going t o  
t e l l  you. 

Q. 

M R ,  DAPORE: Object ion,  He's 

Q. Doctor, you d i d n ' t  say you found 
MAHANEY REPORTING SERVICES (61 7) 542-4207 P a g e  73 to Page  76 



Case Compress ~ A T T I O  v. DiC~NZO, MD, DEPO: W. LERNER, MD Sheet 20 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16  
17 
18 
19 
20 
21 
22 
23 
2 4  

7i 
something in Angela M a t t i o ' s  tes t imony t h a t  was 
i n c o n s i s t e n t .  You s a i d  t h a t  you found i t  
impossible  t o  b e l i e v e ,  c o r r e c t ?  

sc ience ,  what would be t h e  c a s e .  
So i t  wasn ' t  t h a t  she s a i d  something 

i n  one p iace  i n  her  d e p o s i t i o n  and something 
d i f f e r e n t  somewhere e l s e ;  i t  was t h a t  she  s a i d  
something you a s  a d o c t o r  b e l i e v e  i s  imposs ib le  
t o  be true? 

A .  I s a i d  i n c o n s i s t e n t  with medical 

Q. 

A .  C o r r e c t .  
Q. 

A .  

So when I ask you about Dr. DiCenzo 
and you b r i n g  up i n t e r n a l  i n c o n s i s t e n c i e s  -- 

That's what I meant by i n t e r n a l  
i n c o n s i s t e n c i e s  - a s ta tement  t h a t  cannot be 
c o r r e c t  by i t s  n a t u r e ,  I can use a d i f f e r e n t  
phrase f o r  t h a t  i f  i t  will s a t i s f y  what y o u ' r e  
t r y i n g  t o  ge t  i t .  There was nothing I saw i n  
Dr. DiCenzo's s t a t e x e n t s  i n  her  d e p o s i t i o n  t h a t  
seemed un t rue ,  i m p l a u s i b l e  o r  imposs ib le  How 
does t h a t  do? 

That completes  my q u e s t i o n ,  Doctor, 
thank you. And a g a i n ,  I will o f f e r  a 

Q. 

c o n f i d e n t i a i i t y  aqreement with r e s p e c t  to vour 

I 75 
Q. Doctor, I unders tand  your concern 

about t h e  in format ion  be ing  used,  and we can 
c o r r e c t  t h a t  s i t u a t i o n  because this p o r t i o n  of 
your test imony can be p i a c e d  under s e a l  by t h e  
c o u r t  r e p o r t e r ,  

A .  This makes no s e n s e .  You know I'm 
g e t t i n g  pa id .  You know i t ' s  a s u b s t a n t i a l  
amount. I ' v e  given you t h e  range.  Why do you 
need to know i f  i t ' s  22,000, 62 o r  $44,000? I 
d o n ' t  ge t  t h a t .  

answer t h e  q u e s t i o n .  He t o l d  you t h a t .  I f  you 
want t o  go to t h e  c o u r t ,  go to t h e  c o u r t .  

MS. BOLEK: I have no a l t e r n a t i v e ,  
Doctor, I ' v e  asked i n  e v e r y  way I can to make 
i t  a s  p a l l i a t i v e  t o  you a s  p o s s i b l e .  I n  the 
case  we go t o  c o u r t ,  the judge may o r  may not 
o r d e r  t h a t  i t  be main ta ined  a s  c o n f i d e n t i a l .  
I'm o f f e r i n g  you a g u a r a n t e e  of c o n f i d e n t i a l i t y .  

guarantee o f  c o n f i d e n t i a l i t y  because you c a n ' t  
guarantee t h a t .  So h e ' s  not going to do i t .  
He's t o l d  you t h a t .  

M R .  DAPORE: He 's  not going t o  

M R .  DAPORE: You're n o t  o f f e r i n g  a 

MS. BOLEK:  I a u e s s  I'll t a k e  t h e  
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income from ProMutual Insurance  Company w i t h  t h e  
s t i p u l a t i o n  t h a t  I will have t h e  o p p o r t u n i t y  t o  
b r i n g  t h e  m a t t e r  b e f o r e  t h e  court, and 1 will 
not r e v e a l  t h e  in format ion  t o  anyone u n l e s s  the 
judge o r d e r s  t h a t  I may ask t h e  q u e s t i o n  i n  open 
c o u r t ,  

c o n f i d e n t i a i i t y  agreement, I will a s k  you a g a i n ,  
Doctor - what i s  your income a s  a member of  the 
board of  d i r e c t o r s  of ProMutaal I n s u r a n c e  
Company? 

MR. DAPORE: Objec t ion .  
A .  

With t h a t  o f f e r  o f  a 

I ' v e  been i n  t o o  many s i t u a t i o n s  where 
d e p o s i t i o n s  t h a t  I ' v e  given i n  t h e  p a s t  have 
been r e t r i e v e d  by d i f f e r e n t  a t t o r n e y s  and used 
f o r  a v a r i e t y  o f  purposes .  P lus ,  your " o f f e r "  
i s  s u b j e c t  t o  t h e  whims of t h e  judge .  What I 
can say ,  i f  i t ' s  h e l p f u l  t o  you, i s  t h a t  based 
on f ind i f igs  of - I'm f o r g e k i n g  the name of  the 
account ing  firm - DeTouche -- 

MR. DAPORE: Touche, D e l o i t t e .  
Our board compensation i s  t h e  30th 

p e r c e n t i l e  f o r  t h a t  among a l l  t h e  TIM insurance  
companies. 

A ,  
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8C 
m a t t e r  up w i t h  t h e  c o u r t ,  Subjec t  t o  t h e  
court's d e c i s i o n  on t h a t  m a t t e r ,  I have no more 
q u e s t i o n s  f o r  you a t  this  t i m e ,  

t h e  t r a n s c r i p t ,  Doctor. 

t r a n s c r i p t ,  

MR. DRPORE: I recommend you read  

THE WITNESS: I ' l l  read  the 

(Whereupon, t h e  d e p o s i t i o n  was 
concluded a t  3:20 p.m.)  
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CERTIFICATE 

I, HENRY M. LERNER, M.D., do hereby 

certify that I have read the foregoing 

transcript of my testimony, and further certify 

under the pains and penalties of perjury that 

said transcript is a true and accurate record of 

said testimony. 

Dated at 

this day of 

2002. 

HENRY M. LERNER, M.D. 
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CERTIFICATE 

Commonwealth of Massachusetts 

Middlesex, s s .  

I, K. Henry-Sexton, Registered 

Professional Reporter and Notary Public, in and 

for the Commonwealth of Massachusetts, do hereby 

certify: 

That HENRY M. LERNER, M.D., the 

witness whose deposition is hereinbefore set 

forth, was duly sworn by me and that such 

deposition is a true record of the testimony 

given by the said witness. 

IN WITNESS WHEREOF, I have hereunto 

set my hand and notarial seal this 16th day of 

August, 2002. 

K. Henry- Sexton. 
RPR 

My commission expires 
on April 19, 2007 
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