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State of Ohio, ) 1 MR, GRAY: Just a moment
County of Ashtabula. ) SS: 2 ago Iinformed Mr. Peskin that in response to
IN THE COURT OF COMMON PLEAS 3 his duces tecum request, which Dr. Lee has
4 rounded up a few documents, may all be one
KEITH M. FUSCC;I etal.) 5 document, which he just produced to me moments
Plaintifs, ) & ago, and in briefly looking it over, I have
} 7 questions as to whether or not it's responsive
VS )) Jggsi: ':'jg'té?m Cv 00235 8 or not, and whether or not there's any
THE ASHTABULA CL;N?C, ) 9 confidentiality or privileged issues involved
et al,, ) 10 with this document, And if it tums out that
) 11 there's no objection to having Mr. Peskin
Defendants. ) . . .
12 inspect the document, there obviously, will be
————— 13 no problem, you can do so, but I'm going o
THE VIDEQTAPED DEPOSITION OF JOHN LEE, D.O. 14 refrain from allowing him to inspect it until
MONDAY, JANUARY 3, 2005 ] '
,,,,, 15 T've had an opportunity to look it over.
16 MR. PESKIN: And I don't
The videotaped deposition of " A o
JOHN LEE, D.O., calied by the Plaintiffs for 17 haye an 9b3ectzon to that. T?Te only thing its
examination pursuant to the Ohia Rules of Civil 18 going to incur, because I don't have documents
Procedure, taken before me, the undersigned, 19 to ook at, is it may require me to ask
Lynn A. Regovich, a Notary Public within and for : : .
the State of Ohio, taken at the Ashtabula Clinic, 20 Dr. Lee more questions that I otherwise wouldn't
2422 Lake Avenue, Ashtabula, Ohio, commencing at 21 have to ask.
2:14 p.m., the day and date above set forth. 22 MR. GRAY: Weli, if you
23 can look at the document -- first of all, I'm
24 not sure Dr. Lee is going to be the person to
25 respond to any questions to this document. 1
4
APPEARAMCES: 1 don't think he had anything to do with the
On behalf of the Plaintife: 2 fo_rr_natlon .01.‘ this document. It's p_ropably
3 clinic administrators. Bult I mean, if it turns
Lawrence F. Peskin, Esq, 4 out that Dr. Lee does have knowledge about any
Becker & Mishkind ; ;
1660 West Second Street, Suite 660 5 O.f the documents, you n:eed to_ ask him (uestions,
Skylight Office Tower 6 I'm sure we can make him available briefly by
Cleveland, Chio 44113 7 telephone, if that's okay with you.
. N: h th
On behalf of the Defendants: 8 MR. PESKI ) Not so muc c
Todd A. Gray, Esq. 9 documents, but the guestions regarding the
Sutter, O'Connell, Mannion & Farchione 10 nature of the relationship between the practice
iggg Efia}i‘egt Tmtﬂfer 11 and Dr. Lee and his health care.
. ree .
Cleveland, Ohio 44114 12 MR. GRAY: Tassume the
13 only reason for asking for this material is
ALSO PRESENT: 14 whether or not you're going to ask him if he
Alex Cook, Videographer. 15 ﬂeglgcted to get certain referrals or org]er
g 16 certain tests because of fear of not being
17 reimbursed for them. So I mean, that seems to
18 be the obvious issue. If that's the only issue,
19 just go ahead and ask him those questions
26 hypothetically, anyway.
21 MR. PESKIN: Okay. Al
22 right. Anything else you want to put on the
23 record before we start?
24 MR. GRAY: Yeah. Just
25 simply that although Mr. Peskin informs me that

1 (Pages 1to 4)
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1 I was given notice on December 29th, today we're | 1 that. So what I'd ask you to do is listen
2 looking at January 3rd, coming off of a long 2 carefully to what I ask you, and if there's any
3 holiday weekend, that 1 was given notice that 3 reason you don't understand what I'm asking you,
4 this videotape -- that this deposition would be 4 or you need me to clarify something, just please
5 videotaped, I didn't -- 1 have not received 5 ask me to do that and I'll try the best I can,
6 netice. If I have, it's because of the holiday, 6 okay?
7 and so at this juncture, Dr. Lee has not been 7 A Okay.
8 prepared to be deposed and have it videotaped. 8 Q I you answer a question, the court reporter is
9 3o with that regard, I'm going to object to the 9 going to a teke down your response, and there's
10  use of the videotape at trial. I'm going to i0 an assumption that you understood it. That's
11 aliow it to go forward with the understanding 11 why it's important that you ask me to clarify
12 that Mr. Peskin is going to use this for 12 something that's unclear. All right?
13  in-office purposes only, for his preparation of 13 A Okay.
14 his case, but if he intends to use i at trial, 14 Q And the other thing I'm sure Todd talked 1o you
15 1 object to that. 15 about is that it's important to remember to
16 MR, PESKIN: Okay. And my 16 verbalize your responsas because the court
17 response is that proper notice was given of the 17 reporter can't take down nods or gestures,
18 videotape deposition. I'm not going to waive or | 18 uh-htih's or huh-uhs, so do your best to do that.
19 commit to any limitation on use of the video. 19 A Okay.
20 If we get to the point where there's going to be 20 Q@ What I'm going to do, just to make this a little
21 a trial here, we can address that issue with the 21 better, is I'm going to move over this way,
22 Court at that time. Okay? 22 because there is a camera here, and it probably
23 MR. GRAY: Ckay. 23 -- you'd probably prefer to have a video, if
24 MR. PESKIN: Fair enough? 24 it's going to be used, where you're looking sort
25 MR. GRAY: Fair encugh. 25 of at the camera instead of off to the side. So
6 8
1 VIDEOGRAPHER:  We're on the 1 I'l move over by the camera o help out with
2 record at 2:15. 2 that.
3 JOHN LEE, D.O. 3 You have your chart with you related to
4 of lawful age, called by the Plaintiffs for 4 Mr. Fusco's care. This is not a memory test in
5 examination pursuant to the Ohio Rules of Civil 5 any way. So if you need to refer to anything in
6 Procedure, having been first duly sworn, as 6 that chart, please do so.
7 hereinafter certified, was examined and 7 A Okav.
8 testified as follows: 8 Q Okay?
9 EXAMINATION OF JOHN LEE, D.O. 9 MR. GRAY: Larry, those
10 BY MR. PESKIN: 10 are yours?
11§ Okay. Doctor, did you bring a CV with you? 11 MR. PESKIN: These are mine,
12 A No, I didn't 12 Q Before we get into your involvement with
13 Q Okay. My name is Larry Peskin. I represent 13 Mr. Fusco's care, I wanted to ask you some
14 Keith Fusco. We met briefly before you were 14 guestions about youl.
15 sworn in. Have you had your deposition taken 15 State your full name, if you could, for the
16 before? 16 record.
17 A Havel had a deposition before? 17 A John Lee.
18 Q Yes. 18 Q Where were you born, Dr. Lee?
19 A No. 19 A Soule, Korea.
20 Q No? Okay. Well, I'm sure Mr. Gray had a chance | 20 Q When?
21 to talk to you about what this is all about. 21 A September 17, 1961.
22 Basically, it's just a question/answer session 22 Q How long have you been in the United States?
23 under oath. My job is to make sure that I ask a 23 A Since 1980.
24 question that you are able to understand and 24 Q Okay. Youare an M.D.?
25 respond to, Semetimes I'm not very good at 25 A D.O.

2 {Pages 5o 8)
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1 @ D.O. Licensed to practice medicine inthe State } 1 Q Sure,

2 of Ohip? 2 A I wentto PGY3, family practice residency

3 A Yes 3 tratning. I completed that in 1998, 1 think.

4 Q Tell me about your medical education and 4 ( Okay. Did you do the PGY3 -

5 training. Where did you go to medical school? 5 A That was in Indiana.

6 A Iwentto Philadelphia College of Osteopathic 6 Q Okay. Where?

7 Medicine, 7 A St Joseph's Community Hospital,

8 Q Okay. And when did you graduate? 8 Q Why did you leave the residency in Erie?

g A 1992, 9 A Igotmarried.

16 @ Allright. Then after that what did you do? 10 Q Okay. To somebody who didn't live in Erie

11 A [Idid an internship. i1 probably, right?

12 Q Where? 12 A Well, they lived in Erie, but at that time, they
13 A In Phoenix, Arizona. 13 were working in Indiana.

14 Q At what facility? 14 Q OCkay. So you finished your family practice

15 A Community Hospital Medical Center. 15 residency at St. Joseph's?

16 G Okay. And was that a one-year internship? 16 A Yes,

17 A One-year internship. 17  Q PGY3 is the last year of that?
18 Q Was it in family praclice or - 18 A That's correct.
19 A It was a rotating internship. 19 G Okay. And then after you finished your PGY3,
20 @ Okay. And then after your rotating intermship, | 20 what did you do? Did you take the licensing
21 what did you do? 21 exam - I mean, the Board certification?
22 A T went home to practice with - to help with the |22 A Yes. I took a Board certifying exam.
23 family business for a few years, three, four 23 Q Which one did you take? One in -- is there more
24 vears. 24 than one for - different one for osteopaths
25 Q What kind of family business was it? 25 than for M.D.s?

10 12

1 A Export/import business. 1 A Yes,

2 Q And home was at that time? 2 Q Okay. Sodid you take the osteopathic ~-

3 A Toronto, Canada. 3 A Yes.

4 Q So you sort of suspended your professionat 4 Q -- certification exam?

5 activities as a physician at that period of 5 A Yes.

6 time? 6 Q Okay. And when did you take that?

7 A Yes, 7 A 1999, I believe.

8 Q Okay. And then when did you resume the practice | 8 Q And did you pass it the first time?

g of medicine? 9 A Yes.
10 A 1In 1997, 1 believe, I went to my second year in 10 @ Okay. And after you cbtained your Board --
i1 family practice residency training. 11 well, where did you start working after you
12 Q Okay. Where was that? 12 finished your residency?
13 A In Erie, Pennsylvania. 13 A Ashtabula Clinic.
14 Q At what facility? 14 Q Okay. So thisis the first and only position
15 A Millcreek Community Hospital, 15 you've had since completing your format training
16 @ Was that an ostecpathic hospital? i6 in family medicine? :
17 A Yes. 17 A Yes.
18 Q 5o did you participate in an osteopathic -- 18 Q Okay: Did you start in 15992
19 A Residency program? 19 A Yes.
26 Q --residency program and family practice -- or 20 Q July or August, something like that? Or did you
21 medicine? 21 take g little time off?
22 A Yes. 22 A September, I beliave.
23 Q Was that just one year, or was that - 23 Q September. Okay.
24 A That was second year, and after that, I assume 24 And you've been at the Ashtabuia Clinic
25 you want to know what [ did third year? 25 since then?

3 (Pages 9 to 12)
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i A Yes. 1 Practice something.
2 Q Okay. Areyou a shareholder in the corporation? 2 MR. GRAY: I'm going to
3 A No. 3 just object. He said he didn't subscribe to any
4 Q You're an employee? 4 of them. They were provided to him.
5 A Yes 5 MR. PESKIN: Provided to
6 Q Where do you hold medical staff privileges? 6 him.
7 Anyplace besides Ashtabula Hospital? 7 Q Do vyou -- are you a member of the American
8 A Thisis the only place. 8 Academy of Family Physicians?
9 Q Okay. How many family medicine doctors are 9 A No.
10 there in your practice? 10 Q Do you know of the American Academy of Family
11 A Give me a minute. Let me think. i1 Physicians?
12 Q Sure. 12 A TI've heard of it, yes.
13 A I believe seven. 13 Q Are there any members of your group that are
14 Q Some have been hired since you came on in '99, 1 | 14 members of the American Academy?
15 assume? 15 A Idon't know.
16 A Yes. 16 Q Are you familiar with the publication of the
17 Q You're not the junior member of the group -~ 17 American Academy of Family Physicians calied -
18 A No. 18 American-Family Physician?
19 Q - anylonger? 19 A TI'm not sure.
20 Ever had your medical staff privileges at 20 Q Okay. You've heard of the organization, though?
21 this hospital suspended or revoked? 21 A Yes, Ithink.
22 A No. 22 G Okay. What professional groups do you belong
23 @ Have you ever been a defendant in a medical 23 to, if any?
24 malpractice lawsuit before? 24 A Idon't belong to any professional groups.
25 A No. 25 Q Not the American Medical Association?
14 16
1 Q@ Have you ever done any work as an expert 1 A No
2 witness? 2 Q Okay. [ want to talk with you, now, about
3 A No. 3 Keith Fusco. I want you to use the chart
4 @ Never reviewed a case for an attorney or 4 liberally if it will help you.
5 anything like that -- 5 First of ali, I want you to teil me when
6 A No. 6 you first started seeing Keith Fusco.
7 Q --orbeen asked to? 7 A First visit of record that I have with him is in
8 Do you subscribe to any professional 8 January the 4th, 1992, Or 2002. I'm sorry.
9 journals? ] 2002,
10 A They just send it to me. 10 Q Had he heen a patient of the practice before you
1t Q What do vou receive?, 11 started to see him?
12 A Patient Care, American Family Practice Journal. |12 A Iinherited this patient from another physician,
13 Q American Family Practice Journal? Anything 13 Q Okay. Who was that?
14 else? - 14 A Dr. Gee. Oh, sorry. My first visit -- lef's
15 A QB/GYN. Things that I don't really do. 15 see, .
16 - Q Is OB/GYN part of your practice? 16 Q I'm seeing notes in here from 2001,
17 A No. i 17 A Right. 1 just came across that. So - [ think
18 Q OCkay. Do you subscribe to American Family 18 my first visit with him was in May, 2001.
19 Physician? 19 (G Let'ssee. Are your initials ILL?
20 A I believe I said that. 20 A L
21 Q Well, you said American Family Practice Journal. | 21  Q GCkay. I'm looking at a March ist, 2001 note.
22 A Okay. 22 A March 1st, 2001 note?
23 Q There's a publication called American Family 23 Q  Well, it just says, "N/HALL." I don't know if
24 Physician. 24 that'syouornot. .
25 A I'm not really sure. It's American Family 25 A That's not me. I'm number 43,

4 {Pages 13 to 16}



17 19
1 @ Thathelps. Whois GVI? 1 A Yeah. Those aren't mine.
2 A GVlis a doctor that he was seeing before for 2 Q Starting at around April 1st?
3 other problems. . 3 A That's -
4 (Q Okay. Let's fry to zero in on this. I know - 4 Q April 9th, I guess?
5 I can tell from the record that on February 5 A First time I seen this patient was ~- what did I
. & 1Gth, 2001, he was seen in the office for an 6 say? April?
7 abscess of the groin by a GVJ, whoever that 7 Q Let'ssee. There's still lots of Aprils.
8 doctor is. Can you identify that doctor for me? 8 A April 20th appears to be the first time I seen
9 A I believe that's Dr. Jene Blanc. 9 this patient.
10 Q That'sin February. Now, on the next page, 10 @ April 20th?
11 3-31-2001, do you see a note there, a 11 A April 20th? Let's see. No. Aprii --no. It
12 handwritten note that says, "Referral, 12 was May -~ May 1st.
13 Dr. 1. Lee™? : 13 Q Okay. Yezh. There's a number --
14 A Yes, Ido. 14 A May Sth. May Sth.
15 Q “Complained of body aches, chills, alternating 15 Q There's a number of phone calls, it seems like,
16 with sweating, with bilateral iower back pain." 16 to the office related to this issue he had with
17 Do you see that? 17 an abscess or groin problems, and then
18 A Yes, Ido. : 18 April 9th, you're referring to this note right
19 ¢ OCkay. Does that make sense that that would be | 19 here?
20 at or around the time when you first started 20 A That's May Sth,
21 seeing him? 21 Q May 9th I mean. Excuse me.
22 A It may have been that I just told himto gosee {22 A Yes.
23 a surgeon because he had these symptoms with | 23 Q Is that the note you're referring to, the first
24 this groin injury or something. 24 time you had contact with him?
25 Q What1 meant is would that have been the time |25 A Yes. I think there should be a typed one for
18 20
1 vou assumed the role -- a role as§ Mr. Fusco's i that, too.
2z primary care physician? 2 Q There we go. There should be -~ "May 9th, 2001,
3 A The first time I seen the patient was in 3 here for blood pressure check." And is that
4 Aprii of '01. 4 your -- the J is you?
5 Q Okay. You may -- you mean in this cther 5 A Yes, that's me.
6 instance, you may have just been facilitating a 6 Q Okay. Finally zeroed in on that, anyway.
7 referral for one of your colleagues? 7 Fair to say from this point forward, you
8 A Yes. 8 were Mr. Fusco's primary care physician?
9 @ Because I'm locking at the next note down, which|{ 9 A Yes.
10 is bypewritten. 1t says, "3-31-01," and that 10 @ Dr. - and I can't remember what the J stands
i1 one appears to be the same GVJ. Do you see 11 for,
12 that? It's after the handwritten note that 12 A Jene Blanc, surgeon.
13 says, "Referral by Dr. Lee." 13 Q@ No. The doctor that was seeing him before.
14 A Which note are you talking about? 14 A OCh, Dr. Gee?
| 15 Q This note and those two. . 15 Q Yeah. Did he leave the practice or something?
16 A Okay: Yeszh. That's GV, That's Dr. Jene 16 A Yes.
17 Blanc. 17 @ Okay. So when Mr. Fusco had o come in for
18 Q 5o he was stil - he was not your patient on 18 another appointment, he would have seen you?
19 March 31st. And then on April 11th, there's a 19 A Yes,
20 stamp plate, here, and a couple of notes on this 20 Q Okay. Now, Mr, Fusco was part of HMO through
21 patient. Did he become your patient around that | 21 Aetna U.S. Healthcare?
22 time? 22 A Okay. That may be,
23 A That's - the initials is not mine. Dr. Jene 23 Q Andthere are a number of entries in the chart
24 Blanc okayed those medicines. 24 from May 9th forward that indicate that you were
25 Q Including down here? 25 making referrals to other physicians and seeking

5 (Pages 17 to 20)
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1 authorization for those referrals. Do you 1 are letters that exist to Aetna or union
2 recall -- or in your practice, are you sometimes 2 members?
3 in a position where you are what's known as a 3 MR. PESKIN: I'm saying that
4 gate keeper? You know what I mean by that, what | 4 there are -~ and I'll probably come across them,
5 that means? 5 I noticed them as [ was going through the chart,
6 A Yes, 6 there are indications of contacts with Aetna
7 Q Sothatin an HMO setting, a patient has a 7 .5, Healthcare about authorization, That's all
8 primary care physician, who then has to 8 I know.
g authorize or seek authorization for referrais to 9 MR. GRAY; Okay. 1 just
10 speciaiists or for diagnostic testing. Are you 10 want to make sure you don't have any letters or
i1 with me? 11 documents from him that he hasn't had the
12 A Yes, 12 opportunity --
13 Q Okay. Was Mr. Fusco a patient who was in that 13 MR. PESKIN: No. Al I have
14 kind of situation, to your knowledge? 14 is what I received.
15 A Well, he was seeing Dr. Jene Blanc already, and 15 MR. GRAY: Olay.
16 I don't - I didn't refer him to Dr. Jene Blang, 16 MR. PESKIN: They would be
17 he was seeing him already. 17 in his chart. But we'll probably come across
18 Q Well, that referral may have been made by 18 something like that, or at least what I assume
19 somebady else. i9 is something like that, and I don't know.
20 A Right. He was seeing him already, and I saw him | 20 BY MR. PESKIN:
21 on -- what is that —- May of '01 for high blood 21 Q When is the next time you saw Mr, Fusco?
22 pressure. 22 A January the 4th, 2002,
23 Q TI'mtalking about referrais afterwards. Were 23 Q Whois HK?
24 you involved, at any time, when you were caring 24 A That's a physician assistant.
25 for Mr. Fusce in seeking authorization for 25 @ Okay. Isaw a note on November 8th, 2001.
2 24
1 referrals to specialists? 1 A Right.
2 A No. 2 @ He was still being followed by the surgeon at
3 Q Do you know, were you designated as Mr. Fusco's | 3 this point. It appears - is the surgeon -- is
4 primary care physician for purposes of his HMQ? 4 the surgeon part of the Ashtabuta Clinic?
5 A Idon'tknow. He just came to see me. If that 5 A Yes.
& makes me 50, it is so. 6 Q Okay. The next date you identified was
7 @ Youdon't have any recollection, as you sit 7 January 4th, you said?
8 here, today, of corresponding with ar 8 A Yes.
g communicating with anyone at Aetna U.S. 9 Q Okay. He came in for what?
10 Healthcare, or his union, or anybody about 10 A Cough.
J11 getting -- 11 Q And you prescribed an antibiotic?
i2 A No. 12 A Yes,
13 Q -- services for him? 13 Q Okay. When these phone -~ starting after your
14 A No. 14 January 4th, 2002 note, the next page that I see
15 Q Okay. let's talk about when vou first started 15 has -- it looks fike a number of phone contacts
16 seeing Mr. fusco in May of 2001. He was there 16 with the office?
17 for a blood pressure check? i7 A Okay.
18 A Yes. 18 Q What procedures are in place to notify you when
19 Q And other than that, were there any significant 19 the patient has contacted the office, either for
20 complaints? 20 requesting a prescription, or refills, or things
21 A He was seeing Dr. Jene Blanc for a skin 21 of that nature?
22 infection. 22 A Nurses write down the request and 1 put down,
23 Q Okay. 23 "Okay," or "Come in," or whatever --
24 MR. GRAY: Before we go 24 Q Okay.
25 any further, Larry, are you saying that there 25 A -~ in the chart,
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1 @ Canyou turn — on that sheet I just showedyou, | 1 A Yes.
2 there's a phone call on 3-27-02, right about the 2 (Q Okay. This would have been your handwriting?
3 middle of the page there, 3 A Yes
4 A 3-27-027? _ 4 Q Soin response to the information you received
5 Q Yeah. There's a handwritten note here, then 5 from your nurse ahout Mr. Fusco's phone call,
6 there's a telephone message slip. 6 and his complaints, and his request for
7 A Okay. That's '02. Okay. Okay. 3-27-02 7 prescription, you asked your nurse to get a hold
8 there's a message here. Yes. 8 of him to have him come in?
9 @ Okay. Now, that -- you see the telephone 8 A Right. .
10 message slip? 10 Q@ Okay. And he came in on March 29th?
11 A Yes, 11 A Well, it's April 1st on mine,
12 @ Itsays, "Lee," and then it says - is it 12 Q Well, excuse me.
13 "Krajec"? 13 A That must be--
14 A Yes, 14 Q There's a telephone triage first?
15 @ Whois Krajec? 15 A Yeah. I may have told him to come in and he
16 A He's a doctor that was on call, 16 comes in on April the 1st.
17 Q@ Okay. And lLee would be referring to you? 17 @ Alfright. Do you have any idea why there would
18 There's no other Dr. Lee's? 18 be this telzphone triage?
19 A Myself, 19 A Sometimes I can tell a patient to come in now
20 Q And it's received by an A -- can you read that 20 and sometimes they can't and they have to come
21 name? 21 in when they can. Sometimes the schedule is
22 A Idon'tknow. A. D'George, maybe, 22 booked and they have to come in a couple days
23 Q A.D'George? Do you know who that is maybe? {23 afterwards.
24 RA? 24 @ Okay. This laoks iike a telephone triage
25 A No. [den't know who that is. 25 assessment documentation form. First of all,
286 28
1 Q What about on the previous page? There's a 1 can you tefl if Mr, Fusco had been seen in an
2 handwritten note. 1t says, "Patient phoned 2 emergency room at any time -- between the time
3 complaining of back pain, frequency and burning | 3 that he cailed and the time that you saw him on
4 with voiding"? 4 April 1st?
5 A That was my nurse. 5 A Well, on 4-1-02 it says, "Follow up E.R."
6 Q Okay. "L. Flegler"? -6 Q Okay. Allright. So if we can get the sequence
7 A Yes. 7 right, on the 27th he called your office and he
8 Q That's your nurse? 8 was complaining of back pain and burning with
9 A Yes, 9 voiding, correct?
10 Q Okay. Soif a phone call like that came into 10 A Uh-huh. Yes,
11 your office and was taken by your nurse, would |11 Q He talked to a nurse, the nurse taiked to you,
12 her practice be to talk with you about that, or 12 it appears. You said, "Have him come in for an
13 advise you of it? 13 appointment,” right?
14 A Yes, 14 A Yes. .
15 @ Okay. And it says, "Requests préscrip’céon.“ H 15 Q Isthere any way to tell from vour records or do
16 think. "REQ RX." See that after the -- 16 you recollect whether the message delivered to
17 A Request prescription. Yes, 17 Mr. Fusco was: "Come in today,” or, "Come in
18 ¢ Do you know what for? 18 tomorrow,"’ or, "Let's just get an appointment
19 A No. That's why I told the patient to come in. 19 for you"?
20 @ Okay. Where does it say that you told the 20 A No. "Come in." Usually when it's acute
21 patient to come in? 21 symptoms, 1 tell them to come in as scon as
22 A Below that it says, "Come in," 22 possible.
23 O "Call patient, no answer" -- 23 Q Okay. But you would have no way of knowing from
24 A No. Above that. Small. 24 these records the mechanism for scheduling that
25 @ "Comein"? 25 appointment? In other words, whether Mr, Fusco
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25 31
1 told your facility, "I can't get in today," or 1 than he's responding to the Cipro?
2 whether Mr. Fusco was told, "We could give you 2 MR. PESKIN: We don't know
3 an appointment on April 1st"? 3 whether -~ .
4 A Tdon't--Ican't answer that. You know -- 4 Q Do you know whether he had an infection?
5 Q I wouldn't expect that you could. I'm just 5 A Well, his symptoms that we're talking about
& trying to figure out if there's no way to know 6 suggest that he had urine tract infection,
7 from just these records what happened that 7 Q Okay. Were there urine cultures done?
8 caused Mr. Fusco to get an appointment for 3 MR, GRAY: I don't know if
9 April 1st. In other words, whether it was he 9 it will help you, Doctor, but I have in my notes
16 wasnt available tili then or there wasn't an 10 that the emergency room did do culture on --
11 appointment till then? : 11 culture and sensitivity and the results were
12 A That may be -- usually, I telf people to come in 12 returned on March 30th.
13 as soon as possible when they have these 13 A Yeah. The results are here.
14 symptoms. 14 Q Okay. And what do the results say?
15 Q '"These symptoms” meaning what? 15 A It says patient has over 100,000 enterococcus
16 A Symptoms of what he's complaining about, burning | 16 faecalis.
17 sensation on voiding. 17 @ And what's the significance of that?
18 @ Okay. Now, can you find in your record a record 18 A It's positivefor organism for urine tract
19 of the emergency room visit that apparently 19 infection.
20 oceurred on March 29th? 20 Q What was your understanding of the extent of the
21 A Yes, Ii'sright here. 21 hematuria that Mr. Fusco had? Was it
22 Q Okay. Let me just take a look at that real 22 microscopic or frank blood in his urine,
23 quick, if I can. My records have problems. 23 according to the reports that you had?
24 Okay. When a patient of yours is seen in 24 A It was just blood in urine. 1 don't have
25 the emergency rocm, here at this hospital, I 25 information if it was microscopic or not.
30 32
1 assume your office is notified? 1 Q@ Okay. It was englgh for him to notice, is that
2 A Seenin the emergency room? 2 fair to say? I mean, it wasn't something that
3 Q@ If theyre seen in the emergency room, do they 3 was found on a urinalysis? It was blood that he
4 notify your office? 4 saw when he urinated?
5 A We geta report. 5 A Yes, his urine was abnormal. So that's why he
6 @ Okay. Would you have gotten a copy of that 6 was concerned. 1 don’t know if it was frank or
7 consultation, or discharge summary? 7 microscopic.
8 A I--sometimes if it's too soon, like this, it 8 ) Okay. Aside from a urinary tract infection,
9 takes a ittle while. 9 what other conditions would you have in a
16 @ Okay. When you saw Mr. Fusco on April 1st, were | 10 differential for somebody who had frank blood in
11 you aware at that time that he had been in the 11 their urine? .
12 emergency room? . 12 A Well, for a person who has blood in urine, you
13 A Yes. 13 basically check for urinary tract infection.
14 G Did you know what he had been in the emergency | 14 That's the first thing. And depending on what
15 room for? 15 other symptomns he has, depending on what other
16 A Urine tract infection. 16 factors are involved, we go from there.
17 Q Okay. Ineed to take a lock at that note 17 Q And what other conditions -- well, would a
18 hecause that's one of the notes that did not 18 malighancy, somewhere in the urinary tract or
19 reproduce., 19 kidneys, cause blood in the urine?
20 When you saw Mr. Fusco on April 1st, was 20 A Depending on the person's age, yes.
21 there any -~ is there any indication that there 21 Q At this point, when you saw Mr, Fusco on the 1st
22 was confirmation that he did, in fact, have a 22 of April, did you consider a more extensive
23 urinary tract infection when he presented to the 23 workup for the source of his bleeding?
24 emergency room on March 29th? 24 A ldidnot. I treated him with antibiotic
25 MR. GRAY: You mean other 25 therapy first imperatively and see how he
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1 responds with that. And if he responds wel, 1 A Yes
2 then there's no need to proceed further, 2 Q When a patient's got a complaint of this nature?
3 Q Now, when you saw him on Aprit 1st, your notes 3 A Yes,
4 indicate that he -- that he was reporting that 4 Q And when these calis come in -~ this one looks
5 he had improved somewhat, at the time you saw 5 like it came in at 8:11 a.m. If you look at the
6. him? 6 bottom, "Time completed.”
7 A Yes. Indicates that he did get better. 7 A Okay. Yes.
8 @ Okay. Now, he had been on -- he had been on 8 Q You would have been advised of this?
9 Cipro already? 9 A Yes,
10 A Yes. 10 Q And it indicates that he had been scheduled for
11 Q@ Through the emergency room by the time he saw | 11 a same day appointment on April 3rd?
12 you, correct? 12 A Yes,
i3 A Yes, 13 Q@ Allright. And did you see him on April 3rd?
i4 Q And he reported to you that his symptoms were |14 A Yes.
15 better, including the symptom of blood in his 15 Q Okay. Now, did you type -- was there a
16 urine? 16 typewritten note from you for that date?
17 A Yes. 17 A Yes. -
18 Q Okay. So would that have been something that | 18 Q It says, "Chiaf complaint, the patient is over
19 was reassuring to you at that time? 19 here for follow-up for hematuria”?
20 A Yes. 20 A Yes.
21 Q Okay. And would you have expected that his 21 Q Allright. It states, "42 year oid male,
22 condition would continue to improve if the 22 treated with antibiotics for hematuria. States
23 source of his bleeding was related solely to a 23 that he got better, however, today patient did
24 urinary tract infection now that he was on Cipro 24 have some hematuria also. [s on Cipro. Has
25 and presumably would continue to take it? 25 frequency.” At the end of the histery section
34 36
1 A Yes, unless, like I said before, if he'has other 1 it says, "The patient states that he does work
2 cenditions, like -- if he had other conditions 2 on chemicals, but he's very careful.”
3 that may not, however, I would expect him to get 3 Would you have been asking him questions
4 better. 4 about chemical exposure? Would that be part of
5 Q Okay. When's the next time vour office heard 5 your routine practice?
6 from Mr. Fusco after your appointment on the 6 A Yes,
7 1st? 7 Q Okay. And what would be the reason for asking
8 A On April the 3rd. 8 about chemical exposure in a patient with
9 @ Okay. What happened on April the 3rd? 9 symptoms of hematuria?
10 A He called and states that he still is urinating 10 A Sometimes they can have other problems fike
il blood. 11 bladder cancers and things like that.
12 Q Okay. Let me back up for a second. 12 Q Yeah. I mean, is there an association between
13 Again, there's the signature at the bottom. 13 chemical exposure and certain cancers?
14 It looks like A. D'George? 4 A Yes.
15 A Yeah. That's a telephone nurse. ] 15 Q Llike bladder cancer? You're aware of that?
16 Q Okay. Isthat a telephone nurse that's employed |16 A Yes.
17 by your clinic? 17 Q So fair to say that on April 3rd, 2002,
18 A Empioyed by the clinic and hospital. i8 somewhere in your differential was the thought
19 Q@ Okay. And when -- well, the form says, 19 of cancer?
20 "Ashtabula Clinic Family Practice, Telephone 20 A Yes.
21 Triage Assessment Documentation Form." Isthere |21 @ Okay. MNow, at this point, you testified earlier
22 somebody designated to answer phone -- field 22 that you would have expected that Mr. Fusco
23 phone calls from patients and fill out one of 23 would continue to improve on the antibiotic that
24 these triage forms, to your knowledge, when a 24 you had prescribed for him - that had been
25 call comes in? 25 prescribed in the emergency rcom and that you
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1 continued on April 1st. Now, on April 3rd, 1 A It's Candida yeast was found, hypertrophic
2 you're hearing about more blood in his urine, 2 squamous cells neutrophils. That was the second
3 and in addition, if you look back at the triage 3 one. The first one - it's like separated. The
4 assessment, there's also a lower back pain 4 first one shows that, basicafly, no malignant
5 complaint, left lower back pain. See that? 5 cells identified. Mostfy superficial squamous
6 A Yess 6 cells and neutrophils.
7 Q Did the fact that Mr. Fusco's symptoms 7 Q Well, did you consider that the results of that
8 reappeared, at least in terms of hermaturia, and | 8 urinalysis to be reassuring in terms of there
9 he was complaining of back pain, cause youany | 9 heing any possibility that Mr. Fusco's hematuria
i0 concern that this might be something cther than | 10 was related to a malignancy?
i1 a urinary tract infection? 11 A Because of his young age and because of his
12 A The fact that it has not gotten better, yes. 12 negative cytology, yes.
13 Q@ And you wrote an assessment plan here, 13 Q Was it your belief that that -- those results of
14 "Hematuria, possibly urinary tract infection. 14 the UTT would rule out kidney cancer?
15 The patient is being treated with Cipro. We i5 A Pardon me?
16 will increase the Cipro to 500 milligrams one 16 Q Would those results on a UT -- on a urinalysis
17 tablet twice a day, increase fluids, we will 17 rule out kidney cancer?
18 check urine for cytology, and if the patient 18 A In this patient:with respect to his young age,
19 conditions to have hematuria, we will refer this |19 that was very low on my differential.
20 patient to Dr. Ravi, urologist.” Who's 20 @ Okay. When was the next time you saw Mr. Fusco?
21 br. Ravi? 21 A Isaw him on April the 8th. ‘
22 A He's a urologist, 22 Q Okay. And what was the reason for that visit?
23 Q Ishe part of your clinic? 23 A For his diabetes.
24 A No. Well, at that time, he may have been. 24 Q Okay. Did you assess the status of his urinary
25 @ Any indication that - why did you not refer him | 25 tract during this visit?
38 40
1 to Dr, Ravi at this point, on April 3rd? 1 A Yes. Diflucan was given for the yeast
2 A Well, if he was responding, and I wanted to 2 infection, and states that he's feeling much
3 check his -~ if he was responding, [ wanted to 3 better, no blood in urine noticed.
4 see if he would respond to higher dose of 4 @ And he was still taking antibiotics?
5 antibiotics, as well. If there's a reason that 5 A Iwould say sg, yes.
6 he's having hematuria, then I would have the 6 Q Okay. Did your office have another contact with
7 reason and I would not need to refer him, 7 Mr. Fusco in April?
8 Q Weli, assume that -- assume that hematuria -- 8 A 4-25 he called saying that he had burning
9 that his hematuria rescived. Would that rule 9 sensation and he wanted Diflucan again,
10 out ancther source for his bleeding other thana |10 Q And did you -- was there a raquest that he come
11 urinary tract infection? 11 in for an appointment at that time?
12 A Ifit was - if it stopped, then I would monitor 12 A No. Actually, I wanted him to come in, but he
13 the patient to see how he does. 13 said he was going out of town, he wanted the
14 Q Would you expect that patients that have 14 prescription, so I did call in Cipro for three
15 hematuria as a result of a malignancy somewhere | 15 days and I wanted to check his urine again to
16 in their bladder, or urinary fract, or kidney 16 see if there was yeast in his urine.
17 wouid have hematuria that would wax and wane, {17 Q Okay. And did you do that?
18 appear and disappear? 18 A Patient was contacted and given instructions on
19 A It can, but not to see an oncologist, say. 19 4-25-02.
20 Q Did you consider any further diagnostic testing 20 Q We don't know what that means though, do we,
21 on Mr. Fusco at this point, such an IVP? 21 what kind of instructions?
22 A 1did a urine cytology. 22 A Well, he was contacted to pick up a urine sheet
23 Q Okay. 23 and give urine sample at the lab.
24 A Two of them. 24 Q Okay. And was that done?
25 @ And what were the results of the urine cytology? |25 A That1don't know. 4-25. It appears that1
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1 have no record of that in the chart. 1 A "Wasin last p.m.” Okay. They recommend
2 Q Well, when you say given instructions on 4-25, 2 referral to Dr. Weiss, That's June 21st.
3 you don't -- do you know whose signature that 3 Q Okay. Iapologize. Ithought -- I didn't see
4 is? 4 the 6 there.
5 A That's one of my nurses, also. 5 Was there a visit to the E.R. in June?
6 @ Okay. How do you know what kind of instructions | 6 A Yes, there is.
7 Mr. Fusco was given by your nurse? 7 Q June 20th?
8 A My nurse read what I wrote down and toid 8 A June 20th. Yes.
9 Mr. Fusco to do what I wrote down. Check urine, 9 Q Okay. And what was he in the emergency room
10 and Cipro was also called into the pharmacist, 10 for?
11 Q That arrow that goes down, it says, "Chart slip 11 A Hematuria. ‘
12 yes,” and then there's an arrow that goes down 12 Q Okay. How do they describe the hematuria?
13 from the telephone message on my copy here, and | 13 A "Voiding blood today.”
14 then there's something that -- says, "UA do it" 14 Q And what was their recommendation? What is the
15 before. What does that mean? 15 plan by the E.R.?
16 A UAdoit 16 A They put him on Cipro.
17 Q And it appears to be scratched out. See what 17 Q Okay.
18 I'm saying? 18 A Called Dr. Weiss in the morning for follow-up.
19 A Uh-huh. I'm not sure what I was getting at at 19 Q Do you know why they would have had him call
20 that time. 20 Dr. Weiss?
21 Q It says, "UA do it before UA if there is yeast 21 A Ihave noidea why.
22 in UA"? 22 Q There's a series of notes and then telephone
23 A That's note for myself. Basically, I wanted to 23 messages, and it looks like on 6-21, he was
24 check the urine to see if there's yeast in 24 given an appeintment with Dr. Weiss, Is
25 urine, and see if there's any other reason that 25 Dr. Weiss number 287
42 44
1 he's having these symptoms at that time. 1 A Idon't know what number he is, but I guess he
2 Okay. I mean, in all fairness, Docter, you 2 is according to what this says over here on the
3 really don't know what your nurse may have told 3 bottom.
4 Mr. Fusco on that telephone call, do you? 4 Q Okay. When's the next time you saw Mr. Lee?
5 MR, GRAY: Obijection. 5 A On August the 2nd.
6 Asked and answered. 6 Q Of '02, right?
7 @ I mean, you weren't there when your nurse talked | 7 A Yes. _
8 o Mr. Fusco on April 25th, were you? 8 Q Do you recall any conversations with anybody in
9 A Iwasnot next to her -- 9 your office regarding Mr, Fusco's emergency room
10 Q Right. 10 visit in July?
11 A -- when she was talking, but it's common 11 A No \
12 practice that when [ give instructions on the 12 Q You would have received a copy -- your office
13 chart, and it's noted, my nurse reads what it 13 would have received a copy of the record from
14 says and does -- carries out what 1 want. 14 that emergency room visit?
15 @ Okay. Mr. Fusco had another emergehcy room 15 A Yes.
16 visit, then, in early May. 1 believe it was i6  Q When you saw him on August 2nd, what were you
i7 May 8th. i7 seeing him for?
18 A I don't have that information here. 18 A Diabetic follow-up.
19 Q@ Let's see if | have this one or not. Well, 19 Q@ Okay. Was there any questions by you about the
20 let's look at - iook at May 9th in your chart, 20 status of his hematuria as reflected in your
21 to start with. pal note?
22 A May 9th. No show. 22 A NNo.
23 Q Number 43. What is number 43?7 That's you? 23 And the next time you saw him was what?
24 A That's my number. 24 A After August the 2nd?
25 Q That's the telephone message right after that? 25 Q Yes.
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1 A August the Sth. 1 urologist who recommended referral to Cleveland
2 Q Okay. And what was the reason for that? 2 Clinic.
3 A For diabetic foliow-up. 3 Q What was the size of the mass?
4 Q Was there any questions or concerns at that time | 4 A I don't know. _
5 about his urinary problems? 5 Q Do you have any cpinion as to whether the mass
6 A No. He didn't complain of anything. 6 that was identified in December of 2002 was
7 Q When was your next appointment with him? 7 likely present in March of 20017
8 A Well, it was supposed to be 9-27, but it was a 8 A Ican'tsay--Ican'tsay.
9 no show then. And then it was August -~ 9 @ You can'tsay one way or the other?
10 October 28th of 2002. 10 A I can't say one way or the other,
11 @ Okay. And what was the reason for that visit? 11 Q Okay. That's something that would be outside
12 A He was here for foliow-up of diabetes. 12 your expertise?
13- Q Any issues with his urinary tract at that time, i3 A That's correct.
14 and questions to him that you can see? Any 14 Q You would defer to an oncologist on that, a
15 complaints by him? 15 surgeon?
16 A No. 16 A Icantsay.
17 Q And your next appointment with him? 17 Q@ Okay.
18 - A Ididn't have a next appointment with him. Oh, 18 A But -- weli, never mind.
19 next appointment with him was in January the 19 @ Okay. Do you have any explanation as to why
20 17th of '03. 20 Mr. Fusco wasn't referred to a urologist at any
21  Q What was that -- 21 time between March of 2001 and December, 20027
22 MR, GRAY: Hold on one 22 A He always responded appropriately with
23 second. I have in my own personal notes a visit 23 antibiotics and --
24 in October of '02. October 28th. So I just 24 MR. GRAY: I'm just going
25 wanted to make sure -- 25 to -~ I'm just going to object being vague, and
46 48
1 THE WITNESS:  October 28th. 1 also, I think it's a pretty open-ended question
2 Miz, GRAY: Did you already 2 as far as I don't know if it's realistic for him
3 talk about that? 3 to be able to recount --
4 THE WITNESS: Yes. He 4 MR. PESKIN: All right.
5 already questioned me about that. 5 MR. GRAY: -- everything.
) MR. GRAY: All right. 6 MR. PESKIN: Fair enough.
7 MR. PESKIN: Cctober 28th, 7 I'll baci that up a little bit.
8 Yes. 8 Q We read a note in your chart where you were
g MR. GRAY: All right. 9 considering a referral to a urologist. Do you
18 BY MR. PESKIN: 10 recall that?
11 Q Was Mr. Fusco in the emergency room again after 11 A Yes,
12 the emergency room visit in June? 12 G Can you tell me why that never happened?
13 A Ithink he was in the emergency room in December | 13 A Because he always responded appropriately with
14 after that. He was in the emergency room in 14 antibiotics and Diflucan. There was an
15 December. 15 explanation why he had blood in the urine.
16 Q Okay. And what was he in the emergency roomfor [ 16 Q You would agree with me that the presence of a
17 in December? 17 urinary tract infection, or yeast organisms in
18 A Urinating biood. 18 his urinatysis wouldn't rufe out something -~ a
19 @ Ckay. And your office would have been notified, 19 more setious condition that would be accounting
20 again, of that visit? 20 for blood in his urine?
21 A Yes 21 A Like I say, you have to take each individual
22 Q And what occurred during that emergency room 22 differently.
23 visit? Was he admitted? 23 Q Are you aware of any standards or guidelines for
24 A Basically, they did a CT scan and they found a 24 working up patients that have microscopic or
25 mass and he was admitted and referred to a 25 hematuria or frank biood in their urine?
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1 MR. GRAY: I'm going to 1 @ Well, what about -
2 ohiject to the use of the word standard along 2 MR. GRAY: I'm just going
3 with the word guidelines. Are you talking about 3 to object to the number of fronts, Are you
4 guidelines -- 4 talking about certain age group? I'm just going
5 MR. PESKIN: Published. 5 to obiectto it
6 MR. GRAY: Published 6 MR. PESKIN: Just a general
7 guidelines? 7 principal.
8 @ Published guidelines. Have you seen the 8 Q I mean, have you ever heard -- let's take i out
9 literature? 9 of context of blood and urine. How about a
10 A Well, the guidelines and recommendations are 10 patient that's bleeding from the rectum? Would
11 just that, recommendations, and you have to take | 11 you agree with the principal that a patient that
12 each patient individually. 12 has bleeding from the rectum should be presumed
13 ¢ Well, I understand that. My question is simply: |13 to have cancer unless proven otherwise?
14 Are you aware of the existence of such 14 MR. GRAY: Objection,
15 guidelines for the treatment or evaluation of 15 THE WITNESS: Do I answer
16 patients presenting with microscopic hematuria 16 that?
117 or frank blood in their uring? 17 MR. GRAY: 'm just going
18 A Yes, there are standards for that. 18 to object to the question.
19 Q@ Okay. Had you -- were you familiar with those 19 @ You can answer it.
20 standards in 2001, or have you become familiar 20 MR. GRAY: I think it's an
21 with them since? 21 unfair question and I think it's vague.
22 A I was familiar with them, yes. 22 A You have to take individual at - each
23 Q What's your understanding of what those 23 individual differently. If a person is young,
24 standards or guidelines suggest in terms of a 24 twelve years old, or five years old, that's
25 workup of a patient that has frank blood in 25 going to be very, very low on your differential
50 52
1 their uring? 1 list,
2 MR. GRAY: Again, hoid on 2 Q Asthe patient gets older, the likelihood of
3 one second. I'm just going to the object for 3 cancer being the cause of - let's get back to
4 the record to the use of the word standard, and 4 blood in the urine. Would you agree that it
5 I understand the Doctor referred to it, but you 5 increases?
6 and I both know that in our profession, Larry, 6 A Asthe patient is older, yes.
7 the word standard has a little bit — 7 G Okay. In terms of bladder cancer or kidney
8 MR. PESKIN: 1 understand 8 cancer, did you consider Mr. Fusco to be in an
9 that. 9 age group that was of low risk?
10 MR. GRAY: -~ different 10 A Yes.
11 meaning, so - 11 @ What about other risk factors, did Mr. Fusco
12 MR. PESKIN: 1 understand 12 have other risk factors for either bladder or
13 that. 13 kidney cancer that you're aware of?
14 MR. GRAY: -~ I'm going to 14 A No. .
15 obiject to the word standard, 15 Q What about smoking?
16 A Wel, standards are guidelines, recommendations, |16 A No.
17 and it's up to the physician to look at each 17 MR. GRAY:  Object to
18 individual patient as an individual and treat 18 foundation, but go ahead.
19 accordingly. 19 Q Well, you knew that he smoked, right? Are you
20 Q@ Would you agree with the propesition that a 20 saying that smoking history is not a risk factor
21 patient that presents with frank blood in their 21 for soime significant disease in a patient with
22 urine should be considered to have a malignancy |22 microscopic hematuria or frank blood in the
23 unless proven otherwise? 23 urine?
24 MR. GRAY: Objection. 24 A Smoking is a risk factor for a ot of things,
25 A No. 25 Q Okay. You were aware of the risk factor
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1 presented by occupational exposure to solvents 1 A F'msure] discussed it when I discussed the --
2 because you asked him about that, correct? 2 Q Areyou looking at your typewritten note?
3 A Correct. 3 A Yes. i
4 Q What about -- at what age does one getinto a 4 Q Okay. Flip back a page to -- there's a
5 higher risk category for bladder cancers or 5 handwritten note that says 1-17-03. Is that
6 kidney cancers, to your knowledge? -6 sorne of that your handwriting?
7 A Wel, you'd have to ask the oncologist that to 7 A Yes.
8 get a more precise answer. My understanding of | 8 Q It says, "Discuss kidney problems.” Is that
9 bladder or renal cancer is cancer for old 9 your handwriting?
10 people. 10 A Yes.
11 Q Isa history of frequent UTIs a risk factor for . 11 Q Okay. What can you tell me about the
12 either bladder or kidney cahcer? 12 discussion, if anything, that vou would have had
13 A History of frequent UTI can be caused by many |13 with Mr. Fusco?
14 things. Diabetes is ane of them, also. 14 A Well, 1-17-03 - the typewritten one is 1-17-03
15 @ I understand that. But I'm asking specifically 15 over here.
16 with regard to bladder and kidney cancer. Would | 16 Q Right.
17 a history of frequent UTIs - 17 A I'm going by this over here, and basically, we
18 A No. . 18 probably discussed — [ don't recall what we
19 @ -- be something that would cause you to havea |19 discussed, but we discussed the general events
20 higher index of suspicien for somebody having 20 that occurred.
21 gither bladder or kidney cancer? 21 Q Okay. Going back to when? Do you recall
22 A No. 22 Mr. Fusco expressing some concern to you about
23 Q Did My, Fusco -- do you recall Mr. Fusco 23 having been diagnosed with kidney cancer and the
24 speaking with you about seeing a urologist at 24 fact that he had blood in his urine for some
25 any time? 25 time?
54 56
1 A No 1 A He talked about that. He was more concerned
2 @ Did you ever share with Mr. Fusco your thought 2 about his anxiety and pain medication.
3 of referring him to a urologist, to your 3 Q For going forward. What I'm asking you: Do you
4 knowledge? 4 have any specific recollection of Mr, Fusco
5 A Ican'trecal that. 5 talking with you or being upset about the fact
6 Q Okay. Sothat note that we were looking at 6 that he had kidney cancer and had had blood in
7 before where you wrote as part of your plan, if 7 his urine for some time?
8 it doesn't get better, consider referral, vou 8 A I'msure he was not happy, but I don't think
G don't know whether you would have discussed that | 8 he --
10 with him or not? 10§ I mean, it's not going to be in these notes, 1
11 A 1 probably -~ [ cant say. Idon't remember. 11 know that.
12 Q That's fine. That's fine. . i2 A Okay.
13 Tell me what you can recall about your ~- 13 MR. GRAY: He's asking.
14 well, let's see, Mr, -- we know Mr. Fusco's 14 Q [I'm asking about your independent recollection.
15 kidney cancer was diagnosed in December of 2002, | 15 MR. GRAY: He's just
16 correct? 16 asking if you simply recall without the benefit
17 A Yes. 17 of the medicat records any conversation with
18 Q And then you did see him again after the 18 Mr. Fusco about his cancer at that time in
19 diagnosis? 19 January.
20 A January 17th. 20 A Idon't quite understand the question,
21 Q Okay. And what was the purpose of that visit? 21 Q Allright. I want you to put aside the record
22 A Some edema of lower extremities, anxiety, back 22 for a moment.
23 pair. 23 A Okay.
24 Q Did you have a conversation with him about his 24 Q Because we can see what the record says. It
25 kKidney cancer? 25 only has three words, It says, "Discussed

14 (Pages 53 o 56)



57

59

1 kidney problem,” which is an indication that 1 A On May 16, '03, for diabetes.
2 there was some discussion. Fair? 2 Q Okay. Any discussion about his kidney cancer at
3 A Uh-huh, 3 that point, other than what he was going through
4 Q You--I'm trying to determine if you, as you 4 in terms of treatment?
5 sit here, today, and part of the purpose for 5 A No.
& this deposition is for me to understand what 6 Q I'm going to ask you to flip back a second to
7 your recollection is, and if you don't recall, 7 January 29th, the handwritten notes.
8 that's perfectly fine, too. I just want to know 8 A Okay.
9 if you have any recollection of that -- of the 9 Q There's a note dated -- first of all, there's a
10 details of this discussion about Mr. Fusco's 10 note dated 1-28-03. It says, "Request chart,”
11 kidney problems. Any of them, Any of the 11 then it says "Beth” and "REF SP." 1take it to
12 details. 12 mean referral specialist. Do you know who Beth
13 A We just discussed what happened. 13 is?
14  Q Meaning -- meaning what? That he had been 14 A Where is that?
15 diagnosed with cancer? 15 Q It's on the handwritten note --
16 A That he went to the emergency room, he wentto |16 A Ckay.
17 Cleveland Clinic, and what they told him, th;ngs 17 Q --onJanuary 28th. Do you know who Beth would
18 like that. : 18 be?
19 Q Okay. Aside from that do you remember him 19 A She's our referral specialist.
20 expressing any other concerns to you about the 20 Q Beth who?
21 care you provided? 21 A Beth Cooley.
22 A No. 22 Q And her title is referral specialist?
23 Q Okay. let's take it away from January 17th. 23 A Yeah. She works as a referral specialist.
24 A Okay. 24 Q What does that job entail, to your knowledge?
25 Q Aside from January -- this conversation, do you 25 A Well, it looks like he was getting some surgery
58 60
1 recall any other conversations with M. Fusco 1 and other procedures done, and needed a
2 where there would have been a discussion about | 2 referral, authorization for it and that's what
3 his kidney cancer? 3 she takes care of.
4 A Meaning that he was upset about care that Iwas | 4 Q Okay. And vou would -- I assume you would have
5 providing? 5 no knowledge as to how often Beth was involved
6 Q Or about his condition at all. [ mean, other 6 or who -~ somebody in Beth's position in making
7 than the one we know about, because there's a 7 referrals for Keith Fusco?
8 note about it, although, obviously, you don't 8 A Well, if referral resuits - request comes, I
9 recalt all the details about that conversation. 9 just put "okay" and give it to Beth.
10 Do you recalt if there were any other 10 Q Okay. You're not involved in that process
11 conversations other than this one that we know | 11 directly?
12 . about because there’s a note about it. 12 A No.
13 A If I saw him after that, I'm sure we discussed 13 Q Are you compensated by your practice with a
14 something about his kidney cancer, 14 salary?
15 Q Okay. Did you see him after that? 15 A Salary. I'm paid by salary.
16 A I saw him March 18 of "03. 16 MR. GRAY: Objection.
17 Q Okay. And what was the reason for that visit? 17 Q Isthere any relationship between your income
18 A Here for blood pressure follow-up, i8 and productivity?
19 Q@ Okay. Any -- any recollection of any discussion | 19 MR. GRAY: Objection.
20 about his kidney cancer at that time? 20 A If I work more, then your income -- my income
21 ~A He just told me what went on. 21 increases.
22 Q Other than that, do you recall anything 22 Q Okay. Is it based on the fees thaf the practice
23 specific? 23 receives for the services you provide, or just
24 A No. ) 24 the number of hours you work?
25  When's the next time you saw Mr. Fusco? 25 MR. GRAY: Ohjection.
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1 A Idon'tknow. 1 goes too far further.
2 Q Don't know? 2 MR, PESKIN: As I told yous,
3 A Iknow thatif I work, I get paid. 3 I have no intentich of prying into his personal
4 Q Okay. So you don't understand the details of 4 affairs in terms of asking him how much income
5 how your compensation is calculated? 5 he earns. I'm simply asking him his knowledge
6 A IfI see more patients, if I work longer hours, 6 as to manner in which he's compensated. I think
7 I get paid more. 7 that's perfectly fair,
8 MR. GRAY: Objection. 8 MR. GRAY: Why don't you
9 @ Well, my question is: Do you understand you can | 9 ask him if he treats - if his freatment to
10 be seeing patients, and the degree to which the 10 certain patients are different based upon their
11 practice is reimbursed from that patient differs 11 income or their insurance. It might -- it might
12 from patient to patient; do you understand that? 12 jump right to the conclusion.
13 MR. GRAY: Hold on one 13 MR. PESKIN: That's a
14 second. What was the guestion again? 14 conciusion for somebody else to draw.
15 @ Do you understand that not ali patients that you | 15 MR, GRAY: Yeah. 1 know
16 see result in the same income to the practice? 16 that you're not interested in that condusion,
17 A That's correct. . 17 but go ahead.
18 Q- Okay. Do you know if your income is tied to 18 MR. PESKIN: I know what his
19 simply the number of visits, or is it ted to 19 answer would be. I'm just asking a question. I
20 the income that the practice receives? 20 know what the answer would be. Let me get back
21 MR, GRAY: I'm going to 21 to the question I was asking about.
22 object. 22 BY MR. PESKIN:
23 ) MR. PESKIN: I'm not asking 23 @ Isthe amount that -- is your compensation tied
24 for the numbers. I'm just asking for the 24 to simply the number of patient visits, or the
25 system. So I don't think there's any reason o 25 income generated from your visits?
62 84
i instruct him not to answer these questions. 1 MR. GRAY: Objection.
2 MR. GRAY: Idon't —-I'm 2 Q If you know.
3 not exactly sure what the relevance is to this, 3 A Ijusthave to answer that question like I did
4 and I believe the questions are inappropriate, 4 before, If 1 see more patients, I get paid
5 I think we're geiting to the point where I'm 5 more. And I treat all my patients the same,
6 going to begin to instruct him not to answer on 6 regardiess of what insurance they have.,
7 this. 7  Q Who makes the dedision -- is there a level of
8 MR. PESKIN: Well 8 dedision making above you at the Ashtabula
9 MR. GRAY: But I mean -- g Jinic as to how referrals are handled to
10 MR. PESKIN: You knaw -- you 10 specialists when there are patients that are
11 know the issue that I've got here, and 1 think i1 part of an HMO program?
12 I'm entitled just to explore generally without 12 A No
13 asking for details. I've not asked him yet what 13 Q Did you have any -- let's see, We got
14 earnings -~ 14 sidetracked, so I want to get back to where we
15 . MR. GRAY: [ think you're 15 were, ‘
16 attempting to — [ think you're attempting to 16 When was your next visit with Mr. Fusco? I
17 say that your client didn't get optimal care 17 think we got all the way into March, didn't we,
18 because Dr. Lee felt he wasn't going to get paid 18 of 20037
i9 or wasn't bringing enough money by treating your | 19 MR, GRAY: 1 think you
20 patient, and [ think it's inappropriate, I think 20 went into May --
21 it's offensive, and 1 don't think it's necessary 21 MR. PESKIN: Yeah, May.
22 to, you know, for him to divulge, you know, how | 22 MR. GRAY: -- of 2003.
23 he's compensated in terms of with respect to the | 23 Did you see him after May, 2003?
24 ailegations in this case, but — and I'm going 24 Q Did you see him after May, 20037 That's a
25 to start to instruct him not to answer if it 25 better question.
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1 A No, Ididnot THE STATE OF OHIO, ) 55
2 Q Okay. No other contact with Mr. Fusco that COUNTY OF CUYAHOGA. )
3 you're aware of?
4 A After May I, Lynn A. Regovich, a Notary Public
5 Q 2003. within and for the State of Ohio, duly commissioned
6 A -- 2003, there was like some prescription Ia)n(c)i qf:j;‘:;td; Te;eby Cim:ystgfit ;fz HtN !{EE’
. - 0., uly swaorn to te ruth,
/ request for pain medication. Other than that, the whole truth and nothing but the truth in the
8 no. . cause aforesaid; that the testimony then given by
9 Q Yeah. Iwas talking about your face-to-face or him was by me reduced to stenctypy in the presence
10 personal contact. of said witness, afterwards transcribed on a
11 A No. computer/printer, and that the foregoing is a true
12 VIDEOQGRAPHER: We have and correct transcript of the testimony so given by
13 five minutes left on this tape. him as aforesaid.
14 MR. PESKIN: 1think 'm I do further certify that this deposition was
15 about done. I have no other questions. taken at the time and place in the foregoing
16 MR. GRAY" All right. caption specified. I do further certify that T am
17 Great. not a relative, counsel or attormey of either
18 Larry, can we agree to give him a litde pitr_ty, or otherwise interested in the event of this
. ) action.
;g bit more tﬁ‘: .F;ESKIN' oh. sure IN WITNESS WHEREOF, T have hereunto set my
) ) ! ’ hand and affixed my seal of office at Cleveland,
21 MR. GRAY: - fo read Ohig, on this 5th day of January, 2005,
22 this? Okay. We'li read it.
23 VIDEOGRAPHER:  We're off the Lynn A. Regovich, Notary Public
24 record at 3:35. within and for the State of Ohio
25 (Deposition concluded at 3:35 p.m.) My Commission expires June 14, 2008,
66 68
1 THE STATE OF )
2 ) SS:
3 COUNTY QF }
4
5 Before me, a Motary Public in and for said
6 state and county, personally appeared the
7 above-named JOHN LEE, D.O., who acknowledged that
8 he did sign the foregoing transcript and that the
g same is a true and correct transcript of the
10 testimony so given.
11 IN TESTIMONY WHERECF, I have hereunto
affixed my name and official seal at
12 this day of
13 , 2005.
14
15
16 JOHN LEE, D.O,
i7
18
19 Notary Public
20 My Commission expires:
21
22
23 lar
24
25
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