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' UNITED STATES D'S?R?g’e(}jiRT Pace 4
NORTHERN DISTRICT OF OHIO (1? (Court Reporter marked Detendant's
@ WESTERN OIVISION 2 Exhibits 1through 3)
~ JOHN BYROM, et at., ) p1 .
o Praingiff ! @ CHRISTOPHER LAYNE.PHD ,
I ! ) @ A Witness herein, called by the Defendant as if upon
. vs. ) M. 3:81-CV-TIN iy Direct Examination,was by me firstduly sworn, as
' ™ hereinafter certified, deposed and said as follows.
.o CREMAAR RIlovL ) Judge Avern Comn @ DIRECT EXAMINATION
) [ BY MR BORELL.
Defendant . i ) ) 05 O.Doctor, would you pfezse give us your name
DEPOSITION OF CHRISTOPHER LAYNE, PH.D o and professional address.
(123 A ChristopherLayne, 2800 West Central Avenue,
{ie} DATE: Septamber 1, 1994 at 12:41 p.m. (13) Toledo.
{1%) PLACE: gﬂ:l:st Central Avenue (14) Q. What is yourprofession?
(15) Toledo, Ohio 15 A Clinical psychologist.
an REPORTER:  Tracy L. Spore, RPR e  O. Are you licensed as a clinical psychoiogist
Notary Public " in Ohio?
? ) ¢
(1 INOE ).(age2 13y A.Yes.
ftormn 19y Q. How fong have you Seen flicensed?
i Abtorney Page @0 A Since 1980,

{2} Mr. Borell

@1 0O.And how long have you been ai your present

Direct EXamination. ...eieieesssssssssssssss s @2 address?
’v;; Cross-Examination.....cocvvneeninnnnnnne, 4 3 A Ive beenat this address for about one
(& EXHIBITS @Y week; we just moved.
Pape 5
m @3 0.And prior to moving here what was your
t5)  Defendant’s EXNIDit 1 weversrsssssssssrrreeesssss 5 @ professional address?
Personality Assessment Inventory Results @ A Rwas 3450 West Central, about four blocks
{s) Defenda‘r;:;:‘sY sxhil;it 2 e @ from here.
19)  Defendant's EXNIDIE 3 erevenreeeeessenssesesseens 5 ® 0.Doctor, would you please give te Courta
+  Mr. Byrem's unrelated stressors ® description of your educational background. and could you
(/ 0BIECTIONS o please begin with your undergraduate work.
8 A lgot a bachelor's degree with honors from
i3} Attorney Line ®) the College 0f William and Mary, then 1got my master's
fe M See 2 (10 degree and Ph.D. from the University of Alabama. |took
Mr. Scott.. 8 (1) an internship at the Universityof Alabama Medical Center
(5] Mr. Scott.. 2 (12 In Birmingham, and then went on to teach at universities
) :: §§§§f 317 (3 and get involved in private practice.
e Seott. g (&) 0.Do you hold any certifications in
(170 Me. Scott.. 3 (15 psychology?
. :: ggg:; ?3 (& A Yes. Besides my licensurel am board
" Mr. Scott.. 10 ¢ certified in clinical psychology from the American Board
(19} Mr. Borell, 18 18) of Professional Psychology.
) b Borelt- z 119 O.And would you please explain to the Court
7 ke, Borel a @3 howa psychologist becornes board certified.
{213 Mr. Borell 8 egn A That's the advancedcertification in our
e b 2 field. Aker five years you quality to attempt to get
Mr. Borell 3 23) certification; you submit your credentials, and you also
{22} Mr. Borell 9 =] submit an extensive sample ot your work H you passthat
el Page 6
APPEARANCES: (1) phase of the exam, the_n you are examir_1ed aitday long by
I on behaif Of the Fiaintiff: el three board certified clinic21 psychologists. On the
() WILLIAMS, JILEK, LAFFERTY 6 GALLAGHER: 3) basis of all of that they determine whether Or not you get
5 Robert M. Seatr @ certified.
“ 309 toledo Legal Building ® Q. Whendid you become certified?
(s) Toledo, Ohic 43624-1601 ©® A 1980.

(419) 241-2122
on behalf of the Defendant:
DOYLE, LEWIS 6 WARNER:

(8) John Borell

202 North Erie Street
(9) P.0. BOX 2168

Toledo, Ohio 43603-2168
o)) (RQ9) 248-150C

(id) -- -

@ O.Are you associated with any universities?
® AYes, I'm atenured professor at the

@) University of Toledo in the psychology department
¢ 0.How long have you been associated With the
(AR University of Toledo?

iz A. Since 1989,

13 Q. Doyou also maintain a private practice?

pe A Yes, | do.

(15 Q. How long have you maintained the private
(18 practice?

¢n A Since 1970.

(18 Q. How much of your professionaltime. Doctor,

(18 in psychology is devoted to litigation matters such as is
2%} the reason we're here today?

z A Hyoutake into account my university work

ez and then also my patient contact, probably one-terth,
3 maybe one-eighth of my work is Ikigation-related.

@s Q. Thank you. Have you published any books?

COLLINS REPORTING SERVICE, INC.

(419)244-9385 ~ Page 1to Page 6



CHRISTOPHER LAYNE,PHD , 9-1-94

BSA BYROM, ET AL. V. SCHNEIDER NATIONAL xXnax-2)
\ Page 7 Pap1o o
A Yes; two. (1 the left leg, and a physician pronounced him ten percent
@ O Whaf are the titles of those books? ) disabled. That's important because after the accident he
@ A Onewas "Know your Psychological Experts," ) would be pronounced as six percent disabled, and so
G} and the second was a psychological torts manual. @) roughty = | think it's fair to say that his level of
® 0. Thosetwo boob sound refated to litigation, ) disablltty didn't go up atter the accident. One could
&) is that true? ®) argue that it went down from ten to six percent, but |
™ A That's correct. o) suppose that's quibbling.
@ O.Have you also publisheg any articles? 6] MR SCOTT {1l oprect and maove 10
© A Yes, Ipublished about 40 in internationally © strike as to his cisabiit, being ousice
(10) circulated Journals;those are on psychologicaltesting, (0 this witness's expernse
RN} depressionand children. 1 Q Is athere a psychological significance o
12y Q. Are those related to litigation in any way? 12 the jevel F disabiiity?
sz Ao No. {13y A Sure. The psychologistsin this case are
¢4y O.Doctor, at the reqoesi of the attomeys for (1¢) battling to some extent over the notion that physical
(15 the defendant did you examune :he plaintiff in this case, (15) disability causes mental illness. | believe Mr. Byrom
18 John Byrom? (18) would argue that his psychological problems are the resuft
un A Yes, |l did. nn of what he believes are physicaldisabilities caused by
(18 Q. And when did you conduc: that examination? (18) the accident. So tt's importantfor me not to ignore what
(199 A September3rd, 1993. (19) the physicians are saying in this case.
20y Q. Wheredid that exarmnation take piace? @) Q. So using that type of information, is tHt
21 A. At my former office on Central Avenue. 3] unusual in your fieid?
22y O.And a?the time of the examination did you 2 A R's notonly not unusual, we're really
23) take a history from Mr. Byrom? @3 requiredto use it We would be remiss if we didn't take
@4y A Yes. =4) the opinions of physicians into account.
Page & Page 11
(1 O.Wouldyou relate to the Court, please. the 1y O.Continue on with :he history that he gave
@ history that Mr. Byrom gave you. @ you, Doctor.
@ A Yes. Inrelatingthis I'llbe referringto @ A. Okay. Hehad two other stressorsin his
) a mental heakh problem that Iwil calt a hypochondriacal (@) lfe besides the hard work and the physical problems,
® problem, and so that might help us to organizethe history ) particutarty being shot and getting ten percentdisabled
) that I'm about to talk about. &) in Korea. Histhird sort of cluster of stresses were WO
Ite} I reviewed about 50 pages of documents and o) divorces.' He marriedin 1954, but the marriage turned
(8 then interviewed him, and on the basis of that information 18) sour, and he was divorced relatively quickty, and then
© ldiscoveredthat he had the history, the childhood ® lost touch with his daughters entirely. Then had a second
(1o experiences of a person that was going to become a (0 marriageabout a year later and zigzagged in and out ot
(1 hypochondriac, essentially. His father forced him to work (1) this relationship right around the time of his accident,
(12) S0 hard that his siblings realty thought it was nearty (2 and | mean only a month or two before he separated from
[t abusive. He worked about four hours everyday when he (3 his wife, and months after the accident he divorced his
went {14) second wife. So that was a major stressor occurring all
(16} to school, and when he wasn't going to school he was (19 around this accident.
(15) working about 11 hours a day, and this was when he was age (16) And that realty conciudes the major points
(18) six. Hemanaged to get through school up to the 11th (1 of this fellows life beforethe accident. and the next
n grade, at which point he quit and entered the Army. Mer (:8) part of his history involvesthe accident itselt,
18 he got his GED, though. He then went off to Korea, and 199 0.And did he describe the accidant to you?
(18) then after coming back from the Korean conflict he worked zo A Yes, hedid, and lalso looked at records on
20) a whole iot of manual, routinized jobs for pretty much the 2 the accident Four years ago he was sleeping in his truck
@1 rest of his life up until recently. And the reason | 22) when he was rear-ended or at least hit by some other
(22) bring that up is that often hypochondriacal people have a 23) truck He described the accident as one that threw him
23 history of fairly simple but gruelingwork requirements. 24 around, but I noted that he didn't act injured after the
24 Okay.. Sothat's his work history Page 12
Page 9 0! accident; he didn't even act dazed. Instead, what he did
" Now let’'slook for aminute at hts physical o) was something that was quite alert and adaptive; he rushed
.2, disabilities beforethis accident. Q) out of histruck in order to catch the other driver. He
@  O.You'recontinuing on with your ‘wstory now? @ had a suspicion that maybe the other driver would leave,
) A That's right. I'm continuing with the ) S0 he decided to go out to catch the person who had hit
is) history. &) him. He found the other truck driver. The other driver
s  O.This is information Mr. Byror gave vou® ™ called the police, and Mr. Byrom went back Into his truck
m A Correct, or | got from the documents. 8 and got dressed. Again. rational, physicallycompetent
®) Beforethe accident he had a briet brush ) behavior.
® with death when he was about two; that's probably not (10 When the police arrived he did complainot
10) terribly important now, but what ts importantts that at ] iy some pain, but he refusedto go to the hospital and
0o age threezhis parents gct him to start smoking: by age SiX z, instead went right back to work. He got his truck fixed,
(12) he was clearly addicted to nicotine and was smoking about n3 phoned his employer and his insurance company, took some
(13 a pack a day. e Tylenol, and then drove 500 miles. That driving stint
pey  O.Whyis that significant? s lasted trom 9:00 am. until midnight. Now, | needto
p5 A Well, because later he devetoped emphysema. s emphasize that particularwindow of events. This was an
18 and a lot ot his problems now, ! think. are retsted to ) accident wherein which after the accident he responded
47 that fairly harrowing diagnosis 2nd the problem of 5 immediately with adaptive behavior. catchingthe other
(18; emphysema; realty. it's roots were laid in a feflow that 2 driver, then getting dressed. then refusing to go to the
18 started smoke at age three. 27 hospital, then working ail day in a sitting position
20) MR.SCOT !m gong = omect axd - driving a heaw truck- There's several conclusions we can
20 move to strike the last pa~ ™~ s = draw from that: the main one that ts clearly within my
o outside this doctor's expa~cs = area of expertise -
e?, A The most Importantpiece ot his health - MR SCOTT Esztors we gstrothis !'m
24 history before the accident was Xorea where he was shot in
COLLINSREPORTING SERVICE,INC (4191244-9385 Page 7to Page 12
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Page 13 Page 16
n going to object just sC you 0w Or e ) ditferemt kinds of scales. One scale that we can useis
@ record @) the famous Holmes & Ray scale; that's the first column
@) MR BORELL Whats your objecton 3 thetable.
@) going to be? @ 0.Jus! brefly explain to the Court what you
5 MR SCOT ODWOUS|y there s no 5 mean by ﬂ’e Holmes scale.
& questionas to opinions yet, conaiusions & A Actually, It's been popularized. and that's
™ that may be drawn or may not be drawn We ™ sort of unfortunatebecause it's actually a very good and
%) needto get to ha right form | think s precise scale, and it's been popularized, and so many of
@) BYMR BCRELL o) us have seen this in magazines. You rate your stressors,
0y Q. Doctor, during your festmony tocay | may 0% and peoplewill - jokingly people will say. I have had
() ask you some questions for you {o give an opinion Of a 1) 250 points or I had 30C points during this last five
(12 conclusion. or you rmay on ycour own render a conclusion or 2 years, or whatever. And magazines will urge you to rate
(3 an opinion. Wouid you please rmake &ll of those (13) your stress level. Butthe scaleitsel is really a quite
(4 opinions = wouid you pfease exoress them to 2 reasonable {1ay reliable and good scale. And | have rated his stressors
(15) degree of psychological ceriainty. 15) on or near the accident in time, and I've come up with on
15y A okay. 16 the Holmes scale a divorce is 73 points, separation is
(1m Q. Soanytime you give ar: ooinion or ik another 65 points, a job lossand a new job is 47 points,
(18) conclusion, it nus! be fo a reasonabie degree of (12 the diagnosis ot emphysema is 53 points, brokenankle is
(19 psychological certainty (to) another 83 points. and it he were - it he had been
20 A Okay. All right. ) physically Injuredin the accidentot April ‘89, if he
=t O.Wouldyou then continue on, Doctor. @) were physicalty injured, then he would get another 53
220 A Sure. The relevanceof all of that behavior 22) pointsfor that. And SO my overall pointis that on the
23) Isthls, That it Is my opinion to a reasonabie degree of 23) Holmes scale his total unrelated stressors come to 291
24 psychologicalcertainty this is not behavior of a person 24) points whereas the stressor of the accident of April
Page 14 rage 17
m that sutfered brain damage; this is not behavior of a " ’89 - again, assuming that he was physically injured in
@ person that sutered from a trauma that was so @ that accident, a dubious assumption =
@ psychologicallydamaging that later it would cause some 2) MR. SCOTT: Objection. Move to
(@ kind of mentaliliness. #t is insteadthe behavior of a ) strike.
5 personwho is reacting normally and adaptively to a minor © A = butassumingthat, he gets another 53
8) - trauma:-getting dressed, looking for the other driver, ] points T that.
™ going on back to work. Okay. Q. Docror, would you explain to the Court 'he
©®  0.Does that conclude the history portion that 5 psychological significance of the scores that you just
@ you took curing the exam? ©) related to us rermembering, again, that any opinion or
10 A That conciudes the history up to and 1) conclusion that you give must be fo a reascnable degree of
an Includingthe accident, butthen there's more history ! psychological certainty.
12 after the accident, what happened to him after the 23y A To areasonable degree of psychological
(13) accident. {13) certainty Ican say that Mr. Byrom's stresses on or near
ey Q. Okay. Then continua on with that history as (14 the accident were primarily unrelated to the accident and
(55 it relates to after the accicent. 115 that at its worst the stress levels caused by the accident
18 A When hefinished his day's work, fairly (16) are fairly insignificant.
(7 grueling day"s work. he did complain of more pain. He i) MR. SCOTT: Objection. Move 0
8 went home but still waited two days before he even called (18) strike.
{19) a physicianat all. He never went to the hospital during ¢9 Q. You also have a second set of numbers called
20) these early days after the injury. After the accident the 20} a DSM scale.
=3} stressors that had begun to emerge before the accident, zn A Right
@22) that is to say unrelated stressors, increased. rzy Q. Would you expiain to the Court wha! the DSM
23 0.Youhave used the tarm stressors  Could you 23 scale is.
2¢) explain to the Court what you mean by that? 2¢y A Well itisjust another way to rate the
Page 15 ) Page 18
in A Yeah. 1 just mean traumatic or stressful, " stressors. It's similar to the Holmes-scalein that it is
2 emotionalfy stressful events, everts that muse emotional 2 a quantification of stress levels. k doesn't agree
I3 distress. Again, it's relevant here because this case in ) perfectlywith the Holmes scale, but on the other hand
) my mind revolves aroundthe question af the psychological 7 agrees reasonably well. And that scale isfound inthe
) significance of the accident as opposedto, of course! =) DSM-11i-R, the diagnostic and statistical manualthat we
® other stressors in his life. Within 16 months of this ® all use. Underthat stress scale his accident a its
o) accident on one side or the other he was separated from ) worst would give him five stress points, f i e points of
[} his wife; he got a new job at a new trucking company; @ stress, and his other stressors would give him 20. So it
@) emphysemawas diagnosed ~ and by the way, he kept right ©) doesn't matter which stress scale we look at,in either
(10) on smoking; he endured his second diorce; he got 9 caseto areasonable degree of psychological certainty the
1) irritated with his former lawyer; he broke his ankie and o accident is relatively iess stressfulthan the cumulative
12 was ina GHL for six weeks. Again, my point here is that (12 effect of his other stressors in his iffe.
(13) those are all individuallyfairly important stressors. 3 O.Doctor, as part of your examination did Mr.
(1) And lhavedn tact. a chart that lllustratesthat. 14) Byrom also relate some physical complaints to vou?
5 Q. Let me hand you, Doctor, what's been marked 5 A Yes. Investigatinghis history he first
) Defendant's Exhibit 3. Do you recognize that? R told me about and confirmed what the physicians records
@ A Yes, that's from my report. ) had already suggested to me, and that is that he had
(18 Q. Would you explain to the cour! what that 118) compiained right after = right after his accident he
13) chart is or what Defendant's £xhidit 3 1s. ng; complained df several odd problems and some other
20 A. Yes. This is, again.a chart from my problems
1) report. And what it does is it makes the point, the 29 that would make a little more sense.
er) overall point that stressors can be rated 0n a scale. We 24 Q. Before you continue ori with his physical
an don't have to list stressful events and then speculate 2z, prodlerns, is Ihe-e a »~sychofogical reason why you would
about them: we can rate the intensrty using one of two @3 ask him his medical probiems?

COLLINS REPORTING SERVICE, INC
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Fage 19 Page 22
i that. | would be remiss in my duties as a psychologist to [ ¢ A Correct. Correct. A therapist named
@ ignorethe opc;nt:ons ozphyS|C|arl15._ SdO thjat'l try togko in () Hatfield noted muscle spasms and range f motion
@ my report and here today what | tried to do is to make | contractures. A Dr. Stein diagnosed a possible nerve root
“ clear that when ltalk about physicalillnesses, I'm ‘, {3; impingement. The point is that I could find no consistent
&) talking really about the opinions of physicians, not my ; ) medical diagnosis.
s own oplnlon. i Q And whatis the psychoicgical significance
& © You,of course, did not rz221 any meaical 1 of that inconsistent medical diagnosis?
© conclusionsyourself? i A. Well, then I'm led =
© A No. And I make that staterment in the report : MR. SCOTT Before you get to that,
{10) quite carefully. 1 make no medical opinions in the : I'm going tc object agan and move 1o strike
B report. because Idon'tthink this winess has the
(122 O.An/ correct that you re us =g megical expertise M comment on Me orthepedic
(13 diagnosis D reach a osyz >ciogical conclusion7 surgeons involved in tis case or whether
14y A That Is correct. | want to emphasizei their separate diagnoses are consistentor
(1s) would be remissto do otherwise. k would be downright not.
(15 toollsh for me to take the position that akhough he's MR. BORELL: Go ahead, Doctor.
It been seen by physicians and although there are physicians' #1m A A st of diagnoses that are not consistent;
(18 records available, I Will ignore those records. That (13 that isto say they're not the same words, not the same
(18) would be afoolish position for me to take. (19} diagnostic category, increasesthe probability that the
@0, Q. Wouldyou cona‘inge ther, zoclor, and relate | 29 person_has a hypochondriacal protfiermn; it decreases the
[cd} to the Court the pfysical complaints that Mr. Byrom Y probabiiity that it's a genuine physical problem. For
(22) refated to you. 2) example, it he were diagnosed consistentty with a broken
=3 A.Yes. Notonly the ones he retated to me, ek spine after the accident, it everybodywha saw him saw a
24 but what the record said. He complained of cervical pain, @4) spinal fracture, that would then give much more credence
~age 20 ~ Page 23
) neck pain in general. stiftness. a numb right shoulder, ) to hisreal physical complaints. But that's notwhat I'm
@ tingling right fingers. Then he complained of headaches, [ra seeing here.
3) more neck stiffness. Then he complained of ringing in his @ Q. Doctor, are psychologists trained to make
() ears. And then he complained of problems urinating. And @ psychological conclusions of evaluations based on medical
5) then much later, over two years after his accident, he 5] diagnoses that are made by other people?
(5) -began to complain of blacking out and passing out, and ) A Yes. And nutonly are we trained to pay
! those problems really emerged over TWO years after the lu] attention to what physiciansdiagnose, but as Isaid, in
® accident. ) (8) addition, it goes much farther than that; we must pay
® G ?o the;e pE_yshlctﬁl comﬂfa".,‘,sh a_na :hg tme ted & ©) g_tgention to those variables. We would be negligentif we
(0 rame in which thev appear that Mr. 8vrom related to you 10) id not.
(1 of that appear in the mecical recorcs, do they have a (11 O.When you say 'must,’ would you explzin to
{12) psychologice! significancs? 1:2) the Court what you mean oy that.
(13 A Yes, particularlythe blackouts and passing (#3 A Yes. Maybel can do it by use of an
{14) aut two years after an aceident where even at the rime he Lo example. f someone came in and said that he fett nervous
5) didn't lose consciousness. T and sleepless, and then he also mentioned that he had been
(s O.Whatis the psychological significance of 118) diagnosed with hyperthyroidism, it would be foolish for me
[k} these Compla/'nr_s? (17 to diagnose anxiety without first confirming that he had,
rey A Marly people with hypochondriacal disorders (18 indeed,'receiveda diagn(_)s_is of hyperthyroidi_sm. The
(19) claim that they blackedout or that they b_Iack out. R's I o9 reason is the hyperthyr0|d|smcar_1 cause anxiety sym ptoms
(20) a sort of typical hypochongirlacalcomplalnt that goes b2 and sIeepIessr_less. S_o lam required to pay attention to
R} right back to our sterectypical so_uthern belles who get a @1 what the physmlan; diagnose. There'_s s0 many other
(22) c%se;:lf(thﬁvaporr]s agq ha\I/e to I'Stlt dzwr: and tswoocu; it has 22} examplﬁs of drug S|d%fezects or medical prﬁblems that
23 about k a hypochondriacalquality. As | mentione boes) mimic the symptoms epression @ psychosis or anxiety.
@4 earlier, lwould be remiss in not noting that his medical R4)  G.Soas a psychologis: the:! you have some
Pags 21 Page 24
Ih tests were normal. The physicians’ reports, x-rays and 0 training in understanding medical giagnosss, at /éast how
@ spine MRls and neurological exams were all in the normal 2 they interrelate with psychological preblems?
) range. It's important. Ithink. for me to pay attention @ A Correct. Yes. Yes. But we don't offer any
() to those findings of physicians given the tact that here &) opinions ab ut the medical problems; instead, we rely on
) we h{_;lve somebody that's comg!aining of a disabling &) the opinipnscf p_hysic!ans. And e_lll I'm saying here is
© physical problem, and yet medical tests are normal. © the physicianopinion is that medical tests are normal;
™ O. Wouldyou explain to the Court how that has o] the physician opinion is that there are a number of
® a psychological significanice. [ complaints. And when it comes to the diagnostic
© A Thatis aimost the definition of a Lom categories, they are not consistent inthe sensethat the
(19) hypochondriacalperson. |say almost the definitionof a ) physicians are using differentwords to describe this
(11 hypochondriacalperson. that they complain of physical (1) person's diagnosis.
[ problems but there are no objective signs of physical | vz Q. AndYyour comments and iesimaony on e
(13) disease or physical disability. The diagnoses of him, | L) physicians' diagnoses are related thenjust to the
(12) tried to pay attentionto those physicians' diagnoses, but ! (1a) psychological impact of that?
5 the problemis that they Seemto disagree one with the ! ¢5 A Right Right.
) other, which leaves me in a kind of quandary. Dr. Simon ¢ & O Youhave not made any independent medical
7 diagnosed cervical strain; sexual dysfunction; and of o diagnosis?
{18 course the ankle fracture later, and that was an unrelated l 28, A. Notat all. Ihave never made an
s problem. Dr. Rogers diagnosed what's called cervical pain N independent medical diagnosis and would not do that. That
20) syndrome, which as | understood Dr. Rogers' reportd May. | =2 wouldn't be a correct thing to do.
21 1989, cervical pain syndrome means that this man i @ty O During your exarnination of Mr. 8yrom did he
freey complaints of a lot of pain around his cervix. el mention an impotence oroblem to you?
zn Q Thal's your underslandi~z =/ 0 Onoe’ 23 A Yes.
24 diagnosis? i ©ore Q. And what did he tell you about that?
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‘ Page 25 Page 20
0 A. He said that that problem emerged a bit 1 a hypochondriacaldisorder.
@ later after the accident. and he told me that at the time @  0O.Doclor, as part of your evaluation of Mr.
1<) of my Interview that his impotence was by far his major 3) Byrom did you examine fests that were performed by a Dr.
(@) problem, that he had gotten over his depression. a) Copple in Tennessee?
5 O.Mr Byrom then alsc discussed gapression ® A Yes.
5 with you? ®  0.Do you know when those tests were performed?
A Right- He said that he had gotten sort i A.Yes, Dr. Copple performed the test =
@ depressed earlier but that the depression had gone away ) MR. 8COTT: 's Copple
©) since then. ©  A. I'msorry. =in October of '91.
poy  Q AndI'mno: sure ! askad you this, but what (o) O.What tes! did he agminister Dr Copple?
(11) was the date of your examination of Mr. Byrom? (1) A. He administeredtwo tests. both of which are
12y A. September 3rd, 1993. (12 very good tests. One isthe Beck Depression Inventory,
3  O.Didyou afso have a:: ooportunity during your (13) and the other is the Minnesota Mukiphasic Personality
(1¢) exam fo observe Mr. Byrorn s behavior? (14) Inventory, which is called the MMPI.
¢#5 A Yes. (5 O Would you explain to the Court what the
rng  O.And as a psychologist ar2 you trained to 18) Beck'sDepression - #s i! Inventory3
1N observe the behavior of a person then make a ,psychological 17 A Uh-huh.
(1) interpretation or diagnosis of tat behavior? (18 0. Wouldyou explain to the Court what that is.
(e A Yes. (18} A It was agood test to administer to Mr.
zoy  O.What behavior ¢id you coserve from Mi. 20) Eyrom because the question is, Is he depressed. The Beck
@21 Byrom? ©n Depression Inventory is a test that specificalty measures
22) A The two most importantthings were that, 22) depression, and SO it was a good choice.
23 number one, he just didn't look depressed; he never cried; @3  Q And did you review ¥at tes: as ft was
ze he never appeared sad; he didn't hang his head; his voice 24) administered by Dr. Copple?
Page 26 Page 29
1) was sutficlentty loud; his gestures were animated; he ) A.Yes.
2 smiled; he laughed at jokes; he was cordial. He showed @ Q. And you have several documents or several
e none of the typical face-to-face symptoms of depression. [c)] exhibits in front of you. One is labeled Defendant's
@y 0.And as a psychologis! you have been trained ) Exhibit 1.
) to recognize physical symptoms of depression? & A Uh-buh.
%  A.Yes. Behavioral symptomstoo. ® 0. Would you explain to the Court what
@ Q. Behavioral symptoms, are those the symptoms ] Defendant's Exhibit 1 :s, the lop chart.
®) you just mentioned? ® A.Yes. ttis —well. Defendant's Exhibit 1
© A That's correct. Yeah. Onthe other hand o) is my administration of the personalityassessment
(10 his behavior conformed quite nicety to a diagnosis of a 10) inventory.
(1 hypochondriacalproblem. Peoplewho have these kinds of 1 O0.Whatis Deferidant’s Exhibit 2?
(2) problems are typicalty breezy; they're sort of defensive, 12, AL Exhibit 2 is a combination of two MMPis, the
(13) that is to say they realty don't want to talk about their (3 one they administered and also the one that Copple
14) emotional problems very much. {14} administered earlier. Now, what is not on either one of
s O.You've used the tern *hvpochondriacal 15 these two exhibits, what is not on either one of those is
(15 several times. Why don't we bke a moment - | know (18) the Beck Depression Inventory.
“n you'll talk ebout it fater - to explain to the Court wiat Q. Whatl were the results of the Beck Depression
(13) that tern means. (18) Inventory as administered by Dr. Copple?
(19) A. There is a real mental iliness out there (18] A. He, Mr. Byrom. scored normal on the Beck
20) suffered by a substantial portion of mentally ill people )] Depression Inventory; the significanceaf that 1cannot
21 that consist of exaggeration of physicalproblems. The @1 overstate. Apparentty Dr. Copple went into this test
22) mechanismwhereby the mental illness comes into being is @22} wondering if Mr. Byrom was depressed; he therefore wisely
23 really explained by the term "secondary gain.” What it @3 chose the Beck Depression Inventory. What he found with
o8 all means B that if | have a hard life, if | have to work (24) this inventorywas that Mr. Byrom is not depressed. |
Page 27 Page 30
(1} very hard, if I'm pushed to work hard by my father, then | {1} think that's significantand interesting. You have to
2 undergo a io?of stress, | begin to want to escape from 2 keep in mind | did not dizagnese depression because | take
a it. lhave Several choices; normal people go aut and o this test seriously.
@ attack the stressors and modity them or change them or get @  Q Howis the Beck's Depression Inventory rated
s rid of them. Other people react by withdrawing in one way & or analyzed? How does one do that?
® or another; they get drunk a lot and the boaze takes away ©® A It's really quite simple; the test taker
0 the stress, at least temporarily. Other people imagine ] respondsto a number of questions about depression, and
® that they have physicalilinesses because by doing that ®) then his responses are added up. And Mr. Byrom scored
@) they get a break they don? have to work anymore: they ) s, which is clearty inthe normal range.
(10} get sympathy from their family; they develop what's called (199 OAnNd the s was the score that Dr. Copple
(1) a sick role SO people treat them with lots more respect ) attibuted to the test?
2 and lots more indulgence;they don't get many demands; and 2 A That's right. That was Cr. Copple's
(13) if somebody does dare to demand something from them, they (13) discovery, not mine.
(14) say. Look, Ican't do it because I'm sick. I'm physically (19 0. Now, there was a second fest that was
15 sick Sothe claim of physicalillness is not a lie; it's (135) administered by Dr. Copple, and that was the MMPI?
(5 a coping technique much like getting drunk Is or becoming 15 A. Correct.
(47 an alcoholic whereby the person avoids responsibility and ¢m Q. And, of course,you also administered an
118) gets rest; they get to go to physicians and get medicine (18) MMP; is that correct?
(19 and all sorts of things. So that's the mental iliness (31 A That's correct.  _
o that | call hypochondriacal. ey O.Would you expfain D tho Cour! what an MMPI
2y O Thatis a psychologice! illness? 29 is.
22 A Right NOW,the technical term that we 22 A.Yeah. tt's an objective inventory. The
a7 should be using here is somatdorm pain disorder. and I'll i important point that the Court should be aware of is that
en talk about that later. But a somatoformpain disorder is Re) there's several ways for US to evaluate Mr. Byrom; we can
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It talk to him and get a kind of intuitive feel for the way & A. Yes, they certainly have. "
el he acts; we can review his records and his history and get @ Q. The Defendant’'s Exhibi: 2. tha second
) some kind of afeel for what his psychological problems ) heading under "lie* 1S “fake bad "

(4} are based on his history: and in independence «t those ® A Right.

) other tWo methods, we can test him, we can give him 52 O.As/recall from Dr Cocple's testimony he

6) psychologicaltests. ® disagread that that was a proper tern to use. Have you
o Ot the three methods: history. behavior and ] reviewed Dr. Coppte s testimony?

(8) testing, by far the most accurate is testing. The reason ® A Yes. | have.

@) testing is the most accurate is that it doesn't depend on ©  O.Wouldyou agree with tha! nortion of his

(10 my intuitions or Dr. Copple's intuitions, instead it's an (o testimony?

(1 objective St of indicators. ¢t A No.

(12) Now, the Beck is objective, and the MMPI is 2 O.Wouldyou explain to us wiry not.

(13 objective. Inthe case @ the MMPI, it's about 560 (13 A Well, the books that | talked about earlier,

(14) questions; they're all true/taise. Mr.Byrom sat down and (14 the atlases of profile, routinely refer to the second

(15) answered each of these 560 questions either true or false. (15) scale as a “fake bad' scale, or they will say that the

(16) He put his graphite from his pencil into atrue or false (18) scale detects faking bad. s inthe literature all over

It} columnin every case. And then it was the job of Dr. [k} the place.

(18) Copple and Ito simply add up his trues and fakes in e Q. Sa Beterm 'fake bad" is not your term?

(19) ditferent combinationsto come up with these scales. So r9) A No. .

20) the graphs that you see in Exhibit 2 are not some @0 Q. lt's something that YOU recerve from the

@1) intuitive concoction on the part of Dr. Copple or myse!; 23] atfases or the manuals that you described?

22) Insteadthey are graphs that are objective, really @2 A Correct. Yes. Yes.

z3) generated by the test. And then the interpretation should @3 0. Now, have you giver: us a/l your conclusions

24 be quite objective because the Interpretation should be 24) or all the findings from the MMP! that were administered

Fage 32 Page 35
&) based on atlases of MMPI profilesthat are available to " both by you and Or. Copple?
@ all psychologists. And that's what | did; | simply go to 5 A Well, let me just emphasizethat both Dr.
<) the book or the books and look up what the profile means, <)} Copple and myself found profiles where the peak was
@ and that's what Idid in my report. (@ hypochondriasis. There is one more - really tWo more
& Q. And Defendant's Exhibit 1 s the scores that ® points worth making, and they are that this shows that his
16 Mr. Byromn - the resufts are Mr. Byrorm's? ® primary problemis not depression;the Beck Depression
@ A Exhibit1 is Mr. Byrom's profile on another o] Inventory had confirmed that already. His primary problem
[ personality test called the Personality Assessment @ is this hypochondriacalproblem.
® Inventory. ldon't have these profiles labeled, and ) The second point that's very importantis

(10) that's the problem. Ishould have labeledthem, and | (10) that this, indeed, is a valid scale of a psychological

() didn't. (1 problem called hypochondriasisor somatoform pain

2y Q. Explain to the Court then what Defendant’s (2 disorder. Obviously this scale is not a scale that

(13 Exhibit 2 is. 13) detects real physicalilnesses. Obviously the

149 A Defendant's Exhibit2 are two MMPI profiles, (1¢} constructors df this scale were very concernedabout this

(15) those of Dr. Copple and myself. The striking thing about (15) scale not being a measure 0f real physicalillnesses but,

(18 these profiles is that although the tests were (15) infact, being a measure ¢t hypochondriacalproblems, and

(n administeredthree years apart. they are remarkably 7 SO soon after the Scale was constructed researchers went

(18) consistent. Administeredthree years apart and by two {18} into hospitals and found people who were really physically

(19) different psychologists, and yet if you look at them, (19) illand gave them the MMPI, and they found that these

{20) they're pretty much in lock step one with the other; | {20) really physically ill people scared normally on the

[r3)] believe that there's not a dime's worth of ditterence @1 hypochondriasis scale. The notionthat some people have,

22) between those WO profiles. And Dr. Copple's deposition 22) the notionthat when you get more and more physicallyill

23) also suggeststhat; the profiles for all purposes are 23 you look more and more hypochondriacal on that scale is

24) identical. 24) quite naive. The test constructors weren't SO foolish as

Page 33 Page 36
Q. Wouldyou explain o the Court what that 0] to make a test scale, call it hypochondriasis, but then
e} chart means? What are the findings as a resuft of that e turn around and have the scale go up whenthe person is
3) test? @) really physically ill. That would be a terrible scale.
) A R shows roughly over a three-year period ¢y  0.Do | understand hypochondrasis as that term
®) this man has scored a peak on a scale called & is used in the MMP! ang as it appears on Bxhibit 2,an |
®) hypochondriasis. Now, just as a side matter, the first & correct thatit does no! measure real physical pain?
[t three scales, the three scales & the top of that chart, @ A Correct
8 are called the vatidity scales, and they ask the question, ®  OMWhatdoes it specifically measure?
® Well is this protiie valid: does this profile really tett © A The exaggeration of physicai painor the

(19) us what Mr. Byrom is like. And the answer is that, Yes, (1% confabulation of physical pain, the taking of physical

(i1 he scored Inthe normal range. These three scales - the ) pain.

RES normal range, by the way, is the shaded portion of this P Q. Youtell us then, Wha is the significance

(13) graph, and that's true for the other - for Exhibtt Number (13 ofboth your test resufts and the test resufts by Dr.

14y 1 aswell. So my point is that he scored inthe normal (14) Copple?

(19 rage of the validity scale, SO we can trust the rest of (155 A Yeah. To a reasonable degree ot

(16 the profile, and the rest d the profile is quite clear: (5 psychological certainty this is the profile of a person

i) he scores a peak on the hypochondriasis scale. "7 with a hypochondriacal problem, a mental problem; it is

(18) 0.1 remind you. Doctor, w5en you express any (s consistent with normal medical tests, a wide range ot

(1%) opinions they must be *¢ a reasonable degree o {13 unusual complaints like blackouts; it is consistentwith a

20! psychological certainty 20! personwho at the time of the accident acted normally and

=y A Yes. 24} yet later claims that It was a disabling injury. it's

=2 Q And have all your op:n:0ns and conclusions 2\ consistent with all of that.

2 you've given us so f2r been to a reasonable degree of rx O Did you reach a diagnosis?
24) psvcholoaical certaint,? 24 A Yes,"partially based on this profile but
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{1 also partially based on my other profile, which is the M somatdorm pain disorder. now they simply ¢caii # pain

) Personality Assessment Inventorythat, as you will notice, ® disorder. The term somatoformwas proliferous,

] is valid. ® O.What,again, Wes your diagnosis, Doctor?

12y O.Before you explainthe resutts, wty don't ©#) A Seomatoform pain disorder.

5 you explain to the Court what the personality profiie - m  O.Wilryou explain to be Court what that is.

® is that 'he correct terminology? ® A Yes. Ris, as Isay in my report. a

7 A Personality Assessment Inventory. (o) problem of exaggeration of physical ills for the purpose

®  O.And those results are reflected in Exhibit ® of getting out of work. The person usually after a minor

[l 1? ©) trauma, either at work or on the highway, the victim will
oy A Correct. (10) beglnto claim that the trauma caused him to became
119 Q. Would you explain to the Cour! first what Yy disabled and ill and specificaity that the trauma caused
(12) that test is. (12) the victim to feel pain, physical pain. By virtue of
n3 A it's very much like the MMPI in that it is a (13) those pain complaintsthe person receives all kinds of
(14) subjective ~ itis one that forces the - in this case, (14) rewards; he gets to escape from the stress, he gets to
(15) Mr. Byrom, it forced him to make marks with a pencilin (19 quit working. he gets sympathy from his family members. he
(16) certain pigeon holes. It's easy to courtt up his marks; (18) gets drugs. Painkillers can be a great relief from
(an it's easy to put them on the scale form and to come up (17 mental suffering and from stress. So they essentialty get
(18) with scale elevations or scale scores. That's all 18) pain pills, and so the processfeeds on itselt with the
(19) objecttve. Then, once again, the profile can be compared (19) person continuingto complain of physieat ilis, getting
(20 with the profiles of other people in order to generate a (20) rewards because he complains, an¥i thereforeimtensitying
1) very objective interpretationof the profile. And in this @1 his physical complaints.

22) case Mr. Byrom scored a peak, really one and only one peak @2  0.Doctor,do you have an opinion - and once

< among the clinical scates; it's called somatic complaints. 23 again, to a reasonable degree of psychological

24) His peak was 0N the somatic complaints scale. And = R4) certainty - as to the cause of Mr. Byromn's disorder?
Page 38 Page 41

¢ 0.Could you explain t0 the Court what that is ) First, do you have a cause opinion?

@ or what /s the significance of that? @ A Yes.

@ A Itsbasicallythe same result as both of @ Q. Whatis that opinion?

@ his other MMPIs, as a person with a hypochondriacal @) A To areasonable degree of psychological

& tendency to exaggerationof physical pain in order to ® certainty it was caused by his Stressorsacross his life,

® .escape from stress. ® particularly the foundation laid by his slightly abusive

7 Q. Wouldyou then exp/airn to the Court what is " slave~driving father. His father iorced him to work

8) specifically your diagnosis of Mr. Byrom remembering again 8) really unconscionable hours when he was growing up.

@) you must express it 1o a reasonabie degree of ) Again, | repeat at age six he was working 11 hours a day
(10) psychological certainty. (10) when hewas off school. four hours a day when he was 0n
¢ty A My diagnosis was a hypochondriacal disorder (1) school seven days a week. That's a lot of hard work.

(12) called somatoform pain disorder. (12) That sets a child up for, one, he wants to escape from the

113 O.Doctor, that term that you just used. you!f (13 work, but he's a afraid of his father and father figures,

(14) have to help me again with what it was. (14) so he's afraid to simply retuse, to say, I'm not going to

(15 A Somatoform paindisorder. (15) work. He's afraidto do that because he's afraid he'll

(16 0. Where does that tern come from, Doctor? /s (16) get hurt or punished. So the solution isto claim that

nn that a tern that you made up? ¢ you're too sick to work.

g A No. No. i comes from the Diagnostic and (18 Q. And the stresses that you indicated are

{19) Statistical Manual, the third edition of that manual, and (19} those that you have previousk testified to and were

{20) the revision 0f that edition. 20 listed on Defendant's Exhibit 3?

@ty O.Could you explain to the Court,is that @21 A Right And then lo and behold much later in

22 commonly referred 10 as the DSM? e} his life he was showered with stressors, any one of which

23 A Rt's the DSM-III-R. 23) Ithink was more stressful than this accident, but the

©¢; Q. Could you explain to Us what that is. R4 accident was the thing that allowed him to get rewards for
Page39 Page 42

¢y A At the time of the examination t was the ) claiming pain; the others he couldn't-milk ~ *

@ manualzhe premier manual of psychological diagnosis. % =  ODoctor -

@ is used by virtually all psychologists and psychiatrists 5 MR. SCOTT: 'm going to move tu

) to diagnose people. i is required because, of course, to ) strike that as being totzlly inappropriate
® diagnose something you have to have the thing that you ) and edorial.

® diagnose be a recognized mental health problem, and the ® Q. Well,when you say milx, what do you mean by

m DSM-1II-R is accepted the world over as the definftive ] that,Doctor?

® list of diagnoses. ® A Yeah, itisa, | think, a quite legitimate

® Q. Is therean agency or group t5at cfficials, o) term used to describe a process of somatoiorm pain
(19) sanctions or recognizes mental disorders? (10) disorders, | don't meanto imply that he Is doing this
1y K Yes, virtually all psychological )] consciously, that he is laughing at US and tooling us
“2 organizations and agenciesrecognize it It was produced “2) consciousty. He’s fooling himseHl. And in the sense that
(13 by the American Psychiatric Association. (13) the person can fool themselves and talk himsett into
45 Q. You mentioned, you said - / think your (18 taking advantageot a situation, lwould callthat milking
(15) words were that at the time of the exam. (15) thesttuation, And | think that the dictionary will bear
8 A Yes. (18 me out on the use of that term: | don't think AS
<7 O./s ino!now a d i d source to use? i entirety pejorative.

(18 A. Well, the next edition of the manual has 18y Q. Doctor, did you reach a conclusion - again,

(19 come out. and that's called DSM-[V, and so - but that {13) to a reasonable degree c! psychological certainly - as tc
[rze) only came aut about two months ago. 20 & prognosis for Mr. Byromn?

2y O.Did the DSM-fV change significantly from the @1 A Yes.

22) DSM-I in terns of the problem that Mr. Byrom has7 @2y Q. And would you fel us wha* that prognosis

zn A No. It'saslightly new set of words to 23) is, please.

04; describe the same problem. They usedto call it 4 A 1t heaets the rioht treatment. his
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“ prognosis Isgood. He's been through hypnosisfor the it to be able to complete his first attempt to take the
@) purposeot getting rid & his depression or something; @) MMPI- it would be very unusualfor him to be able to do
) that strikes me as a rather unusual treatment. Instead, @) that in an hour and ten minutes; that would surprise me
G the typlcal treatments for a person who exaggerates pain @ greatly.
5) is an emotionally oriented treatment called ®) The second thing is that a 50-minute
© client-centered therapy. W's purpose is to make hima &) Interview is = while & is typical for a patient who is
I Iittle bit more aware of what he's doing to himseH and (] promising to come back for ongoing treatment; it is, |
&) make him more aware of the fact that he is under a lot of ® think, very short when one is trying to decide a sensitive
(@ stress and that this is not the way to deal with it. And ©) contested legal issue about the presence or absence ot
{10) then follow-up to that is a change in focus to what's 110 mental illness M or e and after an accident. It’'s an
[ calledreality therapy, and that's an approach that {14 inadequateamount of time to investigatea contested issue
(12) basicalty urges him to find a new solution to his stress, (12 like that.
k) one that's not quite sc indirect or manipulative. (13) MR. SCOT: I'm going to moveto
114y Q. Doctor, are you ferniliar with the Wide Range (14) strike the answer as being nonresponsive M
(15) Achievement Tes!? (15) the original question.
(155 A Yes. (e O.Doctor, you've also testified that you
¢n 0.Is that commonly referres to as the WRAT-R? n reviewed numerous records from other sources.
(189 A Yes. 18y A Right.
(19) Q. Wouldyou please exp/air fo the Court what (19)  O.Af the records you reviewed, are those
29 the Wide Range Achievament Testis. 29, records customarily the kind of recortls that psychologists
@1 A It is an achievement test, meaning an @1 use in the practice of psychology?
22) academic achievement test, and its purpose is to measure @2 A. Yes.
©3) the extent to which a person has learned his lessons In % Q. Doctor, you expressed nurmerous opinions and
24 school. @4) conclusions today. Were they a/f to & reasonable degree
Page 44 Fage 47
(O Does the test measure pessible brain damage? O] of psychological certainty?
@ A No. While it may correlatewith brain ©; A They were.
<} damage, and obviously if a person were severeiy brain [<i} Mil. BORELL Thank you, Doctor; that's
@ damaged |suppose that he wouldn't be able to perform on @) al | have.
= this test, it is by no means regardedas a test of brain )] MR. SCCTT: Doctor, my name is Robert
[G) . damage. It'san achievement test. 6 Scott; | represent Mr. Byrom. I'mgoingto
m Q. Doctor, whenyou examined Mr Syrom and 0] be asking you a number of questions
® tested him, how long was he here or at your office al that @ today.
©) time? ©) .-
o A Hewas with me all day, roughty seven hours (10) CROSS-EXAMINATION
an or so,eight hours. ¢ BY MR. SCOTT:
¢2) Q. Canyou tell us how much of *hat time was /in ¢y C. First of aff, you are not an orthopedic
(13) testing and how much &ime was in actually interviewng 13) surgeon, are you, sir?
14) with you? (1¢) K That's correct.
(5 A As Irecall, it took himabout an hour and :5, Q. Andyou are not professing any expertise
(16) 40 minutes to complete just the MMPI. That's not unusual. (18) today in that area of medicine, are you?
(a7 Some people In his = mentally ifl people take longer. ¢m A That's correct.
(18) But remember, he had already taken the test once. so | #s  O. Youare not a physician, in fact, are you,
(19) suppose that he had become a little more speedy at it, 0 (1) sir?
@0 it took him about an hour and 40 minutesjust to do the @20y A That's correct.
@1 MMPI. tttook him another hour to do the Personality @1y Q. Andyou have no medical training?
(22 Assessment Inventory. Then filling aut our {orms probabty 2z A That's no formal medical training to become
(23 took him another hour or so. And then | interviewed him (23) a physician, you're correct.
(24) the rest of the time. @4 Q. You stated, jeez, if not once maybe three or
Page 4% Page 48
() Q. As /recall from Dr. Copple s tasamony | () four times in your direct examination that you wauld be
@ believe Mr. Byrom spent 2 toiai 2! ™o hours wtr mem | @ remiss if you did no?pay attention to the medical records
) believe his testimony was an nour ang ten minutes v 3 and particufarty opinions of medical doctors.
) testing and 50 minutes in - 1 irenwe he used the term «  A. comrect
) "history taking.” In your experence gnd opinion as @ s Q. Are you aware of what the opinion of Dr.
) psychologist is tha: an adeguate §moun! of ume o exoress 5 Simon is in s case?
m valid results? m A Letme look.
3} MR. SCOTT: Obiecson ®  O.Have youreviewed his testimony in this
) A Thereare - | case?
(10 MR. BORELL: L€l s ot the obiecton o )] A. Idon't think that I've reviewed his
(11) the record. i " testimony, no; what | have reviewed are some of his
(2 MR, SCOTT: Hz »ae ~2 tass for mavem; [oE records.
(13 that assumption, which 1s w=at 25 gang tc 3 0. Wouldknowing his opinions with regard to
(14) =3 {14) Mr. Byrom’s physical injuries be important to you?
(15 O.Answer that based on your exzanence and . 55, A Notonty would it be important to me, buti
(18) training. Cors have cited his opinions about Mr. Byrom in my report.
¢ A 1think just to clartty, you're asking me i@ 0. Well,you believe that you can get a/f of
(18 whether or not | have any reaction = whether 1have any ' re Dr. Simon's opinions simply from reading his medical
(19 knowledge of how long it takes to psychologrcaity examine LS records, sir?
29 somebody? . 2% A The question & whether I can get all of
@y Q. &sed onyour treining and erenanse el someone’s opinions in any way is really a very ditficuft
22) A. 1 think that 1 do have an opinion about fran] one to answer.
23 that. it's really a two-part opinion the first part is 2 0.Sowould it be -
[l that k would be very unusual for b to = lor M Byrom e A I'd have to say. No, that | can't get all of
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it someone's opinions really in any way. i be a normal medicat fincing. would it?
@ O.Other than listening OF reading their @ A Well, again, you seemto be asking me to
3) feSfI:’Tlony on that SUD]‘QC\*, correct, sir? 3) ive you a medica|opinion now.
# A ldon't mean to quibble. but to claim that @y 0. No,irm asking you if the basis of your
) you now have all of someone'’s opinionsiis a rather bold ® psychological opinion is tha! a/ the medica/ tests were
) statement to make. There's always something more that a 5] normal. /'m simply trying to point out to you, in fact,
O] personcould say, and that's what I mean. Ul you're making an invalid assumption.
i  O.lsn'tit equally as bold to come to opinions ® A | guess|stand readyto see the document
) based on assumptions arid reading between the lines from a ®) that reports an abnormal medicaltest; it's as simple as
(10) medical doctor's recorgs? (10) that. Ihaven't seen such a document.
¢+t A ldon'tthink that's an accurate ¢ ©. Are you aware of Or. Simon's testimony in
(12) characterization of what Idid. Ithink my activities (32) this case that Mr. Byrom was. in fact, injured in this
(13) were much more straightforwardthan that. 1simply read 13 vehicular collision NApn/ ¢f 19892
(14} his notes and his letters on this case. (1¢) A That sounds familiar.
5 O.Areyou trying to tell us in this case that 115 O.Are youaware that. in fact. Or. Simon
(15 Mr. Byrorn was not injured in this cmsh? (16) stated in his testimony that Mr. Byrom improved mildiy
¢7n A That appears to be the case accordingto ) over what amounted to a three-year time?
(18) several physicians' tests, yes. (18) MR. BORELL: Objection. idon'tthink
(19) Q. Waita minute. According to several (19) that accurately characterizes Dr. Simen's
@0 physicians'tests; you're now interpreting medical tests @0) testimony. )
21 to come to your opinion. sir? e MR. SCOTT: Ibelieve we'll find iton
220 A No. No. I'm simply sayingthat physicians @) page 25 d Dr. Simon's deposition.
=3 have reported normal medicaltests. 25 A I'm not aware of that.
4 O.Inall respects with regard to Mr. Eyrom? @4) Q. Are you aware Or. Simon has diagnosed Mr.
Page 50 Fage 53
M A Yeah; Isaw no evidence of tests showing any 1 Byrom as having a permanent injury as a resutt of this
2 physical disorder. (3} vehicular collision?
@ 0. Sir, do you know what is entailed in an ® A No: iam not aware f that. | am aware of
) orthopedic examination of a patient? @) many of the things that he wrote, however.
® A No. ®  O.Are you aware oi the fact that Dr. Simon's
®  0.-What medical tests are you talking about (] opinion in this case is that Mr. Byrorm can no longer drive
(0] other than | think you referred to an x-my and an MRI? m a truck for a living due to his injuries?
© A RigM. Yeah. A normalx-ray, a normal @ A That sounds familiar.
) spine MR! and a normal neurologicalexam. @ Q. Are you gware - and you $poke abolt this on
g O. Well,what do these phvsicians report +0) direct examination, disability. Do you have any idea as
{11) concerning limited range of motion for Mr. Byrom? [ to how an orthopecic surgeon Or medicai doctor arves at
(2 A They report that he shows a limited range 0f (12) a rating of disability?
{13) motion. ¢#3 A | have some idea, yeah.
14y Q. Do you know what diagnostic test they 49 C.And, in fact, ! think in your clirect
{15) performed upon him to reach that opinion? {15) examination you made mention of the fact that in your
@16 A No, Idont. (18 opinion = and / think you're making an invalic/ assumption
¢7n 0.So it would no: be fair to say that all his “n again, but in your opinior Mr Byrom W\ES ten percent
(18) medical tests ae normal then, are they? (18) diszbled as a resutt of his Korean War gunshot wound, but
g A Well, if you want to define, for example, (19) only six percent at the tme Dr. Simon saw him.
[rle)} grasping someone's arm and rotating it and having him not 23 A Thatis my testimony.
21 rotate his arm fully, if you want to call that a medical 21 O.And youbelieve that's accurate?
22) test, then of course I'd have to shitt my answer, but | 2 A Yes.
23) sort of regard that as an irmformal procedure. =3 O.Tellme, what is your understanding as to
24 Q. What did the orthopedic surgeons call thern, @4 how an orthopedic surgeon would arrive at & disability
Page 51 ) Page 54
(1 Sir? ) rating fora particutar injury?
= A ldon? know. ® A Again, lwant to remindyou that earlier you
@  O.Do they not have specific names for some of <) asked me it Ihad any idea how they come to a disability
4 these tests? [43) rating, and my answer is, Yes, Ihave some idea.
® A lbelievethat they have specific names for ®  O.Welltell us your idea.
&) some bodily manipulations, yeah. © A lbelievethat the processis somewhat
m 0. Whatabout muscle spasm; what do the recoids ! subjective. The physicianexaminesthe person's various
(8) show as to muscle spasm? ® body parts and functions and comes to a conclusion as to
® A Well, there was one person named Hatfietd o what body part = what rote a body part plays In he
(10) who, Ithink, is a physical therapist who reported muscle (10 overall functioning of the person and Uses that to come to.
1) spasm in Juty of 1989. (1 some general estimate ot the person's percentageot
2y O.Well, in fact, isn it true, Doctor, that o) disability. tt's not scientific;it'stairty subjective,
(13 Mr. Byrom received an injection at a trigger point for 13) although the rating itseff sounds quite objective, X
(14) muscle spasm specifically? (14) percent, ten percent, so On.
155 A. lbelieve he received an injection; Idon't (15 O.Well,Doctor, are you unaware of the fact
(15) recall whether it was for muscle spasm or not. (Gl that these folks reach their ratings of disability by
7 Q. Do you know if muscle spasm can be faked? n7n using manuais and guicelines just like you?
(18 A. ldon't know. :8) A Usually from the Social Security
119y Q. Doyou know if muscle soasm is associated (19 Administration; yes. I'm aware of that.
20) with pain? 2y O.Are you also aware of the fact that each and
21 A Yes, itis associated with reports of pain. @1 every injury is freated separately and that a disability
=2y Q Sofif, infact, muscle spasm was objectively 22) is looked a! for a particular part of the body as compared
23 found on Mr. Byrom anc. in fact, he had an infection a! 2 23 to disability oft? whole mzan?
24 bigger point for muscle spasm_that would no! necessanly @4 MR BORELL Objecton That evidence
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Bt is not before the Count ) what Dr. Simon should have done; Idon't have any advice
2 A lam not only aware ot that. but would want [e3} lor him; he's in a ditferem field than 1. I'm simply
@ to point aut to the Court that Dr. Simon's disability <] trying to take all of the medical opinions Into account.
(@ rating was a six percent rating for the 'Whole body." ) 0.ls the answer to rny question that you don't
©  O.That's correct,as bearing on this injury ®) really know and that you werejust assuming when Dr. Simon
© A okay. [ came to a six percent disability fating that Mr. Byrom
7 O Whatinjury was Dr Simon speaking of? o] somehow had gone from ten percent down {o six?
® A lbelieve it was his opinion that the truck ® A No. {don't think you're correctly
@ wreck caused that six percent disability; that wes his &) reflectingmy opinions here.
(10} opinion. (o O.Well, that's what your report states, and
11y Q. But specifically he was relating that six (11) that's what you testified to or direct.
N percent disability whole man fo M1 Byrem's injuries to pz2y A ldon't agree that my report states that or
(13) his neck and shou/cer and /imited range of mction, (13) that I've testified to that.
(4 correct? ey Q. Well,let'sread it
sy A That was his belief, that's correct. (tss A Okay. Go ahead.
(16)  O.Now, the gunshot wound that Mr. Byrom (& 0. You say in the /ast paragrapn under
(1n received was in his /ef? leg? i) *Physically disabled before accident. Mr. Byrom's
(8 A Right. Correct. 38 experiencein Korea was the most stressfuf time in his
gy O.Doyou believe then or = am | missing (19) life. While there, enemy gunner shot Aim in the feft leg.
20} something,or do you belisve NOW after going through this 29 Later physician said he was ten percdnt disabled"
@1 thet the gunshot wound be received in he Korean War, that @n MR. BORELL: Which Fage are you 0Nn?
22) injury to his feft leg represented a dfsability for Mr. 22) MR. SCOTT: On2.
23) Byrom of ten percent whole body. and then separately 8 @3 A Okay. You read my report correctly. That
24) auto accident and the six percen! refates to his neck? (24) last sentence ends with that 'We received a pension for
Page 55 Fage 59
A Your questionis? Iheardwhat you said, ) this."
(=3} but is there a questionin there? @ Q. That'scorrect.
® Q. Yes. I'm suggesting to you that, in fact, @ A. Again, Morethe accident.
) sir, your assumption initially is incorrect, that Mr. @) O.Now/et's go to after the accident.
& Byrom’s disability rating dida't go down in Dr. Simon's & A Aliright.
& assessment but, in fact, the six percent Simon accorded ® Q. Find he sentence where you comment upon the
™ Mr. Byrom was as io his neck only and had nothing fo do [t} six percent.
@) with his left leg. ® A It's in the table labeled "Mr. Byrom's
) MR. BORELL. Objection. That's not %) diagnosis after the accident."
(10 Dr. Simon'stesimony. oy O./foundit !foundit. Summary, first
(11y A, Right. My impression isif Mr. Byrom had (11 page; it was on te wrong page. Why don't you just read
(12) had a ten percent disability in his leg, then Dr. Simon {12) it for us.
(13 either missed it or Mr. Byrom didn't have the ten percent (13) A Okay: Decades before his =
(14) disability in his leg anymore. ¢¢y 0. No, read the summary, fid page.
(15 Q. Are you claiming Men, sir, that for Cir. 115 A Oh, start & the beginningof the summary?
(16) Simon to put a disability rating on Mr. Byrom's injuries (16 O.It's one short paragraph long. sir. | don't
(7 from this automobile accident that he would a/so have to (7 know where you're looking a! but -
(18) rake info consideration the pncr injury (o the left leg? 08 A lwas reading ~
1y A. No. Isuppose that he couid consistentty 9y O./'sinyour report, isit no? In fact,
20) write a report that said, I'm only going to focus on his ©20) you have it highlighted.
21 disabliity with respectto the accident, and I'm going to @n A Right Okay, lwas beginningto readthe
@2 ignore a larger disabiiity he has from the Korean War. | @2) second sentence in the summary, but if you like | can read
@3 suppose he could do that; itsjust I'm not aware of him (23} the entire summary.
24) doing that in this report. 24 Q. Yesh why don't we get the whofe thing in
Page 57 Page 60
(5 Q. Well, Dr. Simon didn't treat anything for (1 there.
@ Mr. Byromn except as a resuf! of this auto accident. his @ A "Summary. Mr. Byrom endured hard work and
&) injuries as a results of this auto accident. ] many other stressors. Decades before his 4/89 accident he
A Right. ) was rated as ten percent disabled. Then after the 4/88
® Q. Sowhen he was asked to assess the o accident he complained of pain, but medical tests showed
® assessment of those injuries and rate them [ no injuries, and his disability rating droppedto six
) disability-wise, why would he consider the left leg? " percent. Meanwhile mentaltests" =
@ MFI. BORELL Objection; speculative. ®  0.Tobe fair,you have that portion,
s A |thinkthe problem here is that |want to @) "Disability rating dropped to six percent,' highlighted in
(10) be a little more simplistic and state that we have a man (10) vour report, correct?
(1 here who was rated as ten percent disabled during the ¢n  k correct
r2) Korean War; Ithink we can agree on that. He wes rated as 12} MR BORELL: ®'s not highlighted; it's
{13) sfx percent disabled after this accident. | find that (13) highlighted in his copy.
(14) important. 1 don't =1 cant really speak to the (14) Mfi. SCOT: That's what I'm talking
(15) internal goings on with Dr. Simon: { don't know how he (b} about His highiighting I1s what's pertinent
(18 reached his conclusion or why he may not have ekher been ne) to me, and ii's highlighted in his report
an aware of or chosento focus on the Korean Injury. ldon't an sitting on his iap.
(18) know that. 8 Q. And you highlighted that, correct?
(:»» Q. Scifl understandyou correctly, you think nzy A Correct. And | can just add that Ithink
[ele)} that more appropriately Dr. Simon shouid have taken the 20 that statement is absolutely true.
21 ten percent disability ior which he had 1o treatment of 21 Q. Thet infact -
©2) Mr. Byrorn and then add to tha! then and come up with 75 @z A Infact he was rated as ten percent
(23 percent jus! to make it bettar for you? 23) disabled. then he was rated as six percent disabled.
6y A No. laiso don't want to speculate about ¢ Q Are you saying 1is disability rating dropped
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) rorn ten percent (o six percent, and you believe that's © rating? )
} accurate? @ A No. Let me explainit another way that
@ A Absolutely, I might make it seem clearer. Let's assume that Mr. Byrom
¢ Q. And you believe tha! based upon some @ has two injuries = and again, this is an assumption that
®) assumption that you've goten somewhere, that these two ®) Ireally don't go along with, but let's assume it. He has
® injuries aren't to be reated separate and distinct in ® T injuries; one is to the leg and one -
o) terns of disability rzu1g 7 M Q. Well, there's really no assumption there, ss
@ A Right. @) there7
@  0.0kay. ® A Well, Idon't know, and I'm not sure it's
10)  A. Yeah. ft may be that when the six percent 0o profitable to get off onto that. Let's just assume that
) disability of the whole body = remember, it was a rating e} he has two injuries; one to his leg and one to his cervix.
(12) of the whole body; it may be that the physician made a {12) Let'salso assume =
(13 mistake and that the rating should have been 16 percent; (#3 0. Youmean his cervical spine, not his cervix?
(14) on the other hand. the physician may have been accurate in (4 A Okay, cervical spine. Let's also assume
(15) rating his whole body disability as six percent | really (15} that his disability rating for his leg injury is ten
(18) am much more optimistic about the doctor and believe that (16) percent, and that occurred during the Korean War. Years
(7 his rating was accurate. that this person's whole body ¢ later let's assumethat he had an injury to his spine and
(18) disability rating was six percent. (18 that that disablltty rating for that injury was six
119y O.Doctor, isnt it true that you have no idea 19 percent | believe that it's fair and,verbally
29 as to how Dr. Simor came to his disability rating? @0) straighttorward to say that his disabitity injury, his
gn A Well, no, i think it's unfair to say 1have f=3) level of disability caused by the first injury was ten
(22) no idea; Ihave some idea of how those things = 22) percent; his level f disability caused by the second
23  Q Well, what did Dr. Simen do in coming up 23 injury was six percent, and I'further think that it's fair
©24) with the six percent? 24) to say that that constitutes a drop in disability rating.
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(1y A Ithink we've already gone over that; he v 0O.Based on what? You think it's fair based
@) examined Mr. Byrom, probably put himthrough range ot @ on what?
@) motion studies, asked him a lot of questions about his ® A lthink it's intuitively obvious, and 1'm
(@) complaints and came up with this six percentrating 4y not sure that Ican explain it any more clearly than that.
= probabty using some guidelines from the Social Security ®  O.lIt'sintuitively obvious?
® Administration, but 'm not sure about that. © A Uh-huh. H I had two injuries and one cost
m Q. Well, then let's go back o the question | 9] me $10Q to treat and the second injury ten years later
@) asked you a few minutes ago. If Or. Simon took the ® aost me $50 to treat?t would be fair to say that there
19) cervical strain injury that Mr. Byrom suffersd and used ©) was a drop Inthe price of the cost of the two injurles.
(10) the AMA guidelines and said that cervical strain injury {:0) And in the same way it's fair to say that a disability
(1) bears a six percen! disability as to Mr. Byrom's whole (11) rating drops from one injury to another.
(12) body, you believe that to be incorrect? (2y  O.Doctor, if you were asked what it cost to
3 A No. (13) treat the second injury, and that wes the question put to
14y O.Do you believe Dr. Simon should have gone (t4) you, why would you bother going back to the treatment that
115) back and added in the ten percent from tre leg injury and (15) cost $700? If the question put to you IS, What did that
(1) that disability as t bears to Mr. Byrom's whale body? (16) second accident, what ¢id that second injury cost you,
un A Agaln, ff you're asking me what Ithink Dr. ") wouldn't you say, $50?
{18) Simon should have done, | just think that's beyond my (13) A. Well?it depends on the context. ! the
(18) level of expertise; I'm not a physician. (19) personwas claiming ~ if the person was claimingthat the
»o Q. Regardless, your assumption here is based e second injury was somehow so monumentalthat it was
©1) upon your report that somehow Mr. Byrom's disability @1) disabling, if the personwere saying that the second
=) dropped from ten to six percent in Dr. Simon's eyes? ) injury was so expensive that it caused himto go bankrupt,
23 A Right And Istand by that statement. 23 it might be Interestingto find out that he had spent lots
2¢;  O.Althoughyou have no idea how Dr. Simon @4 more on a previous injury. Remember,we've got to keep
Page 63 ’ Page 56
(1) reached his disability rating? n all this in context. We're now quibbling about six
@ A As I've mentioned several times before: it ) percent!ten percent disability.
@) is incorrect to say | have no idea. Ihave read Dr. @ Q. /'m not quibbling about that at all.
4 Simon's letters and reports. (@) MR. BORELL Objection. Let him
5 O. Doyou know if Dr. Simon took inio ) finish.
5) consideration any injury to Mr. Byromn's left leg in & MR. SCOTT: Idontthink he'sbeing
! reaching his disability? ™ real responsive to T2 last queston at this
@® MR. BORELL Objection. That's @) point anyway, John, but -
®) speculative. If there's some doubt as to ©) MR. BORELL: Let him finish his
(0 what that six percent represerts, these (10} answer, we'll ie7the Judge decide.
(n questions should have been asked of Dr. (1 A Thecontext is that we have a six versus a
+2) Simon.: 1g ten percent disabllitty rating. We have a person whe was
(13 MR.SCOT, Icanread M you what Dr (13) sometime in his past rated 'as ten percent disabled but he
(14) Simon says (14} kept working: that's probably fairly normal. i you ar |
{15 MR. BORELL: Go ahead and answer the (15) were ten percent disabled whole body we'd probably keep
(18 question. ne working. it sound like a low figure: it's not 50 percent.
N THE WITNESS. Could you rep2at the on t's not 100 percent, it's ten percent. Sc he did, in
(18) question? (18 tactkeep working. Interesting, isn't it, that when he's
(19) MR. SCOTT Yes. (18; rated a six percent disabled he doesn't work and he
29 BYMR scoT 20} claims that he’s totally disabled.
@y Q. lsit somehow your belief thet when Or 2 O.Well, now you find that interesting, end
foeed Siron assesses the cendcal injury of Mr Byrom that he 22 you're not en orthopecic surgeon.
23 must include every other ailment or possible disabilit 23 A I'm apsychologist.
(24) that Mr. Bvrom has in coming us with one disability ¢, 0O.And Dr. Simon testified that that six
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& percent injury as 1 refates 'o his whole body due to his ) testimony and what we are focusing on right now is whether
@ neck ailment is sufficient to not allow him to drive a @ or not there are any medical tests that are abnormal;
@) truck fora living @) that's what we're doing.
@ A okay. @ Q. Well,how do you think that Or Simon gets
s 0O.Don't you have to rely or the medical )] to an opinion about range of motion without ,performinga
® opinion? / thought you !o/d us you'd be remiss if you & test?
o} didn't refy on the medical opinion. @ A Well, 'm not sure about what goes on in Dr.
@ A I've gutto rely on them all. not just one @ Simon's head; 1 do have to ask, Are we now moving away
® physician's. And when physicianscontradict each other, | ® from the question about whether there are negative medical
19 have no move - (10) tests or not because I'm continuingto assert that the
1y O.Let's talk about that ight now. Do you (11 medicaltests are normally.
(12) h o w the difference between cervical strain, myofacial 12y O.I'm sl trying to get an answer to that
(3 strain, cervicitis, myofascitis? Do you know what those (3 question.
(14 terms mean? (14 A You're lookingover the records yourself. |
(15 A Yes. Althoughthey are outside my area of (15) assume you're also searching for a positive medicaltest.
G} expertise, I generally know what they mean. 6  O.No, they're here. 'm asking you to find me
@ Q. Are they generally equated? (7 one where he has said range of motion is normal.
g A Well, there are ~there's some discussion (18 A Okay. Butagaln, range of motionis normal;
(19) inthe medical literature about that. Again, this is (19) Ican only repeat Ithought that the topic that we're now
20 outside my area of expertise. ) proceeding with is whether or nut h t has any positive
@1y Q. That's my point. [3)) medicaltests.
@2y A Well, # you want to make the point that 'm =2 Q. Youdon' believe that a limitation in range
23) not a physician, If you'd like to make that point again, @3) of motion for a cervical spine injury is not a positive
24) I'm happy to concede that point. 24) physical finding?
Page 68 Page 71
(1 Q. Well, if you're not an orthopedic surgeon, 1y A Isyour ward "positive physicalfinding,” or
@ and you haven'tread the testimony of Or. Simon and his i) is your word ‘test.”
<)} opinions in this case, and you're not familiar enough with @  O. Look, Doctor.weve already wen! through
(4) these terns to tell us whether they're equatable or not, @ this: orthopedic surgeons fes! people with injuries using
[} how can you say they don't equate? ®) numerous types of tests; they have names; you've conceded
©® A Atew points; first = 5] that. That's how they test range of motion; that's how
™ Q. Well,answer my question first, then you can u) they testfor muscle sgasm;, that's how they find trigger
[6) make whatever points you want. @) paints for muscle spasm.
® A lam somewhat aware 0f the terms that are ® A Uh-huh.
(10 being used: I've mentionedthat s unfair = 110 O.Now, Dr. Simon has repeztecly reported range
@1y O. Well,in fact, turn around to your exhibit, (Y of motion for Mr. Byrom as not nommal.
(12) and let's look at /. (122 A Okay.
(13 A I'd like to finish my answer. (:3  O.He didn'tjust make that up; he performed a
(41 Q. Okay. /'l tum it around whife you! finish (4 test, and those were his findings.
{15 your answer. (15, A I'msimply saying ! have seen no such tests.
¢  A. lam somewhatfamiliar with the medical @&  C. Whydon?you look at -
an terms at issue in this case;l am familiar enough with the o7 A Youwant me to find what you assert exists?
(18 terms to know which are difterent and which are similar. (18) Im afraid |can't do that Go ahead and show me.
(1s) The records show that the physiciansare not in agreement gz Q. Didn'tyou rely on these records? I thought
el about me physical problems in this Case. What lam being 20) you would be remiss in not looking at these records 2nd
1) asked over and over now in this cross-examinationls to 735} taking the doctors' opinions -
22 focus on one physician's opinions and to somehow take that 22 A Let me make sure what | understandwe're
23 a tace value white ignoring, lor example, the negative 23 dotng now. You warit me to find what you assert exists and
24 medicaltests. So that's our problem. 24) what lassert does not exist? ft's my responsibility to
Page69 - Page 72
) O.Well,you already adgmitted that some of the " find your evidence?
2) medical tests weren't.in fact. normal or negative. @y C.Doctor,!{ think what you're doing now is
@ A No, | have not conceded that, o) you're beating around the bush.
@ O.0Oh,you believe - 4 MR. BORELL If there's something you
A I'veinvited youto produce documents. 5 want 1 show him, why don'tyou show 1 to
©  O.Whydontyou pull out Or. Simon's, Dr. ® him.
m Rogers'medical reports and tell me what they say about m A letme-~
® their testing in terms of limited range of motion for Mr. 8 MR. BORELL: Doctor, we've spent a lot
) Byrom. ©) of time 0N beating a dead horse.
(109 A Okay. Let's just look those up. (10) Why don'tyou just show him what you've
(1 Okay. I'm looking here at the x-ray ¢t the ! got, then we can get ON with it.
o2 cervical spine; and, of course, as ! mentioned, It's 2 BY MR. SCOTT:
(13) normal. I'm simpty looking for some evidence 0f some test 13 Q. Look at the first date, Aol 10th, physical
(14) thetis -thatis abnormal. Agaln, what we're discussing (4 exam.
(15) now is whether Or not any medicaltests show an abnormal sy A Thefirst date, April 10th.
(15 functioning or abnormal results? Here's an attending 1§  O.!assume you're looking at Dr. Simon's
(N physician's reports that saysthe x-ray diagnosis is (1" records, and / assume you can find the first gate of
(18) within normal limits. Ifeel a little odd lookingfor (18 examination?
RER something that 1 don't think exists, but Iwili do my 13y A What isthe date of that particular record?
20} best. 2y O.April 10th.
2w Q. Youbelieve that Dr. Simon rever made gy A O119887
(22 reference to muscle spasm or limited range of motion in =2 Q. Yes.
ek his notes7 @3 A Allright. Hangon.
¢y A That is not my testimony, obviousty. My 24 Got it
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v Q. Doyou see ‘physical exam™ Do you see it} A I'mjust looking tor one that's abnormal;
) where it Says he cannot rofate to the right or left or 2 that's all. Iwant to continueto assert lam aware of no
3 lateral bend? @ positive medicaltests.
@ A 'Physical exam;" now, let's just stop right @ O. Look down here al the botiom of the next
) there. Are you going to = Ihope you're going to ask me i page, and my copy s cut off, o ! can't teff you what it
&) whether it is my sense that a physical exam is a medical I s
Iee) test; is that what we're doing here? m A what date is that?
® O Youdon?think that the orthopedic surgeon ®  O.Thereis no date,it's cut off or my copy,
© performs testing during his physical exam of a patient? ) S0/ can'ttefl you what date that is.
3y A Well, gee. we're getting all balled up here, noy A Doesit have Elavil as the first word?
(1 aren't we? IRRS} 0. Yes.
112) MR. BORELL: | hope this isn't all over (127 A.Yes. Igotyou.
(13) the word “test.” 13 Q. Now, / suppose -
(& Q. I'mtrying to figure out what you think goes 14 A MRlwas negative.
(15) onin an orthopedic surgeon's office when a patient walks 15 O.Well,let me ask you this question. You see
(16 in With compfaints like Mr. Byrom. We've afready (16) in the middle of the paragraph where it says, "However,
N discussed these tests that orthopedic surgeons do that you 1n his flexion and A7s turning to the /eft are within normal
(18) admit have names, that they perform this testing on (18) limits*?
(t9) patients to find things like range of motion. e A Yes. .
@ A Yeah. o) O.Youlike thal, you say that'sa normal *
13 O.Nowyou've asked me to find a spot where @Y finding, a normal test resuft?
(22) range of motion is reported. 22 A No, lwould not characterize that as a test.
@n  AThat's nottrue: you're mischaracterizing Z3) To say that his flexion and turning to the left are within
R4 what I've asked-for. 24 normal limits, lwouldn't call that a test.
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¢y Q. Well, here's what I'm asking you; Does it m Q. Well,how does the orthopedic surgeon test
[el} not say, "April 70th, 1989; he cannot rotate to the right @ that then? | mean, how does he state that?
)] or /eft or lateral bend™? @ A Ithink the patienttells him. 1think the
@ A That, it says. 5] patient comes in and tells him, 'm having trouble moving.
© Q. Okay. ®  O.So Vat'syour assumption?
©® A The question is whether that's a medical ® A Yes, and that's an assumption.
e} test. @  O.lt certainly IS.
@  O.Next we have the 78¢5 of April, 1989;Dr. ® A Onthe other handthere =
@) Simon actually prescribes physical therapy or /s going to ® Q. YouVve answered my question. I've got you,
1o start physical therapy only he hasn't started at this (o You say you've assumed. | understand what you're saying
(1 point. (11) now. You assume that that's just the patient telling the
112y A. Okay. He's doing therapy. (12) doctor that, Yeah. my neck won't tum, correct?
(133 O. To reduce spasm and increase mobility, 3 A Yeah
(14) correct? 1y 0.Okay.
(15 A. Where is that again? 15 (A discussion was had off the record.)
g 0.0N the 19th. (18 O.What age Was Mr. Byrom when this crash
(i7y A The 19thot April, Is that - on occurred?
gy O. That'swhat it appears to me to bs. ey, A Letmelook. Ithink he was in his ~ let
p19y A lguess —there you go. Okay. Cervical 18 me look.
29) strain, a lot of pain. zo) A Hewas bom in 1932; his accidentwas in
21 MR. BORELL: Just so we avoid future 24 1889, and SO by sheer subtraction lcome up with his being
(22 probiems, the copy @ Dr. Simon's records we @2 57 years old. The reasoni'm a itttle confused about that
23 have, some o the months were cut dF the ?3) is that he was described by some of the physicians 2s
{24) thing, SO YOU may have a better mpy than we 2¢) being 53, but it looks like he was 57.
?ace 75 Page 78
) have. It Wes a problem-when | reviewed tt  0.Okay. And throughouthis life up to tha -
@ thern. 2 time of this crash wouidn't you say that his employment
® A Okay. Your pointisthat on April 19th i ) history was good?
@ indeedthe physician is saying that this man IS continuing @ A lthink it was adequate. He hadtive jobs
® to complain of pain? ) over the lifetime of his career. That's fine.
%  O.Well,and he obviously 725 decreased ©®  0.In fact moreimportantly he was
] mobiffty because the doctor's going to tryto increase it, m continuously essentially employed fromthe time he /et
@ isnt he? ® Korea until the time of this crash, correct?
© A Yes. Yes. What that meansis~ ® A Yes, Ibeliave that's true.
o O.Well, wait a minute. Whal#t means is (199 O. Those stressors you talked about, how many
¢ whatever Dr. Simon means. 1) of them pre-date this avto accident?
#22 A Yeah, lcompletely agree with that. I'm 2 A Well, they surround the accident.
(13) still looking for a medicaltest, but go ahead. (3 O.I'masking for 1€ ones that pre-date.
(14 Q. Youdon7know - is it fair to say you (19 A. Okay. The marital separationwas, |
(15 don' #now what testing Or. Simon did to check range of (15 believe, beforethe accident.
(18 motion or mobility 6/ he neck? 6 O.When? How long before?
[t} A. That would not be fair. For example, here's n A. Several months. The Jobloss and the new
(18 a statement back in the earlier April 10th note, C-spine e job predated the accident
9 films were done in the Manchester office, blah, blah, RE) 0. Well,in fact, there wes no job loss.
20) blah, and it says that they're normal. 2 Didn'tMr. Byrom simpfy change jobs because he wanted a
=1 0.You think that's the only thing he did? @Y shorter route?
220 A No, butwhat I'm saying is Ithink you and | @22y A Okay.
23 and the Court will agree that that's a medicaltest 23 O.Hewasn! fired or terrninated?
ey Q. Sure =4y A, ldidn't sav he was fired or terminated.
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i O.Hedidn'tlose a job; what he did wes change 9] related to this accident Your statement Is
) jobs? 2) not incorrect. it's j u s incomplete
» A. Okay. We can call it ajob change; he left 3 MR SCOTT Oh, no, I simply asked
@ one job and started another. this doctor is 1t his opinion M 1 Byrom does
st O.And that was before the accident? & not and has never sufferad from depression.
9 A Right. So that would be two stressors. His & And the answer was. That's correct, | don't
@] emphysema, though diagnosed. | think, after the accident ) believe he ever has
18 was obviously - it's obviously a chronic conditionthat ® Q. Right?
) existed before. © A Thats correct.
oy 0. The broken ankle was after, correct? &) MR. BORELL: My objection is notto
¢y A Correct 0 his answer but to h e way you characterized
12y Q. Now,when was Mr. Byrom referred by Dr. 12 the question Your siaterment was true; |
(13 Simon lor this first time for psychological help? 13 would only object t was incomplete in that
14y A | am not sure when the referralwas made. | (14) you left out the lack of causal connection.
(15) just am not sure, but 1do knowthat it was months after (15 But let's move on.
(15 the accident in November of '8 that Mr. Byrom first (16) MR. SCOT: Okay. I'm notsure!
(" wanted a psychiatristbecause of what he called L) understand that, but oxay
(18) depression. (19 BY MR. SCOTT:
pt9)  O.Soyou don't know when Mr. Byrom first saw a gy O.But, Doctor, you described Mr. Byrom as
20 psychiatrist in relation to some of those slressors that 20) sligitly depressed on your exarninatich of him.
[e) occur after e accident? @y A Well, you'll have to show me where that is.
22y A Well, Ithink that | can dig that out. Hang @2 O.Sure. Look ai footnote 47.
23 on. ! have him intreatment in November of 1889. Yeah. zn A Okay. Let'ssee whatthe context of that
24 So it looks like he got treatment roughly seven months 24) footnote is.
Page 80 Page 83
D) after the accident, probably when most of the stressors o) Okay. That footnote number 47 isa
@ had taken place and were taking place. @) description of some of the features of people whose score
@  O.Well,when was the diagnosis of emphysema @) peaks on what's called the low back pain scale. in other
(4) made? ) words, that footnote relatesto his score on one obscure
& A Novemberof 1989, ® scale inthe MMPI; that scale is the low back pain scale,
©  O. Before or-after the psychological help? ® which is a kind of hypochondriacal indicator. The
™ A ltiocked like itwould be pretty much m footnote—
© concurrentwith it. Maybe Ishould rephrase that; that is @® @ Welllet's read ?hefootnote.
©) the time when it was noted; 1just don't recall exactly @ A Okay. Well, let me just finish my answer.
(10) when the emphysema diagnosis was made other than it was {10) What that footnote is saying is that the primary problem
(11) made sometime in the months after the accident. 1just (1) with this guy is a hypochondriacal exaggeration of back
(12) don't recall. (12) pain. Inaddition to that, it's not unusualfor people
12y 0.Doctor, how much do ycu charge for these RE) with hypochondriacal problemsto complain of depression.
(14 evaluations? (14 They're wrong to diagnose themselves as depressed, but
(1) AL $100 an hour for interviewingand report (15) they do complain of depression.
(15 writing, $49 an hour for records reviewed. 115y O.Doctor, footnote 47, the firs?sentence
¢#n Q. So howmuch have you charged Mr Borell so (in reads - and his is you te/king, right? Thisis your
18 far in thfs case up to tocay? (18) footnote?
(1sy A ljust don't know, but my guess is that it's ¢y A No, that is not correct
29 abut $1,000 or SO =0, O.°Mr. Byrom seems restiess and slightly
@9  O.You have no standard charge for a report? a:) depressed but denies geting angry and rarely expresses an
@2  A. Well, i just described i, it's on an hourly 22 opinion.'
23 basis. @3 A Aisnot correct to say that those are my
g4 O.Howmuch of your incomse is denvec from 24 words; it is more correctto say that this is what the
Page 81 Page 34
M evaluations for attomeys? ) book says is associated with that particular scale.
2 A I'dsay abutan eighth or SO. ” O Walt 2 minute: this is what the Sook savs,
0. An eighth? @) Mr. Byrom -
A Uh-huh, This takes into account the tact @ A Yeah.
that I'm a university professor, full-time tenured ® O -islike?
university professor. ® A No, it doesn't use the word Mr. Byrom.
Q. You think an eighth of your income cormes ™  O.Well,you used that word then, correc!?
from the evaluation of cliams sucr as #rs? ® A Right
y A Right 'That's of my total income, that's ® 0. Youused "Mr. Syrom -
(0 right. no A RigM
(1 O.Was A ever larger than that? 9 O.-seems restfess and sfightly depressed but
2 A No. Doy denies gaiting angry and rarely exprasss an opinion™? You
(3%  0.0Okay. Doctor, do you claim m t'xs case [ wrote that?
(14) that Mr. Byrom does not suffer ana hes never sufferes from | na A Yeah butl got it from the book that
{15) depression? ) describesthat particularscale. The overriding pointis
ng A Right. That seemsto be clesr besed on e that 1don't deny that Mr.Byrom complains of depression;
i) testing done by other psychologists and based 0N my own Lo he told me during the Interviewthat he was depressed a
(18) testing, for example. LR month ago or years ago. The problem is that
(19 O.Well,another psychiatrist in trs case 2 Lo, hypochondriacs often report depression.
201 diagnose depression for Mr Byror~ a®er trus crass et Cowe 0. Well,you wrote that.
21 he? o A. They're not depressed. but they report it.
22y  A.Yes. =2:  Q Youwrote. Doctor, "Mr Byrom seems restless
23 MR BORELL Obiecon~ Whee Mats o and slightty depressed *
24y true Mickey, that doctor dig ~¢* cause ft 3 A. Yeah, and | stand by that: he seems that

COLLINS REPORTING SERVICE, INC. (319 2643385 Page 79 to Page 84



BSA BYROM, ETAL‘\f/v_SCﬁIj_N_E_II;)_E_Ii NATIONAL CHRISTOPHER LAYNE, PH.D., 9-1-94 XMAX( 15)
Page 85 ] Page 88
o way. That's a far cry from being that way or from having o) the defense?
@ the diagnosisof depression. 2 A Ot the seven?prokabty five defense and two
@ O lantit afar cry from how you descnbed ) plaintitts,
@) him earfier? i Q. Of the five defense cases, on how many did
s A.No. & you reach a diagnosis of somatoform pain disorder or pain
®  O.Youdescnbed him as very happy, laughed at &) disorder?
o your jokes, whatever. @ A ldon't really know. You're now asking for
® A Right. & a hightyspecitic St of information. ! can say this,
@  O.Thenin footnote 47 you *ell us he seems ) that 1 probably diagnosed it in least some of the = |
oy restless 2nd slightly depressed. (13 mean, | diagnose that fairly frequently, and the reason is
*#+ A Right. But as Itold you, that footnote (1) that often in litigation the whole issue is whether or not
{12 relatesto his score on one subscale of the MMPI; that's (12) the personis being hypochondriacal. That's really the
(33) clear {f you have the reportin front of you. The (13 dispute. So the number ¢t people that have
(14) footnote = (14) hypochondriacaldisorders inthe population of {itigants
15y Q. Mt'snotclear. Youwrite "Mr. Byrom seems 15 Is really quite high.
(15 restless and sfightfy depressed but denies getting angry (®  0O.Let me ask you another question about the
o7 and rarely expresss 2n opinion." Now, did you get that [k} evaluation tel you did. Are you cfaiming, jus! so |
(18) fromhim, or did you ge! that in a combination from asking (19) understand it correctly, that Mr. Byrom suffers from some
%) m questions and obsenving him? (19) esychological disorder that you call somatoform pain
@0 A Maybethe answer to that questionwould be @0) disorder?
4 made clearer it we just read on on the footnote. i we 21y A Correct. Well, Idon't call it that, the
=2 continue to read on the footnote it says, "Cften Mr. Byrom 2) DSMcalls it that.
{23) trles to cover up inadequacies and insecurities.” Then | @3 Q. Butyou've called it that for us today;
@24) put, "An MMPI expert summarized that, 'a high low-back @4 that's your diagnosis?
Page 85 Page 89
(1) pain score suggests psychologicalfactors may be A It is my diagnosis drawn from the manual,
) preeminent in reported low back pain.™ ?) that's right.
@ 0./ understand all that. @ Q. Ardyou believe that the cause of that
@ A okay. ) condition is Mr. Byrom's childhood?
) Q. Explain to me why you wrote "Mr. Byrom seems ® A Yes, and his stressors surroundingthis
® restless and slightly depressed but denies getting angry ) accident.
) and rarely expresss an opinion." You wrote that? 0. Obviously e accident is one of those
©® A.You are correctthat lwrote that. | took ) stressors?
) itfrom a book that describes his scale score on one ® A Well, Idon't know that that's obvious. We
(30) obscure scale on the MMPI. The report makes that clear. 7o) have a man who was in an accident, got out ot his truck,
(11 Q. Well, why would you write that Mr. Byrom ) looked around for the driver, changed his clothes, drove.
(2 seems restless and slightly depressed if you didn't feef 12 At worst it Was a minor stressor.
13) that was true? 3  C. Well,you listed it as a stressor.
4 A Becauset didfeel that # was true. But 14 A Well, | have said over and over that even
{15) it's atar cry from diagnosing depressionto say that (15} assuming that he really was injured, it's not much of a
(18) someone seems slightly depressed. That's not a diagnosis (16) stressor. And as I've said before, that's a dubious
7 o depression. ! assumption.
ns Q. Nolonkyis it not a diagncsls, / guess, but ¢a  O.Well,let's think about that fora second.
(19 it's wholly contradictory from what you've written (19) First of all, you've got a fellow who's on a new job,
20) earifer. i20) right?
21 A The Court will have to decide it | described z1 A Uh-huh.
{22) some person as seeming slightly depressed, the Court will @  0.Somebody crashes intoc his company's truck.
23) haveto decide whether that is tantamount to diagnosing @3 A Okay.
R4 them with a mentalillness of depression. @4 C.lIsthat a stressor?
Page 87 Page 0
¢ O.Let's look at your MMPI scale. v A Yes, it's somewhat stressful.
2 A Okay. = 0O.Hegc! hurt
@ Q. Goto that graph where you have both yours @ A That'sa dubious assumption.
() and Dr. Copple's. i O. That'sDr. Simon'sepinion, he got hurt
% A Okay. I've gotitright here. 5 A Okay.
® Q. Resutts. Youre now looking at if? / see 6 Q. /thought we would be remiss if we didn't
a) in both instances a score on depression greater than 0] take into consideratior; the medical doctors’ opinions.
® normal range. ® A That is correct; we would be remiss it we
® A True. )] focused on one physician's opinion and ignored the medical
(to  O.Youscored Mr. Byrom greater than normaf (10} tests, for example, and ignoredthe other opinions. We
(11) range on depression as we/! as Dr. Copple, correct? tn would be remiss if we did not do that
12y A That's correct. And there's one scale vz O.Wha! medical doctor ever said Mr. Byron
(13) higher than those, and thet is hypochondriasis. (13) wasn't hurt in this accident?
(1¢y  O.How many cases this year, let's say this 14 A Well, while it is difficult to answer that
(15 past year, ayear from today back, have you reviewed? 15 question because Isupposeyou'll ask me to come up with a
1) Legal claims like ts. 118} "medical test" showing no injuries, and so that would be
(7n  A. Duringthe year 1994, maybe eight. No, “n an example ot a physician'’s failure to find an injury.
(18 maybe ten, 15, something like that. w8 O0.Eoyou know whata o tissue injury is?
(18; Q. Howmany of them have Seen personal injuries 3 A Yes.
20 like this? /s that the eigh? Or ten you re talking about? % Q. Do you know thal,for example, an x-+ay will
@y A Most of them, say - let's settle on the el no! show & so:! tissue injury?
22 figure ot 12,then 'l say that maybe seven of those are 22, A Yes.
23) personal injury cases. =3 0. Do you know tha! orthopedic surgeons will
mas O Of those seven, how many were you hired by R4 routinely say, It 1s o no significance to me that this
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n x-ray is normal with this so# tissue injury that the v A Well, his MMPI is supportable; I believe it
) fellow has? @ to be a valid and correct MMPIL. |, of course, disagree
@ MR BORELL Let meobject, but go o with his irterpretation entirety. When his MMPI shows a
) ahead and answer it @ peak on hypochondriasis, Ithink his first inclination
5 A Again, we're a little bit outside my area of ) should beto diagnose a hypochondriacal disorder; it's as
3 expertise, but yes, | am aware that soft tissue injuries (5] simple as that.
Ite) don't show up on x-rays. i Q. Doesn't Dr. Copple go a s'eo farther than
@ O.Youare aware that Mr. Bvrom was diagnosed 8 that and testify that, i~ fa<t. by way of his testing Mr.
@ with a soft tissue injury? @ Byrom showed elevated fevels of no! onky hypochondrias's
oy A There were - yes, there were several soft (10 but also depression and hystena7
(11) tissue injuries that were diagnosed, several different 11 A Well, B0 points on that. One is -
(12) kinds. nz Q. Well,answer my guestion first, then you can
=3 O.So it wouldn't be surprising to you then (3 make your point.
(14) given your experience that the x-ray test was normal? ng A Allright. The in answering your question!
15y A. Well, the = again, alittie bit aut of my (15 'l do it with realty two points. The first pointis
(15) expertise, but | concede that various physicians diagnosed (15) that you are correct: he also showed an elevation on
s varfous problems based primarily on this man's complaints k) hysterta. Hysteria Isthe kissing cousin of
(18) f pain. | = that's my impressionand statement; he told (18) hypochondriasis. Histrionic people fake physical
{19) them he had pain; he told the physicians he felt pain. (18} problems. $o once again, | completely agree with the MMPI
20) They, inturn, diagnesed certain soft tissue injuries. @0) that Copple produced. ¢
@y Q. Youthink that they did no more than tet? ) The second point is that as I've mentioned
@ A ldid notsay that. 2 severaltimes before, it is not unusual for
23 Q. Well,do you think that they did any @3) hypochondriacal people to complain of depressed feelings.
=4 diagnastic testing which would confirm or not confirm for 24) They feel bummed out and depressed becausethey believe
Page 92 Page @5
1) them his relation of pain in various parts of his body? ) they're physically ill. They're notliars. And SO it
@ A The only diagnostic tests that lam aware of @) does show up secondarily on some tests.
@ were negative, and you and I have worked today to ty to @ The third point worth makingis that this
@ find one that was positive, and we have been unable to do @) fellow also took atest that zeroed in on depression; it's
&) S0. ®) called the Beck Depression Inventory. He scored normalty
®  Q-Well | guess it differs depending on what e onthattest. Again, Ididn't give that test; somebody
%) you know about what an orthopedic does or doesn'tdo to ) else did:’
@ come to an assessment of range of motion. © Q. Didyou hear my question, Doctor?
® A Uh-huh. tf there's a question in there, my @ A Notonly did I hear it but ithink |
(10} responseis that this obfuscates the issue, SO I'll just (10} answered it.
5B} repeat my position, and that is there are medicaltests (1) Q. Answerit again then. /sn't it Ime that
(12 listed inthe recordsthat you and I have in front of us; 12) Dr. Copple'sfindings and his opinions are tofally
(13) we both have medical records in front of us, and medical (3 supported by the records, particufarfy the MMPI results
14y tests are listed; they are negative. |have seen no (14 which are strikingly similar to yours?
{15) posltive tests. @5 A And my answer to that is that | believe that
&y O.And there are tests that we expect to be RES his MMPI s valid, and so his MMPIresults are supported
[y negative in a soft tissue injury; you e conceded that for nn by mine. Hisinterpretation of the MMPIland his overall
(18) me? g conclusions about this case are not at all supported.
9  A.Right That may be true. (19) what we have here, his own MMPland a Beck Depression
[ele)) O. Well, not may be true; that is true, isn't 20 Inventory showing hypochondriasisand no depression, and
3] 2n yet he's not diagnosing hypochondriacalproblemsand he is
22y A okay. @) diagnosing depression. I'm batfied by that.
@3 Q. Yousaid something on direc?exarnination w3 0.Sois the answer io my question you believe
2¢) about Mr. Byrom's acbons after this cmsh. 2¢) no -
Paae 93 Page 05
m A Right m Aldon't believethat his valid MMPIstupports  *
2y O./snt it afact that the medical records @) his opinion. Intact. |want to go tarther and say that
®) indicate and Mr. Byrom has indicated himseff tha! he was, @) his valid MMPIcortradicts his opinion.
@) in fact, dazed for a short period of time after this @y O.Doctor, i in your opinicn this fellow
® incident? = suffers from somatic pain disorder,and this is rooted and
® A There may be a statement to that ettect ] caused by his childhood, w#y does it iake him 57 years and
] somewhere in a record that has to be taken and juxtaposed g this automobile accicent for us to see the first
® alongside his behavior, which was not dazed. ®) manifestation of that?
9  O.Well,you weren'tthere, correct? You © A Becauseas I've meftioned several times
{:0) didn't see this happen, rigft, Doctor? (10 before, there are Two clusters of causes;the first is his
1 A There is a pointthat you and | can agree & childhood which predisposed him to this problem, and then
s on; | wasnet inthe truck with him at the time and don't 2 the second were a series of stressors that occurred right
13 have any inclination in that direction. (3 around this accident
11¢)  O. Given the similarity between your results on ¢y 0.0One of whichwas the accident?
5 MMPI and Dr. Copple's resutts on MMP, is it no! rue that ns A Well, and ¢f all of the stressors that
8 Dr. Copple's finding and opinions are entiraly s occurred, it just seems to me that the accident pales in
7 supportable? Ies comparisonwith the other stressors at work. But we've
18y A Would you ask that question again. please. 13) gone round and round about the fact that in my opinion the
pg) Q. Yes. Dr. Copple's findings on M*P! and 8 accident was not a stressor =
20) yours were quite simifar? @z O Well,you've hsted il as one
et A Thatis correct (2 A -thatwas significant
22} Q. Is it not true that Dr. Copple’s findings e Well, I've said over and over, looking at it
23) and opinions are. n fact. guite supoarabie from the 22 Inits worst light, even it he were infured, it still
24 rocord? e wouldn't amount to much.
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y Q. Well, you keep coming back to "Even if he ¢y A That's right. That's what hypochondriasis
@ were /njured,” yet you-have the only testimony in this @ ks
<] case and, in fact,you have the diagnoses listed in your @ O.ftisnt that he may feel he s hurt worse
) report; everyone, every medical doctor who saw him afier (4) than he really is?
) this accident feft he Wes injured, correct? ® A You can also have a hypochondriacal
© A lthinkso. Ithink they diagnosed - well, ® problem -
@ they give him a physical diagnosis, that's for sure. m  O.Whichis it /or pir? -
®  O.Of an injury? ® A - following that.
®  A. Some kind of problem, chronic pain or ®  Q Which Bit for him given tha fact that we
0 whatever. (19) know the medica! doctors eft he was injured?
¢t O.And they began treating i¢? (1y A ft's hardto say. There is contradictory
12 A Yes. (12) physical evidence with physicians giving different
a3 O.Now, in terms of this accident,jus! having 13) diagnoses and medical tests being normal. We've gone
(14) the accident itself was a stressor, starting this new job. (14) round and round about that. So I'm lett realty not
(15) somebody crashes into the company's truck, correct? 15) entirely sure whether or not he was physicalty injured,
16 A Well, yeah. Imean, IS not stress-iree. (16) and #t SO, what the extentwas. Butit's clear to me that
(17 It's not a significant stressor. an regardlessof that issue, he does have hypochondriacal
g8 Q. Theinjury is a stressor? (18) problems, and that those are the primary influence on his
(19) A ¥ there were an injury, that would be a (19) disabillty now; they are big problems. Let me putit to
20) stressor. 20) YOou another way; Icontinue to assert that all medical
@y Q. The treatment in going o the doctorsall RY) tests that I'm familiar with are normal. lalso want to
22) the time is a stressor? (22) compare that with these issues here, with these tests
@3 A For him, Idon't think SO. 23 results here, the psychotogical tests, and assert that
@¢) Q. The inability to work is a stressor? 24) these are clearly abnormal. The testing shows a clear
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(A Forhim, | don't think so. ™M psychological problem; medical tests don't show a clear =
v 0.Failing financial condition /s a stressor; ? do not show a clear physical problem. So we know he's got
@) is it not? @ a psydological problem, and we know wivat that problem is.
# A That could be, yeah, as a result of not @ O.Infact, he's efevated in three different
) working. ® levels: depression, hysteria and Aypochondriasis?
® Q. All those hings stem from this auto ® A With hypochondriasis as a peak. That's true
Ito] accident? (] lor the two MMPis and for the Personality Assessment
® A Wel - ) Inventory. His sole elevation is somatic complaints,
® MR. BORELL: Objecton. Thatis nut © which is a hypochondriacalscale, and keeping in mind he
(10 the testimony, but go ahead and answer, (:0) does not have depression.
g1y Al It B not my testimony. When you - @1 Q. Don?you as a psychologist have to refy
(12) hypochondriacs don't become hypochondriacs because of an (12) upon the diagnoses and opinions of the medical doctors in
(13) accident. (13) this case?
ey O. Well,/ thought you told us that Mr. Byromn ta A Yes. Mytrouble is! don't know which one
(15) truy beiieves he'sinjured. (1s) to rety on. They disagree, SO I'm left at a iess.
1s; A Right ¢ O.Mr. Byrom has claimed essentially a neck
a7y O.That's the nature of hypochondniasis? (7 injury with some residuals 2s a result of this automobile
8 A, RigM Correct. (18 accident.
¢e)  O.And, in fact, the medical doctors in this n9) A That is one f the things he's claiming.
{20) case have testified that Mr. Byrom \Wes injured. 20) He's also claiming that the automobile accident caused him
@1y A Having not seen their testimony, you know, | 21) to begin to faint T years after the accident.
[r)] don't know what to make of that statement. @2 0. Youbelieve he's claiming that?
23  0.Well,do you want to read it? 23 A lbelieve s0.
g A | will readH It you would like for me to. @4 Q. Yau believe tha! his urological complaints
Page99 Page 102
¢ Q. 1thought we already wen! through that. (1) and sexual dysfunction, Youtiink he relates that fo his
o) Wereyou aware Dr. Simon testified he was injured, that ] automobile accident?
3) his injury was permanent? Certain& you know we Le ® A Yes. Infact, that"s what he told me
@) discussed the percentage of disability. @ during ~
% A Lord,yes. &  O.Where does it say that in any of your
© Q. So Dr. Simonmust obviously believe there () records?
[} was an injury there, doesn't he? ™ (A brief recess was taken.)
® A Well, you're asking meto - your question @®  O.Thelast questionwas where in your - in
® asks me, DO | accept his description or his testimony. © fact you have no notes, do you, Doctor? Youhave this
(10) I'm a little at a loss how to respondto that | have not (10) report?
(1 read his testimony; I'm not aware of it ¢ A The report is the notes. 1 took the
(i Q. Doctor, areyou aware Dr. Simon felt (12} information directly into the report. That's part of our
(13) certainty that Mr. Byrorn was injured, and you're certainky (13) new computer age.
(14) aware he assessed a disability rating to Cret injury? ney  O. Where, anywhere in here does Mr. Byrom
15 A.Yes, based on the record of him | got (15) relate either of those two injuries wejust discussed, the
(e  O. Youused those = 86 urological problems or the fainting problems, to this
an A Yes. ¢ incident?
8 Q. —in part for your evaluation? (8 A Rememberwhat Isaid was that that's what
(19) A Yes. (19) he = he relatedthese problemsto -~ when he was talking
20 O.Correct? 20) with me, he relatedthem to the accident. And SO I'm not
2y A lunderstandthat. [cd) sure how to answer that question other than to say that
P2 Q. Are you telling us that in your opinion the 2 that's what he mentionedto me.
@3) hypochondriasis is something thal whereby Mr Byrom really ©n O But thereS no note of tha! anywhere here,
24 wasn 't hurt but thinks he is7 . 2a) is there?
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7 A Well, at the beginning of the report| state

@) that Igot his = I got the information about his history

@) from two Sources, and they are the documents and what he

(4 told me.

Q. But you'e claiming now even though it's not

® in your report that you believe M. Byrom IS relating

© those two problems to this accident?

(8) A Yeah, that was my recollection. I mean,

®) it's not an important point; whether he did or he didn't
(10) ts not important He B complainingot blacking out two
(i years after the accident The complaints seem to be
(12) expanding and increasingin odd ways, which is fairly
(13) typical of a hypochondriacalproblem. But ASnot that
(14) Importantwhether he relates it to the accident or not.

sy O.How old is Mr. Byrom now?

s A Well, having been born =

un Q. Sixty-three?

(8 A —in1932 -yeah, it sounds like he would

XMAX{18)
22 Tracy L Spore
Notary Public
@3) In and for the State of Ohio
24y My commission expires February 16,1998
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{19) be about 63. Yeah.
@0y Q. lsn't  true that you're the only person
@1) testifying in this Case concerning Mr. Byrorn's
22 psychological condition that i going to say he’s not
23) sufferad from depression?
24) MR. BORELL: s that limited just to
Page 104
U] psychologists?
@ MR. SCOTT: Yes.
@ MR. BORELL The two of them?
@ MR. SCOTT: Yeah.
® A Thatappearsto be true, yeah, me versus
) -some other guy.
m 0. Wl actually, Dr. Craig diagnosed
@ depression.
© A It often happens with people that have
(i0) hypochondriacalproblems.
@1 O. Well, he's a psychiatrist. right?
(12) MR. BORELL: He'sa psychiatrist.
(13 Q. Doctor, has your license to practice
(1¢) psychology ever been revoked, restrcted in any way?
o5 A No.

s Q. Has the Ohio State Board of Psychology ever
7 investigatedyou in your license?

(& A. No.

wsy  0.Doyou know if you're presenty under

20 investigation?
=) A | have no such knowledge.
©2) MR. SCOTT: Okay. That'sall | have.
V3i MR. BORELL: Doctor, when this is
@4 transcribed you have the right o review it
Page 105
™ and sign it | can tell you there won't be
@ time tdo that, but you do have the right
) to waive it also.
(0] ME WITNESS: | waive.
B (Depositioncondiuded and witness
® excused at 2:56 p.m.)
m e
(17) (Signature Waived)
rage 108

" CERTIFICATE

@ |, Tracy L. Spore, a Notary Publicand Registered
@ Pofessional Reporterwithin and for the State d Ohio,
) duly commissioned and qualified, do hereby certify et
© the within-narmed witness, was first duly sworn 10 testify
) the truth, the whote truth and nothing but the idh in
” the Cause aforesaid; that the testimony then given was by
® Me reduced to stenotype in the presence of said witness
@ and afterwards ranscribed: that the foregoing is a tue
¢ and correct ranscription 0f h e tessmony so given as
11y aforesaid.

(12) | do further certify that this deposition was taken
@3) at the time and place in the foregoing caption spedified.
(18) I do further certify that | am nota relative,

(15) counset or attorney of any party, or otherwise interested
s in the event of this action

(17 IN WITNESS WHEREOF, | have hereunm set my
hand and

8 affixed my seal of office a; Toledo. Ohio, On this

9 day of 1994
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