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FRIDAY, MAY 1 7 ,  1 9 9 1  

MORNING S E S S I O N  

T H E  COURT: The P l a i n t i f f  has completed 

i t s  case and w e  w i l l  n o w  receive evidence f r o m  t h e  

D e f e n s e .  

MR, W I L L I A M S :  T h a n k  you ,  Your  H o n o r .  

( D e f e n d a n t ' s  E x h i b i t  F ,  be ing  c u r r i c u l u m  

v i t a e  of D r .  C h r i s t o p h e r  Layne, w a s  marked f o r  

i d e n t i f i c a t i o n  by t h e  C o u r t  R e p o r t e r . )  

DR. C H R I S T O P H E R  LAYNE 

a w i t n e s s  h e r e i n  c a l l e d  on beha l f  of t h e  

D e f e n s e ,  b e i n g  f i r s t  d u l y  s w o r n  as  provided by l a w ,  

w a s  e x a m i n e d  and t e s t i f i e d  a s  f o l l o w s :  

D I R E C T  EXAMINATION 

BY MR. WILLIAMS: . 

Q. Good morning, Coctor. 

A .  H i .  

Q -  Would y c c  inr;rociuce ~ - s c r s e l j f  to our j u r y l  p l e a s e ,  

A .  I ' m  Chris L a y n e  f r o m  Toledo and I'm a Clinical 

Psycho 1 o g i  s t . 
THE COURT: 

l a s t  n a m e ,  D o c t o r ?  

THE W I T N E S S :  

How do you s p e l l i n g  y o u r  

L-A-Y-N-E. 

BY MR. W I L L I A M S :  

Q. Dr, L a y n e ,  would  you share f o r  t h e  j u r y  s o m e  of 
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A. 

Q .  

A. 

Q -  

A. 

your credentials? 

Well, I graduated from the College of William and 

Mary with honors and then went on to graduate 

school at the University of Alabama. And then I 

did an internship in Clinical Psychology and then I 

became a professor and also a private practitioner 

once I got out of graduate school. I did that for 

the rest of my career, I've done that now for about 

16 years. 

I got Board Certified about 11 years ago and 

I've also published a lot of things in journals 

that are circulated around the world and gotten on 

a lot of hospital staffs and -- 

Could you indicate, Doctor, some of your hospital 

affiliations? 

I'm on v i . r r _ u a l l y  every hospital in Toledo ,  itle-rcy, 

Riverside, St. Charles, Flower. There is one 

hospital they j u s L  60 n o t  have slcaff p r i v i l e g e s  f o r  

psychologists an2  so, of course, I'm cot on that, 

What is the procedure f o r  being admitted to the 

staff of a hospital as a psychologist? 

Well, physicians primarily review your records, 

usually it's a committee of about eight different 

physicians and they review your resume and your 

accomplishments and then decide whether or not to 
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Q. 

A,  

Q. 

A .  

Q -  

A .  

l e t  you i n .  

Now, Doctor ,  where are  you c u r r e n t l y  employed and 

what do you do? 

I ' m  i n  p r i v a t e  p r a c t i c e  i n  Toledo on C e n t r a l  Avenue 

i n  t h e  Westgate B u i l d i n g  and then  I s h u t t l e d  ove r  

t o  t h e  U n i v e r s i t y  of Toledo where I ' m  a t enu red  

a s s o c i a t e  p r o f e s s o r  and t h e r e  I t each  c l a s s e s  a t  

t h e  g r a d u a t e  and unde rg radua te  l eve l  i n  psychology. 

Now, have you been -- have you pub l i shed  or have 

been an e d i t o r i a l  c o n s u l t a n t  of any form? 

Yeah. I ' v e  p u b l i s h e d  a f e w  dozen a r t i c l e s  f o r  

j o u r n a l s .  You have t o  send t h e  a r t i c l e  t o  t h e  

j o u r n a l  and then  they  send t h e  a r t i c l e  o u t  t o  a 

number of o t h e r  p s y c h o l o g i s t s  who say whether o r  

n o t  i t ' s  good i n f o r m a t i o n  t o  g e t  i n  and sometimes 

t h e y  a r e  and soxetimes they aren't but  m o s t  cf che 

t i m e  t hey  a r e  and I ' m  also one of t h o s e  r ev iewers  

myself. 

There have been f o u r  or f i v e  journals that 

have asked  m e  t o  be an e d i t o r i a l  c o n s u l t a n t  for 

them and so  I a m .  

Doctor ,  I d o n ' t  want t o  b e l a b o r  your r e s u m e  t o o  

much. J u s t  name f o r  u s  a few workshops you 

conducted and t h i n g s  of t h a t  n a t u r e ?  

The m o s t  r e c e n t  one w a s  a day- long workshop t h a t  I 
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did last €all in November at the University of 

Findley and it was €or health care professionals in 

that segment of Ohio and I did that workshop on 

depression. That was a full day's workshop and 

before that, I've done workshops in Atlanta, New 

Orleans, Virginia, my home state, and for the 

Toledo Hospital back in 1981 or so. Those are some 

of the workshops that I've done. 

Q. You've reviewed a number of publications I know and 

could you name one or two of those publications 

that you reviewed recently? 

A. In terms of ones, articles that have been 

published, there are a number in depression. I've 

also reviewed a few books, a recent book that I 

reviewed was Finkelhor's book, that's the author, 

and thak was a book on c h i l d  sexual a b u s e ,  There 

were several other books, one being, the authors 

a r e  XonLgornery and F e w e r ,  I'm not sl;re, 1'11 h a v e  

to check the authors, at any rate, another book on 

child sexual abuse as well. 

Q. Doctor, how long have you been in the private 

practice of psychology? 

A. For the last 16 years. 

Q. Handing you what's been marked for purposes of 

identification as Defendant's Exhibit F ,  do you 
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cases the person will purge, that is t o  say they 

will make themselves throw up. Usually it's 

because they want to lose weight. There are a 

couple of other ways they can do it, by taking 

laxatives and by exercising excessively but most 

people throw up. The difference in anorexia there 

is a profound weight l o s s .  With bulimia there is 

no significant weight loss, there is what they call 

this binge and purge circle, you eat a lot and then 

m. 

you want to keep it off and do it, so you throw it 

UP 

Q. Are there any other problems associated with those 

t w o  eating disorders besides the fact of consuming 

food and then getting rid of it, so to speak? 

A .  The people who have this problem dften have what's 

called a bcdy image distortion. That means they 

can sit there and look at themselves i n  the m i r r o r  

and  say, $?I'm s ~ i l i  fat," w h e n ,  ir, f a c c ,  they 

aren't fat. So they keep it exaggerating their 

weight. 

Q .  Now, you've indicated that you've had experience ir 

performing psychological evaluations, in fact, 

that's one of your areas of specialty? 

A. Right. 

Q. What do you -- let me first of all ask you t h i s ,  

OFFICIAL COURT REPORTER - C.A.T. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A .  

Q. 

A. 

Q -  

A .  

Doctor. H a v e  you ever t e s t i f i e d  b e f o r e  i n  a c o u r t  

of law? 

Y e s .  

What abou t  by way of d e p o s i t i o n ?  

Y e s ,  I ' v e  had d e p o s i t i o n s  b e f o r e .  

And can you count  t h e  number of t imes  you 

t h a t  r e c e n t l y ?  

ve  done 

Several t i m e s  a y e a r  I a m  i n  a tes t imony s i t u a t i o n .  

Have you e v e r  had an  o p p o r t u n i t y  t o  t r e a t  an  

i n d i v i d u a l  who has  b r a i n  damage? 

Y e s .  I t r e a t e d  s e v e r a l  peop le  who have had c l o s e d  

head i n j u r i e s  and open head i n j u r i e s .  

What are  some of t h e  symptoms --  w e l l ,  f i r s t  of a l l  

l e t  m e  ask t h i s  q u e s t i o n ,  Doctor ,  i s  t h e r e  a n o t h e r  

name f o r  t h a t  p a r t i ' c u l a r  malady i n  your p r o f e s s i o n ?  

The results of a c l o s e d  head injury, agai r , ,  m y  

p r o f e s s i o n  i s  c a l l e d  dement ia  and t h a t  i s  a c l u s t e r  

of symptoms that i s  caused by a blow t o  the head. 

What i s  dement ia?  

There are  r e a l l y  two m a j o r  groups  of symptoms, one 

i s  memory loss, t h e  o t h e r  i s  a r a d i c a l  change i n  

o t h e r  thought  p r o c e s s e s .  These a re  peop le ,  i n  

f a c t ,  some of t h e  examples you g e t  r i g h t  from t h e  

t ex tbook  i s  t h a t  t h e s e  are  people  who can never  

f i n d  t h e i r  way t o  work, t hey  f o r g e t  t h i n g s  

O F F I C I A L  COURT REPORTER - C.A.T.  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 0  

17 

18 

19 

2 0  

21 

2 2  

2 3  

2 4  

2 5  

11 

constantly, they can't think very clearly. So, 

they perform very poorly on intelligence tests, 

they are described as having radically changed 

personalities, their emotions go up and down and 

all over the place. They get mad at a flash and 

then they get sad at another flash and they report 

a lot of ups and downs emotionally. 

Q *  Now, what do you generally do, Doctor, in 

performing a psychological evaluation? 

A. It's really important that the psychological 

evaluation stand on three legs. There is like a 

three-legged stool, sure the testing is important, 

a l s o  what the person does while you're sitting in 

front of her, that's also important. How the 

person acts but the third thing that's really 

important, of c o u r s e ,  is the h i s t o r y ,  Khat is t h e  

person like throughout the life, what has she done, 

how ciid she a c t  ic tiines psst- S G ,  che  history is 

very important. 

Q .  What is the best way, in your opinon, to determine 

history, Doctor? 

A. Documents. There have been all types research 

studies that basically say if I ask average people, 

for example, when they potty trained their children 

or what style they used to either raise their own 

OFFICIAL COURT REPORTER - C.A.T. 
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c h i l d r e n ,  r e s e a r c h  s a y s  w e  c a n ' t  r e a l l y  r e m e m b e r  

v e r y  w e l l  how w e  d i d  t h a t  o r  when our  c h i l d r e n  

f i r s t  s t a r t e d  t o  walk o r  t a l k .  I n  o t h e r  words, 

peop le  are  n o t  r e a l l y  q u i t e  as good as h i s t o r i a n s  

as  w e  t h i n k  w e  a re ,  And so ,  documents are  r e a l l y  

good as  documents r a r e l y ,  I mean I suppose 

o c c a s i o n a l l y  one i s  f o r g e d  b u t  t h e  people  t h a t  make 

documents a r e n ' t  -- t hey  have no ax t o  g r i n d ,  When 

somebody spends an expense 011 t h e  h igh  school  

t r a n s c r i p t s  o r  a l e t t e r ,  t hey  d o n ' t  know how i t ' s  

go ing  t o  b e  used 1 0  y e a r s  l a t e r  and so t h e y ' r e  

c e r t a i n l y  t r y i n g  t o  b a s i c a l l y  t e l l  t h e  t r u t h  a t  t h e  

t i m e .  So ,  t h e  documents a r e  unbiased and they a l s o  

have an e x c e l l e n t  memory, t hey  d o n ' t  change. 

Q *  Now, I ' v e  a-sked you t o  perform o r  I had asked y o u  

t o  peform a p s y c h o l o g i c a l  e v z l u a t i o n  on t h e  

P l a i n t i f f ,  Michele VanVoorhis? 

A.  Right * 

0 .  N o w ,  do you do t hose  f o r  free, Doctor? 

A. Y e s ,  I do.  

Q. D o  you do t h o s e  f o r  f r e e ?  

A.  Oh, I ' m  s o r r y ,  I thought  you s a i d  d i d  I do t h o s e  

t h r e e .  I ' m  s o r r y ,  I d i d  n o t  do i t  f o r  f r e e ,  

h e a v e n ' s  no. 

Q. I would a l s o  assume t h a t  l i k e  most o t h e r  d o c t o r s ,  

~~ 
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13 

that when you come into Court, you charge a fee  for 

that? 

That's right, I do. 

Okay. NOW, prior to performing your evaluation of 

the Plaintiff, Michele VanVoorhis, did you review 

any documents? 

Yes, I sure did,, in fact, I brought along some of 

them here, these are some of the documents that I 

went through. 

Can you share with the ladies and gentlemen some of 

the documents that you reviewed prior to conducting 

your evaluation of the Plaintiff? 

The most crucial ones were -- 

MR, HOUSEL: I'll object, that's not 

responsive. 

I assume most crucial is r-r - ~ r I a  C O U R T :  

going to lead to certain documents? 

THS X I T N S S S  : Exactlq-, yes The ~ , u e s t i o n  

as I znd-erstood it was what d o c u m e n t s  did Z review 

and he was going to start with the most important 

ones , 

THE COURT: You may answer. 

The most crucial ones were the high school and 

college transcripts of Miss Vanvoorhis. Other 

documents that were important were the reports of 

OFFICIAL COURT REPORTER - C . A . T .  
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D r .  L e f k o v i t z  and D r .  Toth. M s .  V a n V o o r h i s '  

d e p o s i t i o n ,  I be l i eve  w a s  i m p o r t a n t  and the re  w e r e  

several o t h e r s  t h a t  I r e v i e w e d  as w e l l .  

BY MR. W I L L I A M S :  

Q. NOW, w h a t  d i d  you l e a r n  f r o m  your  r e v i e w  of t he se  

d o c u m e n t s ,  D o c t o r ?  

A.  W e l l ,  t h e  -- i n  a n u t s h e l l ,  t he re  a r e  t w o  c l u s t e r s  

of p r o b l e m s  t h a t  M i s s  V a n V o o r h i s  had p r i o r  t o  t h e  

acc ident  and both  w e r e  no t  t r i v i a l ,  b o t h  w e r e  

e x t r e m e l y  i m p o r t a n t  p r o b l e m s .  

O n e  w a s  a c l u s t e r  of psycholog ica l  p r o b l e m s ,  

w h a t  I'm t r y i n g  t o  say  i t  w a s n ' t  j u s t  one 

p sycho log i ca l  p r o b l e m ,  i t  w a s  s eve ra l .  O n e  w a s  

d e p r e s s i o n  f o r  which she w a s  t r ea t ed  w a y  be fo re  t h e  

a c c i d e n t ,  t he  second one one w a s  b u l i m i a ,  t h e  

e a t i n g  iiiscrder I t a l k e d  about and she \tias treated 

f o r  t h a t  w a y  b e f o r e  t h e  acc ident  and t h e n  t h e  t h i r d  

was t h e  nost intrig~ing and t h a t  v i a s  whak I c a m e  to 

c a l l  a m y s t e r y  t r a u m a  and t h i s  is ve ry  Complicated 

and u n u s u a l  s i t u a t i o n  i n  t h a t  I w a s  prevented f r o m  

f i n d i n g  o u t  w h a t  t h i s  m y s t e r y  t r auma  w a s .  

MR. HOUSEL:  I'll o b j e c t ,  Your Honor, 

m o v e  t o  s t r i k e ,  have t h e  j u r y  d i s r e g a r d  h i s  

comments. 

T H E  COURT: D o c t o r ,  l e t ' s  s t i c k  t o  s o r t  

O F F I C I A L  COURT R E P O R T E R  - C . A . T .  
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of the bare facts. 

to have a conclusion, you'll have that opportunity, 

but you're very expressive in how you speak and so 

on, we appreciate that, but there may be some 

meanings in those expressions that may not be fully 

understood. So, just sort of stick to the bare 

facts as you answer the question, please. 

At some point, if you're going 

THE WITNESS: Could, perhaps call it a 

third problem? 

T H E  COURT: I don't know, 

MR. HOUSEL:  I'll object. 

THE COURT: Let's just take it one at a 

time. We'll see how it comes out. 

MR, HOUSEL:  Could the jury be 

instructed to disregard his last-comments about the 

m a t e r i z l  he was supposedly prevented from. g e L t i r g .  

THE COURT: Mr. Housel, you will 

cress-examine nim ia a few mir -uces .  I'm s u r e  Ehac 

we will have ample balance once this whole process 

is over. 

MR. HOUSEL:  Thanks, Judge. 

BY MR. W I L L I A M S :  

Q *  Doctor, you previously indicated that you had an 

opportunity to review the transcripts; isn't that 

correct? 
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A.  T h a t ' s  r i g h t .  

Q.  I ' d  l i k e  you t o  s h a r e  t h e  in fo rma t ion  t h a t  you 

o b t a i n e d  w i t h  t h o s e ,  w i t h  t h e  J u r y  and t h e  Court., 

A.  H e r e  i s  -- 

MR. HOUSEL:  Judge,  t h e r e  i s  no 

q u e s t i o n ,  t h e r e  i s  no -- 

T H E  COURT: D o  you have an obj e c t i o n ?  

MR. HOUSEL:  Y e s .  

THE COURT: L e t ' s  t a k e  it up  ove r  he re ,  

MR. H O U S E L :  Thank y o u .  

( A  d i s c u s s i o n  w a s  h e l d  a t  t h e  s i d e  bar.) 

BY MR. WILLIAMS:  

Q. Perhaps ,  Doctor, w e  could  s t a r t  w i th  t h e ,  t h i s  

do c um en t . 
A. A s  I r e c a l l ,  your q u e s t i o n  was -- 

MR. HOUSEL: G b j e c t i o r , ,  

BY MR. W I L L I A M S :  

3octoi- ,  L E  . -  you could s h a r e  w i t h  the Z u r y  some of Q. 

t h e  i n f o r m a t i o n  you o b t a i n e d  t h r o c g h  y o u r  review of 

t h e s e  documents. 

A ,  Okay. 

MR. HOUSEL:  I'll o b j e c t  t o  the form of 

t h e  question, a g a i n .  

THE COURT: What i s  t h e  i t e m  w e  have 

t h e r e ?  I c a n ' t  see i t .  

O F F I C I A L  COURT R E P O R T E R  - C . A . T .  
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MR. W I L L I A M S :  That  would  be t h e  h igh  

school t r a n s c r i p t ,  Judge. 

THE COURT: I a s sume  t h i s  i s  something 

you provided t h e  D o c t o r ?  

MR. W I L L I A M S :  Y e s .  

T H E  COURT: T h a t ' s  M i s s  V a n V o o r h i s '  

t r a n s c r i p t  t h a t  w e  p r e v i o u s l y  had r e v i e w e d  i n  t h i s  

C o u r t ?  

MR. W I L L I A M S :  E x a c t l y ,  Y o u r  H o n o r .  

BY MR. WILLIAMS: 

Q. 

A. 

Q. 

A. 

Q. 

D r .  L a y n e ,  I ' m  go ing  t o  hand you w h a t ' s  been 

p r e v i o u s l y  marked f o r  purposes  of i d e n t i f i c a t i o n  a s  

D e f e n d a n t ' s  E x h i b i t  C and a s k  you i f  you can  d r a w  

s o m e  c o r r e l a t i o n  be tween t h a t  and w h a t  you have 

b l o w n  up t h e r e ?  

F i r s t  of all, t h i s  i s  t h e  h i ~ h  school  t r a n s c r i p t  

t h a t  I r e v i e w e d  p r i o r  t o  m y  e x a m i n a t i o n  of Miss 

VanVGorhis. T h i s  is ar: a m p l i f i e d  o r  magnif ied 

v e r s i o n  of t h i s  p i e c e  of paper  r i g h t  h e r e .  

N o w ,  D o c t o r ,  w h a t  d i d  you l e a r n  th rough  your  r e v i e w  

of t h i s  document w i t h  s p e c i f i c  reference ,  t h a t  

t r a n s c r i p t  s h o w s  f o u r  years  w o r t h  of h i g h  school  

e d u c a t i o n  of t h e  P l a i n t i f f ,  c o r r e c t ?  

R i g h t .  

D i d  you d r a w  any m e a n i n g f u l  c o n c l u s i o n s  th rough  
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your  review of t h a t ?  Perhaps you could  s h a r e  t h a t  

i n f o r m a t i o n ,  

MR. HOUSEL: I'll o b j e c t .  

A. Y e s ,  I do. 

THE COURT: Overru led .  

A .  Y e s ,  I d i d  draw many impor tan t  c o n c l u s i o n s  from 

t h i s  document. This i s  r e a l l y  a c r u c i a l  document 

because  i t  c o n t a i n s  h e r  h igh  school  g rade  p o i n t  

ave rage  f o r  f o u r  y e a r s ,  t h e  n i n t h  g rade ,  t h e  t e n t h  

g rade  and t h e  e l e v e n t h  and t h e  t w e l f t h  g rade .  So 

t h i s  i s  a long- term measure of h e r  i n t e l l e c t u a l  

f u n c t i o n i n g  b e f o r e  t h e  a c c i d e n t  and t h e  c r u c i a l  

t h i n g  is t h i s  y e a r l y  ave rage  he re  and I guess  you 

remember t h a t  ave rages  a r e  on a f o u r  p o i n t  s c a l e ,  4 

i s  an A ,  3 i s  a E, 2 i s  a C ,  h e r e ' s  a 2 . 6 1  i n  t h e  

n i n t h  g r a d e ,  Esre i s  a y e a r l y  average  of  1.68, i - 

b e l i e v e ,  i n  t h e  t e n t h .  H e r e ' s  a y e a r l y  average  of 

1.0, I guess  k h a t ' s  SI a v e r a g e ,  ~ T L  Ehe eleventh 

grade  and Y G U ' ~ ~  notice up  h e r e  that c o r r e l a t e s  

w i t h  l o t s  of F s  and D s  and so f o r t h .  And then  i n  

t h e  t w e l f t h  g r a d e ,  w e ' r e  back up t o  a y e a r l y  

ave rage  of 2 . 2 .  S o ,  t h o s e  a r e  p r e t t y  low g r a d e s  

c o n s i s t e n t l y .  

Q -  N o w ,  Doctor ,  w a s  t h e r e  o t h e r  in fo rmat ion  r e g a r d i n g  

any s t a n d a r d i z e d  t e s t i n g  t h a t  you w e r e  a b l e  t o  
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she  s c o r e d ,  as I reca l l ,  she  scored  -- 

MR. HOUSEL:  Judge,  I ' l l  o b j e c t .  T h a t ' s  

n o t  any l o n g e r  r e s p o n s i v e  t o  t h e  q u e s t i o n .  

THE COURT: M r ,  Housel, l e t  him 

t e s t i f y ,  p l e a s e .  L e t  u s  g e t  t h i s  ove r  wi th .  

MR. HOUSEL:  Okay. 

A .  A s  I w a s  s e e i n g ,  she  s c o r e d ,  as I r e c a l l ,  i n  t h e  77  

p e r c e n t i l e  on h e r  t e s t i n g  a f t e r  t h e  a c c i d e n t ,  t h e  

IQ w a s  a 111, as  I r e c a l l .  I f  you conver t  i t  i s  a 

77 p e r c e n t i l e .  Now a f t e r  t h e  a c c i d e n t  t h a t  l i n e  of 

peop le  I w a s  t a k i n g  a b o u t ,  s h e ' s  up f r o n t ,  t h e r e  

a re  on ly  23  peop le  s m a r t e r  than h e r  and you go t  

about  7 7  people  t h a t  a r e  not  a s  smart  a s  she  i s  

a f t e r  t h e  a c c i d e n t .  

Q.  W a s  t h e r e  a n y t h i n g ,  any o t h e r  f a c t  t h a t  you o r  

i n f o r m a t i o n  you learn2d tkroug~ u s e  of t h i s  

p a r t i c u l a r  e x h i b i t ?  

A. Yeah. She nau 3 0 5  people in her c l a s s ,  number in 

c l a s s ,  3 0 5 ,  h e r  c l a s s  r a n k  was 2 5 0 .  If y o u  t a k e  

everybody i n  a c l a s s  and p u t  t h e m  i n  a l i n e  from 

t h e  b e s t  g r a d e s  t o  t h e  wors t  g r a d e s ,  she  would b e  

2 5 0  i n  l i n e .  That means the re  a r e  2 5 0  peop le  who 

made b e t t e r  g r a d e s  than  she d i d  and t h e r e  a r e  55  

peop le  t h a t  made g rades  worse than she d i d .  

Q. You mean 249? 
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A .  

Q -  

A .  

Q .  

A. 

Righ t ,  Right .  Roughly and see t h e  p o i n t  i s  t h a t  

p o s i t i o n  i n  l i n e ,  i n  h igh  school  i s  e x a c t l y  what 

s h e  got over h e r e  i n  h e r  t e s t  s c o r e s .  B a s i c a l l y  

s h e ' s  i n  the s a m e  p l a c e  i n  l i n e  no m a t t e r  how w e  

measure h e r  i n t e l l i g e n c e  and h e r  c o g n i t i v e  

f u n c t i o n i n g  and a l l  of t h i s  i s  b e f o r e  t h e  a c c i d e n t .  

N o w ,  do you know, Doctor ,  th rough  your  review of 

Dr. T o t h ' s  r e c o r d s  whether  she  took t h i s  

i n f o r m a t i o n  i n t o  account  when you reviewed h e r  

r e p o r t ?  

There i s  no mention of any r e a l  c o g n i t i v e  

f u n c t i o n i n g .  H e r  c o g n i t i v e  f u n c t i o n i n g  b e f o r e  t h e  

a c c i d e n t ,  which i s  a g rea t  s u r p r i s e .  

Does t h i s  h e l p  you i l l u s t r a t e  t h a t  p o i n t  any 

b e t t e r ,  Doctor?  

Yeah. T h i s  i s  just a summary of what we just 

looked a t ,  a summary of t h e  grade  p o i n t  ave rage ,  i t  

i s  DQC a summary of Lhe t e s t i n g  anc it's not a 

summary of t h e  c l a s s  rank. It's just the grades 

and w h a t ' s  i n t e r e s t i n g  h e r e  i s  t h e  y e a r s  b e f o r e  t h e  

a c c i d e n t ,  a s  they  go ,  as  you g e t  c l o s e r  and c l o s e r  

t o  t h e  a c c i d e n t ,  b e f o r e  t h e  a c c i d e n t ,  h e r  average  

s o r t  of d e c l i n e s  and then  goes  up r i g h t  a t  t h e  end 

a l i t t l e  b i t .  I t  never  q u i t e  r eaches  t h i s  l e v e l  

b u t  the ave rage  of h e r  averages i n  t h e  l a s t  f o u r  
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y e a r s  of h i g h  school  i s  below C l e v e l ,  you might 

say  , 

There i s  a l s o  a n o t h e r  compel l ing  t h i n g ,  

which I d i d n ' t  p o i n t  o u t  o v e r  t h e r e ,  b u t  i t ' s  on 

t h a t  document you j u s t  s a w  and t h a t  i s  days a b s e n t  

and days  t a r d y  and I won ' t  b o r e  you w i t h  a l l  t h e  

i n d i v i d u a l  numbers, j u s t  s u f f i c e  i t  t o  say  when she  

w a s  i n  h igh  s c h o o l ,  she  d i d n ' t  show up more than  

once a month on t h e  ave rage  and then  almost  once a 

month s h e  w a s  t a r d y .  

Q .  I b e l i e v e  a m i n u t e  ago, Doctor ,  you were t a l k i n g  

about  an IQ i n f o r m a t i o n .  Dces t h a t  i l l u s t r a t e  any 

b e t t e r  on t h a t  p a r t i c u l a r  c h a r t ?  

A.  Yeah. T h a t ' s  h e r  IQ a f t e r  t h e  a c c i d e n t ,  obv ious ly ,  

and t h i s  i s  w h a t ' s  r e a l l y  impor tan t ,  t h i s  ' is t h e  

t e s t i n g  t h a t  D r .  Toth gave ,  thesz a r e  Dr. Tothis 

r e s u l t s ,  The IQs are r e p o r t e d  by D r .  Toth h e r e  and 

1, ~ s r e  are the p e r c e n t i l e  rankings and rhey are 

a c c u r a t e .  

R e m e m b e r ,  1 0 0  i s  ave rage ,  1 0 0  would be  t h e  

f i f t i e t h  p e r c e n t i l e ,  So 111, remember t h i s  i s  t h e  

p h y s i c a l  s c a l e ,  t h i s  i s  t h e  impor tan t  number r i g h t  

h e r e ,  and t h a t  111 t r a n s l a t e s  t o  p e r c e n t i l e  of 77  

p e r c e n t .  Now s h e ' s  ahead of everybody e l s e ,  most 

o t h e r  peop le .  
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Q. 

A .  

Q -  

A. 

Q. 

A. 

i l .  

A .  

Q -  

A .  

Doctor ,  d i d  YOU have an  o p p o r t u n i t y  t o  review any 

of t h e  t r a n s c r i p t s  from Kent S t a t e  U n i v e r s i t y ?  

Yes, I d i d .  

Would t h i s  p a r t i c u l a r  s h e e t  b e  of any a s s i s t a n c e  i n  

h e l p i n g  you e x p l a i n  what you found t h e r e ?  

I f  i t ' s  t h e  Kent S t a t e  t r a n s c r i p t ,  i t  c e r t a i n l y  

would. Th i s  i s  t h e  -- h e r  Kent S t a t e  t r a n s c r i p t  

t h a t  I reviewed b e f o r e  I made my r e p o r t .  I t  shows 

h e r  f u n c t i o n i n g  two y e a r s  i n t e l l e c t u a l l y ,  two y e a r s  

b e f o r e  t h e  a c c i d e n t  i n  1 9 8 5  and i n  1 9 8 6 .  

NowI what g r a d e s  d i d  she  r e c e i v e ,  and i f  you c o u l d ,  

s o r t  of r e l a t e  t h o s e  t o  s o m e  c o u r s e s  from Kent 

S t a t e  in 1 9 8 5 .  

Her g r a d e s  are as f o l l o w s ,  i t  can be r ead  q u i t e  

e a s i l y ,  F,' F ,  F and then N / A ,  I guess  that means 

not applicable, College Z f i g l i s h  1, I don't k f i o w  wkk 

t h a t  would not  b e  a p p l i c a b l e  b u t  i t  i s n ' t .  

What di2 she r e c e i v e  t n c s e  ~rad ies  in, whac  courses. 

Biological Principals, College Algebra and 

I n t r o d u c t i o n  t o  Phi losphy,  t h a t ' s  where she  made 

h e r  t h r e e  F s .  

Now, then  you had a n o t h e r  c o n t i n u a t i o n ,  w h a t  

were -- what g r a d e s ,  i f  any ,  d i d  she  r e c e i v e  t h e r e  

i n  t h e  n e x t  q u a r t e r ?  

I n  t h e  F a l l  of 1 9 8 5 ,  and remember t h e s e  g r a d e s ,  i f  

~ ~~~ 
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Q. 

A .  

Q. 

A .  

0 .  

A. 

Q .  

A. 

Q. 

A. 

2 

you s t a r t  c lass  i n  t h e  F a l l  t h e n  you g e t  them 

around December so ,  t h i s  would be two y e a r s  b e f o r e  

t h e  a c c i d e n t ,  e x a c t l y  when t h e s e  g rades  c a m e  o u t ,  

n o t h i n g  but withdrawals .  She dropped o u t  o r  

withdraw, W, W, W ,  t h a t  means wi thdrawal ,  she  q u i t .  

Is t h e r e  a n y t h i n g  e l se  t h a t  you w e r e  a b l e  t o  

de te rmine  by rev iewing  t h a t  p a r t i c u l a r  document, 

Doctor? 

That i s  r e a l l y  about  i t ,  I mean t h e  n o t e  on t h e  

c o l l e g e  t r a n s c r i p t ,  which i s ,  of c o u r s e ,  obvious i s  

academic p r o b a t i o n ,  academic p r o b a t i o n ,  academic 

p r o b a t i o n .  Then t h e  g rade  p o i n t  average  i s  0.0.  

Now, you had an o p p o r t u n i t y ,  Doctor ,  t o  review t h e  

t r a n s c r i p t  from Cuyahoga Community Col lege .  

Y e s ,  I d i d . .  

Was t h a t  t h e  Eext i n s t i t u t i o n  of h i s h e r  learnizg 

t h a t  M i s s  VanVoorhis a t t e n d e d ?  

That's my understaxding. 

Would t h i s  p a r t i c u l a r  e x h i b i t  be helpful t o  you i n  

e x p l a i n i n g  t o  t h e  j u r y  what you l e a r n e d  t h e r e ?  

Very much so.  

G o  ahead ,  Doctor .  

Th i s  i s  t h e  t r a n s c r i p t  t h a t  I reviewed p r i o r  t o  my 

making my r e p o r t .  I t  i s  c r u c i a l ,  i t  i s  a c r u c i a l  

document f o r  t h i s  reason:  Look a t  t h e s e ,  look  a t  
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this date here, the Fall, this is the Fall Semester 

of 1987, these grades came out in December, she got 

this report card almost right at the time of the 

accident. This shows her intellectual functioning 

immediately prior to the accident. What it shows 

the grades right before the accident are F, F, F 

and W, which means withdrawal. The grade point 

average is zero and then the accident occurred and 

the accident occurred right here. 

After the accident she went right back to 

school, G o t  grades during the Spring of 1988, once 

again let me remind you when you get grades in the 

Spring, that means you got them for classes you 

went to f o r  a couple of months. She went right 

back to school and in the Spring of 1988 her grades 

werit up. Xighc ofter t h e  acc ider? t .  

Now, they didn't go up much, she got three 

E's b u e  she got a C. NOW,  nere's what's most 

important, what did she get the C in? She got the 

C in Art Appreciation, that's Art 101, that is 

exactly the course she took -- 

THE COURT:  Doctor, I still want to 

caution you in terms of your method of expression. 

You have been called as an expert. You're not 

called as an advocate. 
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THE WITNESS: Righ t ,  Yeah, I know t h a t ,  

BY MR. WILLIAMS: 

Q. 

A. 

Q .  

A. 

Q .  

A. 

Q. 

A. 

Q .  

Doctor ,  let m e  ask you t h i s ,  you i n d i c a t e d  t h a t  she 

had a C r i g h t  a f t e r  t h e  a c c i d e n t  i n  A r t  

A p p r e c i a t i o n ,  A r t  1 0 1 ,  d i d  she  -- a re  you a w a r e  of 

h e r  e v e r  t a k i n g  t h a t  cour se  b e f o r e ?  

Y e s ,  s h e  took t h e  cour se  immediately b e f o r e  t h e  

a c c i d e n t .  

And what g rade  d i d  she  r e c e i v e  a t  t h a t  t i m e ?  

She r e c e i v e d  an  F b e f o r e  t h e  a c c i d e n t  and then  

a f t e r  t h e  a c c i d e n t ,  she  r e c e i v e d  a C i n  t h e  same 

cour se .  

I s  t h e r e  any th ing  e l se ,  Doctor ,  t h a t  you f e l t  

impor tan t  p r i o r  t o  comple t ing  o r  p r e p a r i n g  f o r  your 

e v a l u a t i o n  of Michele VanVoorhis, based upon review 

of t h i s  p a r t i c u l a r  docr;ment? 

There  i s  a l s o ,  a l t h o u g h  t h e  g rades  g e n e r a l l y  

c c n t i n z e  a s  Fs, Fs, a B is ~ v e r  h e r e ,  this wcuid b e  

a f t e r  t h e  a c c i d e n t  and i t ' s  t h e  second c o l l e g e  

c o u r s e  t h a t  she  e v e r  passed  a f t e r ,  

F i n a l l y ,  Doctor ,  she  r e- e n r o l l e d  a t  Kent S t a t e ,  

w e r e  you aware of t h a t ?  

That s r i g h t .  

And d i d  you have an o p p o r t u n i t y  t o  review t h o s e  

g rades?  

~ _ _ _  
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A ,  

Q. 

A. 

Q -  

A .  

Q .  

A. 

Q. 

A, 

Q. 

A .  

Q.  

A. 

Yes. 

Would this document be helpful to you in explaining 

to the jury what you were able to learn from a 

review of that? 

Yes, it would be helpful. That is the document 

that I reviewed before I made my report and what's 

significant about it is that now in the end of the 

Summer of 1990, several years after the accident, 

Miss VanVoorhis made her first B in college. 

And that is in what course? 

Art History 11. 

And that's at Kent State University, Doctor? 

That ' s right. 

And do you recall what grade she was receiving in 

Kent State prior to receiving this B? 

Straight Fs ,  as I recall, or withdrawal .  

Does this exhibit in any way assist you, Doctor, in 

summarizizg t h e  information you o b ~ a i n e d  t n r o u g h  a 

review of t h e  exhibits you've j u s t  been expizining 

to the jury? 

Yes, it's very helpful in summarizing. 

Could you please explain to the jury how? 

Well, this is a line of Miss VanVoorhis' test 

scores before the accident. So, we're back to test 

scores before and the important ones really to look 
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a t  are t h e  i t a l i c i z e d  ones ,  t h e  composite h e r e ,  

which t h i s  j u s t  summarizes t h e s e  numbers up he re ,  

And then  down h e r e ,  we've g o t  t h i s  composi te ,  which 

i s  summarized h e r e .  So, a g a i n ,  you 've  a l r e a d y  s e e n  

t hose  f i g u r e s ,  t h i s  j u s t  p u t s  them i n  a n o t h e r  way. 

There i s  one o t h e r  t h i n g  t h a t ' s  impor tan t  

h e r e ,  n o t i c e  t h a t  you g o t  l i k e  a 67 h e r e  and a 2 3  

h e r e ,  t h e  2 2  t h e r e  you 've  g o t  s i g n i f i c a n t  what they 

c a l l  s c a t t e r .  That means -- 

Q. Doctor ,  what i s  s c a t t e r ?  

A.  That means t h a t  n o t  everybody s c o r e s  e x a c t l y  t h e  - 

same on every i n t e l l e c t u a l  s c a l e ,  you know, scme 

people  a r e  good a t  one s k i l l  and not  a n o t h e r ,  some 

people  a r e  good a t  math, some people  a r e  good a t  

e n g l i s h ,  s c a t t e r  means t h a t  you may do v e r y  w e l l  on 

one  a n c  very poor ly-  oli Z I I G C ~ ~ I -  bur, -de can  scill 

t a k e  a shot  a t  what i t  a l l  means i n  terms of your 

intelligence. 
i 

B .  Now, based upon your  r e v i e w  of Dr, Toth's r e p o r t ,  

d i d  she  have any i d e a s  o r  d i d  she u s e  t h e  term 

" s c a t t e r "  i n  any way? 

MR, HOUSEL:  Obj e c  t i o n .  

A. Yes, she  d i d .  

MR. HOUSEL: I'll withdraw t h e  

o b j e c t i o n .  
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Heaven f o r b i d ,  w e  would have a s o c i e t y  of b r a i n  

damaged people .  

Doctor ,  does  t h i s  e x h i b i t  t h a t  I p l a c e d  on t h e  

easel a s s i s t  you i n  e x p l a i n i n g  some more 

i n f o r m a t i o n  t h a t  you have o b t a i n e d ?  

Y e s .  

By v i r t u e  of t h e  p r i o r  t r a n s c r i p t s  t h a t  you j u s t  

e x p l a i n e d ?  

Y e s ,  y e s .  Again, i t  s u m m a r i z e s  what we've a l r e a d y  

looked a t ,  t h e s e  are  g rades  b e f o r e  t h e  a c c i d e n t  and  

e i t h e r  through F s  or wi thdrawal s ,  t h e  average  i s  

0 . 0 ,  zero a t  two d i f f e r e n t  c o l l e g e s  b e f o r e  t h e  

a c c i d e n t .  

N o ,  I d o n ' t  want t o  b e l a b o r  t h e  p o i n t ,  Doctor ,  I ' m  

going t o  hand you something t h a t  maybe i t ' s  a 

l i t t l e  e a s i e r  ori t h e  easel, and ask  you i f  this 

graph a s s i s t s  you i n  e x p l a i n i n g  t h a t  p o i n t  any more 

and does t h a t ?  

Y e s ,  i t  d o e s ,  

I f  i t  does ,  Doctor ,  could  you e l a b o r a t e  a s  f a r  as 

t h e  p o i n t  t h a t  t h a t  graph h e l p s  you e x p l a i n ?  

Yes, t h i s  p u t s  t h e  g rade  p o i n t  averages  a l l  

t o g e t h e r ,  b o t h  b e f o r e  t h e  a c c i d e n t  and a f t e r  t h e  

a c c i d e n t .  T h i s  l i n e  h e r e  i s  t h e  impor tant  l i n e ,  

t h a t ' s  where t h e  a c c i d e n t  o c c u r s  and t h i s  i s  1 9 8 2 ,  
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Cuyahoga, t h e  a c c i d e n t  o c c u r s .  She c o n t i n u e s  t o  go 

t o  Cuyahoga, and t h e n  she  t r a n s f e r s  t o  Kent. So, 

t h i s  i s  a f l o w  of h e r  l e a v e ,  h e r  h igh  school  g rade  

p o i n t  average, j u s t  t o  g i v e  you something t o  look  

a t ,  here i s  C l e v e l ,  and t h e n  c o l l e g e  grades,  p o i n t  

ave rage  w a s  b a s i c a l l y  ze ro .  Zero a t  Cuyahoga, 

z e r o ,  ze ro .  The a c c i d e n t  o c c u r s  and then  her grade  

p o i n t  average  goes  up .  T i m e s  a l i t t l e  b i t ,  goes 

u p ,  goes  back down. 

I 

Q .  Now, i n  t h i s  i n s t a n c e ,  Doc tor ,  would  t h i s  i n s t a n c e  

r e p r e s e n t  t h e  B she r e c e i v e d  a t  Kent? 

A. T h a t ' s  r i g h t .  

Q .  And she w a s  only t a k i n g  one c o u r s e ?  

A.  R i g h t .  

Q. Is there ar,ythir_g- sisnificant about that? 

A. W e l l ,  t h e ,  you know, I do t h i n k  t h a t  t h a t  i s  an  

artificially inflated t h i n g  on cke  right-hana side. 

If y o u ' r e  only taking one course, it nay be perhaps 

a l i t t l e  eas ie r  t o  g e t  a good grade. The o t h e r  

t h i n g  i s  t h a t  hav ing  t aken  o n l y  one c o u r s e ,  i t  

perhaps shows s o m e  l o w  m o t i v a t i o n .  

MR, HOUSEL:  I'll o b j e c t ,  Y o u r  Honor. 

Move t o  s t r i k e  t h e  l a s t  comments. 

THE COURT: S u s t a i n e d .  
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BY MR. WILLIAMS: 

Q. 

A. 

Q. 

A, 

Q -  

A, 

Q .  

A. 

Q. 

A .  

A, 

Doctor, if you could return to your seat, please. 

Now, after reviewing those documents, 

Doctor, what did you do next in terms of your 

evaluation of Plaintiff, Michele VanVoorhis? 

Well, I saw her and examined her face to face. 

Did you give her any tests? 

Yes, I gave her two psychological, 

And what are those tests? 

One is called the MMPI, or the Minnesota 

Multiphasic Personality Inventory and the other is 

called the Milan Personality Inventory. 

What's the MMPI designed to do, Doctor? 

It is a personality test and so it's designed to 

measure the person's emotions, personality, the 

psychological adjustment of a persoc, 

Is it, is it easy to fake that test, Doctor? 

MR. hC1USEL: G b j e c t i o n ,  

It is almost -- 

THE COURT: You may answer, 

It is almost impossible to fake because it has 

three different validity scales that kind of are 

designed to catch people if they're exaggerating or 

if they are  trying to look good. 
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BY MR. WILLIAMS: 

Q. 

A ,  

Q .  

A .  

Q -  

A. 

Q. 

A .  

Q *  

A. 

Do you know whether or not Dr. Toth also 

administered that particular test? 

She did administer the MMPI, yes. 

Were you able to determine or review the results 

that she obtained on that test? 

Yes, I saw the code point, so to speak, yes. 

What do you do when you receive code points on 

these tests? How does a person trained with your 

expertise and experience, how do they use that 

information? 

Well, the data are presented in terms of how, which 

day was highest, which scale is the next highest 

and which scale is not next highest. You look at 

usually the t o p  two and those are called. the peaks  

or che e l e v a t i o n s ,  

What were the top two scales on your MMPI test that 

Michele VanVoorhisY filled out? 

O n  my test, it was scale 3 4 ,  hysteris. and s c a l n  1 

hypochondriasis. 

Now, explain that term hysteria f o r  us, Doctor. 

Hysteria is a slightly old term, the new term that 

is used, which is probably an improvement is called 

Somatoform Disorder. 

MR. HOUSEL: Objection, not responsive 
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to the question asked, 

Q. Doctor, what is -- 

THE COURT: We've had some testimony on 

this previously from other doctors. So, the Court 

will permit him to answer, let him explain it so we 

can get it over with. 

BY MR. WILLIAMS: 

Q. What's a Somatoform Disorder, Doctor? 

A. It is a kind of hypochondriacal disorder, it's a 

psychological disorder where the focus is on the 

body or on medical explanations or problems. If I 

am a particularly anxious or depressed person but I 

don't want to admit that, I want to escape that, I 

want to get away from it, one way to do it is to 

explain to my physical doctor that I have rapid 

heart rate or that I'm fatigued or that I ka-Je 

headaches. So, it's a way of converting emotional 

problexs into physical compiainzs. 

(2. Now, you mentioned a n o t h e r  high s c a l e  or? that zest, 

what was that one, one scale? 

A. Tne second highest scale on my test was 

hypochondriasis, 

Q. Could you explain that term to our jury. 

A. Well, that is almost like the stereotypical 

hypochondriac, meaning that it is again a person 
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who is not lying but who overemphasizes the body as 

opposed to the mind. Again, an example, if I'm 

anxious but I don't want to admit that I'm anxious, 

then I will go to my doctor and I'll say "Why are 

my hands shaking all the time." If I'm depressed 

and distressed and that causes me a headache, I'll 

go to my doctor and say "1 have a headache, what's 

wrong? Do I have a brain tumor or something?'' 

What's missing is some insight into the fact that 

I'm worried all the time. 

Q -  Now, Doctor, what scales were the highest on the 

MMPI that Dr. Toth administered to Michele? 

A .  They were the same two scales and in that o r d e r ,  

scale 3 hysteria and scale 1, hypochondriasis were 

the two elevations that Dr. Toth got. 

i? Q -  Whec I asked Dr. T o z h  abcct tkat, she  indicated she 

also had a high scale 8, what is a high scale 8, 

DocEor? 

MR. H O U S E L :  Objection, form of t h e  

quest ion. 

THE COURT: He may answer, if he 

understands the question. 

A. Yeah, I understand the question and a scale 8 is 

schizophrenia. 

~ ~~ 
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BY MR. WILLIAMS: 

Q -  

A ,  

Q. 

A. 

Q -  

A. 

Q .  

A. 

Q .  

A ,  

Q. 

What does that term mean? 

Well, 

psychological disorder that involves a kind of 

breaking apart of the person's functioning so that 

what, the way they feel doesn't jive with what 

they're doing and what they're doing just doesn't 

jive with what they were or what they're thinking 

about. S o ,  that's a fair summary of it. 

Now, you also administered the Milan Test? 

That ' s right. 

What is that test? 

I'm sorry? 

What is the purpose of that test? 

That is another personality inventory 

scientifically develoged in a very  different w a ~ 7  

but getting at the same personality problems. 

Wnat aid you determine t h r o u g h  your interpretation 

of tne r e s u l t s  that or the information t h a t  i'lichele 

put on the Milan Test? 

H e r  highest evaluation was OR a sca le  called 

Somatoform Disorder and that really says it all. 

The Somatoform Disorder is nothing in the w o r l C !  but 

hysteria and hypochondriasis, 

Doctor, you also had an opportunity, didn't you, to 

that is a pretty serious long standing 
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give an i n t e r v i e w  o r  have had an i n t e r v i e w  w i t h  

MR. HOUSEL:  I ' m  s o r r y ,  an hour  and 45 

m i n u t e s ,  you sa id?  

T H E  COURT: T h a t ' s  co r r ec t .  

MR. W I L L I A M S :  Your H o n o r ,  I ' m  g o i n g  to 

o b j e c t .  

BY MR. W I L L I A M S :  

Q .  A n y w a y ,  d u r i n g  t h a t  t i m e ,  d i d  you n o t i c e  a n y t h i n g  

abou t  Michele and  i f  so ,  share  t h a t  w i t h  u s .  

A .  Y e s .  I n o t i c e d  m a n y  t h i n g s .  T h e  m o s t  i m p o r t a n t  

s t o r y  t h a t  I e a 2  t e l :  i s  -- 

;>si MR. HOUSEL:  1'11 o b j e c t ,  Y o u r  H o n o r ,  

thac's clearly n o t  r e spons ive  w h a t  he n o t i c e s .  

THE COURT:  S u s t a i n e d .  

BY MR, W I L L I A M S :  

Q. D o c t o r ,  t e l l  u s  w h a t  you n o t i c e d  abou t  Michele.  

A .  She w a s  p e r f e c t l y  o r i e n t e d ,  w e l l  g r o o m e d ,  

unde r s tood  e v e r y t h i n g  I s a i d ,  w a s  r espons ive  t o  

e v e r y t h i n g  I sa id .  She d i d  u s e  t h e  phrase ''I d o n ' t  

r e m e m b e r "  several  t i m e s  b u t  then  she w e n t  on and 
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remembered and i n  r e a l l y  q u i t e  v i v i d  d e t a i l .  She 

d e s c r i b e d  t h e  a c c i d e n t  i n  ve ry  minute d e t a i l ,  how 

many o b j e c t s  w e r e  h i t  by t h e  au tomobi le ,  what she  

d i d  immediately when t h e  car s topped ,  namely she 

t o l d  t h e  d r i v e  t o  c u t  off t h e  engine so  t h e r e  

wou ldn ' t  be  a f i r e ,  That she walked over  t o  t h e  

Rapid Response and so f o r t h .  I t  was a h i g h l y  

d e t a i l e d  d e s c r i p t i o n  of t h e  a c c i d e n t .  

Q. Now, Doctor ,  when was t h i s  examinat ion conducted? 

A. O n  March t h e  1 5 t h ,  I b e l i e v e .  

Q .  O f  t h i s  y e a r ?  

A. O f  1 9 9 1 .  

Q. No@, what -- d i d  you l ea rn  anyth ing  s i g n i f i c a n t ,  

and I ' m  not  t a l k i n g  about  what you a l r e a d y  have 

g iven  u s  about  what you observed ,  d i d  y o u  l e a r n  

anything sigcificant on t h e  basis of chat i n r , e r v i e w  

about  Michele? 

A. Yes. As I was s a y i n s  -- 

MR. HOUSEL: I object, Can we approach, 

p l e a s e ?  I d o n ' t  mean t o  b e l a b o r  i t ,  b u t  I ' m  s o r r y .  

( A  d i s c u s s i o n  was he ld  a t  t h e  s i d e  b a r . )  
- 

BY MR. WILLIAMS:  

Q. Pardon m e ,  Doctor ,  What e l s e  d i d  you l e a r n  through 

your  i n t e r v i e w  of Michele? 

A,  That  h e r  t h i n k i n g  w a s  c l e a r ,  she  was a l s o ,  she  had 
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Q. 

A. 

Q -  

A. 

Q* 

A. 

Q -  

A ,  

a f a i r l y  good s e n s e  of humor. I r e c a l l  t h a t ,  f o r  

example, a t  t h e  end of t h e  i n t e r v i e w ,  t h e r e  w a s  a 

s o r t  of i n t e r e s t i n g  exchange where I s a i d  t h a t  

headaches  could  b e  caused  by a number of t h i n g s  and 

I l i s t e d  Somatoform Diso rde r  and so  on,  I l i s t e d  a 

number of d i f f e r e n t  causes  f o r  headaches ,  I was 

j u s t  t e l l i n g  h e r  t h a t  and s h e  t hen ,  s o r t  of w i t h  a 

wry s m i l e  s a i d ,  ' * M a y  I ? "  And I s a i d ,  "Sure."  She 

s a i d ,  "HOW about  b r a i n  damage?" And then  she  

t u r n e d  t o  M r ,  Housel and k ind  of chuckled and he 

s o r t  of chuckled back.  

Now, who a l l  w a s  -- who a l l  were p r e s e n t  a t  t h e  

t i m e  of t h i s  e v a l u a t i o n ?  

The peop le  p r e s e n t  w e r e  Miss VanVoorhis, myse l f ,  of 

c o u r s e ,  and then  M r .  Housel and you.  

Now -- 

I ' m  sorry, a l s o  a Court  Repor te r .  

Okay. N o w ,  wnat -- was che re  any o t h e r  i n fo rma t ioc  

that you ga ined  through t h i s  i n t e r v i e w  process, 

t h a t  you can  s h a r e  w i t h  u s  a t  t h i s  t i m e ?  

v e r y  good Y e s ,  t h e r e  w a s  also an e x h i b i t i o n ,  a 

e x e c u t i v e  p l ann ing .  

What do you mean by t h a t ,  Doctor? 

W e l l ,  p eop le  with b r a i n  damage, obvi  

g rea t  deal of d i f f i c u l t y  -- 

usly, have a 
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A .  

Q. 

A ,  

Q -  

A. 

Q. 

A. 

Q. 

A. 

MR. HOUSEL:  Obj ec t i o n ,  Judge,  t h a t  ' s 

n o t  responsive,  

THE COURT: Y o u  m a y  a n s w e r . ,  

People w i t h  b r a i n  damage have a g rea t  deal of 

d i f f i c u l t y  r e m e m b e r i n g ,  p l a n n i n g ,  c a r r y i n g  on t h e  

t a s k s  and d u r i n g  a break  -- 

Y o u  learned -- go ahead, D o c t o r ,  I ' m  s o r r y ,  f o r  

i n t e r r u p t i n g  you. 

D u r i n g  a break ,  M i s s  V a n v o o r h i s  i n fo rmed  m e  t h a t  

she  had c a l l e d  a f r i e n d  t o  r e m i n d  t h e  f r i e n d  t o  

p i c k  u p  s o m e  t i c k e t s  t o  a rock c o n c e r t  because she 

w a s  a f r a i d  she w a s  go ing  t o  be t oo  l a t e ,  

Who w a s  t h i s  rock  conce r t  o f ,  D o c t o r ?  

S t i n g .  

A n d  w h e n  w a s  t h a t  concer t  g o i n g  t o  t ake  p l a c e ?  

T h a t  n i g h t ,  iminediately a f t e r  o u r  examinat ion.  

N o w ,  based upon t h e  i n f o r m a t i o n  you reviewed,  

E o C t G r ,  based upcin che t e s c i n g ,  t h e  grades, t h e  

h i s t o r y ,  a l l  of t h a t  i n f o r m a t i o n ,  were you a b l e  t o  

a r r i v e  a t  a d i a g n o s i s  of t h i s  young lady?  

Y e s ,  I w a s .  

MR. HOUSEL:  O b j e c t i o n .  

T H E  COURT: S i d e  ba r .  

(A d i s c u s s i o n  w a s  he ld  a t  the  s i d e  ba r . )  
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BY MR. WILLIAMS: 

Q. 

A ,  

Q. 

A. 

Q. 

A. 

Q .  

A .  

Q -  

A .  

You were saying you did arrive at a diagnosis, 

Doc tor? 

Yes, I did. 

What was that diagnosis? 

Undifferentiated Somatoform Disorder. 

Now, you've already explained to all of us what a 

Somatoform Disorder is. 

Right. 

What is an Undifferentiated Somatoform Disorder? 

Well, that simply means that the person has several 

complaints, physical complaints for which there is 

insufficient or no substantiation medically. 

Now, you're saying it's either insufficient or none 

at all I medical complaints? 

That's r i g h t .  It is okay f o r  a hypochondri2-c does 

get sick occasionally. 

MR. HOUSEL: Objection, u'udge, that is 

no l o n g e r  responsive to t h e  question, 

THE COURT: Ask the next question. 

BY MR, WILLIAMS: 

Q .  Could you explain what you meant by those 

distinguishing those two terms? 

A, Right. A person with a Somatoform Disorder can 

also have a physical disorder. It's just that the 
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physical disorder is not sufficient to explain the 

complaints. 

Q. Now, how did you arrive at this diagnosis of 

Undifferentiated Somatoform Disorder? 

It is a long standing disorder and she has long 

standing problems, her long standing problems 

A. 

involve her body. Depression has many bodily 

manifestations, bulimia, which she had years before 

I the accident, have lots of somatic manifestations. 

Her testing was, I mean, classic, you 

couldn't have a clearer set of psychological tests 

indicating Somatoform Disorder. Elevations on 

hysteria, hypochondriasis, Somatoform Disorder 

scales, it just couldn't be any clearer on the 

I 
I 

duricg my examination. She f i t  all t h e  criteria I I 

tests. She behaved like a Somatoform Disorder 

that are in the literature. 
! 

i Q. NOW, Doctor, what a re  some of the poLentia1 causes 

I 
I of a Somatoform Disorder? 

MR. HOUSEL: Objection. 

THE COURT: He may answer. 

A. There really are two major clusters of causes, one 

is that you're taught to be hypochondriacal by 

doting parents, by mothers and fathers who both 

themselves are hypochondriacal. The second cause 
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i s  some trauma i n  ch i ldhood t h a t  i s  so s e v e r e  and,  

t h i s  i s  t h e  c r u c i a l  p o i n t ,  unspeakable ,  

t h a t ' s  supposed t o  b e  k e p t  a s e c r e t  t h a t  what 

happens i s  t h a t  t h e  person  i n  a sense  l o s e s  h e r  

s o u l .  I mean s h e ' s  t o l d  no t  t o  t e l l  and so she  

d o e s n ' t  and so  she  ends up becoming de tached  from 

h e r  r ea l  emotions,  s h e ' s  l e f t  going through l i f e  

emphasizing h e r  p h y s i c a l  body and i g n o r i n g  any r e a l  

emotion.  

something 

Q. Doctor ,  what does t h e  term " d i s a s s o c i a t i o n "  mean? 

A .  W e l l ,  t h a t  i s  t h e  term t h a t  I was t a l k i n g  abou t .  

I t  has  been c a l l e d  r e p r e s s i o n  o r  d e n i a l  o r  

d i s a s s o c i a t i o n  and i t  i s  t h e  p r o c e s s  of t a k i n g  

y o u r s e l f  away from ycur  f e e l i n g s  so  t h a t  you d o n ' t  

f e e l  t h e  p a i n  anymore. I t  r e s u l t s  in compla in t s  

of -- 

MR. HOUSEL:  I'll o b j e c t ,  Judge. N o  

longer r e s p o n s i v e  t o  t h e  ques t io r ,  of w h a t  iz w a s .  

BY MR, WILLIAMS: 

Q. What a re  some of t h e  types  of symptoms t h a t  you g e t  

from a pe r son  who has  t h a t  p a r t i c u l a r  malady? 

MR. HOUSEL:  1'11 o b j e c t .  May w e  

approach t h e  Bench? 

THE COURT: You may answer. 

A .  The symptoms of d i s a s s o c i a t i o n  are  poor memory, 
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t h a t ' s  really t h e  main one. 

remember, t h e  pe r son  d o e s n ' t  want t o  r e m e m b e r .  

Person s a y s  I c a n ' t  

MR. HOUSEL: Judge,  can  w e  come up f o r  a 

second? I ' d  l i k e  t o  based  upon t h a t  answer,  

( A  d i s c u s s i o n  w a s  h e l d  a t  t h e  s i d e  b a r , )  

BY MR. W I L L I A M S :  

Q. Doctor ,  you 'd  i n d i c a t e d  p r e v i o u s l y  t h a t  you made a 

p r i o r  d i a g n o s i s  of two c o n d i t i o n s  i n  t h i s  young 

l a d y  o r  t h r e e ,  two t h a t  were known t o  you. I t ' s  

been brought  up i n  t h i s  courtroom t h a t  Michele 

VanVoorhis had been a v i c t i m  of sexua l  abuse.  How 

would t h a t ,  how would t h a t  r e v e l a t i o n  r e c o n c i l e  

w i t h  your d i a g n o s i s  of U n d i f f e r e n t i a t e d  Somatoform 

D i s o r d e r ?  

MR. HOUSEL: Objec t ion .  

THE C O U R T :  iie nay a n s w e r .  

A ,  I t ' s  r e a l l y  t h e  mis s ing  p i e c e  of t h e  p u z z l e  and 

senething that I didn't know when 1 wrote the 

report, B u t  i t ' s  the miss ing  link. I t  wculd 

d e s c r i b e  q u i t e  c l e a r l y  what t h e  cause  of t h i s  

problem i s .  

BY MR. WILLIAMS:  

Q. Now, Doctor ,  when you -- have you had t r a i n i n g  and 

have you had o c c a s i o n  t o  t r e a t  i n d i v i d u a l s  who have 

been t h e  v i c t i m  of t h i s  of t h e  t r agedy?  

O F F I C I A L  COURT REPORTER - C.A.T.  
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A .  Y e s ,  I c e r t a i n l y  v e r y ,  t h e r e  a r e  many. 

Q. And what are s o m e  of t h e  symptoms t h a t  you see and 

how does t h a t  m a n i f e s t  i t s e l f  a s  a pe r son  goes on 

i n  l i f e ?  

MR. HOUSEL:  Objec t ion .  

THE COURT: H e  may answer. 

A .  The m a n i f e s t a t i o n s  a re  e x a c t l y  what t h e  t e x t  books 

say  and t h a t  i s  t h e  v i c t i m s  of c h i l d  s exua l  abuse 

grow up s e p a r a t e d  from themselves ,  from t h e i r  

f e e l i n g s  and so they  are c o n s t a n t l y  t r y i n g  t o  undo, 

t o  g e t  away from, t o  withdraw from, t hey  have a 

h igh  i n c i d e n c e  of b u l i m i a ,  they  have a high 

i n c i d e n c e  of d e p r e s s i o n ,  t hey  have a h igh  inc idence  

of memory compla in t s ,  They say  "1 c a n ' t  remember," 

what t hey  r e a l l y  mean i s  "I  d o n ' t  want t o  

renernber . 
BY MR. WILLIAMS:  

Q .  N o w ,  have YOU had occas ion  t o  e i t h e r  w r i t e  on t h i s  

subject o r  review any authors on this particular 

s u b j e c t ?  

A. Y e s ,  I ' v e  done -- I ' v e  pub l i shed  one book review i n  

I n t e r n a t i o n a l  S o c i a l  Sc ience  Review. Another one 

i s  i n  p r e s s  and a t h i r d  one i s  accep ted  f o r  

pub1  i c a  t ion .  

I n o t i c e  th rough  a review of your  resume you made Q. 
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mention of a p u b l i c a t i o n  about  c h i l d  sexua l  abuse? 

A .  T h a t ' s  r i g h t .  

Q. So you have w r i t t e n  and r e a d  e x t e n s i v e l y  on t h a t  

s u b j e c t ?  

A. Right .  I n  f a c t  -- 

MR. HOUSEL: I ' l l  o b j e c t ,  Judge. N o  

q u e s t i o n  i n  f r o n t  of him, no -- 

BY MR. WILLIAMS: 

Q. 

A. 

Q -  

A. 

Q *  

A. 

I f  you 've  go t  any th ing  a t  t h i s  p o i n t  t h a t  you f e e l  

a u t h o r i t a t i v e  on t h a t  s u b j e c t ,  p l e a s e  s h a r e  t h a t  

w i t h  u s .  

T h i s  i s  t h e  book I reviewed. 

A n d  what is t h a t  book? 

Th i s  i s  t h e  e x p e r t  on c h i l d  s e x u a l  abuse ,  h i s  name 

i s  David F inke lhor  and i t ' s  c a l l e d  a "Sourcebook ox 

C h i l d  S e x u a l  Abuse" ar,d I reviewed r,har, book and  I 

thought  I gave i t  a p r e t t y  good review.  I t ' s  a 

good book,  

How i s  t h i s  book s e t  up as f a r  as  in fo rmat ion  o r  

r e s e a r c h  on t h e s e  i s s u e s ?  

I t ' s  -- i t  r e p o r t s  on advanced r e s e a r c h  on t h e  

v i c t i m s  of c h i l d  sexua l  abuse .  What t h e y ' r e  l i k e  

t w o  y e a r s  a f t e r  t h e  abuse and a l s o  what t h e y ' r e  

l i k e  1 0 ,  15  y e a r s  a f t e r  t h e  abuse.  So,  i t ' s  r e a l l y  

a v e r y  good review of i m p e r i c a l  r e s e a r c h  on t h e  
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Q. 

A .  

Q. 

A. 

9. 

A. 

Q -  

results of c h i l d  sexual abuse a 

Is the term "disassociation" linked with that 

particular condition? 

Yes. The book is riddled with that term and terms 

like it. 

Dr. Layne, briefly, you had an opportunity to 

review the report prepared by Dr. Toth? 

I did. 

And Dr. Toth arrived at some different conclusions 

than you did? 

Correct. 

NOW, why do you think that was? 

MR, HOUSEL: Ob j ec t ion, J i  

THE COURT: Sustained. 

5ge. 

BY MR. WILLIAMS: 

Q -  Were you a b l e  to de te rm. ino  how Dr. T o t h  a r r i v e d  at 

her conclusions? 

Xi?, HOUSEL: O b j e c t i o n .  

THE C O U R T :  You m a y  a n s w e r  t h a t ,  

A. Yes, I was. 

BY MR. WILLIAMS: 

90 How did she do that? 

A. According to a report, she  based her conclusions o n  

her tests and perhaps on a few observations. There 

was no history. 
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Q. 

A. 

0. 

A. 

Q. 

A. 

Q .  

A ,  

Q. 

A. 

Doctor, y o u ' r e  aware t h a t  D r .  Toth is a 

neuropsycho log i s t ?  

C o r r e c t  . 
And s h e  a d m i n i s t e r e d  a b a t t e r y  of 

neuropsycho log ica l  t e s t s?  

That ' s r i g h t .  

Can you f a k e  neuropsycho log ica l  tes ts?  

Y e s ,  i t ' s  r e l a t i v e l y  easy  and t h e r e  are no v a l i d i t y  

scales  t o  neuropsycho log ica l  t e s t i n g .  

How do you do i t ?  Give"'us an example of t h a t ?  

My f a v o r i t e  example i s  t h a t  some r e s e a r c h  was done 

on t h i s .  Ch i ld ren  w e r e  b rought  i n  by a r e s e a r c h e r  

and t h e  r e s e a r c h e r  s a i d  r e a l l y  very  l i t t l e  t o  t h e  

c h i l d r e n .  A l l  he s a i d  i s ,  "Look, w e ' r e  going t o  

g i v e  you some t es t s .  W e  want you t o  p r e t e x d  t h a t  

t h e r e  is s o m e t h i n g  wrong with y o u r  b r a i n , ' $  and so 

o b v i o u s l y  what t h e  k i d s  d i d ,  t hey  j u s t  kept  s ay ing ,  

$$I: don? t remember, - I i i o n ' ~  remember, I d o n ' t  know. i' 

I n  t h e  end t h e y  took those  t e s t  r e s u l t s  t o  

e x p e r t  n e u r o p s y c h o l o g i s t s  and s a i d  "What's wrong 

w i t h  t h e s e  k i d s ? "  And eve ry  s i n g l e  

n e u r o p s y c h o l o g i s t  r e p o r t e d  t h a t  t h e  k i d s  w e r e  b r a i n  

damaged. 

Now, call you f a k e  a p e r s o n a l i t y  t e s t ?  

N o .  And t h e  r e a s o n  i s ,  l e t  m e  p u t  t h a t  

O F F I C I A L  COURT REPORTER - C.A.T .  
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49 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A .  

Q. 

A.  

d i f f e r e n t l y ,  b e i n g  f a k e  i t  i s ,  b u t  i f  you do ,  

y o u ' l l  b e  caught .  

How i s  t h a t ?  

The v a l i d i t y  sca les  w i l l  go through t h e  c e i l i n g  and 

any p s y c h o l o g i s t  w i l l  know t h a t  you 've  been f a k i n g  

and t h a t ' s  why i n  p s y c h o l o g i c a l  r e p o r t s  t hey  t a l k  

about  t h e  p r o f i l e  b e i n g  v a l i d ,  t h a t ' s  r e a l l y  t h e  

f i r s t  t h i n k  t h e y ' l l  s ay  about  p r o f i l e ,  

W a s  your  p r o f i l e  v a l i d  on t h e  M M P I  and Milan? 

Y e s .  

And you i n d i c a t e d ,  I b e l i e v e ,  t h a t  D r .  Toth had a 

s i m i l a r ,  i f  no t  t h e  same, M M P I  r ead ing  t h a t  you 

d i d ?  

T h a t ' s  c o r r e c t .  

Now, d i d  you look  at Miss VanVoorhis' erriployment 

h i s t o r y  a t  a l l ?  

Y e s ,  I d i d .  

Khat d i d  you f i n d  there? 

That b e f o r e  t h e  a c c i d e n t  she worked a t  j o b s .  She 

w a s  around t o  a few d i f f e r e n t  pubs. A f t e r  t h e  

a c c i d e n t ,  h e r  o c c u p a t i o n a l  f u n c t i o n i n g  c e r t a i n l y  

d i d  no t  go down. She worked a t ,  I t h i n k ,  a f e w  

more pubs b u t  she  a l s o  worked on a c o n s t r u c t i o n  

s i t e  and she  a l s o  managed 2 0 0  apa r tmen t s  a long  w i t h  

s o m e  o t h e r  f e l l o w ,  So, h e r  o c c u p a t i o n a l  
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Q. 

A. 

Q .  

A. 

Q .  

A. 

Q. 

A. 

Q .  

5 0  

functioning certainly didn't decline after the 

accident. 

What is anomia, Doctor? 

Say it again. 

Anomia. 

Anomia is a neurological condi-ion, 

the difficulty in finding words. 

Leve it Is 

Did you observe that as a result of your interview 

with Michele in any part of your evaluation? 

Not at all. 

Why was that? 

Well, she was verbally, I think quite responsive. 

She seemed to 'nave a ready wit, she was b r i e f  in 

her responses but she seemed to have a ready wit 

and I observed no word-finding difficulty. A 

transcript was made of r0.y i ~ t e r v i e w .  

MR. HOUSEL: I'll object, Your Honor. 

That's no longer responsive to the question. 

THE COURT:  Next question, please. 

Dr. Layne, what -- 

MR. WILLIAMS: One moment, Your Honor, I'n 

almost completed here. 

BY MR. WILLIAMS: 

Q. Dr. Layne, you indicated that Michele had responded 

several times that she didn't remember. Are you -- 

OFFICIAL COURT REPORTER - C.A.T. 
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do you b e l i e v e  t h a t  s h e  w a s  b e i n g  d i s h o n e s t ?  

A. N o t  r e a l l y .  N o ,  I d o n ' t .  

Q. Exp la in  t h a t .  

MR. HOUSEL: I'll 

o b j e c t ,  

H e  m THE COURT: 

o b j e c t ,  I d o n ' t  

y e x p l a i n .  

A.  I t ' s  a l l  p a r t  of Somatoform Diso rde r .  Once you 

b e l i e v e  you 've  g o t  some problem, t e n d s  t o  f eed  on 

i t  and t o  b e l i e v e  t h a t  you 've  g o t  i t  and so  you s a y  

i t  over  and o v e r ,  you inake the complaint  over  and  

ove r .  The r eason  i t ' s  not  r e a l l y  b e l i e v a b l e ,  

though, i s  because  of all of t h e  d e t a i l e d  memories 

t h a t  s h e ,  i n  f a c t ,  d i d  have. 

BY MR. WILLIAMS: 

Q.  Now, y o u ' r e  aware of t h e  n e u r o l o g i c a l  d a t a  t h a t  was 

compiled 02 Nichefe ,  zests, e t  ce t -e ra ,  c2at were 

done? 

A. N o t  or-ly neLroiogic b u t  z l s o  t h e  physical t e s t  

r e s u l t s  of h e r  b r a i n ,  ye:. 

Q. And i n  your  review of t h a t  t e s t ,  d i d  you f i n d  any 

s i g n  of an  o r g a n i c  problem of any s e r i o u s  n a t u r e ?  

A. N o t  one. 

Q .  You a l s o  aware t h a t  D r .  Toth t r e a t e d  h e r ,  you 

reviewed D r .  T o t h ' s  i n fo rma t ion?  

A.  Y e s ,  I d i d .  

OFFICIAL COURT REPORTER - C.A.T. 
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Q -  Files, et cetera? 

A .  Yes. 

Q. Now, you didn't have all that information, all the 

test data? 

A. That's right. I was unable to get it. 

MR. HOUSEL: I'll object. Move to 

strike the last response, Your Honor. 

THE COURT: I will do it but it wasn't 

important. It wasn't important until you made it 

important that we strike it. 

MR. HOUSEL: I just have to protect the 

record, 

BY MR. WILLIAMS: 

Q. Dr, Layne, based upon your review of the treatment 

notes of Dr. Toth, you have seen those? 

a . Yes, I have. 

Q. Would it be your opinion that Dr. Toth, indeed, 

treated LVSichele € G C  o t h e r  situations? 

MR. HOUSEL: 1'11 object to t h e  f o r m  of 

the question. 

BY MR. WILLIAMS: 

Q .  Let me ask this question, I'll withdraw that one. 

Dr. Layne, is it your opinion or do you know 

what Dr. Toth treated her for? 

MR. HOUSEL: Obj ection. 

OFFICIAL COURT REPORTER - C.A.T. 
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53 

THE COURT: H e  may answer that. 

A .  The no tes  a re  q u i t e  c l ea r  as t o  what D r ,  Toth 

t r e a t e d  M i s s  VanVoorhis f o r ,  ye s .  

BY MR, WILLIAMS: 

Q. What do they  say?  

MR. HOUSEL: Obj ec t i o n ,  Judge. 

THE COURT: H e  may answer. 

A. She w a s  t r e a t e d  f o r  t w o  t h i n g s .  One t r e a t m e n t  

t e c h n i q u e ,  a c c o r d i n g  t o  D r .  Toth ,  w a s  c a l l e d  

c o g n i t i v e  r e h a b i l i t a t i o n  o r  CR. The o t h e r  

t r e a t m e n t  w a s  for problems w i t h  h e r  p a r e n t s  and h e r  

b o y f r i e n d .  There  w e r e ,  a s  I counted i t  -- 

MR. HOUSEL: I object, Your  Honor. 

BY MR, WILLIAMS: 

Q .  D r .  Layne, a t  t h e  p o i n t ,  w e r e  you  a b l e  t o  make any 

c o r r e l a t i o n  betweerr t h e  number of treatments f o r  

t h e  denoted  CR c o n d i t i o n ,  t h e  c o g n i t i v e  

r e h a b i i i c a t i o n  and  the treatments for the probiems 

wi th  p a r e n t s  and/or  boyfriend? 

A .  Yeah, t h e  number -- 

MR. HOUSEL:  Ob jec t ion ,  Judge,  

A .  -- w e r e  equa l .  

THE COURT: Overruled.  

A .  The number of s e s s i o n s  w e r e  equa l .  She w a s  t r e a t e d  

no m o r e  f r e q u e n t l y  f o r  c o g n i t i v e  problems than  f o r  
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problems w i t h  h e r  p a r e n t s  and h e r  b o y f r i e n d s .  

BY MR. WILLIAMS: 

Q. N o w ,  y o u ' r e  a w a r e  t h a t  D r ,  Toth s a w  h e r  -- w e l l ,  

I ' d  a s k  you t o  assume t h a t  D r ,  Toth s a w  Michele 

approx imate ly  27  t i m e s ?  

A, Uh-huh, 

Q.  You've accounted  f o r  1 2  of t h o s e  v i s i t s ?  

A. Right .  

Q.  What were t h e  b a l a n c e  of t h o s e  v i s i t s  f o r ?  

MR. HOUSEL: Objec t ion ,  Judge.  

THE COURT: He may answer, i f  he knows. 

A.  B a s i c a l l y  they  were f o r  n e u r o l o g i c a l  t e s t i n g .  

BY MR. WILLIAMS: 

Q.  Those w e r e  t h e  t e s t s  t h a t  D r .  Toth -- t hose  are how 

D r .  Toth w a s  able t o  come up  w i t h  h e r  e v a l u a t i o n . o f  

Mi c he i e ? 

A ,  C o r r e c t  . 
312- W I L L I A M S :  i aon'r;: nave  anyEhing  

f u r t h e r ,  Doctor .  Thank Y O U ,  

THE COURT: Doctor ,  I assume y o u ' r e  

a v a i l a b l e  a t  one o ' c l o c k ?  

THE WITNESS:  Y e s ,  s i r .  

THE COURT: We're going t o  t a k e  our 

luncheon b reak .  

R e m e m b e r  t h e  admonit ion t h a t  I ' v e  g iven  you. 
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I ' d  like f o r  you t o  be back i n  the j u r y  r o o m  a t  10 

m i n u t e s  a f t e r  1, 1 : l O .  R e m e m b e r  t h e  a d m o n i t i o n s ,  

please,, 

(The J u r y ,  having been d u l y  a d m o n i s h e d ,  and  

the  C o u r t  recessed. ) 

- - -  
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AFTERNOON SESSION 

(The Jury was returned to the courtroom and 

the following proceedings were had:) 

THE COURT: I believe we had cross, 

we're at cross-examination: is that correct? 

MR. HOUSEL: Yes, Your Honor. 

THE COURT: Mr. Housel. 

MR. HOUSEL: Thank you. 

CROSS-EXAMINATION 

BY MR. HOUSEL: 

Q .  

A. 

Q .  

A .  

Q .  

A. 

Q .  

A .  

Q. 

A .  

Could I see what you brought along with you, 

Doc tor? 

Yes. 

Is this your entire file on Michele VanVoorhis? 

Yes. 

Has anything been added tc? your f i l e  since - 1 tcck 

your deposition on May 3rd? 

Yes - 
What? 

It's difficult to remember but I think another 

deposition, perhaps some one or two page medical 

records. 

Things that I mentioned when I took your 

deposition? 

Could be, it's difficult to keep all this straight. 
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Q. 

A. 

Q. 

A ,  

Q .  

A. 

Q. 

A. 

Q. 

A. 

0 -  

A. 

Q. 

A .  

Q O  

If you look through it, could you keep it straight 

f o r  me? 

It would take some time, sure. 

Well, maybe to save the time, you didn't have the 

police report when I took your deposition on May 

3rd, right? 

Correct . 
And the police report, especially the date on the 

police report is crucial to you, right, sir? 

That being the date of the accident, yes. 

That's crucial and you've made a statement before 

that a police report and the date of it is crucial 

to your diagnosis, right? 

Oh, I don't think so. 

Okay, Y o u  never said that before? 

I don't thirk I said that t h e  acc idef i t  report was 

crucial to my diagnosis but probably important. 

Okay. A n 5  you had \.;ricken a r e p o r t  expressing soxe 

opinions and diagnoses b e f o r e  I took y o u r -  

deposition in May, right? 

That Is right. 

And you didn't have the police report when you 

wrote that report, right? 

That I s right 

- -m 

And you also have the Rapid Response information 
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A. 

Q. 

A .  

Q. 

here in your file, you didn't have that on May 3rd 

in your file when I took your deposition: is that 

right? 

That Is correct. 

In fact, I asked you about that when it 

been important if you had it you said i 

been important, right? 

would have 

would have 

In a sense that all documents are relevant, I 

believe I made that point, as well. 

Would you just answer my question. if you don't 

understand it, just tell me, okay? 

MR. WILLIAMS: Objection, Your Honor. 

THE COURT: Just move on, please. Just 

move on. 

BY MR. H O U S E L :  

0 .  What happeried. right after t h e  accident as far as a 

physical injury would be important, too, Doctor, 

w o u l c l n ' t  it? 

A .  It would. 

Q. Okay. This Med Center one document, did you have 

that when I took your deposition? 

A. No. 

Q. And in that you have apparently on a l l  these 

documents with green magic marker outlined certain 

things like you did here on those charts this 
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A ,  

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A ,  

Q. 

A. 

Q. 

morning, right? 

I have highlighted certain things on these 

documents, you're right. 

You highlighted them for what reason., sir? 

So that I could check to make sure that these 

documents were consisten with my report. 

Did you have Dr. Lefkovitz's report when I took 

your deposition? 

I believe I did. 

Okay. Your diagnosis isnlt any different n o w  that 

you got these new documents that you didn't have 

when I took your deposition? 

That's right, it's the same diagnosis, 

Okay. It's the same diagnosis that you testified 

to here today that you testified to at your 

depGSitiC2, right, sir? 

That's correct, 

No new diagnosis between May 3 r d ,  when I t o o k  your 

deposition and I had your report and today; is that 

right? 

That's right, sir, no new diagnoses. 

Hypochondriasis and disassociation, they were 

certainly in your report, weren't they, sir? 

The concepts were certainly there, yes. 

The words there? 
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A .  

Q -  

A. 

Q, 

A. 

Q -  

A. 

Q. 

A. 

Q *  

A. 

Q* 

A.  

0 .  

A. 

Q.  

I believe so, yes, but the concept is what's 

important. 

Well, if you believe so, look at your report and 

tell me if they were or were not there? 

Okay. 

The words. 

Okay. The words synonymous with hypochondriasis -- 

The w o r d s  were not synonymous, were they there or 

not? 

Why don't we do them one at a time. 

There is two words hypochondriasis, was that there 

in your report? 

Yes. 

Where? 

In the footnote, footnote E u m b e r  9 G ,  paGe 11. 

Maybe I ' l l  d i r e c t  y o u r  a t t e n t i o n  t o  i t .  I t  says, 

"One. Hypochondriasis." 

ThaL's j u s t  a listing of zhe MMPI s c a l e s ?  

You asked me if t h e  word was in my r e p o r t  and t h e  

word i s ,  yes, 

Is it anywhere in the report as a diagnosis? 

The word hypochondriasis was not used -- I did not 

use that word as a diagnosis. 

Okay. Did you use disassociation as a diagnosis 

anywhere in that report? 
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A. 

Q .  

A. 

Q -  

A .  

0 .  

A. 

Q .  

A. 

Q .  

A. 

Q .  

A. 

Let me check. Once again, obviously, I have them. 

A question is when did I get it and that becomes 

very difficult. I had Dr. Toth's deposition before 

I looked at the report, 

How about Dr. Lefkovitz? 

I don't believe I had his deposition, only his 

off ice records. 

And the interview you took, you didn't have that 

when I took your deposition, the one that was taken 

down by the Court Reporter, right? 

I believe that I did not. 

When was t h a t  sl-zpplied to you? 

Some time, I think, after the deposition. 

Between May 3rd and c e r t a i n l y  today? 

Certainly. 

May 15th? 

That's right, 

Okay. And you feel that this interview went till 

4:52? 

That's what the Court Reporter who did the job 

copying-down that document, that was her opinion, 
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Q. That was her opinion? 

A ,  That's what she said in the deposition. Look on 

the last page. 

Q. Thank you, sir. 

You indicated to me, when I took your 

deposition that your interview of Michele took 45 

minutes, right? Did you say that or not? 

A .  No. 

Q. You want me to show you the deposition where you 

said it? We -- 

MR. WILLIAMS: Objection, Your Honor. If 

he wants to impeach this witness, he knows the 

proper -- 

THE COURT: Let's not argue. 

A. I can explain the discrepancy. 

BY NR. HOUSEL: 

Q. I didn't ask you to explain it. I asked if it was 

45 minutes when I t ook  y o u r  deposition? 

A. The 4 5  minutes referred to the amount of time I hac 

to interview the person directly. The one hour anc 

4 5  minutes is the total amount of time allotted to, 

with me in her presence. The problem was I was 

continuously interrupted. 

Q. You weren't in her presence for an hour and 45 

minutes, were you, Doctor? 
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A. 

Q. 

A. 

Q. 

A ,  

Q. 

A ,  

Q. 

A. 

Q. 

A ,  

Q. 

A. 

Q. 

A. 

Q. 

According t o  t h e  C o u r t ,  t o  your  Cour t  Repor te r ,  I 

w a s  w i t h  h e r  f o r  one hour  and 42 m i n u t e s ,  

Doctor, you do t h e s e  p s y c h o l o g i c a l  e v a l u a t i o n s  f o r  

who? 

A number of people .  

G .E .  Corpora t ion  i n  Toledo? 

Y e s .  

C h r y s l e r  Insu rance?  

T h a t ' s  t h e  s a m e  t h i n g .  

Oh, i s  i t?  

Y e s ,  i t  i s .  

Debbie O w e n s  Ford? 

I have done work for them, t h a t ' s  r i g h t .  

And t h e s e  p s y c h o l o g i c a l  e v a l u a t i o n s  t h a t  you do f o r  

t h e s e  f o l k s  d e a l  w i t h  people  t h a t  are i n j u r e d  a t  

work and kave w a r k r r & e n @ s  compensation claims; i s  

t h a t  r i g h t ?  

That's correct. 

And you do a f a i r  ainount of t h i s  type  of w o r k ,  

also, f o r  d e f e n s e  f i r m s  such as  Roetze l  and 

Andress ,  r i g h t ,  s i r ?  

This  i s  t h e  f i r s t  c a s e  I ' v e  had w i t h  R o e t z e l  and 

Andress ,  I have done d e f e n s e  work  f o r  o t h e r  f i r m s ,  

as w e l l .  

I n  C leve land ,  Ga l l agher  Sharp,  which i s  a d e f e n s e  
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A. 

Q. 

A .  

Q. 

A .  

Q .  

A .  

Q. 

A. 

Q -  

A. 

Q.  

A. 

Q- 

firm? 

Correct, Well, I don't know if they're a defense 

firm but I have done work for Gallagher Sharp. 

Well, they're all defense cases, weren't they? 

I believe so. 

Rhoa, Follen and Rawlin, you've done reports for 

them? 

Yes. 

That's a defense firm, right? 

Correct . 
What do you charge in situations such as this f o r  

your interview and writing a report and your 

deposition, your evaluation, things such as that? 

The full evaluation including the review of the 

records and so on, runs between about $900 and 

$ 2 , C C O ,  if I have to do a lot of travelling. 

I thought it was $2500 when I -- 

That c o u l d  be true, I sure can't remember all the 

figures with absolute precision. 

Did you read the deposition I took of you on May 

3 rd? 

I skimmed that, yeah. In fact, I'm sorryl I read 

that deposition and looked for errors, that's 

right. 

Looked for errors? 
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A ,  That's right, 

Q. Did I ask if you looked for errors? I just asked 

you if you read it, didn't I? 

A. Yes, you certainly did. 

MR. WILLIAMS: Obj ec tion. 

BY MR. HOUSEL: 

Q -  

A .  

Q -  

A .  

Q. 

A. 

Q =  

A. 

Q. 

A .  

Q. 

Would you please just answer my question, 

I'm trying to. 

Fine. And how much did the law firm of Roetzel and 

Andress, Mr, Williams' firm, pay you to do your 

evaluation in this matter? 

They paid me a hundred dollars an hour and I really 

don't know what the bill has come to. 

How come the bill isn't in your file there? 

Well, I don't routinely keep the billings in my 

f i l e ,  They're in a computer. 

It wasn't in your file when I took your deposition 

on Ma;; 3 r d ,  however, was it? 

I'm sorry? 

The billing information that you billed Roetzel and 

Andress for these evaluations, that wasn't in your 

f i l e  when I took your deposition on May 3rd, was 

it? 

I don't believe that it was. 

Do you ever keep it in your file? 
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A. 

Q I  

A. 

Q .  

A. 

Q. 

A ,  

Q. 

A .  

Q .  

A. 

Q .  

A .  

Q. 

A.  

o r  something.  

D o  you have any i d e a  how many hours  you s p e n t  doing 

your  e v a l u a t i o n  of Michele for Roetze l  and Andress 

i n  t h i s  case? 

W e l l ,  t h e  review of t h e s e  r e c o r d s ,  most of which I 

had b e f o r e  my e v a l u a t i o n ,  p robab ly  took f i v e ,  maybe 

e i g h t  hours of r ead ing .  

At $ 1 0 0  an  hour?  

T h a t ' s  r i g h t .  

Okay. G o  ahead.  

Then I had t o  t r a v e l  t o  and from Toledo and I a l s o  

had t o ,  of c o u r s e ,  do t h e  e v a l u a t i o n .  

How much d i d  t h a t  

The e v a l u a t i o n  a t  

$ 1 4 5 .  

I ' m  sorry, I d i d n  

a g z i n ,  please. 

c o s t ?  

an hour and 

t under s t an  

The e v a l u a t i o n ,  which took a n  

c o s t  $145 .  

4 5  minutes  would b e  

you. Say t h a t  

hour  and 4 5  minu tes ,  

And t h e  t r a v e l  t i m e  from Toledo? 

About two and a h a l f  hour s  one way. 

So, t h a t ' s  a n o t h e r  two and a h a l f ,  two and a h a l f  

i s  f i v e ,  s i x ,  s i x  hours  and 4 5  minutes ,  r i g h t ?  

That  s r i g h t .  
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Q. 

A. 

Q. 

A ,  

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q -  

All r i g h t .  And then you had t o  w r i t e  t h e  r e p o r t ?  

Tha t  I s  r i g h t .  

How long  d id  t h a t  t a k e  you? 

Probably a t  l e a s t  f i v e  hours .  

Okay. So, we 've g o t  f i v e  t o  e i g h t  hours  t o  review 

t h e  documents, about  s i x  hours  t o  t r a v e l  up t o  do 

t h e  i n t e r v i e w  and how long  f o r  t h e  r e p o r t ?  

I would guess  f i v e  hours ,  six hours .  

You d o n ' t  know, you have t o  guess?  

T h a t ' s  r i g h t .  

What e l s e ?  

The two t e s t s ,  t h e  two psycho log ica l  t e s t s  a r e  -- 

w e  cha rge  f o r  t h o s e ,  t oo ,  of cou r se .  

cha rge  f o r  t hose?  

about  $75 and t h e  Milan Tes t  is about  

What do you 

The M M F I  is 

1 0 0  * 

Okay. And i d  you do any th ing  e l s e  t h a t  you b i l l e d  

Roetze i  and Andress f o r  i n  this c a s e ?  

MR. W I L L I A M S :  Y o u r  Honor -- 

THE COURT: I assume w e ' r e  g e t t i n g  t o  

t h e  end on t h i s ,  M r ,  W i l l i a m s ,  so  l e t ' s  proceed,  

p l e a s e .  

MR. W I L L I A M S :  Roetze l  and Andress i s n ' t  

i n  t h e  case, Your Honor. 
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Q. Go ahead, Doctor, who pays your bill? 

A, 

Q *  

A. 

Q. 

A ,  

Q .  

A. 

Q. 

A. 

Q =  

A, 

Q -  

A,  

Q -  

A .  

Q. 

A. 
I 

Roetzel and Andress or the insurance company, I'm 

really not sure which one, 

Go ahead. What else did you do? 

My testimony today is being billed by the hour. 

What's the hourly rate for that? 

I think that it's $100, I really am not in touch 

with our charges all that well. 

You think it's a hundred dollars? 

Yes, that's right. 

Is charge for your testimony any different than 

charge f o r  your other work that you do? 

It * s about the same. 

About the same? 

Because we charge differently for different 

services, of course. 

What do you charge to see a patient for 

psychological counseling f o r  an h o u r ?  

$90. 

Ten bucks less than you charge to do an evaluation, 

right? 

Pretty good bargain. 

Pretty good bargain? 

Yes. 
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Q. Okay. So, you 'd  a g r e e  w i t h  m e  t h a t  you p robab ly  

s p e n t  close t o  20  hours  i n  t h i s  csae, something 

l i k e  t h a t ?  

A ,  With t h e  t rave l  t i m e  thrown i n ,  t h a t ' s  a r e a l i s t i c  

e s t i m a t e  . 
Q. 

A. 

Q -  

A. 

Q. 

A. 

Q -  

A .  

Q. 

A. 

Q *  

And how many of t h e s e  do you do y e a r l y ?  

I guess  I do about  158 20 maybe, 

You t o l d  m e  a t  your  d e p o s i t i o n  you d i d  158 is i t  

2 0 ?  

M y  answer now i s  1 5  t o  2 0 .  I t h i n k  t h a t ' s  

r e a sonab ly  c o n s i s t e n t  w i t h  what I s a i d  then .  

A t  between $ 9 0 0  t o  $ 2 5 0 0  each,  r i g h t ?  

Right  . 
Okay. I d i d  a l i t t l e  m a t h  on t h a t  and I computed 

t h a t  i f  you d i d  15  for t h e  range of what you would 

make for doing them, w o u l d  be b e t w e e n  $ 1 3 , 5 0 0  and 

$ 3 7 , 5 0 0 .  You a g r e e  w i t h  me t h a t  would be t h e  low 

t o  t h e  end? 

I assume t h a t  math i s  c o r r e c t .  

Okay. If i t  w a s  20, of c o u r s e ,  i t  would be 

c o n s i d e r a b l y  more t han  t h a t ,  c o r r e c t ?  

And i f  i t  were 9 0 0 ,  i t  would be less .  

I d i d n ' t  a sk  you t h a t ,  d i d  I?  

MR. WILLIAMS:  Ob jec t i on .  

THE COURT: M r .  House l ,  l e t ' s  go on,  
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please. 

BY MR. HOUSEL: 

Q* 

A .  

Q .  

A, 

Q* 

u 

A .  

Q. 

A .  

Q. 

A. 

Q- 

A. 

Q. 

A .  

Q. 

The documents are real important? 

Crucial ? 

In a case such as this? 

Yes, they are. 

In fact, you have written something, have you not, 

that indicates that the most important things to 

have in a case such as this are documents, 

documents, documents and some of the patient's 

history; is that right? 

That quote sounds about right. 

What is that quote from, Doctor? 

I can't -- it's probably from an article that I was 

asked to write for the OACTA Quarterly. 

Ohio Academy of Civil Trial Attorneys widely 

circulated journal, right? 

I think it's the Ghio Association but regardless, 

yeah, that sounds about right. 

They're defense lawyers, right? 

I really have no idea. 

You have no idea? 

Correct. I really don't keep track of lawyers' 

organizations. 

This organization didn't ask you to write this 
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A ,  

Q* 

A. 

Q. 

Q. 

A. 

Q. 

A. 

Q -  

article? 

I just said that the organization asked me to write 

that article , 

Who in the organization asked you to write the 

article? 

The Journal itself. I had been giving a speech for 

the organization and they liked the speech and so 

they asked me to write it up in article form. 

Okay, 

(Plaintiff's Exhibit 53, being OACTA 

Quarterly, was marked for identification by the 

Court Reporter,) 

Handing you what's just been marked for 

identification as Plaintiff's Exhibit 53, can you 

identify that, sir? 

This is the article that I wrote for the OACTA 

Quarterly along with the cover sheet. 

Okay. It's the Ohio Association of Civil Trial 

Attorneys, correct? 

Correct . 
That report I ' d  like to ask you some questions if 

you hang on to it for a minute, will you? 

A. All right, 

Q- The first page of that report, Doctor, now, this is 

your writing, right, sir? 
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A. That's right. 

Q *  'tPsychological injuries are real and juries 

compensate their victims," Is that what it says 

there? 

A. No, It says, "Psychological injuries are real and 

juries compensate their victims. 'I 

Q- That's what I just said. Did I misread that? 

A. Perhaps I misheard you, 

Q, 1'11 get over here so maybe you can hear me. "A 

jury awarded a husband for his stress after 

physicians misdiagnosed syphilis in his wife," 

That's what it says? 

A. Correct. 

Q. It goes on to say, this is in quotes in the segment 

right here. 

A .  Okay. 

Q .  "The good news is that there are no more frivolous 

lawsuits. The bad n e w s  is that t h i s  is because 

now, broad liability rules means no lawsuit is 

clearly frivolous," Right? 

MR. WILLIAMS: Your Honor, I'm going to 

impose an objection. 

TZE COURT: May I see you at side bar, 

( A  discussion was held at the side bar.) 
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BY MR, HOUSEL:  

QI 

A ,  

Q -  

A ,  

Q. 

A .  

Q .  

A .  

Q. 

A .  

Q *  

A .  

Q. 

Doctor, did I read that last section accurately 

there? 

I believe so. 

Then you put a question, 

trend? Are psychologica 

unscientific?" Correct? 

That Is right. 

"Is this a dangerous 

damages sub j ec t ive and 

"NO. There are tools available to measure 

psychological damage scientifically, but some 

professionals don't bother to use them," Did I 

read that accurately? 

Yes, you did. 

Did Dr, Toth bother to use them? 

Well, some and not others. 

She used about 14 more than you did, didn't she,  

Doctor? Did she or didn't she? 

No 

She didn't use 16 neuropsychological and 

psychological tests? 

Well, I thought that the question you asked me was 

to comment on the question concerning the tools in 

relation -- 

The question is very simple, did she use 16, yes or 

no? 
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A. 

Q *  

A. 

Q. 

A. 

Q. 

A. 

Q .  

A. 

Q .  

A. 

Q. 

A. 

Q -  

A .  

D i d  she u s e  1 6  what? 

Psycho log ica l  and /o r  neuropsychologica l  t e s t s?  

Y e s ,  s h e  used 1 6  -- 

Thank you,  you answered t h e  q u e s t i o n ,  

Turn t o  t h e  second,  t h i r d  page,  s o r r y ,  i n  

ob j  e c t i v e  h i s t o r y .  

Y e s .  

D o e s  t h a t  r e a d ,  "There are f o u r  o b j e c t i v e  sou rces  

of h i s t o r y :  documents, documents, documents, and 

some of t h e  p a t i e n t ' s  memories," 

E x a c t l y ,  

"The p r o f e s s i o n a l  should  focus  on t h e  f i r s t  t h r e e  

because  they  a r e  most o b j e c t i v e .  'I Right?  

T h a t ' s  e x a c t l y  what I wro te .  

You d i d n ' t  have a l l  of t h e  important documents in 

your possess io r ,  when you x r o t e  this report 

Michele VanVoorhis p r i o r  t o  my d e p o s i t i o n  of you on 

May 3 r d ;  i s n ' t  t h a t  r i g h t ?  

I had l o t s  of documents, n o t  all of them. 

Okay. And some of them w e r e  impor tan t  b u t  you 

d i d n ' t  have them, r i g h t ?  

T h a t ' s  c o r r e c t .  

M r .  W i l l i a m s  d i d n ' t  g i v e  you t h e  p o l i c e  r e p o r t s  

b e f o r e  you wro te  your  r e p o r t ,  r i g h t ?  

C o r r e c t .  
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Q. H e  d i d n ' t  g i v e  you t h e  Rapid Response r e p o r t s  

b e f o r e  you w r o t e  your  r e p o r t ,  

Correc t  . 
r i g h t ?  

a. 

Q. D i d n ' t  have t h e  S t .  Thomas medical  c h a r t  b e f o r e  you 

w r o t e  your  r e p o r t ,  r i g h t ?  

A.  C o r r e c t .  

Q .  N o w ,  t h e  Rapid Response r e p o r t  and t h e  S t .  Thomas 

H o s p i t a l  medical  r e p o r t  would c l e a r l y  b e  impor tan t  

t o  you because  they  sugges t  t h a t  t h e r e  i s  some 

b r a i n  i n j u r y ,  r i g h t ,  D o c  t o r ?  

MR. WILLIAMS:  Objec t .  

A.  W e l l  -- 

Q .  D o  t hey  o r  d o n ' t  t hey?  

A.  They q u e s t i o n  whether  o r  n o t  t h e r e  i s  b r a i n  i n j u r y ,  

t h a t  ' s r i g h t .  

Q. Can yo3 g e t  y o u r  Rapid Response o u t  of there f o r  

m e ,  p l e a s e .  I w a n t  you to f o l l o w  a long  w i t h  m e  

now. You t o l d  me at ycur deposition t h a L  it was 

c e r t a i n l y  impor t an t ,  D r .  Layne, f o r  you t o  know 

what happened a t  t h e  a c c i d e n t  and what i n j u r i e s  t h e  

p a t i e n t  complained of a f t e r  r i g h t ,  s i r ?  

A. C o r r e c t .  

MR. W I L L I A M S :  Your Honor, o b j e c t i o n .  Can 

w e  approach? 

( A  d i s c u s s i o n  w a s  h e l d  a t  t h e  s i d e  b a r . )  

O F F I C I A L  COURT REPORTER - C.A.T .  



1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

1 5  

1 6  

17 

18 

1 9  

2 0  

2 1  

22  

23 

2 4  

2 5  

THE COURT: P a t t i ,  would you p l e a s e  

r e a d  t h e  l a s t  q u e s t i o n  back f o r  me. 

(The l a s t  q u e s t i o n  w a s  r ead  back by t h e  

C o u r t  Repor te r . )  

BY MR. HOUSEL:  

Q. 

A .  

Q. 

A ,  

Q. 

A * 

Q .  

A .  

Q. 

The Rapid Response r e p o r t ,  w e  know you d i d n ' t  have 

t h a t  b e f o r e  you wro te  your r e p o r t  i n  t h i s  m a t t e r ,  

r i g h t ,  s i r?  

T h a t ' s  r i g h t .  

And does  i t  have any n e u r o l o g i c a l  symptomology 

c o n t a i n e d  i n  t h e  r e p o r t  of what happened r i g h t  

a f t e r  t h i s  a c c i d e n t  happened i n  t h i s  Rapid Response 

r e p o r t ?  You have i t  o u t l i n e d  h e r e .  

Right .  

What's i t  say?  

Diagnos i s ,  motor v e h i c l e  a c c i d e z t ,  r u l e  out 

c e r v i c a l  f r a c t u r e .  There i s  no mention of any 

b r a i n  damage i n  t h e  d i a g n o s i s .  

I asked f c r  n e u r o l o g i c a l  symptomology, I t h i n k ,  

Doctor ,  Did you unders t and  my q u e s t i o n ?  

Y e s ,  I d i d  and I b e l i e v e  t h a t  I answered i t .  

Okay, Does i t  s a y ,  t h e s e  a r e  i n  t h e  a r e a s  some of 

which you d o n ' t  have i n  ye l low magic marker ,  

" P a t i e n t  complains  of headache. 'I T h a t ' s  r i g h t  

h e r e ,  you d o n ' t  have t h a t .  
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A. 

Q. 

A .  

Q- 

A ,  

Q- 

A .  

Q .  

A. 

Q. 

A, 

Q -  

A ,  

Q. 

A .  

Uh-huh, 

"At p r e s e n t  and complains  of b e i n g  s l eepy .  It 

Correct  . 
Is t h a t  a n e u r o l o g i c a l  symptom, Doctor? 

I t ' s  a symptom of many t h i n g s ,  i n c l u d i n g  a head 

blow and i t  cou ld  b e  a n e u r o l o g i c a l  symptom, as  

w e l l .  

35  m i l e  p e r  hour ,  h i t  second car  head on,  h i t  head 

on dash ,  a p p e a r s  t o  have h i t  w indsh ie ld  p e r  

f i r emen ,  i s  t h a t  impor t an t  t o  you? 

Y e s ,  I n  f a c t ,  I ' v e  even h i g h l i g h t e d  t h a t ,  y o u  l e f t  

o u t  t h e  q u e s t i o n  mark, 

You've answered m y  q u e s t i o n .  

You misquoted t h i s  document, 

Where d i d  I misquote  t h e  document? 

I ' m  quotin9, "it h i t  second c a r  head onl q u e s t i o n  

mark, h i t  head on d a s h ,  q u e s t i o n  mmrk. Appears t o  

have h i t  w i n d s h i e l d ,  appea r s  t o  'nave hit windshie ic  

p e r  f i remen. ' '  T h a t ' s  a more c c r r e c t  r e n d i t i o n  of 

what I have i n  f r o n t  of m e .  

What abou t  sLOC," what does  t h a t  s t a n d  f o r ?  

That  p robab ly  s t a n d s  f o r  l o s s  of consc iousness ,  

And s l e e p y  i n  c o n n e c t i o n  w i t h  s l e e p y  and complains 

of headache,  r i g h t ?  

W e l l ,  t h e  q u o t e  i s  -- 
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Q. Does it say that? 

Q. But you didn' t have the accident report when you 

wrote your report, did you? 

A. Well -- 

Q. Did you have it? Yes or no. 
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A .  I had t h e  d a t e  of t h e  a c c i d e n t ,  

Q.  Did you have t h e  a c c i d e n t  -- 

THE COURT: M r .  Housel,  if you're 

t r y i n g  t o  make a p o i n t ,  g i v e  him a chance t o  

e x p l a i n  h i s  answers.  You j u s t  c a n ' t  a s k  him a 

q u e s t i o n  and have i t  hang o u t  t h e r e  w i thou t  a 

r e a s o n a b l e  answer. 

MR. HOUSEL:  I would a sk  t h e  Court  t o  

i n s t r u c t  t h e  Doctor t o  p l e a s e  respond t o  m y  

q u e s t i o n s ,  n o t  v o l u n t e e r  a d d i t i o n a l  i n fo rma t ion  n o t  

r e q u e s t e d .  
I 

BY MR, HOUSEL:  

Q .  

A.  

Q. 

A, 

Q .  

A. 

Q. 

D i d  you have t h e  a c c i d e n t  r e p o r t  a t  t h e  t i m e  you 

wrote  t h e  r e p o r t ?  

N o .  

Page 6 ,  t u r n  t o  that page,  s i r .  "Ob jec t ive  

Psycho log ica l  T e s t s . "  I t  s a y s ,  "True ,"  I d o n ' t  

want to leave any th ing  o u t .  

moas  

"Some p s y c h o l o g i c a l  t e s t s  a re  suppor ted  by a 

network of old w i v e s '  t a l e s .  But I wonder how they  

compare w i t h  m e d i c i n e ' s  thermography?' '  D i d  I r e a d  

t h a t  q u o t e  a c c u r a t e l y ,  Doctor?  

T h a t ' s  c o r r e c t .  

You t o l d  m e ,  I t h i n k  a t  your d e p o s i t i o n ,  t h a t  to 
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your  knowledge, M r .  W i l l i a m s  from R o e t z e l  and 

Andress phoned you and asked you t o  do t h e  

p s y c h o l o g i c a l  e v a l u a t i o n  because he had r e a d  t h i s  

a r t i c l e ,  remember t h a t ?  

A .  Y e s .  

Q.  Okay. Page 1 0 ,  " P u t t i n g  I t  All Together .  Don ' t  

a c c e p t  Chat Scans ."  Chat s c a n s  you d e s c r i b e  

e a r l i e r  i n  your  r e p o r t  as a p s y c h i a t r i s t ' s  

i n t e r v i e w  of a p a t i e n t  and then  a d i a g n o s i s ,  r i g h t ?  

A .  N o .  

Q. L e t ' s  l o o k  back t o  where w e  d e a l  w i th  Chat Scans ,  

Doctor.  O n  page 2 ,  a c t u a l l y  t h e  f i r s t  page of your 

r e p o r t ,  t h e  l a s t  f u l l  paragraph ,  " i n s t e a d  t h e  

p s y c h i a t r i s t  r a n  h i s  u s u a l  30-minute 'Chat  Scan. '  

H e  a sked  'Why a r e   yo^ d e p r e s s e d ? '  A n d  she  r e p l i e d  

' I  got hit,' so he d iagnosed  d e p r e s s i o n .  T h i s  m a d €  

everyone happy: She w a s  p l e a s e d ,  he could  move t o  

t h e  nex t  p a t i e n t  and his s e c r e t a r y  could  u s e  h i s  

d i a g n o s i s  t o  b i l l  h e r  i n s u r a c c e , "  p a r e n t h e s e s ,  

"(remember--her i n s u r a n c e  wou ldn ' t  pay i f  t h e r e  was 

n o t h i n g  wrong w i t h  h e r )  . The on ly  t h i n g  measured 

o b j e c t i v e l y  w a s  h i s  fee . "  

Is  t h a t  t h e  d e s c r i p t i o n  you g i v e  of Chat 

Scan? 

A. Y e s ,  t h a t  w a s  w r i t t e n  i n  t h e  r e p o r t .  
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T H E  COURT: L e t  m e  see C o u n s e l  a t  s ide  
c 

bar.  

( A  d i s c u s s i o n  w a s  held  a t  t h e  s ide bar. 

BY MR, HOUSEL:  

Q. L a s t l y ,  on t h i s  a r t i c l e  you w r o t e  f o r  t h e  O h i o  

A c a d e m y  of C i v i l  T r i a l  D e f e n s e  A s s o c i a t e s .  

A. A s s o c i a t i o n .  

MR. W I L L I A M S :  O b  j ec t i  on 

BY MR. HOUSEL: 

Q 1  W e l l ,  t u r n  t o  page 13. 

A .  O k a y .  

Q .  A t  t h e  top ,  "What 's t h e  C o n s e q u e n c e ?  L o t s  of 

m e n t a l  i l l s  are  no b i g  d e a l ,  Many phobias h a r d l y  

i n t e r f e r e  w i t h  t h e  v i c t i m ' s  l i f e .  Some p e r s o n a l i t y  

cl isorders he lp  used c a r  s a l e s m e n  f i n d  m-ore suckers, 

You can have a s p r a i n e d  shoulder, a l l e r g i e s ,  

dand ru f f  and f l a t  f e e t  and s t i l l  w o r k , "  and l a s t l y ,  

y o u r  l a s t  pa r ag raph  at t h e  botLom, "So u s e  exFercs 

w h o  f o c u s  on t h e  p a t i e n t ' s  history, behav io r  and 

tests. U s e  exper t s  w h o  p u l l  i t  a l l  t o g e t h e r  w i t h  

DSM 1 1 1 - R .  F a m i l i a r i z e  y o u r s e l f  w i t h  DSM 1 1 1 - R  and 

an MMPI a t l a s  and t hen  maybe m e n t a l  h e a l t h  

l i t i g a t i o n  w i l l  s t o p  b e i n g  s o c i e t y ' s  w h e e l  of  

f o r  t u n e  , I' 

D i d  I read t h a t  accura te ly?  
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A .  Yes. 

Q. When you interviewed Michele, you made a statement 

to her at the beginning of the interview, which I'd 

like to read to you. This is the Court Reporter's 

taking down of your interview. You have it there, 

you want to just follow along with me. 

A. Okay. 

Q O  "By Dr. Layne: I am Dr. Christopher Layne and I'm 

here to conduct a psychological examination of you, 

I want to make sure that you understand why I'm 

here and what I'm going to do. And it's sort of a 

formality but I want you to understand that I am a 

psychologist. I'm not here to help you or to treat 

you. I'm not here to offer psychotherapy. I'm 

here to assess your psychological status; do you 

understand that?" She said, "Yes, right. '* 

A .  Correct . 
Q .  On page 4. "Now, yeu*re icvolved in a lawsuit and 

that is the primary purpose for my examination, 

psychological examination of you. You understand 

that my opinion could help you, it could have no 

impact on your lawsuit, it could hurt you, it could 

hurt your lawsuit; do you understand that?" She 

said, "Yes. 

Did I read that accurately, sir? 
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A ,  

Q. 

A .  

QI 

A ,  

Q .  

A, 

Q. 

A. 

Q. 

A. 

Q. 

A .  

Yes. 

And I assume that in any psychological evaluation 

that you conduct, Dr. Layne, you tell the patient 

on w h o m  you're conducting the psychological 

examination that same information? 

Yeah, I'm trying to be honest with them. 

I understand. And the bottom line is you do an 

interview, you look  at the documents, those that 

you get, you review everything and then you write a 

report, just like you did in this case, right? 

I a l s o  give psychological tests. Then my answer is 

no because I also give psychological tests, 

I'm sorry, you give psychological tests. You look  

at documents, you conduct an interview, then you 

write a report, right, sir? 

Now, that's c o r r e c t .  

Thank you. 

And thaE r e p o r t  i s  disseminated to t h e  

lawyer that asked you to do it, right, s i r ?  

That is one person who receives the report. 

Well, he's the only person you give it to, right? 

That is frequently the case. 

Is it sometimes not the case? 

It is always distributed to everyone, including in 

this case, you. 
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a 

Q. 

A. 

Q .  

A. 

Q. 

A. 

Q .  

A. 

Q. 

A. 

Q .  

A .  

Q. 

A. 

Q 9  

A .  

Q *  

B u t  you d i d n ' t  send i t  t o  m e ,  r i g h t ?  

Correc t. 

I n  f a c t ,  I d i d n ' t  g e t  a l l  of i t ,  d i d  I? 

That I r e a l l y  d o n ' t  know. 

B u t  once t h a t  r e p o r t  i s  then  your  psycho log ica l  

e v a l u a t i o n ,  b e  i t  good or bad,  because as I j u s t  

n o t e d  from what I r e a d  t h e r e ,  be  i t  good o r  bad,  

t h a t  i s  your  p s y c h o l o g i c a l  e v a l u a t i o n  c o n t a i n i n g  

your  d i a g n o s i s  and o p i n i o n s  r e g a r d i n g  t h a t  p a t i e n t ,  

r i g h t ,  s i r ?  

T h a t ' s  r i g h t .  

Okay. And you s t i c k  by t h a t ,  r i g h t ,  s i r ,  

r e g a r d l e s s  of who i t  h e l p s  o r  h u r t s ,  r i g h t ?  

T h a t ' s  r i g h t .  

And you c e r t a i n l y  wou ldn ' t  change t h a t .  Some 

lawyer  s a i d  "I d e r i ' t  l i k e  chis r e p o r t ,  Doctor ,  

change i t  for m e , "  r i g h t ?  

Right .  

You would never  do t h a t ,  would you? 

N o .  

That  would be  u n e t h i c a l ,  would i t  no t?  

W e l l ,  I mean t h e r e  are  c i r cums tances  under which -- 

Would i t  b e  u n e t h i c a l ?  

N o ,  i t  would no t  b e  u n e t h i c a l .  

So i f  a lawyer  s a i d ,  "Doctor, I ' m  no t  happy wi th  
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A .  

Q. 

A ,  

Q.  

A, 

Q. 

A. 

Q. 

A. 

Q .  

A. 

Q *  

what your  r e p o r t  s a y s  abou t  t h i s  o r  t h a t , "  he wants  

you t o  change i t ,  you would, s ay ,  change i t?  

There are c i r cums tances  under  which you would, 

know, format  problems.  

you 

N o t  d i a g n o s i s ,  though? 

No. 

Not an op in ion  r e l a t i v e  t o  o n e ' s  a b i l i t i e s  

for example? 

t o  work, 

Abso lu t e ly  n o t .  

Abso lu t e ly  n o t ,  You've never  done t h a t ,  have you? 

N o .  

( P l a i n t i f f ' s  E x h i b i t s  5 4 ,  55  and 5 6 ,  w e r e  

marked f o r  i d e n t i f i c a t i o n  by the  Court i i epo r t e r . )  

(There  w a s  a pause  i n  t h e  p roceed ings . )  

Handing you what has been marked f o r  i d e n t i f i c a t i o n  

purposes  a s  P l a i n t i f f ' s  E x h i b i t  5 4 ,  what i s  t h a t ?  

Th i s  i s  a r e p o r t  t h a t  I d i d  on a person .  

B y  t h e  name of what? 

I ' m  n o t  comfor t ab le  r e l e a s i n g  t h a t  i n fo rma t ion .  

W e l l ,  t h e  l a w y e r  t h a t  s e n t  i t  t o  m e  from Toledo was 

comf o r  tab1 e. 

MR. WILLIAMS: Ob j ec t i o n .  

THE COURT:  Why d o n ' t  w e  l e a v e  t h e  name 

o u t  as  long  as  t h a t ' s  a r e p o r t  he d i d  on someone. 
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BY MR. HOUSEL: 

Q. It's one of your reports like you did in this case? 

A, Right. 

Q. You did it for an Attorney George Fell? 

A. Right. 

Q. That's the guy you told me was a Plaintiff's lawyer 

when I took your deposition, right? 

A, That's right. 

Q. That report at page 11 has information concerning 

whether or not Mr, -- we won't use his name, is 

capabale of working, doesn't it, s i r ?  

A. Yes. 

Q .  Did you ever change that paragraph in there? 

A. Yeah, Mr. Fell -- 

Q. Did you change it? Y e s  or no. 

A. Yes 

Q. And you changed it to Plaintiff's Exhibit 55, 

didn't you, sir? 

A. Yes .) 

Q, That's the change that you made in the report, 

right, sir? 

A. Yes. 

Q. And in making the change in the report, you sent 

the letter of August 4 ,  1989 to M r .  Fell, that's 

Plaintiff's Exhibit 5 6 ,  right, sir? 
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A .  Yes. 

Q. N o w ,  t h a t  l e t t e r  says, Doctor ,  " M r .  F e l l "  -- 

MR. W I L L I A M S :  Your Honor -- 
BY MR, HOUSEL: 

Q. "AS you r e q u e s t e d ,  I e l a b o r a t e d  on M r . "  and I won't  

mention t h e  name, " a b i l i t y  t o  work, pages 11 and 

and on h i s  d e p r e s s i o n ,  f i r s t  paragraph ,  page 8, 

The old r e p o r t  i s  o b s o l e t e ,  so you can throw i t  

away i f  you l i k e .  'I 

1 2  

Did I r ead  t h a t  a c c u r a t e l y ?  

A ,  I ' d  have t o  r ead  i t -  

Q.  Let me come ovs r  so  w e  d o n ' t  make any mis takes .  

THE COURT: M r .  Housel,  you g i v e  h i m  

t h e  l e t t e r  and l e t  h i m  r ead  i t ,  p l e a s e .  

MR. HOUSEL: S u r e .  

THE COURT: You don t have tc s t a n d  

over  him l i k e  t h a t .  

BY Mi?. HOUSEL: 

Q .  D o e s  i t  the= go on t o  say,  ''My apo log i e s  f o r  

f a i l i n g  t o  f o c u s  on t h e  r i g h t  a r e a s .  I f  t h e  

enc lo sed  s t i l l  misses  t h e  mark, l e t  me know and 

I'll t r y  a g a i n . "  

Did I r ead  t h a t  a c c u r a t e l y ?  

A .  Yes. 

Q. Did I r ead  t h e  f i r s t  pa ragraph  a c c u r a t e l y ?  
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A .  I believe.  

Q. D o  you w a n t  m e  to r ead  i t  a g a i n ?  

A. N o .  

MR. W I L L I A M S :  O b j e c t i o n .  

BY MR. HOUSEL:  

Q .  

A ,  

Q *  

A ,  

Q. 

A. 

Q .  

A. 

Q -  

A ,  

Q *  

A. 

"Thanks f o r  s e n d i n g  Mr. A w a d a  t o  m e ,  L e t  m e  k n o w  

i f  t h e r e  i s  any th ing  e l s e  w e  can  do." 

R i g h t .  

" C o r d i a l l y ,  C h r i s t o p h e r  L a y n e .  If 

Uh-huh. 

" P h . D .  

R i g h t .  

" D i p l o m a t ,  C l i n i c a l  Psychology,  A m e r i c a n  B o a r d  of 

P r o f e s s i o n a l  Psychology,"  

Y e s .  

D i d  I read all t h a t  a c c u r a t e l y ?  

Y e s .  

May I have these for a second? 

T h e  o r i g i n a l  r e p o r t  d e a l i n g  w i t h  whether  

h e ' s  capable of w o r k i n g  o r  n o t  i s  dated would  you 

t u r n  t ha t  over,  please.  F i r s t  d r a f t  typed J u n e  2 9 ,  

1 9 8 9 ,  t h i s  copy p resen ted  J u l y  3 r d ,  1 9 8 9 ,  c o r r e c t ?  

R i g h t .  

MR, W I L L I A M S :  Y o u r  H o n o r ,  cou ld  M r .  

House1 come over here and a s k  h i s  q u e s t i o n s ,  
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please. 

BY MR. HOUSEL: 

Q. I only have one copy of the report. 

you next to this, sir? 

Am I bothering 

A .  No. 

Q. Thank you. 

The Plaintiff's Exhibit 54,  Doctor, says, 

first draft typed June 29, 1989, same as it says on 

55 there, this copy revised and presented August 

2nd, 1989. 

A. That's right. 

Q. Right? 

A. Perfectly honest statement. 

Q. I just asked you if that's what it said, didn't I? 

Did I ask you if it was honest or n o t ?  

A, You're asking and I responded. 

Q .  Did I? Okay, 

Now, is he capable of working on Plaintiff's 

Exhibit 55, the first report you prepared for Mr. 

Fell, says that "Vocational experts so and so 

testified that people like Mr." won't use the name, 

"could work as either a shipping or receiving clerk 

or as a telephone solicitor," you said undoubted? 

A .  Right. 

Q. Then it goes on to say, "A physician is best able 

OFFICIAL COURT REPORTER - C.A.T. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

14 

15 

17 

18 

2 0  

2 1  

2 2  

23  

2 4  

2 5  

A. 

Q .  

A .  

Q .  

9 0  

to predict with M r ,  Awada physically capable of 

working and several physicians stated that he is 

totally disabled. As a Psychologist, I am trained 

to assess Mr. Awada's mental health, including his 

tendencies toward exaggeration of his pain, My 

conclusion is that he is not exaggerating much, if 

at all, when he states that he cannot sit or stand 

for more than 30 minutes, we should believe him. 

It is unlikely that clerking, soliciting or any 

other j o b  will allow him to alternate among 

sitting, standing and then lying down." 

D i d  I read that accurately? 

Yes, you did. 

In the new report, at page 11 under the same 

heading, "Is he capable  of working?" It says, 

"Three barriers stand between Mr, , ' I  won't use his 

name "and employment" and they're highlighted to a 

certain extent and italicized, right? 

They're italicized, yes. 

Well, there is a dot next to it there. "He is in 

ca-tant, and then italicized, "physical pain. 

Several physicians stated that he is totally 

disabled and I found that he is not." That's 

italicized. 

unconsciously, when he states that he cannot sit or 

"Exaggerating his pain consciously or 
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A. 

Q *  

A. 

Q -  

A. 

Q 9  

A. 

Q .  

A .  

A ,  

9 1  

stand f o r  more than 30 minutes, w e  should believe 

him. He has difficulty" -- do you want to read 

along or you just trust I'll read it accurately? 

Go ahead. 

"He has difficulty with English, technically, 

writing. It is not his native tongue and he is not 

highly intelligent again. He is depressed," with 

the w o r d s  difficulty with English and depressed are 

italicized, emphasized. 

Right. 

"He is depressed. This leads him to feel fatigue, 

hopeless and sometimes suicidal." 

Did I read it accurately? 

Yes. 

Let's back up, it no longer says "I d o u b t  i t "  in 

t h e  second report, does  it? Does it say it or not? 

No. 

SO in t h e  f i r s t  report you put ''I doub t  it." You 

removed.  that from t h e  second one, right, sir? 

I have conceded it, that there are many word 

changes. 

THE COURT: Doctor, you will have an 

opportunity upon cross-examination -- redirect, to 

answer that. 

One report says I 1 I  doubt it." The other report 
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2 

does n o t  say ''1 doubt it.t@ 

BY MR. HOUSEL:  

Q. 

A. 

Q.  

A.  

Q. 

A .  

Q.  

A, 

Q. 

A.  

Q. 

A ,  

A. 

The first report doesn't say a darn thing about 

being depressed, does it? 

I suspect that it does. 

Does it? Is he capable of working section. 

You're asking me if depression in one section is 

mentioned, let me check. 

That was pretty clear, wasn't it? 

It's rather unbelievable question but give me a 

moment. 

Let me ask it another way so you can understand it. 

Is there a section that he is capable of working, 

does it say in Plaintiff's Exhibit 55, the first 

report you sent Mr. Fell, that he is depressed? 

'7h-huh. Hang on. 

Okay. 

In my i2 page r e p o r t  -- 

Does it say it ir, that section is tne question? 

I am trying to answer the question in my 12 page 

report -- 

THE COURT: Doctor, just answer as far 

as that section is concerned. 

In that particular section the word depression is 

not mentioned. 

O F F I C I A L  COURT R E P O R T E R  - C.A.T.  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5  

16 

17 

18 

19 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

9 3  

BY MR. HOUSEL: 

Q. 

A,  

Q -  

A. 

Q -  

A ,  

Q. 

A. 

Q. 

A .  

Q. 

Is i t  mentioned i n  t h a t  p a r t i c u l a r  s e c t i o n  t h a t  he 

i s  i n  c o n s t a n t  p h y s i c a l  p a i n ?  Y e s  o r  no. 

I n  t h a t  p a r t i c u l a r  s e c t i o n  of my long  r e p o r t ,  t h a t  

t h a t  p a r t i c u l a r  p h r a s e  i s  n o t  i n  t h i s  v e r s i o n ,  

t h a t  Is r i g h t .  

And does  i t  say  t h a t  "Three b a r r i e r s  s t a n d  between 

MI,," w e  won ' t  ment ion h i s  name "and employment" i n  

t h e  f i r s t  r e p o r t ?  

I n  t h a t  p a r t i c u l a r  s e c t i o n  i t  does  not say t h a t ,  

t h a t ' s  r i g h t .  

Okay. D o e s  i t  s a y  anywhere i n  t h e  f i r s t  v e r s i o n  of 

t h e  r e p o r t  t h a t  he has  d i f f i c u l t y  w i t h  Eng l i sh?  

Would you r e p e a t  t h a t  q u e s t i o n ,  p l e a s e ?  

Sure.  Does i t  say  anywhere i n  P l a i n t i f f ' s  E x h i b i t  

55, t h e  f i r s t  v e r s i o n  of t h e  r e p o r t  you s e n t  t o  Mr, 

F e l l ,  i n  t h e  s e c t i o n  d e a l i n g  w i t h  i s  he c a p a b l e  of 

working,  t n a t  he has d i f f i c u l t y  w i th  Eng l i sh?  

I n  t h a t  p a r t i c u l a r  s e c t i o n ,  i t  does n o t .  

Okay. Does i t  s a y  any th ing  abou t  " t e c h n i c a l l y  

w r i t i n g  i t .  I t  i s  n o t  h i s  n a t i v e  tongue and he i s  

n o t  h i g h l y  i n t e l l i g e n t " ?  

I n  t h a t  s e c t i o n  i t  does  n o t .  

T h a t ' s  what I ' m  t a l k i n g  abou t .  Then i n  t h e  second 

r e p o r t  t h a t  you s e n t  a f t e r ,  P l a i n t i f f ' s  E x h i b i t  5 4 ,  
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I 

I I 
I well, the  first one, under is he capable of working 

is three paragraphs long, right? 

If you're asking me about the section is he capable 

of working. 

A .  

Q. All I'm asking about -- 

A. Okay. Assuming that's what you're asking me, it is 

three paragraphs long, that's right. 

Q. In the second report, it's count them up with me 

here, a sentence, 1, 2, 3, 4 ,  5 ,  6 ,  7, 8 ,  9 

paragraphs long? 
I 
1 I 

A .  Correct, that particular section has expanded which 

is what he asked me to do. 

Now, Doctor -- I Q *  
MR. HOUSEL: Judge, would you instruct 

the Doctor not to volunteer information 

THE COURT: Seemed like an innocent 

enough r e p l y  to me. 

MR. HOUSEL: 

agree. 

BY MR. HOUSEL: 

Was kind of interesting, I I 

1 Q. Do you diagnosis Somatoform Disorder regularly? 

A. When they exist, yes. 

Q. I have about 11 of your reports, would it interest 
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1 I you to know that in 11 of your reports, to save the 

time of going through them, you've diagnosed 2 1  
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A. 

Q.  

A .  

Q .  

A. 

Q. 

A, 

Q .  

A. 

Q .  

Somatoform Disorder, one form or another, seven 

times? 

Are you asking me whether that would interest me or 

not, mildly interesting. 

I don't know, do you understand my questions? 

I think you asked me if -- I believe you asked me 

if it would interest me and my answer is yes, 

somewhat. 

All right. And in all 11 of these reports, Doctor, 

you disagreed with medical doctors, psychiatrists 

and other psychologists, right? 

I doubt that that is true. 

You doubt that that is t r u e ?  

En-huh. 

Well, if you don't disagree with somebody's 

diasnosis, y o u ' r e  not going to write a report, a r e  

you? 

Absolutely false, write reports all the time and 

agree with many doctors. 

Doctor, you have made it a point, as you did at my 

opportunity, to take your deposition, that you do 

not send to lawyers the test questions given in the 

MMPI, right, sir? 
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A. 

Q -  

A. 

Q. 

A. 

Q. 

A, 

Q .  

A .  

Q .  

A. 

Q .  

A .  

Q. 

T h a t ' s  o f t e n  t r u e .  

T h a t ' s  what,  s i r?  

Often t r u e .  

Is i t  always t r u e ?  

No. 

You do sometimes? 

Yeah. 

t h e  way t h e  l e g a l  workings are going ,  t h a t  t h e  d a t a  

a re  going  t o  come o u t  anyway and i n  t h a t  c a s e ,  I 

j u s t  go ahead and w i l l i n g l y  send them a long  as  I 

d i d  w i t h  you. 

There  a re  t i m e s  when i t  appea r s  as  though 

W e l l ,  you s e n t  them a long  t o  m e ,  you s e n t  them t o  

D r ,  Toth? 

C o r r e c t .  

Don ' t send 

doctor? 

T h a t ' s  r i g  

them to t h e  lawyer ,  you send them t o  t h e  

t. 

I think what you s a i d  a t  y o u r  deposition, w e  cail go 

through i t  i f  you want ,  is t h a t  t h e  p s y c h o l o g i s t  

boa rds  o r  some r e g u l a t o r y  agency d o e s n ' t  pe rmi t  you 

t o  send t h e  q u e s t i o n s  t o  anyone wi thou t  t h e ,  excep t  

f o r  t h e  o t h e r  p s y c h o l o g i s t ,  r i g h t ?  

T h a t ' s  what t hey  a s k  you t o  r e f r a i n  from do ing ,  

sometimes i t ' s  imposs ib le .  

And you t o l d  m e  t h a t  you 've  never  done t h a t  i n  your  
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A ,  

Q. 

A ,  

Q. 

A. 

Q .  

A. 

A .  

d e p o s i t i o n ,  r i g h t ?  

I d o n ' t  t h i n k  I s a i d  t h a t .  

You want t o  t a k e  a look?  

Sure.  

Here ' s  a copy of your  d e p o s i t i o n ,  Doctor.  Would 

you be  k ind  enough, s i r ,  t o  t u r n  t o  page 9 3 .  Now, 

t e s t  scores on t h e  MMPI a r e  d i f f e r e n t  than  t h e  t e s t  

q u e s t i o n s  themselves ,  r i g h t ?  

T h a t ' s  r i g h t .  

And t h e  t e s t  s c o r e s  a re  something t h a t  w i thou t  any 

q u e s t i o n ,  you would g i v e  t o  a P l a i n t i f f ' s  a t t o r n e y ,  

such as  myse l f ,  r i g h t ?  

I ' m  s o r r y ,  r e p e a t  t h a t  a g a i n .  

THE COURT:  P a t t i ,  would you r e p e a t  

t h a t  a g a i n ,  p l e a s e ,  

( T h e  l a s t  q-aest ion w a s  read back,) 

Right  , 

E(Y MR. HOUSEL: 

Q .  On page 9 3 ,  l i n e  15, I asked y o u  t h i s  q u e s t i o n :  

"DO you have t h e  t e s t  s c o r e s  somewhere? Answer: 

Y e s .  Q u e s t i o n :  Could I have them? Answer: N O ."  

Is what you s a i d  a t  your  d e p o s i t i o n ,  r i g h t ,  

s i r .  

A .  C o r r e c t  . 
Q O  Then M r .  W i l l i a m s  chimed i n  and s a i d  no. 

~~~~ 
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9 8  

MR, W I L L I A M S :  Y o u r  H o n o r ,  I ' m  go ing  t o  

S u s t a i n e d .  

obj ec t . 
THE COURT: 

BY MR. HOUSEL:  

Q .  Then I asked you "Why?" A n d  you s a i d ,  " T h a t ' s  a 

document  I can send t o  Toth o r  w , , o e v e r  r eques t s  i t  

b u t  c a n ' t  g i v e  t h e m  t o  you . "  

D i d  I read t h a t  accura te ly?  

~- A. R i g h t .  

Q .  Then I s a i d ,  rlWhy?lr A n d  you s a i d ,  " T e s t  p u b l i s h e r  

says w e  a re  supposed t o  keep  a l l  t h a t  s t u f f  v e r y  

c o n f i d e n t i a l .  I' T h e n  I s a i d ,  " T h e  s co res? "  A n d  I 

s a i d ,  #'I t h o u g h t  t h e  q u e s t i o n  i s  w h a t  you k e p t  

c o n f i d e n t i a l ? "  A n d  you s a i d ,  " Y e s ,  I be l i eve  t h a t  

i s  c o r r e c t . ' '  I s a i d ,  "You won't g i v e  m e  t h e  

scores?f' You s a i d ,  "What do you m e a n  by s c o r e s ? "  

I s a i d ,  "Scores on t h e  M M P I .  A s  I say ,  I ' l l  send  

t h e m  t o  ano the r , ' '  T h e n  I asked  you a g a i n ,  "Will 

you g i v e  me. t h e  scores  o r  n o t ? "  A n d  you s a i d ,  

I' N o  . 
, .. 

A. Y o u  o m i t t e d  M r .  W i l l i a m s '  c o m m e n t s .  

MR. H O U S E L :  W e l l ,  he o b j e c t s  w h e n  I 

read t h e m .  

THE COURT: I d o n ' t  need h i s  comments. 
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BY MR. HOUSEL: 

Q. 

A .  

Q -  

A. 

Q .  

A. 

T h a t ' s  why I o m i t t e d  i t ,  Doctor .  

I asked  you a g a i n  would you -- I asked  t h e  

C o u r t  R e p o r t e r  d i r e c t  you t o  t a k e  t h e  s c o r e s  o u t  of 

t h e  f i l e  and t o  g i v e  them t o  m e ,  d i d n ' t  I?  A t  t h e  

bot tom of t h e  page t h e r e .  

Y e s .  

Okay. The c lear  p o s i t i o n  i s  t h e  scores you can 

g i v e  t o  m e ,  you d i d n ' t  b u t  t h e y ' r e ,  a t  l e a s t ,  b u t  

you can g i v e  t o  m e  b u t  n o t  t h e  t e s t  q u e s t i o n s ,  

r i g h t ?  

N o w ,  i t ' s  a l i t t l e  convo lu t ed ,  I ,  i n  f a c t ,  d i d  

g i v e  t h e  p r o f i l e  to you t h a t  day: i s  t h a t  no t  

c o r r e c t ?  

N o ,  i t ' s  n o t  c o r r e c t .  You mai led  i t  t o  Dr. Toth.  

Would y o u  l i k e  t c J  see t h e  envelope and t h e  mailing 

you gave t o  D r .  Toth? 

What I j u s t  s a i d  i s  t h a t  I gave you  something t h a t  

day. 

THE COURT: M r .  H o u s e l ,  I ' m  m i s s ing  t h e  

p o i n t ,  Can w e  move on? 

MR. H O U S E L :  Sure ,  Judge. 

BY MR. HOUSEL:  

Q. J u s t  t o  f i n i s h  up on t h a t  p o i n t ,  d i d  -- i s  i t  your  

p o l i c y  t h a t  under  no c i r cums tances  w i l l  a lawyer, 
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A. 

Q *  

A. 

Q. 

A. 

Q .  

A .  

Q .  

A .  

Q. 

n o t  a p s y c h o l o g i s t  t h a t ' s  t r e a t i n g  now, a lawyer 

g e t  t h e  t e s t  q u e s t i o n s ?  

It depends on t h e  case. There a r e  t i m e s  when t h e  

case,  i t ' s  obvious  from t h e  case t h a t  t h e  lawyers 

a r e  going t o  end up w i t h  t h e  q u e s t i o n s  anyway and 

i n  t h a t  s i t u a t i o n ,  I t y p i c a l l y  j u s t  send them 

a long .  I t ' s  j u s t  a f o r m a l i t y  and I r e a l l y  d o n ' t  

have a n y t h i n g  t o  h ide .  

The t e s t  q u e s t i o n s  you j u s t  send a long?  

And t h e  s c o r e s  and t h e  p r o f i l e ,  

Even though i t ' s  i n d i c a t e d  everywhere i n  your 

d e p o s i t i o n  t h a t  t h e  t e s t  p u b l i s h e r  says  y o u ' r e  not  

supposed t o  do i t ?  

The t e s t  p u b l i s h e r ' s  d i s c u s s  no t  t o  do t h a t  ar,d we 

t r y  not  t o  but sometimes t h e  l e g a l  system just goes  

ahead and kizd of pre-enpts that. There  i s  r e a l l y  

ve ry  l i t t l e  we can do about  t h a t ,  

You d e s c r i b e d  M i c h e l e ' s  a c c i d e n t  a s  a berrign 

a c c i d e n t ,  right? 

C o r r e c t ,  

You s a i d  t h a t  she  was j o s t l e d  t o  and f r o  i n  t h e  

c a r ,  c o r r e c t ?  

T h a t ' s  r i g h t .  

And you base  t h a t  upon your  i n t e r v i e w  of h e r ,  

r i g h t ?  
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A .  

Q. 

A. 

Q -  

A ,  

Q .  

A ,  

Q .  

A.  

Q =  

A .  

Q *  

A .  

The i n t e r v i e w  and s o m e  of t h e  documents. 

W e l l ,  one of t h e  documents c e r t a i n l y  w a s n ' t  

Rapid Response document, because  

t h a t ,  r i g h t ?  

That Is r i g h t .  

And one of t h e  documents c e r t a i n  

you d i d n '  t 

y w a s n ' t  t 

t h e  

have 

.e S t .  

Thomas Medical Center  c h a r t s  because you d i d n ' t  

have t h a t  when you wrote  your  r e p o r t ,  r i g h t ?  

I t h i n k  I d i d .  

I thought  you s a i d  about  a h a l f  hour ago you 

d i d n '  t?  

Well,  i t  i s  tough t o  keep t h e s e .  I had a s t a c k  of 

documents t h a t  h i g h ,  i t ' s  v e r y  d i f f i c u l t  t o  keep 

them a l l  s t r a i g h t .  Let  me look r e a l  quick .  

I t ' s  in your r e p o r t  t h e r e ,  r i g h t ?  

Yeah. M y  r e p o r t  says records of St, Thomas Medical 

Center .  So i n  answer t o  your  q u e s t i o n ,  when I 

wrote the r e p o r t  I had t h e  documents of St. Thomas 

Medicai Center .  

What does benign  mean? 

I t  means r e l a t i v e l y  harmless  and i n  a permanent 
&.a 

way. 

I n  a what s i r ?  

I n  any permanent way, a benign  tumor i s  bad news, I 

d o n ' t  w a n t  something -- i t ' s  no t  something t h a t ' s  

O F F I C I A L  COURT REPORTER - C.A.T.  



2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5  

16 

17 

1 8  

1 9  

2 0  

2 1  

2 2  

23  

2 4  

2 5  

Q. 

A .  

Q .  

A. 

Q. 

A. 

Q *  

A. 

Q. 

A .  

Q. 

A .  

Q. 

A ,  

102 

going to kill you. 

When I saw your report I got the dictionary, 

Webster's Dictionary and looked up benign, I 

happen to have that here. Would you read along 

with me here, "Benign. Of a gentle disposition, 

showing kindness and gentleness. Of a mild 

character. 

Did I read that accurately? 

Hang on. 

You want to check that out? 

I sure do. You did n o t  read this in its entirety. 

Did I read the segment I read accurately, then? 

You read some segments from an entire definition 

and you omitted several important words. 

I did? 

You s u r e  did. Would you like for me tc read it? 

Sure? 

G r e a t  . "Benign." It goes on to talk about how to 

pronounce it . 
Just read it. 

Okay, "Benign, Benign. Adjective, ME, benign, 

French OF, benignus, French. Bene, well, plus, 

beginning to be born, past, et cetera," 

That doesn't apply here, though, does it? 

You asked me to read the whole thing and I'm 
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Q -  

A. 

A. 

Q .  

A, 

Q .  

A. 

Q .  

A. 

Q -  

willing to do that. 

I just asked you another question. 

read doesn't apply to this does it? 

No. 

That part you 

Can I continue? 

Please. 

''Passive, of I go, narrow, to beget more at bounty. 

Kind, one of a gentle disposition, colon, gratious, 

parenthesis, (a) for example, a benign teacher. 

Number 2a, colon: showing kindness and gentleness, 

for example, benign faces. B. Favorable, For 

example, a benign climate and 3," this is 

important, "of a mild character, for example, a 

benign tumor," And that's the sense in which I 

meant the word. 

A n d  the report goes on to say, well, the heading ir 

your report is "her benign accident. 

Page? 

It's on page 1 of the report t h a t  I g o t .  

Okay. 

And then it goes on to say, "On December 16, 1987, 

Miss VanVoorhis was a passenger in a car. As she 

looked up, she saw a car approaching from the 

right, a truck, a telephone pole and a fence. She 

was jostled to and fro," Those are your words, 
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right? 

A. That's correct. 

Q. "Jostled to and fro," right? 

A .  Correct. 

Q. Did Michele tell you -- I think you said and, in 

direct examination that she gave you a highly 

detailed description of the accident in the 

interview, right, sir? 

A, That's right, she remembered it a l l .  

Q. Do you have a copy of the interview? 

A. Yes . 
Q .  Pull it out, would you, Doctor. 

A. Sure. I have her deposition, is that what you're 

interested in? 

Q .  No. The transcription of your interview. 

A. I have it. 

Q. Now, what happens in the interview about the 

history of the accident is very important to y o u  as 

it would be t G  any medical health professional, 

right, Doc tor? 

A .  Absolutely. 

Q. Okay. Turn to page 4 .  Okay. "Tell me about the 

accident, what happened. It's my understanding 

from reading s o m e  of the records that you were in 

an auto accident and that in a sense that is what 
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a l l  of t h i s  i s  about .  So, t e l l  m e  about  t h e  

a c c i d e n t .  I' Michele sa id ,  "You're c o r r e c t ,  i t  w a s  

an  au tomobi le  a c c i d e n t .  I' You s a i d ,  "Uh-huh. She 

went on t o  say ,  " I t  w a s  snowy and t h e  car  t h a t  I 

was i n ,  I w a s  a p a s s e n g e r ,  he h i t  s e v e r a l  d i f f e r e n t  

o b j e c t s  and I r e c e i v e d  a head i n j u r y . "  You s a i d ,  

" L e t ' s  back up and g i v e  i t  t o  m e  i n  even more 

d e t a i l ,  You w e r e  -- who w a s  d r i v i n g ,  a b o y f r i e n d ?"  

Then she  went on t o  s a y ,  " Y e s ,  M r .  M a r t t e r . "  

She went on t o  t e l l  -- w e l l ,  okay. Okay "And where 

w e r e  you i n  Akron o r  Cleveland o r  where?" She 

s a i d ,  "On Graham Road. You s a i d ,  "Uh-huh. 'I She 

s a i d ,  " I n  Cuyahoga F a l l s . "  To  save  t i m e .  

A .  You' re  s k i p p i n g  p o r t i o n s .  

t o  save  Q .  I f  he wants  t o  r e a d  them back t o  you -- 

t ime.  

A.  Okay. 

Q .  Okay. Turn t o  page 6 ,  I ' m  sorry, b e f o r e  t h a t ,  t h e  

bottoir, of page 5 ,  i l  hy T p u r s e  fell OE t h e  floor and I 

w a s  p i c k i n g  up my p u r s e  and when I came up ,  i s  when 

t h e  a c c i d e n t  happened." And a t  page 6 you s a i d ,  

"Uh-huh. What d i d  you see, I ' m  s o r r y  and what d i d  

you see? I ' m  n o t  j u s t ,  I ' m  s o r r y ,  I ' m  no t  s o  much 

i n t e r e s t e d  i n  what r e a l l y  happened, just what d i d  

you see?" T h a t ' s  what you said t o  h e r ,  r i g h t ?  
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A. 

Q. 

A .  

Q .  

A. 

Q -  

A. 

Cor rec t .  

"I s a w  a car come up on t h e  r i g h t .  Uh-huh. And 

then  e v e r y t h i n g  j u s t  happened a f t e r  t h a t .  Okay. 

You saw a car coming up f r o m  t h e  r i g h t ?  Uh-huh and 

then  i t  w a s  snowing I mentioned. And t h e n ,  you say  

uh-huh, okay. So then  your  p u r s e  f a l l s  on t h e  

f l o o r ,  you reach  down t o  p i c k  i t  up, you come up, 

you see something o u t  of t h e  c o r n e r  of your  eye 

coming f r o m  t h e  r i g h t ? "  She s a y s ,  " Y e s ,  a s t r e e t . "  

Q u e s t i o n .  "What happens n e x t ?  i c a n ' t  r e c a l l  

e v e r y t h i n g  e x a c t l y  a s  i t  happened. You s a i d  

uh-huh. 'I 

Did you want t o  f o l l o w  a long?  

Sure.  What page are  you on? 

I s a i d  I w a s  on page 6 .  

Thank you. 

You' re  welcome. 

You said, "Uh-huh. Do t h e  best you can." 

And she s a i d ,  "To the best of my knowledge t h e  c a r  

came o u t  of t h e  r i g h t . '  You s a i d ,  "Uh-huh." I t  

j u s t  goes  on f r o m  t h e r e .  So she  d e s c r i b e d  what 

happened j u s t  l i k e  she  d i d  i n  h e r  d e p o s i t i o n ,  which 

she  r e a d ?  

With e x q u i s i t e  accuracy  b o t h  on t h e  d e p o s i t i o n  and 

w i t h  m e .  
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Q. That's exquisite accuracy? 

A .  Absolutely. 

Q. Do you know how many times in your interview she 

said she couldn't remember? 

A. It was a fair number. 

"̂ 

Q -  A few, I think you said on direct, right? 

A. Perhaps. 

Q. I had my secretary total it up and then I double 

checked it and I got a total of 43 times: is that 

about right ? 

A. Could be. 

Q. You wouldn't dispute that, would you? 

A. Don't think so. 

Q .  You had the -- you made your diagnosis of what 

happened in this situation from the D S M  manual, 

right? 

A. Correct . 
Q. Diagnostic and Statistical Manual of Mental 

Disorders, right? 

A. That's correct. 

Q .  It's the book I have in my hand right here? 

A, That's correct. 

Q. Let's turn to your diagnosis of Undifferentiated 

Somatoform Disorder. You got your book in your 

little bag there? 
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A, 

Q. 

A. 

Q- 

A .  

Q. 

A. 

Q. 

A, 

Yes, I do. 

Turn to page 2 6 6  with me. 

I have it. 

300.70 Undifferentiated Somatoform Disorder. 

Right. 

"This is a category for clinical pictures that LJ 

not meet the full symptom picture of Somatization 

Disorder, There is either a single circumcised -- 

circumscribed" -- 

Much better. 

Thank you, 

-- "symptom, such as difficulty in 

swallowing, or, more commonly, multiple physical 

complaints, such as fatigue, loss of appetite and 

gastrointestinal problems. Like somatization 

Disorder, the symptoms are r,ot explanable on t h e  

basis of demonstrable organic findings or a known 

pathophysiologic mechanism, and a r e  apparentiy- 

1 inked to psychological factors. 'I 

Doctor, you had a lot of evidence in this 

case, didn't you, either before or after I took 

your deposition, that the complaints of Michele 

VanVoorhis were linked to some demonstrable organic 

findings, right? 

Absolutely not. 

OFFICIAL COURT REPORTER - C.A.T. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

13 

14 

15 

1 6  

17 

18 

19 

2 0  

21 

2 2  

2 3  

2 4  

2 5  

Q- 

A .  

Q. 

A. 

Q. 

A. 

Q. 

A .  

Q .  

A. 

Q 9  

What Dr. Lefkovitz found isn't a demonstrable 

organic finding? 

What did Lefkovitz -- 

Is it or isn't it? 

No. 

What Dr. Toth found and put in her report is not a 

demonstrable organic finding? 

No. Their tests were normal, normal, normal, 

normal, normal. 

So, consequently, Michele's lying, right? 

Didn't say that. That's an awful thing to say. 

Deceiving, though, right? 

Somatization involves denial, involves being apart 

from yourself, it's not a conscious lie. 

The diagnostic criteria, page 2 5 7  which enables you  

to diagnose Undifferentizted Soniatoform Disorder 

300.70 is listed as: "A. One or more physical 

complaints, examples, fatigue, loss  of appetite, 

gastrointestinal or urinary complaints. B. Either 

(1) or ( 2 ) "  and one says, "appropriate evaluation 

uncovers no organic pathology or pathophysiologic 

mechanism, (example, physical disorder or the 

effects of injury, medication, drugs or alcohol) to 

account for the physical complaints." 

Did I read that right? 
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A. 

Q -  

A .  

Q .  
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Yes. 

So, if there is an appropriate evaluation 

uncovering an organic pathology, you can't make a 

diagnosis of Undifferentiated Somatoform Disorder, 

right? 

False. 

Well, that's not what it says here, though? 

You.didn't read all the criteria. You're simply 

leaving out passage after passage. Read number 2. 

I f  you like, I'll read it. 

1'11 read it. "Two. When there is related organic 

pathology, the physical complaints or resulting 

social or occupational impairment is grossly in 

excess of what would be expected from the physical 

findings. I' 

Bingo. 

So she has two? 

hell, I didn't see much evidence of organic 

pathology. 

Did you see any? 

No, no. Given her premorbid history, I saw no 

evidence of organic pathology. 

And you told me at your deposition when I asked yoc 

that you didn't think she had significant brain 

damage because you finally admitted that you 

O F F I C I A L  COURT R E P O R T E R  - C.A.T.  



111 

A 
1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

11 

12 

13 

14 

15 

16 

17 

18 

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

A. 

Q. 

A. 

Q .  

A, 

Q *  

A. 

(2. 

A. 

Q. 

thought she had some brain damage before this 

accident, right? 

I think that's an exaggeration. 

What do you think you said? 

I believe that I said she had no significant brain 

damage and that I went on to say you can drink two 

beers and researchers will tell you that you 

damaged your brain a little bit. So people do have 

minor neurological insults all their lives. The 

question is whether or not it has any effect on a 

person. S o  I stand by my statement, no 

significance. 

Did I ask you anything about drinking a few beers 

here? 

I am explaining my answer. 

T h e  q z e s t i o n  I thought  was pretty s e l f  -- 6i.d you  

say at your deposition on May 3rd, that she didn't 

have s i g n i f i c a n t  b r a i n  i n j u r y  but t h a t  she  had some 

f r o m  t h e  a c c i d e n t ?  Y e s  o r  no. 

That is a partial description of what I said. 

And if that's what you said, that would be organic 

pathology, wouldn't it, Doctor? Yes or no. 

Not significant. 

Well, if it's not significant, that means it is 

some, though, right? 

O F F I C I A L  COURT REPORTER - C.A.T.  



6 

7 

8 

9 

10 

11 

1 2  

1 3  

1 4  

1 5  

1 6  

17 

18 

1 9  

2 0  

2 1  

2 2  

23  

2 4  

2 5  

112 

A. Sure. 

Q .  Sure. 

THE COURT: Let me see Counsel at side 

bar. 

( A  discussion was held at the side bar.) 

THE COURT: We're going the take our 

afternoon break. I see you swirling around a 

little bit there. So we'll take 10 minutes. 

Remember the admonitions that I've given you 

and we'll try to get started promptly in 10 

minutes. Ten minute break. 

(The Jury, having been duly admonished, and 

the Court recessed,) 

- - -  

(The Jury was returr,ed to the courtroom and 

t h e  following proceedings w e r e  had:) 

THE COURT: You may continue, 

MR, HGUSEL: Thanks I judge. 

BY MR. HGUSEL: 

Q. A few more questions from your deposition. I'll 

hand you a copy of it. Did you ever have the 

results, the actual tests themselves, the 

neuropsychological tests Dr. Toth administered? 

A ,  I saw them but I didn't get complete results. 

Q -  You asked Mr. Williams f o r  them? 
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A .  

Q -  

A. 

Q. 

A .  

Q. 

A. 

Q -  

A .  

Q .  

A, 

Q. 

A .  

Q. 

A .  

That's right. 

He didn't get them to you, right? 

I didn't receive them, that's correct. 

Neuropsychological tests are used to determine 

brain damage? 

Yes. 

And yet you didn't even have those 

neuropsychological tests in this case that Dr, Totk 

performed, right? 

Well, I had -- 

Said right or not? 

It is incorrect. In her report -- 

Doctor, the question is very  simple, did you have 

the neuropsychological tests performed by D r .  Toth: 

I had their results. 

You d i d n ' t  have t h e  t e s t s  themselves, right? 

Didn't have the blocks -- 

J u s t  answer, Doctor, maybe i t  would help u s  get 

through t h i s  ~ 

T H E  W I T N E S S :  Right. 

T H E  COURT: Just answer -- 

I had the test results. 

BY MR. HOUSEL:  

Q. But you didn't have the tests? 

A .  If by "tests" you mean the physical things Dr. Tot1  

O F F I C I A L  COURT R E P O R T E R  - C.A.T .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5  

1 6  

17 

1 8  

1 9  

2 0  

2 1  

22  

2 3  

2 4  

2 5  

114 

had in Akron, no. 

Q. What Do you think that means? 

THE COURT: Mr, Housel, please. 

A. The answer is no I didn't have her testing 

materials . 
BY MR. HOUSEL: 

Q. And you said in y o u r  deposition that that would be 

important, right? 

A. No. For me to have her test materials, no. 

Q .  Turn to page 26 in the deposition, Now, Doctor, 

you were under oath when this deposition was taken, 

weren't you, sir? 

A, As I am now. 

Q. Right. Page 26, line 19, I said, "Did you know 

what tests were administered to Miss VanVoorhis by 

Dr. Delphi T o t h ? "  And your answer w a s ,  "Some of 

the tests that she listed were the Wechsler Memory 

S c a l e  Revised and the Injechsler Adult Intelligence 

Scale Revised. There were o t h e r  tests t h a t  she 

apparently administered which she did not include 

in the report." 

A. Correct . 
Q.  We're on 27. I said, "Did you ask Mr. Williams to 

get them for you?" And you said, "NO." Right? 

A, Okay. 
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Q. 

A. 

Q. 

A. 

Q .  

A. 

0 .  

A. 

Q.  

A .  

Q. 

A. 

Q. 

Did you say "no"? 

Y e s .  

T h a n k  you. 

A n d  I sa id ,  "Why i s  t h a t ? "  A n d  you s a i d ,  

" L e t  m e  rephrase t h a t . "  A n d  t hen  you s a id  -- and I 

s a i d ,  "You w a n t  t o  rephrase t h e  'no" '? A n d  y o u  

s a id ,  " Y e s ,  exac t ly .  I' R i g h t ?  

C o r r e c t .  

A n d  t h e n  I s a i d ,  " W e l l ,  go ahead." A n d  y o u  s a i d ,  

"When I say ' n o , "  I ' m  s ay ing  t h a t  I d i d n ' t  a s k  h i m  

t o  g e t  t h e  l i s t  of tes ts .  I d i d  say  t o  h i m  t h a t  

g e t t i n g  the  r a w  test d a t a  w o u l d  be  i m p o r t a n t ,  

r e l e v a n t .  It R i g h t ?  

C o r r e c t  . 
Then I said, " B u t  you d i d n ' t  g e t  i t ? "  A n 6  you 

said, " N O . "  Right?  

C o r r e c t  . 
And I s a i d ,  l3Y0u dido't have ii; when you prepared 

y o u r  r e p o r t ? "  And you  s a i d ,  " T h a t ' s  r i g h t .  I' 

R i g h t ?  

C o r r e c t  . 
Then I s a i d ,  " A n d  you d o n ' t  have i t  a s  of today?"  

A n d  you s a i d ,  " T h a t ' s  r i g h t . "  

C o r r e c t .  

A s  of May 3 r d  you d i d n ' t  have i t ,  r i g h t ?  
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A .  

Q. 

A. 

Q. 

A. 

Q *  

A .  

Q -  

A. 

Q .  

A.  

Q. 

A. 

Q .  

A. 

Q *  

Correct  . 
D o  you have i t  as  of today ,  May 1 5 t h ?  

I have a l i t t l e  b i t  of a d d i t i o n a l  i n fo rma t ion .  

D o  you have it as of today ,  May 1 5 t h ?  Y e s  o r  no. 

Def ine  i s i t , "  I ' m  n o t  s u r e  what y o u ' r e  t a l k i n g  

about  

What d i d  I j u s t  r e a d  h e r e  t o  you? 

" I t ,  you '  re  u s i n g  t h e  word "i t" and I r e a l l y  d o n ' t  

know what y o u ' r e  r e f e r r i n g  t o  anymore. 

The raw t e s t  d a t a .  

I have s o m e  of i t  n o w .  

S o m e  of i t ?  

Uh-huh. 

Some of it you don't have,  r i g h t ?  

C o r r e c t  e 

And t h a t  raw t e s t  d a t a  would d e a l  b7ith 

neu ropsycho log ica l  t e s t  t h a t  i s  used t o  de te rmine  

b r a i n  damage, r i g h t ?  

C o r r e c t  . 
Okay. Doctor ,  when you do an e v a l u a t i o n  l i k e  you 

d i d  h e r e  and w r i t e  a r e p o r t ,  you unders tand  t h a t  

what you a r e  do ing ,  i f  a j u r y  b e l i e v e s  what you 

s a y ,  can have a d i r e c t  impact on t h e  amount of 

money they  award peop le  l i k e  Michele VanVoorhis fo i  

damages, r i g h t ,  s i r ?  
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A. 

Q. 

A. 

Q. 

A. 

Q .  

A. 

Q .  

A .  

Q .  

A. 

Q. 

A. 

Yes. 

And you understand that a trial and the procedure 

before a trial, depositions, things like that, is a 

search for the truth, right, sir? 

Absolutely. 

And it would be important f o r  you to find out as 

much information about this young lady as possible 

before you write a report, give a deposition and 

come and testify, right? 

Absolutely, The more information the better. 

Okay, But -- and you knew, for example, that she 

had seen Dr. Delphi Toth on 27 different occas ions ,  

right, sir? 

I knew that she had seen Dr. Toth. I'm not s u r e  

that I knew it was 27 times. 

Well, I asked you that at ycur deposition. 

Then apparently I did. 

Ali right. Fine. You knew she had been treating 

with Dr. Lefkovitz, a neurologist, a period of 

time? 

I knew she had seen him because I saw the report, 

yes. 

An you knew she had been treating with a 

neurologist named Dr. Brickel, right, sir? 

I'm not sure when I became acquainted with that 
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Q. 

A .  

Q -  

A,  

Q *  

A .  

Q .  

A ,  

Q.  

A. 

Q .  

A .  

Q .  

A .  

Q 9  

f a c t .  I d o n ' t  r eca l l  t h e  in fo rmat ion  does  k ind  of 

keep pour ing  i n ,  

Does i t? 

Y e s .  

Okay. Did you know i t  a t  t h e  t ime I took your  

d e p o s i t i o n ?  

I r e a l l y  d o n ' t  r e ca l l .  

Okay. And t h e s e  peop le  have been t r e a t i n g  Michele 

f o r  a long  p e r i o d  of t i m e ,  t h e s e  two d o c t o r s  and a 

n e u r o p s y c h o l o g i s t ,  r i g h t ?  

Apparent ly  s o ,  

And you s a w  h e r  one t ime i n  Defense C o u n s e l ' s  

o f f i c e  i n  March of t h i s  y e a r ,  r i g h t ?  

Correc t , 

And you i n t e r v i e w e d  h e r  f o r  a p e r i o d  of time and 

watched t h e  way she  walked and t h e  way she dressed 

and what she s a i d ,  r i g h t ?  

T h a t ' s  p a r t  of what I d i d .  

And you a d m i n i s t e r e d  t h e  psycho log ica l  t e s t ?  

T h a t ' s  a n o t h e r  t h i n g  I d i d .  

You reviewed t h e  m a t e r i a l  provided  t o  you, even 

though i t  w a s n ' t  e v e r y t h i n g ,  and you wrote  your  

r e p o r t ,  r i g h t ?  

Hundreds of pages of documents, t h a t ' s  r i g h t .  

Okay. Did you e v e r  c o n t a c t  D r ,  L e f k o v i t z ?  
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A ,  

Q .  

A .  

Q -  

A. 

Q. 

A. 

Q. 

A. 

Q .  

A. 

Q I  

A .  

Q. 

N o .  

Did you ever con tac t  D r .  

N o .  

Did you e v e r  con tac t  D r .  

NO 

These t w o  medical  d o c t o r  

had comple te ly  d i f f e r e n t  

Toth? 

B r i c k e l ?  

and neuropsycho,og,st 

t h i n g s  t o  say  about  what 

they  thought  w a s  wrong w i t h  Michele VanVoorhis than  

what you s a y ,  r i g h t ,  s i r ?  

C o r r e c t ,  I s a w  t h e  r e p o r t s .  

T u r n  t o  page 3 1 ,  p l e a s e ,  s i r ,  l i n e  1 7 .  "Did s h e  

s t r i k e  h e r  head on any p o r t i o n  of t h e  i n t e r i o r  of 

t h e  v e h i c l e ? "  Your answer,  "She w a s  vague about  

t h a t .  She may have b u t  t h e r e  was no ev idence  t h a t  

I s a w  of any impor tance ,  blow t o  he r  head."  

R i g h t .  

And I s a i d ,  "She w a s  vague about  t h a t ? "  And you 

s a i d ,  "Uh-huh. I' Righ t?  

Right .  

And do you r e c a l l  r e a d i n g  a t  page 8 of t h e  

t r a n s c r i p t  of your  i n t e r v i e w  of Michele ,  and I s m  

n o w  on page 3 2 ,  Doctor.  

Uh-huh. 

L i n e  2 0  a t  page 8 of  t h e  t r a n s c r i p t  you asked h e r  

"What was the next  t h i n g  t h a t  you remember?" And 
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A. 

Q. 

A .  

Q. 

A. 

Q *  

A. 

Q. 

A, 

she  s a i d ,  "1 remember going forward ,  h i t t i n g  t h e  

windsh ie ld  and going backward and going forward and 

h i t t i n g  t h e  windsh ie ld  w i t h  my head and I r e m e m b e r  

h i t t i n g  my s h o u l d e r . "  Did I r ead  t h a t  a c c u r a t e l y ?  

You d i d .  

Does t h a t  sound vague t o  you, s i r ?  

The s t r e s s  was on t h e  words " importance" and 

" impor t an t  blow t o  h e r  head." 

We're t a l k i n g  vague was t h e  q u e s t i o n ,  vague? 

I n  t h a t  c o n t e x t  i t  s u r e  does and t h a t ' s  what I 

meant. 

B u t  she gave you a h i g h l y  d e t a i l e d  d e s c r i p t i o n  of 

t h e  a c c i d e n t  you s a i d ?  

She s u r e  d i d .  

Not a vague one ,  r i g h t ,  sir? 

I n  terms of t h e  d e s c r i p t i o n  of the  overall 

a c c i d e n t ,  i t  was t h e  d e t a i l  was e x q u i s i t e .  I t  

was -- r e p r e s e n t e d  ve ry  good memory. 

MR. H O U S E L :  Would you d i r e c t  the 

Doctor ,  p l e a s e ,  j u s t  t o  answer my q u e s t i o n .  

THE COURT: Doctor ,  do you unders tand  

t h e  q u e s t i o n ?  

THE WITNESS: Yes. 

BY MR. HOUSEL: 

Q. Did I a s k  you i f  i t  demonstra ted memory o r  n o t ?  
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A ,  Exquisite. You asked me if it was detailed, 

Q. Did I ask you if it demonstrated memory or not? 

MR, HOUSEL: Did I? 

T H E  COURT: Let's not answer -- Doc tor, 

that answer appeared not to be responsive. 

THE WITNESS: Okay. My apologies. 

BY MR. HOUSEL:  

Q. Page 35, sir, line 8. "If somebody's head is 

thrown forward and strikes the windshield from 

where they are seated in the passenger seat, what 

happens to their brain?" Your answer was, "Well, 

the brain is the consistency of thick egg yolk. It 

sloshes in a situation like that." 

That was your answer, right, sir? 

A. Correct. 

Q .  I said, "Can it a l s o  strike the bone structure in 

the front portion of the skull?" And you said, 

"That is possible in a severe" and I interrupted 

an6 said, "That is possible even if you get 

whiplashed, head thrown forward, head thrown back 

isn't it, Doctor?" And you said, "In a severe 

accident , 

Have I read that accurately so far? 

A. You sure have. 

Q. I said, " H o w  severe does it have to be?" And your 
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A ,  

Q -  

A. 

Q -  

A .  

Q .  

A. 

Q. 

A. 

(1. 

A,  

Q .  

1 2 2  

answer w a s ,  "Head on c o l l i s i o n  going  80 m i l e s  an 

hour , "  R igh t ,  i s  t h a t  what i t  s a y s  t h e r e ?  

N o .  There  i s  a dash- dash a f t e r  t h e  word o r  

i n d i c a t i n g  t h a t  w i t n e s s ,  a g a i n  you i n t e r r u p t e d  m e .  

And then  I s a i d  -- b u t  i t  does  say  t h e r e  head on 

c o l l i s i o n  going 80  m i l e s  an hour ,  d o e s n ' t  i t ?  

And I w a s  about  t o  c o n t i n u e .  

Does i t  s a y  t h a t  o r  no t?  

N o ,  t h e r e  are two d a s h e s  t h a t  you keep l e a v i n g  o u t ,  

I ' m  sorry, I d o n ' t  want t o  l e a v e  t h o s e  dashes  out. 

Says "Head on c o l l i s i o n  going 80  m i l e s  an 

hou r " dash-  d a s h (. 

I w a s  go ing  t o  c o n t i n u e .  

T h a t ' s  what i t  says  dash-dash,  r i g h t ?  

I s a i d ,  " A r e  you an e x p e r t  i n  analysis of 

head i n j u r i e s  o f  peop le  i n  automobile  a c c i d e n t s ? "  

And you s a i d ,  n N ~ . "  Right?  

C o r r e c r .  

You i z t e r  agreed  L' ~ z a t  a 3 5  mile per h o u r  head on 
- 

a c c i d e n t  w a s  a s e v e r e  a c c i d e n t ,  d i d n ' t  you? 

Would you p o i n t  t h a t  o u t ,  p l e a s e ,  I ' m  no t  s u r e  t h a t  

I d i d .  

3 7 ,  l i n e  7 ,  8 and 9 .  Line 7 ,  " DO you a g r e e  wi th  me  

t h a t  a 35 m i l e  p e r  hour  head on a c c i d e n t  i s  a 

s e v e r e  a c c i d e n t ?  Answer: Y e s . "  Right?  
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A .  You have r e a d  co r r ec t ly .  

Q. Thank you. 

Page 3 8 ,  Doctor ,  l i n e  5 ,  " D o e s  Michele have 

a b r a i n  i n j u r y  from t h i s  a c c i d e n t ? "  You s a i d  i t  -- 

I s a i d ,  " I ' m  a s k i n g  you i f  t h a t  i s  your  op in ion . "  

You s a i d ,  #'I unde r s t and . "  I s a i d ,  "yes ,  sir." 

Your answer w a s ,  "If s h e  has  a b r a i n  i n j u r y ,  i t ' s  

n o t  i n t e r f e r i n g  w i t h  h e r  func t ion ing . '  And I s a i d ,  

"What about  h e r  memory?" And you s a i d ,  "No 

evidence  t h a t  t h e  a c c i d e n t  i s  i n t e r f e r i n g  w i t h  h e r  

memory." N o  ev idence ,  r i g h t ?  T h a t ' s  what you 

s a i d ?  

A .  Cor rec t .  

(2. What t h e  c l i e n t ,  young l a d y  says  t o  you i s n ' t  

ev idence ,  r i g h t ?  When she  says  t o  you s h e ' s  having 

m e m o r y -  problems t h a t ' s  n o t  ev idence  t c  y o u ,  r i g h t ?  

A.  I t ' s  n o t  ev idence  t h a t  she  i s  having memory 

problems due t o  t h e  a c c i d e n t ,  t h a t ' s  r i g h t .  

Q. The d o c t o r s  say t h a t  s h e  t e l l s  him. 

MR. WILLIAMS:  Your Honor, he ' s 

i n t e r r u p t i n g  t h e  w i t n e s s ' s  answer. 

A .  I d o n ' t  t a k e  t h e  p a t i e n t ' s  d i a g n o s i s  of h e r  own 

problem as  g o s p e l .  

BY MR. HOUSEL:  

Q. You t h i n k  s h e  w a s  d e c e i v i n g  you? 
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A.  

Q. 

A ,  

Q. 

A. 

Q. 

A. 

Q .  

A. 

Q .  

A. 

Q. 

A. 

Q. 

N o .  

That  she  w a s  l y i n g  t o  you? 

N o .  

You s a i d  i n  t h e  d e p o s i t i o n  t h a t  you thought  

d e c e i v i n g  you; do you remember t h a t ?  

Deceiving i n  a c e r t a i n  s ense  of t h e  word wh 

e x p l a i n e d  t o  t h i s  j u r y  today.  

Expla in  i t  a g a i n ,  

she  w a s  

ch  I ' v e  

A pe r son  can f o o l  h imself  and o t h e r  people  a t  t h e  

s a m e  t i m e .  I t ' s  been c a l l e d  r e p r e s s i o n ,  i t ' s  been 

c a l l e d  d i s a s s o c i a t i o n ,  i t ' s  been c a l l e d  d e n i a l  and 

i t ' s  h i g h l y  a s s o c i a t e d  w i t h  Somatoform Diso rde r s .  

You d o n ' t  d i s p u t e  t h e  f a c t  t h a t  Michele VanVoorhis 

has  a neck i n j u r y  and a back i n j u r y ,  do you, 

Doc t o r ?  

I t  seems t o  m e  i s  s G m e  evizence of t h a t  but t h a t  i s  

n o t  my area of e x p e r t i s e .  

I j u s t  asked you i f  you d i s p u t e d  i t  o r  n o t .  

I a m  n o t  q u a l i f i e d  t o  e i t h e r  d i s p u t e  o r  endorse  a 

d i a g n o s i s  t h a t ' s  p h y s i c a l  l i k e  t h a t .  

So t h e n  you d o n ' t  d i s p u t e  i t ,  r i g h t ,  because  y o u ' r e  

n o t  q u a l i f i e d ?  

I t h i n k  I ' v e  answered t h e  q u e s t i o n ,  y o u ' r e  o u t  of 

my e x p e r t i s e .  

B r a i n  i n j u r y  is  your  e x p e r t i s e ,  r i g h t ?  
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A .  

Q. 

A. 

Q. 

A. 

Q .  

A. 

Q .  

A. 

Q -  
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Never s a i d  t h a t ,  e i t h e r ,  a l t h o u g h  i t  i s  

p s y c h o l o g i c a l  . 
Is i t  p o s s i b l e  t h a t  a young pe r son  t h a t  has  a 

permanent neck and back i n j u r y  could  b e  depressed  

because  of i t?  

T h a t ' s  c e r t a i n l y  p o s s i b l e .  

I n  f a c t ,  it's more l i k e l y  t h a n  n o t ,  i s n ' t  i t ,  

Doc t o r ?  

N o ,  I d o n ' t  t h i n k  i t ' s  more l i k e l y  than  n o t  b u t  i t  

c e r t a i n l y  i s  p o s s i b l e .  

Page 3 8 ,  you keep p u t t i n g  i t  down, I want t o  ask  

you some more q u e s t i o n s  from i t ,  okay? Line 2 0 ,  

s a y s ,  a f t e r  I asked you a few t h i n g s ,  s h e  s u s t a i n e d  

a b r a i n  i n j u r y  and you s a i d  you doubt i t .  Line 2 0 ,  

"And n o w  she s a y s  i t  i s ? "  A n d  you s a i d ,  ''That's 

correct. 'I And I said, "You d i s b e l i e v e  her?" You 

s a i d ,  ''1 d o n ' t  a g r e e  w i t h  he r .  I d o n ' t  t h i n k  she  

i s  making i t  up. It 

C o r r e c t .  

And I s a y ,  on page 3 9 ,  "DO you t h i n k  s h e  i s  l y i n g ? "  

And you s a y ,  ''NO." Then I s a i d ,  " DO you d i s b e l i e v e  

h e r ? "  And you s a y ,  * ' Y e s . ' r  Don ' t  you? 

Abso lu te ly .  That  e x p r e s s e s  my -- m y  a p o l o g i e s ,  I'rr 

v e r y  s o r r y .  

Thank you. Line 30 on page 39& I s a i d  t o  youl "She 
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l i e s  abou t  t h o s e  t h i n g s , "  l i n e  9 and you s a i d  

" D i d n ' t  s ay  s h e  l i e s .  S h e ' s  misinformed about  he r  

own h e a l t h ,  s h e  i s  hypochondr iaca l , "  and then  I 

s a i d ,  "Misinformed by who?" And you s a i d ,  " I ' m  

s o r r y ,  by h e r  own mental  d i s t o r t i o n s . "  Then I 

s a i d ,  "Could she  have s u s t a i n e d  a b r a i n  i n j u r y  i f  

she  s t r u c k  h e r  head on t h e  windsh ie ld  and t h e  

dashboard  i n  t h i s  a c c i d e n t ,  Doctor ,  i s  i t  l i k e l y ? "  

And you s a i d ,  " I n  t h i s  p a r t i c u l a r  c a s e ,  no, i t  i s  

n o t .  'I C o r r e c t ?  

A .  C o r r e c t  . 
Q .  I n  t h o s e  o t h e r  11 r e p o r t s  I have about  you, 

i n c l u d i n g  one of a M r .  Leonard Vanel lo ,  a c l i e n t  of  

mine, ycu wro te  a r e p o r t  about  s i x  months ago, 

t h e r e  a r e  l o t s  of d o c t o r s  t h a t  w r i t e  r e p o r t s  t h a t  

say  t h a t  people  a r e  permanent ly  i c j u r e d  t h a t  have 

back i n j u r i e s ,  t h a t  have head i n j u r i e s ,  a l l  k inds  

of i s j u r i e s  t h a t  you d i s a g r e e  with, r i g h t ,  Doctor? 

MR. W I L L I A M S :  Ob jec t ion ,  Your Honor. 

THE COURT: Sus ta ined  t o  t h e  n a t u r e  of 

t h e  q u e s t i o n .  

MR, HOUSEL:  All r i g h t .  

BY MR. HOUSEL:  

Q -  You r e m e m b e r  M r .  Vanel lo?  

A.  I have no comment, t h i s  i s  a c o n f i d e n t i a l  m a t t e r .  
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Q. I got a letter from him that says that I'm welcome 

to cross-examine you completely on it. 

to see that, would that help you remember him? 

Do you want 

A. He would have to release me, any patient that 1 

see. I ' m  not saying -- 

Q. He's not a patient. These people aren't patients, 

you don't treat these people, right, sir? 

MR. W I L L I A M S :  Objection, Your Honor, 

badgering the witness. 

THE COURT: Let's move on. 

A. That's false. 

BY MR. HOUSEL: 

Q. Is Miss VanVoorhis a patient? 

MR, WILLIAMS: Objection, Your Honor. 

THE COURT: Let's move on, please .  

MR, HOUSEL: Could he answer that 

question? 

THE COURT: Sustained. 

BY MR, H O U S E L :  

Q. You won't answer any questions about my client 

Leonard Vanello? 

MR. WILLIAMS : Objection, Go ahead, you 

can answer. 

A. Not unless he releases me to do that and I'm not 

here saying that I either have or have not ever 
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seen him, 

BY MR. HOUSEL:  

Q. Do you remember what his problems were? 

MR. W I L L I A M S :  Ob j ec tion 

THE COURT: Sustained. 

Mr. Housel, I would like to move on w 

cross-examination of this witness, 

t 

MR. HOUSEL:  A l l  right, Your H o n o r .  

THE COURT: Relative to this case, 

MR. HOUSEL:  Okay. 

(Plaintiff's Exhibit 57, being a release 

letter, was marked for identification by the Court 

Repor t e r .  ) 

MR. W I L L I A M S :  Can we approach, Your 

Honor? 

(A discussion was held at the s i e  b a r . )  

MR, HOUSEL: Could I show it to him? 

THE COURT:  NO. 

MR. HOUSEL: Okay, Judge. 

BY MR, HOUSEL:  

Q. Would you turn to page 50, please, Doctor, I was 

asking you questions at y o u r  deposition about your 

agreement o r  disagreements with Dr. Toth's report, 

remember that? 

A .  Yes, I do. 
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Q I  

A. 

Q. 

A. 

Q. 
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Okay. And I asked  you if you read  h e r  r e p o r t  

b e f o r e  ROW, t h i s  i s  a t  l i n e  6 ,  "Did you check 

b e f o r e  now, d i d  you r e a d  i t  b e f o r e  now? This  i s  

h e r  r e p o r t .  R e m e m b e r  t h a t ?  

I'll have t o  check t o  see i f  t h a t  i s  h e r  r e p o r t ,  do 

you have a r e f e r e n c e  p r i o r  t o  t h a t  as  t o  what you 

are now t a l k i n g  abou t  h e r e ?  

L e t ' s  back up a l i t t l e  b i t .  

Okay. 

I w a s  a s k i n g  you q u e s t i o n s  about  -- 

MR. WILLIAMS: Your Honor, I ' m  going t o  

o b j e c t  t o  h i s  t e s t i f y i n g .  I would -- 

THE COURT: He's  t r y i n g  t o  h e l p  him 

r i g h t  now. I t h i n k  w e ' r e  t r y i n g  t o  dec ide  what 

h e ' s  a s k i n g  t h e  q u e s t i o n  a b o u t ,  M r .  Will iams. I f  

we a l l  can be a l i t t l e  m o r e  p a t i e n t ,  we can get 

th rough t h i s .  

BY MR, HOUSEL: 

Q .  D o  you r e m e m b e r  m e  a s k i n g  you q u e s t i o n s  abouc 

whether  you agreed  o r  d i s a g r e e d  w i t h  D r .  T o t h ' s  

r e p o r t ?  

A.  I do. 

Q -  On l i n e  -- page 5 0 ,  I s a i d ,  "You d o n 8 t  d i s a g r e e  

w i t h  a n y t h i n g  i n  between t h o s e ? "  You s a i d ,  "Let  me 

go back and check."  Did I r e a d  t h a t  a c c u r a t e l y ?  
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A. Yes. 

Q. "Did you check b e f o r e  now? Did you r e a d  i t  b e f o r e  

now?" Your answer w a s ,  " i n  a c u r s o r y  way. You 

a p p a r e n t l y  want a k ind  of ph rase  by phrase  

e v a l u a t i o n ,  which I ' m  happy t o  proceed. ' '  Then I 

s a i d ,  "I want t o  know e v e r y t h i n g  t h a t  you d i s a g r e e  

w i t h  i n  D r .  T o t h ' s  r e p o r t . "  

Agree w i t h  m e  t h a t ' s  what w e  w e r e  t a l k i n g  

about?  

A .  I do not a g r e e  t h a t  w e  w e r e  t a l k i n g  about  D r .  

T o t h ' s  r e p o r t  i n  t o t o ,  w e  w e r e  t a l k i n g  about  

s e v e r a l  s p e c i f i c  l i n e s  i n  t h e  r e p o r t .  

Q. I w e n t  through t h e  r e p o r t  w i t h  you completely  nd 

asked you what you d i s a g r e e d  w i t h ,  d i d n ' t  I ,  from 

beg inn ing  t o  end? 

A .  Even tua l ly  you m a d e  t h a t  c l e a r ,  i t  w a s  r a t h e r  -- 

y e s ,  e v e n t u a l l y  you made t h a t  c l e a r .  You d i d  n o t  

make t h a t  c l e a r  a t  f i r s t ,  t h a t  you wanted m e  t o  

read eve ry  s i n g l e  s e n t e n c e  and comment on eve ry  

s i n g l e  sen tence .  

Q. Does i t  make i t  c l e a r  when I s a i d  I want t o  know 

e v e r y t h i n g  t h a t  you d i s a g r e e  w i t h  i n  D r .  T o t h ' s  

r e p o r t  o r  i s  t h e r e  something confus ing  about  t h a t  

q u e s t  i on?  

MR. WILLIAMS: Ob j ec t ion .  
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A .  W e l l ,  t h e r e ,  t h a t  q u e s t i o n  w a s  asked  way a f t e r  we 

had s t a r t e d  t h e  e x e r c i s e ,  t h i s  i s  t r i v i a l .  

BY MR, HOUSEL:  

Q. I'm s o r r y ,  what d i d  you j u s t  say?  

A. Th i s  i s  t r i v i a l .  

Q. T r i v i a l  ? 

A. Right .  

MR. W I L L I A M S :  O b  j ec  t i o n  , 

BY MR. HOUSEL: 

Q. You s a i d ,  i n  answer t o  t h a t  q u e s t i o n ,  'I1 have a 

s u s p i c i o n  about  t h e  s t a t e m e n t s , "  And I s a i d ,  "A 

s u s p i c i o n ? "  And you s a i d ,  " Y e s .  I' Right?  

A .  C o r r e c t  . 
Q.  Then M r .  W i l l i a m s  s a i d  -- 

MR, WILLIAMS: O b j e c t i o n ,  Your Honor. 

ME. HOUSEL: H e  waEted m e  tc r ead  

e v e r y t h i n g ,  so -- a l l  r i g h t ,  

BY MR. H O U S E L :  

Q *  Line 1 8 ,  "Is t h a t  a d isagreement  o r  something you 

are  n o t  c e r t a i n ? "  And you s a i d ,  "It's a 

s u s p i c i o n . "  T h a t ' s  what you s a i d ,  r i g h t ?  

A.  T h a t ' s  r i g h t .  

Q .  And I s a i d ,  "GO ahead."  You s a i d ,  "About t h e  f i r s t  

s e n t e n c e  u n d e r , "  and how do you say  t h a t ?  

A .  Mesteg. 

O F F I C I A L  COURT R E P O R T E R  - C.A.T .  



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 3  

14 

15 

16 

17 

18 

19 

2 0  

2 1  

2 2  

23 

2 4  

2 5  

A .  

Q. 

Q -  

A. 

Q. 

13 2 

"Mesteg," M-E-S-T-E-G " f u n c t i o n , "  and you s p e l l e d  

i t ,  "you 've  now gone back and read t h a t  more 

c a r e f u l l y  and you have a s u s p i c i o n  about  i t ;  a m  I 

r i g h t ? "  And you s a i d ,  " T h a t ' s  r i g h t . "  Then I 

s a i d ,  "And what i s  i t  t h a t  you have a s u s p i c i o n  

about  and n o t  a d i sag reemen t?"  And your  answer 

w a s ,  "That she  shows s i g n i f i c a n t  memory problems." 

I s a i d ,  "Okay. You a re  n o t  -- you d o n ' t  d i s a g r e e  

w i t h  t h a t ,  you a re  j u s t  s u s p i c i o u s  about  t h a t ? "  

You s a i d ,  "That  ' s r i g h t .  " 

T h a t ' s  what you s a i d ,  Doctor ,  c o r r e c t ?  

You have r e a d  t h a t  p o r t i o n  of t h e  e n t i r e  d e p o s i t i o n  

c o r r e c t l y .  

Would you f e e l  b e t t e r  i f  w e  marked! i t  and made i t  

an i t e m  of ev idence?  

MR. W I L L I A M S :  Ob jec t ion ,  Your Honor? 

THE COURT: L e t ' s  move on ,  M r .  Housel,  

p l e a s e .  

Line 5 ,  page 5 5 ,  remember t n e  d i s c u s s i o n  w e  had 

abou t  one of t h e  t h i n g s  t h a t  you do i s  you obse rve  

t h e  way t h e  young l a d y  a c t e d ,  you use  t h a t  i n  your  

d e t e r m i n a t i o n  whether  s h e ' s  g o t  a memory problem OY 

s h e ' s  b r a i n  damaged? 

A b s o l u t e l y .  

So, you use t h a t  t o  de te rmine  whether s h e ' s  b r a i n  
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damaged, right, Doctor? 

No, that's one of the things I use. 

I thought only medical doctors, like neurologists 

and neurosurgeons were qualified to make 

determinations whether people were brain damaged; 

am I wrong about that? 

No, you are wrong about that. Delphi Toth, fox 

example, is a psychologist. The -- we are 

qualified to make comments about neurological 

symptoms. 

But you didn't run any neurological tests, 

psychologically on this patient, did you? 

They had already been done, 

B u t  you didn't have them, 

I had the report of two neurologists, 

Okay. A t  page 55, line 12, I asked you, " L i k e  

what? Tell me. Describe that for me,'' and this 

was from your previous answer, in a general sense 

you tend to react like a normal person and is this 

your answer was, "When I was introduced to her, she 

seemed to speak in a normal tone of voice. She 

seemed to have reasonably good verbal skills. 

Again, her facial expressions were normal, This 

was not somebody who is your stereotypical brain 

damaged victim. 
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T h a t ' s  what you s a i d ,  r i g h t ?  

A. C o r r e c t .  

Q. And I asked  you what w a s  a s t e r e o t y p i c a l  b r a i n  

damaged v i c t i m  and you s a i d ,  "They have s e v e r a l  

d e f i c i t s ,  One i s  e m o t i o n a l a b i l i t y ,  t h e  o t h e r  i s  

d i f f i c u l t y  w i t h  memory, d i f f i c u l t y  w i t h  a b s t r a c t  

r e a s o n i n g ,  t h e  h i g h e r  p o r t a b l e  f u n c t i o n s  and t h e  

a b i l i t y  t o  p i c k  up on soc i a l  nuances are  impaired 

i n  a b r a i n  damaged p e r s o n , "  I s a i d ,  "Always?" And 

you s a i d ,  "What 's  t h a t ? "  I s a i d ,  "Always?" And 

you s a i d ,  "That i s  p a r t  of t h e  syndrome." I s a i d ,  

flAlways?'l And you s a i d ,  "1 t h i n k  so." 

Then I s a i d ,  "Anybody t h a t  has  b r a i n  damage 

has t h a t  problem?' '  You s a i d ,  ''Well, i t ' s  a f ami ly  I 
I 

of symptoms, I t  i s  p a r t  of t h e  symptom complex of I I 
I 

b r a i n  damage. I t ' s  possible n o t ' t o  have one but to1 

have a l l  t h e  o t h e r s .  So, maybe I should  r e v i s e  my 1 

answer and say  w h i l e  i t ' s  a symptom of b r a i n  

damage, eve ry  s i n g l e  person  d o e s n ' t  have every  

s i n g l e  symptom. " 

1 

I 

Did I read  t h a t  a c c u r a t e l y ?  

A .  A b s o l u t e l y  t r u e .  

Q, Thank you. I asked  you i f  I r e a d  i t  a c c u r a t e l y ,  

d i d n ' t  I?  

A. Y e s .  

O F F I C I A L  COURT REPORTER - C , A . T ,  



9 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0  

21 

2 2  

2 3  

24 

25  

Q- 

A .  

Q* 

A. 

Q. 
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When I took your d e p o s i t i o n  i t  w a s  f o r  a ha l f  day, 

r i g h t ,  s i r ?  

You were t h e r e  t h e  l a s t  h a l f  of t h e  day, t h a t ' s  

c o r r e c t  . 
You t o l d  me t h a t  t h e  f e e  for me t o  t a k e  your 

d e p o s i t i o n  would be  f o r  a ha l f  day of your t ime ,  

r i g h t ?  

T h a t  ' s r i g h t .  

I s t a r t e d  t h e  d e p o s i t i o n  a t  a q u a r t e r  t o  two, 

r i g h t ,  s i r ?  

You were l a t e  and t h a t  i s  t r u e .  

Did I s t a r t  i t  a t  a q u a r t e r  t o  2? 

Yes. 

Was I l a t e  o r  was t h e  Court Repor te r  l a t e ?  

Your Court Repor te r  was l a t e .  

Why d i d  you j u s t  say I was late for? 

MR, WILLIAMS:  Ob jec t i on ,  Your Honor ,  h e ' s  

no t  be ing  f a i r  w i th  t h e  w i t n e s s .  

MR. HOUSEL:  I'll withdraw i t .  

BY MR. HOUSEL:  

Q. Doctor ,  a t  about  f o u r  o'clock, you t o l d  me t h a t  you 

had some p r e s s i n g  w r i t i n g  t o  do and we were going 

t o  have t o  s t o p  t h e  d e p o s i t i o n ;  i s  t h a t  r i g h t ?  Is  

i t  r i g h t  o r  n o t ?  

A. T h a t ' s  a d i s t o r t i o n ,  b u t ,  ye s .  

O F F I C I A L  COURT REPORTER - C.A.T.  
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Q I  Was it a distortion? 

A .  U h- h u h .  I t ' s  a ha l f  t r u t h .  

Q -  H a l f  t r u t h ?  

A .  C o r r e c t .  

Q .  Turn  t o  page 6 9 .  

T H E  COURT: W h a t ' s  L e  po,nt ,  Mr. 

H o u s e l ,  I ' m  m i s s i n g  i t?  

MR. HOUSEL:  I'll g e t  t o  i t  after t h i s  

q u e s t i o n .  I w a n t  t o  m o v e  on.  

BY MR. HOUSEL:  

Q.  You charged m e  $ 6 0 0 ,  m y  c l i e n t  $ 6 0 0  t o  d r i v e  d o w n  

t o  Toledo and take  y o u r  d e p o s i t i o n  for t w o  h o u r s ,  

r i g h t ,  D o c t o r ?  

A .  L e t ' s  check on h o w  long, 

Q .  Is t h a t  r i g h t ?  I f  i t i s  n o t  r i g h t  -- 

A .  I t ' s  a d i s t o r t i o n  of t h e  t r u t h .  S i n c e  you g o t  

s t a r t e d  l e t ' s  -- I a l w a y s  g i v e  you a n  e x t e n s i o n  of 

t h e  t i m e ,  

Q. T i l l  four o ' c l o c k ,  r i g h t ?  

A .  1'11 have t o  check. 

T H E  COURT: T h a t ' s  all w e ' r e  go ing  t o  

d i s c u s s  fees  and t i m e .  L e t ' s  move on. 

BY MR. HOUSEL:  

Q. D o  you r e m e m b e r  m e  a s k i n g  you about  D e l p h i  T o t h ' s  

resume? 

O F F I C I A L  COURT REPORTER - C.A.T .  
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A .  

Q .  

A. 

Q. 

A. 

Q. 

A .  

Q .  

A. 

Q.  

A. 

Q -  

A .  

Q .  

A. 

Q. 

A .  

Q .  

Y e s .  

Page 7 0 .  

I do r e m e m b e r  your  a s k i n g  m e  about  h e r  resume. 

I asked  you i f  you knew any th ing  abou t  h e r  

q u a l i f i c a t i o n s ,  r i g h t ?  

L e t ' s  look. What l i n e ?  

14 . 
Yes. 

And you s a i d ,  "I  have seen  h e r  v i t a e  re sume . ' '  

Y e s .  

" Impressed w i t h  t h a t ? "  You s a i d ,  I 1 I t ' s  a f i n e ,  

s o l i d  resume. C o r r e c t ?  

Right .  

I s a i d ,  " S o l i d e r  t han  y o u r s ? "  And you s a i d ,  "No." 

Right?  

Right .  

R e m e m b e r  t h e  d i s c u s s i o n  about  t h e  h i g h l y  

r e s p o n s i b l e  j o b  managing apar tments?  

Y e s .  

I n  f a c t ,  you p u t  t h a t  i n  your  r e p o r t  t h e n  a f t e r  the  

a c c i d e n t  she  g o t  a h i g h l y  r e s p o n s i b l e  job managing 

a p a r t m e n t s ,  r i g h t ?  

T h a t ' s  what I s a i d ,  I t h i n k .  

D o  you p u t  any th ing  i n  your  r e p o r t  about  why she  

lost that h i g h l y  r e s p o n s i b l e  job  managing 
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A. 

Q. 

A. 

Q. 

A .  

Q.  

A. 

Q. 

A .  

0 .  

A .  

Q .  

A. 

Q .  

A .  

Q. 

A. 

Q. 

apartments? 

I'm not sure whether I put that in my report or 

not. 

Why wouldn't YOU, that would be important, wouldn't 

it? 

Yes, I suppose so. 

In fact -- 

_-  Anything is relevant. 

You said in your deposition that it was 

significant, didn't you? 

Okay, significant. 

Is that the same as relevant? 

Close enough. 

C1 ose inf orrnat ion? 

Yes. 

Okay. You knew why she lost that j o b ,  

Well, yes, I would say that I do. 

Okay, And you knew that she lost that 

didn't you? 

job because  

of what she said in her deposition, right, sir? 

No, I really don't agree with her description. 

Wait a minute. You read her deposition before you 

wrote your report? 

Correct . 
And she described only in her deposition how she 

lost that job ,  right? 
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A .  

Q -  

A. 

Q .  

A. 

Q. 

A. 

Q -  

She did describe it, that's right. You're asking 

me whether I believe her description and my answer 

is that I do not. I really don't think the patient 

should diagnosis themselves. I have a different 

explanation. 

She's telling you how she lost the j ob .  How is she 

diagnosing herself? 

Well, she's giving a causal explanation to her 

behavior and I have a different explanation. 

And finally, at page 8 2 ,  I said, "If I understand," 

line 22, "If I understand you correctly, her 

pattern, the way you seem to describe it in this 

report is what she does is she plays like she is 

sick because that is part of her psychological 

problem? 'I A n d  your answer was, "It ' s 

hypochondriacal, When your grandmother says she 

has aches and pains, that is not lying but at the 

same time she is oversensitive." 

D i d  I read that accurately? 

Yes. 

And I said, "Michele is not lying either?" And  yo^ 

said, "That's correct, S o ,  she is overly sensitive 

to them?" You said, tlThat's right. I' Right? 

Correct . 
And Somatoform Pain Disorder is a hypochondriacal 
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d i f f i c u l t y  i n  which the person's major complaint is 

pain, right? 

A. Where are we now? 

Q. Do you agree with that statement? 

A. Say it again, please. 

Q. Somatoform Pain Disorder is a hypochondriacal 

difficulty in which the person's major complaint is 

pain? 

A. That's correct. 

Q. Okay. And Undifferentiated Somatoform Disorder is 

a disorder in which the person's complaint is 

physical, not necessarily pain but it is a 

physically related problem of some kind that seems 

to be overemphasized based on testing and so on, 

right? 

-* 
~-, 

A. Right. 

MR. HOUSEL: I don't have any other 

questions, 

THE COURT: Redirect? 

MR. WILLIAMS: Thank you ,  Your Honor. 

REDIRECT EXAMINATIOH- 

BY MR. WILLIAMS: 

Q. Doctor, briefly, let's start with Plaintiff's 

Exhibit Number 53. I hand you that again. 

A .  Okay. 

OFFICIAL COURT REPORTER - C.A.T. 
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Q- 

A .  

Q. 

A. 

BY MR 

Q .  

That's the OACTA Quarterly article that you wrote? 

That's the one I wrote, that's right. 

what was the tenure of that article, Doctor? 

This was an article that was my attempt to inform 

attorneys about what represents a good and a bad 

psychological evaluation, it wasn't oriented 

towards plaintiffs, it wasn't oriented towards 

defendants. 

MR. HOUSEL: I'll object, Judge. It's 

no longer responsive to the question what the 

tenure of the article was. 

THE COURT:  Ask the next question. 

WILLIAMS: 

Doctor, in the interest of completeness, I believe 

that you, I believe that a section of this was read 

concerning the Chat Scan. Let me ask you if this 

information appears in there, this is on the second 

page here. "NO. There are tools available to 

measure the psychological damages scientifically, 

but some professionals don't bother to use them. 

After Sarah was rear-ended by a truck, a 

psychiatrist said that she became depressed. B u t  

he ignored her history of pre-existing mental 

illness, her hyperactive un-depressed behavior in 

the session, her psychological testing. Instead 
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the psychiatrist ran h e s i t a t e  u s u a l  30-minute Chat 

Scan. He asked,  "Why are you dep re s sed?"  And she  

r e p l i e d ,  "I g o t  h i t , "  so he diagnosed d e p r e s s i o n .  

Th is  made everyone happy, she  w a s  p l e a s e d ,  he could  

move on t o  t h e  next  p a t i e n t  and h i s  s e c r e t a r y  could  

use  a d i a g n o s i s  t o  b i l l  he r "  -- 

A. Right .  

MR, HOUSEL:  Why d o n ' t  you read  t h e  r e s t  

of i t .  Ob jec t i on ,  he -- 

THE COURT:  He r eads  what he wants t o  

r ead .  You r ead  what you wanted t o  read .  

MR, HOUSEL:  Okay. Judge. 

BY MR. W I L L I A M S :  

Q. Now, w a s  t h i s  a r t i c l e  meant t o  be somewhat 

i n f o r m a t i v e  and somewhat hunorous, Doctor? 

A.  Yes. I t  was a t r a n s c r i F t i o n  of m y  speech and 

speeches ,  of c o u r s e ,  a r e  l i v e l y ,  t h e y ' r e  

e n t e r t a i n i n g  and t h e y ' r e  i n fo rma t ive .  So i t  was a 

l i g h t  a r t i c l e .  

THE COURT: I assume t h e  next  t ime you 

p r e p a r e  t o  g i v e  one,  you w i l l  keep t h a t  i n  mind, 

Doc t o r .  

THE WITNESS:  I t h i n k  I ' m  going t o  keep 

m y  s t y l e  t h e  same, though. 
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BY MR. WILLIAMS: 

Q. Now, referring you to another portion of this 

article that you had so many questions about -- 
MR, HOUSEL: Which portion? 

MR. WILLIAMS: I'll go to page 6 now, if 

you like. 

MR. HOUSEL:  Not what I like, if that's 

what you want. Thank you. 

BY MR. WILLIAMS: 

Q .  It's entitled objective ratings of behavior. And 

it says here, "Behavior is what the patient does in 

the session, what he wears and says" -- 

MR. HOUSEL: Page 6 ?  

MR. WILLIAMS: Page 5, I thought I said. 

Thank you. Are you with me, Counsel? 

MR. HOUSEL:  Go ahead, I'm with y o u ,  

MR. WILLIAMS: Thank you. 

BY MR. WILLIAMS: 

Q* "Objective Ratings of Behavior. Behavior is what 

the patient does in the session, what he wears and 

says and how he says it. And when a patient pounds 

on my desk and screams, IrI never get mad," his 

behavior is more important than the history he 

gives 

"There are structured ways to examine 
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behav io r .  I o f t e n  mAsk-the-Opposite.R A guy t e l l s  

m e  t h a t  h e ' s  been depressed  s i n c e  t h e  a c c i d e n t .  I 

ask  him about  each symptom and he endorses  them 

a l l .  So, I ' l l  ask  t h e  o p p o s i t e : "  

" M e :  A r e  you w i l d l y  f u l l  of ene rgy?"  

"Faker:  Yup. 'I 

" M e :  Are you s t r a n g e l y  happy a l l  t h e  t i m e ,  

no m a t t e r  what?" 

"Faker:  T h a t ' s  me." 

"Me: Is  your  s l e e p  schedu le  r i g i d ,  you go 

t o  bed a t  11 and get  up e x a c t l y  a t  7 every  day?"  

"Faker:  Yeah. A l l  t h e  t ime."  

" A f t e r  B i l l  s u f f e r e d  a mys te r ious  back 

i n j u r y ,  he s topped working,  a p s y c h i a t r i s t  

d iagnosed d e p r e s s i o n .  But h i s  behav io r  s a i d  

o t h e r w i s e .  H e  looked l i k e  a tanned body b u i l d e r .  

He g l i d e d  i n t o  my r e c e p t i o n  a r e a  and joked  w i t h  my 

s e c r e t a r y ,  " H i ,  where i s  t h e  s h r i n k ? "  L a t e r  he 

s a i d  t o  me something like, " Y o ,  dude,  I ' m  r ea l  

d e p r e s s e d . "  When I t r i e d  t o  end t h e  i n t e r v i e w  and 

l e a v e ,  he gave m e  a menacing g l a r e ,  motioned me 

back t o  my s e a t ,  and s a i d ,  "Hey, come he re .  I ' m  a 

C h i r s t i a n ,  are  you going  t o  p u t  t h a t  i n  your  l i t t l e  

r e p o r t ? "  And I though t ,  " L e t  Is see. P e s s i m i s t i c ?  

Guilt prone? Pass ive?  Nah. His b e h a v i o r  i s  t h e  
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opposi te  of depression. 

D o c t o r ,  I d o n ' t  w a n t  t o  take t h e  t i m e  t o  

through t h i s ,  I t h i n k  t h e  j u r y  ge t s  the  idea, 

MR. HOUSEL:  I ' l l  objec t .  Would you 

please i n s t r u c t  -- 

T H E  COURT: N o  e d i t o r i a l  c o m m e n t s ,  

W i l l i a m s ,  please. C a n  w e  m o v e ?  

MR. W I L L I A M S :  I ' m  s o r r y ,  Y o u r  H o n o r .  

I r  . 

THE COURT: We've had o u r  share on b o t h  

s i d e s  b u t  p l ease  let's m o v e  on.  

BY MR. W I L L I A M S :  

Q -  

A.  

Q .  

A. 

Q *  

A .  

N o w ,  D o c t o r ,  I ' m  hand ing  you w h a t ' s  been p r e v i o u s l y  

m a r k e d  for purposes  of i d e n t i f i c a t i o n  P l a i n t i f f ' s  

E x h i b i t s  5 4 ,  55  and 5 6 .  R e c o g n i z e  w h a t  t hose  a r e ?  

Y e s .  T h o s e  a re  -- t h i s  i s  m y  r e p o r t ,  this i s  ax 

a d d e n d u m  t o  m y  r e p o r t  o r  r a the r  v i c e  versa  and 

t h a t ' s  a l e t t e r  I w r o t e .  

Mow, t h i s  w a s  t o  s o m e  l a w y e r  i n  Toledo,  a 

p l a i n t i f f ' s  l a w y e r ?  

C o r r e c t .  

A n d  you o n l y  have t w o  pages of the ,  I g u e s s ,  

revised  repor t :  i s  t h a t  c o r r e c t ,  D o c t o r ?  

I be l i eve  t h a t  w h a t  I have i n  m y  hand here bonded 

i s  the  f i n a l  r e p o r t ,  t h e  t w o  pages are t h e  t w o  

pages t h a t  I took o u t  and p a r t  of those t w o  pages, 
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Q -  

A ,  

Q. 

A ,  

Q. 

A .  

Q .  

A .  

of t h e  t w o  pages I a m p l i f i e d  on a t  t h e  r e q u e s t  of 

t h e  a t t o r n e y .  

Doctor ,  how long w a s  t h a t  r e p o r t  i n  t o t a l ?  

1 6  pages .  

Did t h a t  number of pages change any from t h e  f i r s t  

e d i t i o n  t o  t h e  a m p l i f i c a t i o n ?  

I r e a l l y  d o n ' t  t h i n k  so.  I t  d o e s n ' t  appear  a s  

though it  d i d .  The second r e p o r t  i s  perhaps  ha l f  a 

page l o n g e r ,  a g a i n ,  a m p l i f i c a t i o n  of t h e  f i r s t .  

NO W,  was t h i s  r e p o r t  done on t h i s  l a w y e r ' s  own 

c l i e n t ?  

T h a t ' s  c o r r e c t .  

Okay. Now, what d i d  t h e  lawyer ask you t o  do and 

what d i d  you do? Expla in  t h i s  s i t u a t i o n  for u s .  

MR. HOUSEL:  I'll have t o  object t o  t h e  

hea r say .  

THE COURT: Overruled .  We spen t  

e x t e n s i v e  time on t h i s  so we c e r t a i n l y  have an 

e x p l a n a t i o n  now. 

MR. HOUSEL:  Okay 

M r .  F e l l  c a l l e d  m e  and asked me to examine a 

p l a i n t i f f .  I d i d  t h a t ,  s e n t  him t h e  r e p o r t  and he 

s a i d ,  "Look, cou ld  you expand on t h e  i m p l i c a t i o n s  

of h i s  p sycho log i ca l  d i s o r d e r  f o r  work because  t h i r  

i s  a s o c i a l  s e c u r i t y  r e p o r t  and, t h e r e f o r e ,  i t  was 
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d i f f e r e n t  t han  t h e  one y o u ' r e  used t o  w r i t i n g .  ~ f l  

I want you do, Doctor,  i s  t o  expand on h i s  problems 

would a f f e c t  h i s  work." I sa id ,  "Tom, you know I 

c a n ' t  change t h e  s u b s t a n c e  of t h e  r e p o r t .  I c a n ' t  

BY MR 

- Q .  

A. 

Q .  

A .  

change t h e  d i agnos i s , ,  Obviously,  I c a n ' t  change 

what I s a i d  caused  i t  or  anyth ing ."  H e  s a i d ,  

8 'Absolutely.  All I want t o  know i s  g iven  h i s  

problem, how w i l l  t h a t  problem a f f e c t  h i s  work. 

i n t o  more d e t a i l  on t h a t . "  I s a i d ,  " C e r t a i n l y ,  

I ' l l  do t h a t , "  and I d i d .  Not one s u b s t a n t i v e  

t h i n g  i n  t h e  r e p o r t  changed. I t  w a s  an  

a m p l i f i c a t i o n .  

WILLIAMS: 

Now, w e  went th rough  some paragraphs .  There i s  

pa rag raph  comparison made on t h a t  r e p o r t  and I 

t h i c k  w e  w e r e  talkicg about  s o m e  r e f e r e n c e  t o  

whether  o r  n o t  t h i s  man's  -- man spoke Eng l i sh?  

Right .  

What d i d  t h a t  have -- what w a s  t h e  r e l e v a n c e  of 

t h a t ,  Doctor? 

W e l l ,  i n  t h i s  p a r t i c u l a r  case, t h e  poor  man had 

h u r t  h i s  back.  There  w a s  medical  ev idence  f o r  

t h a t ,  he went t o  a p s y c h o l o g i s t  who s a i d  t h a t  he 

w a s  n o t  r e a l l y  h u r t ,  t h a t  he w a s  f a k i n g .  They 

though t  he w a s  f a k i n g  because  he had t r i p p e d  up 

Go 
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some v a l i d i t y  scales on a p e r s o n a l i t y  t e s t ,  I then  

found o u t  t h a t  t h e  man c o u l d n ' t  h a r d l y  r e a d  Eng l i sh  

and see, t h e  r e a s o n  t h e  t e s t  w a s  i n v a l i d a t e d  i s  no t  

because  he w a s  l y i n g  b u t  because  he c o u l d n ' t  r e a d  

t h e  t e s t  v e r y  w e l l .  

So, I t h e n  gave him a n o t h e r  k ind  of t e s t  

t h a t  d i d n ' t  r e q u i r e  r e a d i n g  and,  i ndeed ,  he d i d  not  

c o m e  o u t  t o  be  a f a k e r  and I ,  t h e r e f o r e ,  suppor ted  

h i s  s o c i a l  s e c u r i t y  c l a i m  and I suppor t ed  his 

l a w s u i t s  t o  r e c o v e r  damages f o r  h i s  i n j u r y .  

Q. Now, t h e r e  was a p o r t i o n  i n  t h e r e  where i t  asks  

about  a r e t u r n  t o  work o r  something of t h a t  n a t u r e .  

You i n d i c a t e d ,  I doubt  i t  w a s  p r e s e n t  i n  one,  i t  

w a s  n o t  ir, t h e  o t h e r .  Expla in  t h a t  f o r  us .  

A .  Well ,  t h e  p a r t  t h a t ,  t h e  p a r t  t h a t  I expanded w a s  

indeed under one heading c a l l e d  i s  he capab ie  of 

working.  I n  t h e  o l d  r e p o r t  i t  was t h r e e  

p a r a g r a p h s ,  i n  t h e  new r e p o r t  i t  was about  seven 

pa rag raphs .  I n  t h e  old r e p o r t ,  i t  was about  a half 

a page. I n  t h e  new r e p o r t  i t  w a s  a f u l l  page,  

So, i t  w a s  a m a t t e r  of ampl i fy ing  one 

s e c t i o n .  Every th ing  e l se  t h a t  he s a i d ,  

i n t r o d u c t i o n ,  h i s t o r y ,  b e h a v i o r a l  o b s e r v a t i o n s ,  

t e s t i n g ,  e v e r y  one of those s e c t i o n s  i s  i d e n t i c a l  

i n  t h e  t w o  r e p o r t s  word f o r  word. The d i a g n o s i s  i E  
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Q -  

A. 

Q *  

A. 

Q -  

A. 

Q .  

A. 

Q. 

i d e n t i c a l .  

t r e a t m e n t  is  i d e n t i c a l  word f o r  word. There are  

v e r y  few changes i n  t h e  r e p o r t .  

And a f t e r  M r ,  F e l l  asked you f o r  an a m p l i f i c a t i o n ,  

i s  i t  c o r r e c t  t h a t  you then  s e n t  him what i s  now 

known as P l a i n t i f f ' s  E x h i b i t  5 6 ?  

That  ' s r i g h t .  

The s e c t i o n  c a l l e d  prognoses  and 

And t h a t  l e t t e r  i n d i c a t e s  t h a t  he can d i s c a r d  t h e  

former r e p o r t ?  

A s  you r e q u e s t e d ,  I e l a b o r a t e d  on M r .  B lank ' s  

a b i l i t y  t o  work, d o t ,  d o t ,  d o t ,  yes .  

I n  f a c t ,  go ing  back t o  t h i s  OACTA a r t i c l e ,  t h e r e  i s  

something i n  t h e r e  about  a person  who seems to have 

t r i p p e d  up t h e s e  v a l i d i t y  s c a l e s  on a p e r s o n a l i t y  

t e s t  and i t ' s ,  indeed a person  who d o e s n ' t  speak 

E n g l i s h ?  

That s c o r r e c t .  

NO W,  you reviewed D r .  Toth's d e p o s i t i o n ?  

C o r r e c t .  

And y o u ' r e  aware t h a t  she  would no t  g i v e  m e  r e s u l t s  

of h e r  tes ts?  

MR. HOUSEL:  Ob jec t ion .  Move t o  s t r i k e .  

THE COURT: Sus ta ined .  We're not  going 

t o  g e t  i n t o  t h a t .  
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BY MR. WILLIAMS: 

Q. Now, page 5 of t h e  d e p o s i t i o n  you had on Michele 

VanVoorhis, and I d o n ' t  w a n t  t o  b e l a b o r  t h i s  p o i n t ,  

l e t  m e  j u s t  r e a d  a s h o r t  b i t  t h a t  w a s  omi t t ed .  

MR, HOUSEL:  I o b j e c t ,  Your Honor. 

Comment t h a t  i t  w a s  o m i t t e d  i s  n o t  proper .  

THE COURT: Probably no t  b u t  I t h i n k  

They've been h e r e  long enough, t h e y  unders t and ,  

w e ' v e  had a l o t  of t h i n g s  t h a t  are n o t  p roper .  
I 

MR, WILLIAMS: I ' m  a t  l i n e  3 ,  C o u n s e l ,  on 

page 5 ,  

BY MR. W I L L I A M S :  

Q.  Where t h e  q u e s t i o n  i s  t h i s :  "Doctor ,  l e t ' s  back up 

and g i v e  i t  t o  m e  i n  even more d e t a i l .  You were -- 

who w a s  d r i v i n g ?  A b o y f r i e n d ,  M r .  John M a r t t e r .  

How do you s p e l l  t h a t ? "  Nichele  goes on t o  s p e l l  

i t .  Okay. "Where were you i n  Akron o r  Cleveland? .  

O n  Graham Road, uh-huh, i n  Cuyahoga F a l l s .  What 

k ind  of highway w a s  i t ?  i b e l i e v e  i t  t o  be f o u r  

lanes  b u t  I cou ld  n o t  be  c o r r e c t  on t h a t .  Uh-huh, 

okay. Y o u ' r e  going  down t h i s  highway, roughly  how 

f a s t  w e r e  you going?  I have no i d e a .  Okay. W a s  

t h i s  t h e  f i r s t  t h i n g  you s a w  as you w e r e  r i d i n g  

a long?  Okay, A n d  what w a s  t h e  f i r s t  t h i n g  you s a w  

as  you w e r e  r i d i n g  a long?  Before  t h e  a c c i d e n t ?  

OFFICIAL COURT REPORTER - C . A , T ,  



151 

a 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5  

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Y e s .  

M y  p u r s e  f e l l  on t h e  f l o o r  and I w a s  p i c k i n g  

up my purse ,  When I c a m e  up i s  when t h e  a c c i d e n t  

happened. Uh-huh and what d i d  you see? I ' m  n o t  so  

much i n t e r e s t e d  i n  what r e a l l y  happened, j u s t  what 

d i d  you see? I s a w  a ca r  come up t h e  r i g h t ,  

uh-huh, and then  e v e r y t h i n g  j u s t  happened so, 

happened a f t e r  t h a t .  Okay. You s a w  a car  coming 

up from t h e  r i g h t ,  uh-huh, And then  i t  w a s  snowing 

you mentioned,  uh-huh. So, t h e n  your  p u r s e  f a l l s  

on t h e  f l o o r ,  you r e a c h  down t o  p i c k  i t  up, you 

c o m e  up,  you see something o u t  of t h e  c o r n e r  of 

your  eye coming from t h e  r i g h t ?  Y e s ,  a s t r e e t .  

What happens n e x t ?  I c a n ' t  r e c a l l  e v e r y t h i n g  

e x a c t l y  a s  i t  happened. Uh-huh. D o  t h e  b e s t  you 

can.  

To t h e  b e s t  of my knowledge, t h e  ca r  came on 

t h e  r i g h t ,  uh-huh. W e  w e r e  going forward and t h e r e  

w a s  a t r u c k ,  uh-huh. W e  h i t  a t r u c k ,  I t h i n k ,  I ' m  

s a y i n g ,  I j u s t  remember s e e i n g  t h e  t r u c k ,  uh-huh, 

and t e l ephone  po le .  D i d  you see y o u r s e l f  h i t  t h e  

c a r  t h a t  w a s  coming from t h e  r i g h t ?  I j u s t  -- I 

d o n ' t  r e c a l l .  I d o n ' t  r e c a l l  a l l  t h e  e v e n t s .  I 

j u s t  r e ca l l  t h e  car .  I unders tand .  I ' m  j u s t  

a s k i n g  what you do reca l l .  T h i s  i s  what I do i s  

OFFICIAL COURT R E P O R T E R  - C.A.T .  



1 5 2  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 6  

17 

18 

19 

2 0  

2 1  

2 2  

23 

2 4  

25 

t h e  car  o u t  of t h e  r i g h t ,  a t r u c k  i n  t h e  o p p o s i t e  

l a n e  coming towards m e ,  a t e l ephone  p o l e  on the 

, o p p o s i t e  s i d e  of t h e  s t r e e t ,  uh-huh, a l o n g  t h e  

fence .  Uh-huh, okay. What, and I guess  what 

y o u ' r e  s a y i n g  i s  t h a t  a l l  of t h e s e  e v e n t s  and s i t e s  

o c c u r r e d  i n  r a p i d  s u c c e s s i o n  over  a p e r i o d  of a 

second o r  two. I ' m  n o t  s u r e  on t h e  t i m e  l i m i t  b u t  

what a b o u t  t h e  o u t s i d e ,  I ' m  s o r r y I  excuse m e ,  what 

would b e  t h e  o u t s i d e  amount of t i m e  t h a t  w e ' r e  

t a l k i n g  about?  A q u e s t i o n  a g a i n  from you, could  i t  

b e  from t h e  even t  t h a t  you j u s t  t o l d  m e  s t a r t i n g  

from t h e  s i d e  of t h e  ca r  coming over  h e r e  and 

ending up w i t h  t h e  c a r  s topped  roughly?  Answer: I 

have no i d e a ,  i t  could have been a s  much as  a 

minute ,  more o r  l e s s ,  I t  could  be e i t h e r .  Could 

be m o r e  t han  a minute ."  

MR. HOUSEL:  Ob jec t ion ,  Your Honor. 

THE COURT: Is this l e a d i n g  up t o  a 

que s t i o n ?  

MR. HOUSEL:  H e  mis read  a p o r t i o n .  

BY MR, WILLIAMS: 

Q. Doctor ,  i s  t h a t  t h e  e x q u i s i t e  d e t a i l  t h a t  you were 

t a l k i n g  abou t?  

A .  Y e s ,  t h a t ' s  an  example. 

Q o  Now, w e ' r e  t a l k i n g  abou t  page 6 6  of t h e  D S M - 1 1 1 ,  
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A .  

Q. 

A .  

Q. 

A,  

Q. 

A, 

Q -  

A. 

Q. 

DSM-111-R manual, where they make a diagnosis at 

300.70 of the Undifferentiated Somatoform Disorder 

This would be page -- 

266? 

Thank you, Okay. 

Now,  in that diagnosi , what is he second prong o 

that diagnosis, I believe it's an or? 

Right. Right. 

Could you give me the second prong of that 

diagnosis? 

one or The first prong is one or more physical -- 

more physical complaints and the second prong, it 

sort of branches, it says that "Appropriate 

evaluation uncovers no organic pathology." Then i 

goes on "Or when there is related organic 

pathology, the physical complaints or resulting 

social or occupational impairment is grossly in 

excess of what would be expected from the physical 

findings. I t  

Now, prior to preparing your report, Doctor, did 

you know the date of the accident? 

Yes. It was December of 1987, December, it's 

slipping my mind. Middle of December. 

Now, I believe you were asked whether o r  not Dr. 

Toth had reviewed 14 more, 14 times more 

OFFICIAL COURT REPORTER - C,A.T, 
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information than you'd reviewed, would you agree 

with that statement? 

MR, HOUSEL:  I object, I don't think -- 

T H E  COURT: Does he agree with what, 

whether he was asked that or not? 

BY MR. WILLIAMS: 

Q. Do you agree that Dr, Toth reviewed 14 times more 

information than you? 

MR, HOUSEL:  Objection. 

A, No, not at all. 

BY MR, W I L L I A M S :  

D o c  tor. 

BY MR. W I L L I A M S :  

Q- Now, you're aware that two neurologists testified 

in this case and they've given reports? 

~~ ~ 
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A.  Right .  

Q. D o  you know what o b j e c t i v e  n e u r o l o g i c a l  f i n d i n g s  

they  made? 

A ,  I a m  f a m i l i a r  w i t h  t h e i r  r e p o r t s  and s o m e  of 

r e c o r d s  of n e u r l o g o c i a l  tests ,  yes .  

Q ,  D o  you know any o b j e c t i v e  evidence  of t h e  i n  

t hey  found throughout  t h e i r  tes ts?  

A ,  No. 

t he  

MR. WILLIAMS: I d o n ' t  have any th ing  

f u r t h e r ,  Thanks. 

THE COURT: Any r e c r o s s ?  

MR. HOUSEL:  I'll be r e a l  b r i e f ,  I 

promise.  

THE COURT:  P r o m i s e .  

RECROSS-EXAMINATION 

BY MR. HOUSEL: 

Q.  O n  page 2 6 6  i n  t h e  Somatoform Disorder  -- you don't 

have t o  g e t  y o u r  book o u t ,  I'll -- 

A. Thank you. 

Q. Y o u ' r e  welcome. 

The cou r se  of an u n d i f f e r e n t i a t e d  Somatoforn 

Disorder  s a y s ,  "Unl ike  i n  S o m a t i z a t i o n  D i so rde r ,  

t h e  course v a r i a b l e  and o f t e n  i s  r e c u r r e n t  o r  

l i m i t e d  t o  a s i n g l e  ep i sode  of a t  l e a s t  s i x  months'  

d u r a  t i on. 
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A .  

Q. 

A .  

Q. 

A .  

Q. 

A .  

Q. 

A .  

Q. 

A .  

Q -  

A. 

Q. 

Did I r e a d  t h a t  a c c u r a t e l y ?  

True. 

I t ' s  a c o u r s e  of t h a t  problem, r i g h t ?  

Y e s .  

" S i n g l e  ep i sodes  of s i x  months '  d u r a t i o n , "  r i g h t ?  

T h a t ' s  n o t  a l l  t h a t  you j u s t  r e a d ,  

T h a t ' s  what i t  s a y s  t h e r e ,  though, r i g h t ?  

T h a t ' s  n o t  a l l  it says .  I t ' s  r e c u r r e n t ,  

Okay. The tes t imony t h a t  you j u s t  gave w a s  t h a t  i n  

t h e  f i n a l  r e p o r t  you p repa red  f o r  George F e l l ,  you 

made RO s u b s t a n t i v e  changes:  i s  t h a t  r i g h t ?  

Y e s .  

You ' re  say ing  t o  t h i s  Court  and t h i s  J u r y  t h a t  i t  

i s n ' t  a s u b s t a n t i v e  change when you a d d r e s s  whether 

h e ' s  c a p a b l e  of working f o r  s o c i a l  s e c u r i t y  c l a im,  

when you change i t  t o  p u t  he i s  i n  c o n s t a n t  

p h y s i c a l  pa in .  T h a t ' s  no t  s u b s t a n t i v e ,  D r .  Layne? 

I b e l i e v e  t h a t  you w i l l  f i n d  o t h e r  r e f e r e n c e  -- 

Is i t  s u b s t a n t i v e  i n  your e s t i m a t i o n ?  J u s t  answer 

t h e  q u e s t i o n .  

A s k  t h e  q u e s t i o n  a g a i n ,  

Is changing a r e p o r t  on whether  a man i s  capab le  oJ 

working f o r  purposes  of h i s  s o c i a l  s e c u r i t y  c l a i m  

t o  r e a d  he i s  i n  c o n s t a n t  p h y s i c a l  p a i n ,  a 

s u b s t a n t i v e  change from t h e  p r i o r  r e p o r t  t h a t  d i d  
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A. 

Q -  

A.  

Q .  

A. 

Q. 

A .  

Q. 

no t  have t h a t  i n fo rma t ion?  

My p r i o r  r e p o r t  had t h a t  i n fo rma t ion  

problem. You seem t o  be s ay ing  t h a t  

t h i s  new in fo rma t ion  o u t  of t h e  b l u e  

number 2 .  I t ' s  j u s t  no t  t r u e ,  

Show m e  where i t  i s  i n  t h e  o t h e r  r e p  

and t h a t ' s  my 

I ' m  p u l l i n g  

on t h e  r e p o r t  

r t .  

Grea t ,  I r e a l l y  a p p r e c i a t e  t h i s .  S t a r t i n g  w i t h  t h e  

summary "Af t e r  M r .  B l a n k ' s  r e a l  back i n j u r y ,  he has 

r e p o r t e d  con t inuous  p a i n  and d e p r e s s i o n . "  Those 

a r e  t h e  f i r s t  words of my r e p o r t  under t h e  summary. 

Now, i f  you 'd  l i k e  f o r . a e  t o  go on, I'll b e t  

you w e ' l l  b e  h e r e  f o r  t h e  next  hour w i t h  me showing 

you how many r e f e r e n c e s  t o  t h i s  man's pa in  a r e  i n  

b o t h  r e f e r e n c e s .  I'll do i t ,  i f  you want. 

I t h i n k  they can p robab ly  read i t .  

I hope so.  

Is  i t  a s u b s t a n t i v e  change t o  pu t  t h a t  he has 

d i f f i c u l t y  w i t h  E n g l i s h ,  t e c h n i c a l l y  w r i t i n g  i t ?  

Since  I pu t  t h a t  i n  t h e  r e p o r t  one and r e p o r t  t w o ,  

i t  i s  no t  a s u b s t a n t i v e  change. I t ' s  t h e  same 

in fo rma t ion  summarized i n  t h e  back.  

- 

B u t  who r eads  t h e s e  r e p o r t s ?  People t h a t  e v a l u a t e  

them t o  make a d e t e r m i n a t i o n  whether t o  pay a 

c l a im ,  r i g h t ?  

MR. WILLIAMS: Ob j ec t ion .  

~~ 
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THE COURT: Sustained. 

BY MR. HOUSEL: 

Q. Who reads these reports? 

A .  Unfortunately, not only the people for whom the 

report is relevant read them, but apparently they 

get out to all kinds of lawyers. That's 

unfortunate. 

Q. You mean so that we can use them to cross-examine, 

right? 

A. So that that means confidentiality is violated, 

Q.  SO that we can use it -- 

I 

THE COURT: Okay. Let's move on. 

Q -  So that we can use them -- 

MR. WILLIAMS: Ob j ec t ion, Your Honor. 

THE COURT: Let's move on. 

BY MR. HOUSEL: 

Q. So that we can use to show what a fraud you are? 

A. Excuse me? Did you j u s t  call me a fraud? 

Q. Yeah. 

THE COURT: M r .  Housel, that was 

uncalled for. 

A. I resent you calling me a fraud. 

THE COURT: Okay. Doctor, let's just 

calm down. 

THE WITNESS: Okay. 

OFFICIAL COURT REPORTER - C.A.T. 



14 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

11 

1 2  

1 3  

1 4  

1 5  

16 

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

23  

2 4  

2 5  

159 

BY MR. HOUSEL: 

Q. 

A ,  

Q .  

A .  

A. 

Q. 

A. 

Q. 

A. 

Q. 

Plaintiff's Exhibit 56. 

to focus  on the right areas. Tf the enclosed still 

misses the mark. let me know and I'll try again," 

That's what it says, doesn't it? 

Correct . 
There was some mark you were aiming for when you dc 

these evaluations, Doctor? 

Would you repeat that question? 

"My apologies for failing 

MR. HOUSEL: Would you repeat that 

question. 

(The last question was read back.) 

Yes. The mark was that the attorney wanted me to 

amplify on the implications of this man's pain for 

his j o b  functioning specifically, that's what I 

did I 

That was the second thing he asked you to do, 

right? 

That is the only thing that he asked me to do. 

He didn't ask you to do that in the first report? 

Correct. He most certainly did not. 

I didn't know that lawyers could ask you to do 

anything or not do anything except do an evaluatior 

and review the material, examine the tests and 

write a report. Isnlt that the way it's supposed 
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to be? 

MR. WILLIAMS: Obj ection. 

THE COURT: Sustained. Let's move on. 

BY MR. HOUSEL: 

Q. Finally, Doctor, I guess the last question I have 

is, you don't happen to have any idea why Roetzel 

and Andress went to Toledo to hire a psychologist 

to -- 

MR. WILLIAMS: Objection. 

THE COURT: Sustained. Come on, Mr. 

Housel, that's not proper examination, you know 

that. 

MR. WILLIAMS: Your Honor, I don' t have 

anything further. 

THE COURT: You can step down. 

- - -  
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