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STIPULATIONS

It Is stipuiated ad sereed by and between the
Parties hereto:

1. mat the deposition of DR. GLEN LAU mav he teken
before Micheilie S, Benes., RPR, General Notaru Pubiic, at
tha time and piace wt forth on the titie psse hersor.

2. mat the derosition is taken pursuant |0 notice.

3. mat the orieinal decosition wit! he delivered
to 1. Josesh Batal |1on. attormeu for Dafengdant. and a
18 certification of sama will ba filed with thae Clerk of the
11 District Couxt of Knox Countu, MNebraska, satting forth
12 that the demosition was taken snd the costs thereof.

13 4.
14 foundat ion are reserved untl| the time of triai.
1S S.
16 transcribed outsides tha presenca of the witnass.
7 6. mat the signature of the witness to the
18 transcribed copu of hls desosition I8 valved.
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DR. GLEN LAU,

: 2, i7el e ouce [1oat oy
3 hereinafter certified.

a examined and testifled us fol!ousx

s Witness's resoonee to osth:  'I )

6 OIRECT EXAMINATION

7 BY MR. BATAILLIDN:

8 0. Uouid wou state uour name f a the record.

9 A. Glen Fredcick La,.

19 Q. And, Doctor. | need uvour Social Securite Nuvber.
11 A. 587-28—6741.

12 O. And uour data of birth?

13 A 18-298-29.

14 0. Doctor, mu nema is Jos Bataltion. | repressnt

1S Or. Negenagast In a iswsuit that™s been filed sgainst him.
B And 1'm going to ask wou somz questions thla af fermoon.

1 ask. Id

18 request thet uou ask m& 1O ciarifu the questions befors

17 If you gdon't understand the auestions that

19 voy enswer. |n that okau?

A. Yes.
21 0. Docior, wvhat is wour skecisitu?
A. Femiju practica.
O. Ang how long have uouy besn doine that?
A. _ | went Into prectica In 1964.

BRB

Q. Do wou have e curricuium vites. Doctor?
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1 A. Not vith me. no.
2 Q. You have one st the office. | taka it?
3 A. | could Wt one togather.
4 Q. Okau. Weil, then. let's back ue and do this the
5 wau |'m supposed to do It. When did wou graduate from
6 college?
7 A. Nineteen =~ coliege. excuse ma. Uhet levei of
a cotliese are wou talking about?
S O. tLet's @a back further then. Uhere did wou o to
12 high schooi?
11 A. Clesrvater, Nebrasska,
12 Q. And whet uvear did wou graduata there?
13 A. 1847 .
14 Q. All rloht. a&nd then wvhere did you g0 to school
1S after that?
i85 A Yeif. | took kind of & convoluted course. |

17 srent ana weoar at Norfolk Junior Collega In Norfoik,
18 Nebraska. Seent one war In the Northwest institute of
18 tedical Technoiogu In Hinneacotis following that. Then

after 1'a been in tha Sarvice., | attended the University
2L of Nebreaska-Lincoin.
Q. Okay.
a3 A. And from thera | vent to thae Universitu of

E4 Nebraska Medical Center.

s Q. And what branch of the Armed Services wveras wou
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school, for clesses during the dau and went back to

2 Bestrice and vorked at night.

3 Q. Then when did wou graduate from the University
4 of Nebroska-L incoin?

5 A ) did not sradusts from the University of

6 Nabreska-Lincoin., Comwiated mu Junior uear and vas

7 ascceeted into madical schoot.

8 Q. Al) rioht. Uben vere uou accepted to tha med.
9 schooi?

12 AL 1958,

1" Q. Did thew have a familu practice proaram then or
12 weas that Just gemeral -- or strike that. You'rs Just

13 taiking about medical school. Al} rieht. 1958, medical
14 school. When did wou oraduats from medical schooi?
[ S A. 186_2. - *

16 Q. And then did wou do & residency Oor on

17 internship?

18 A, t did an Internshio.

19 Q. And where wes wour internship?

28 AL At Brusn Memoris| Hospitai. Lincoin, Nebraska.
21 Q. Uas i1 a one-uvesr roteting internship?

22 A.  Yes. .

23 Q. And did uou have snd other seeclaltu frailning

24 after thoat?
5 A. 1 had ona uear of surgeru residencu.

MICHELLE S. BENES, RPR., JS WAM & ASSOCIATES. (482) 475-3376

6
1 in?
2 A. Harine Coros.
3 oO. Hov long vas fhat?
4 A. Twvo wears.
S O. From vhat vear to wvhat uesr?
6 A. 1951 through '53.
7 Q. Old you serve In the Koreen conftict?
a A. | wes not overseas.
9 Q. Uhat was wour ~ what did wou do In the Martne
10 Corps?
11 A. | was clessified as a combat shotoorasher.
12 Q. All right. DOrafted or were those the dsus when
13 wou could Join for two wesrs?
14 A. No. | wes drafted.
15 O. Orpu. Then wou vent to the Universitu of
15 Nebraska-Lincoin. Uhat vas uour mador?
17 A. Pre-megicinag.
18 Q. All rlaht. You wouid have sterted in the fatll
19 of "53 or 547
=] A. No. | stated in the fait OF 1956. After | taf?
2t the Marine Corps. | worked as a laboratory snd x-rev
22 technician at the Lutheren Hospitatl IN Bestrice., Nebreskas.
23 Q. For sbout tw uvears?
24 A. Uell. actustiu, | vorked there untii 1958, |

25 continued to liva INn Beatrice but drove to Lincoln fa-
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| Q. Uhera?
2 A. Saint Elizabeth’s Hoseital, Lincoln, MNebrasks.
3 Q. Ail rloht. And wes that a two or e four-uvear
4 residencu?
5 A it wvas a one desr residency.
6 Q. Old thaw ~~ that one-vesr residency Proaram. was
7 that -~ that wasn't to itrain vou to be a general surgecn.
8 wes 1t7
9 A. It wvas part of that. ues, althouesh theu didan®t
19 have e four-vesr orocrem. |t wes 8 one-uwesr prowram, It
AR ves genera| surgery,
12 Q. Uhen you finished that. wou were sueecsed to be
13 a genersal surveon -~
14 A. Mo, s — .
15 Q. ~- & wou verg supasosed to be one vesr fowerd a
16 general surveon?
17 A, | ves sucwosed to be one vear fowsrd that.
18 0. Atl right., Uss that affitiated. that suvrgery

18  residencuw, vas that affilisted vith mu teachim
institution like a mniversitu?
21 A. No, -
0. And that was at Saint E’'s, did uou sau?
A. Saint Elizabeth, ves.
24 Q. Theu stt1t don*t have that Prooram, do theu?
A No. thew do nmot.
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Q. Uhen did that proeram end, If You know?
A. i'm not sure.
0. Ues It gesioned oniy to be a one-uvasar prooram?
A. Yes.
0. Uas It desioned Faageneral practitioners and

shusicians that wvented to do general surverw but coulan't
get into any other srooram?

A. | can oniy olve uou mu imeression of wvhu thew
had It. I belleve that It probabiv had a twafoid purvose.
One wvas to fulfiil a requirement for some Other sececialtu
program such as urciogu whers thau wouild require a
one-uvear general surveru resivency befors going into their
subseeciaity sras,

O. All right.

A. The other purvcse vas probebiu to better precere
senerat practitioners for enterino practics.

0. S0 that theu could do relativelu simle
Procedures?

A. Yas.

0. Hov lsroe a residency was It O how menu
residents were thersg at mu single class?7

A. Two.

O. Ail rloht. Two. Old wou start a private
Practice then during thie residencu or after this
residgencu?
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two primary hospitails.
0. All right,
saleruys I8 that correct?
A. Yes.
0. And how tong I8 wour contract? Is It a

And wou're paid a straloht a

vear— to-uasr thing or 8 month-to-month, oF can wou tell

na?
A. A vesr—-to-vesr.
0. And you hava a contract vith them, | take It?
A. Not reaiiu. An Informal contrect,
0. All rient,
Aa. | work. Thau pau.
Q. All rloht.
MR, DOMINA: You too much. Them not sncugh.
A. Right.

a. (Bu Mr. Batsl tion)
in 89, or how did that work?

A. No, 1 did not satl |t
informed mu patients that
and gave then the choice of phusiciens to uttlize but left
the choice w to them. And In terms of mu arrencement

Old vou sell wour practtice

| closed muy practic® and

| was fieavinu sctive practice

ulth the practice at that tima. the practica wes evaluated
for Its worth, and | was paid one-fourth OF that valua.
Q. Bu wour periners?

A. Bu mu partners,
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A. After thls resigencu,

Q. Uhere did you start wour pxivata practice?

A. | Joined Drs. Vendt and Ueston In Lincoln.
Nebrasks

Q. And wvhat uaer?

A. 1964 .

aQ And you've been in privata practice aver since?

A. | & no lower In private prectice.

o Uhat do wou o novw?

A. 1'm Vice president f a Medica! Affairs st Bruen
HMemortal Hospital., Lincoln. Nebraskn.

0. Uhen did wou start that?

AL 1989,

0. S0 you have not ectivelw praecticed In tha area
of sereral practica or familu practice since 1889: |s that
correct?

A. Yes.

0. Ad as Vice President of Medical Affairs, what
are wour duties?

A. Primerily liaison batween the medicatl staff and
the edministration of thla hospital.

0. | taka i1t that you were primary =~ the hoseitat
in vhich wou Primeci iy sracticed during wvour a-(vote
prectice wes Bruan: Is that correct?

A. 1'd sau that Bruan end Saint Elizabeth wvera nu

r?lCFELLE S. BENES., RPR, JS WRM 8 ASSOCIATES, (4@2) 47S-3378
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a. All right. And who verse uour pertners a? that

time?

A. Or. Wendt, Or. Yeston -- Excuse me. Let ma
back ue. | think Or. Vendt hed airesdu ratired at thet
point. So It would have been Or. Yeston and Or. Hinerichs.

Q. Is that H-E-N-R-1 --

A. It- 1-HR I-C-HS.

Q. Uhat tune of practice did you have == or strike
that. Old wvou ever becoma boerd certified? -

A. Yes, 1did.

Q. Uhen did wou becoms bosrd cartiflied?

A. 1'm nat certain. but | think |t wes asbout 1966,

Q. All right, And when | saw that. you becems
board caertified In familu practices is that corrsct?
A. Yes.

Q. All rioht. W uou becems ™~ wou think 1t ves
arroximate iy 19667

A, Yes

O. Old wou recertifu? . e

A. Yes. fTour times.

-.Q.  All rioht.
avery how of ten?
A. You have 1o be recertified averu sSa8ver uasrs.

And that wouid have been vhat. oxa

You're given the oprortunitu to tru the first tiae in the

sixth waer, | batiava that | did that ssch tima. 3

MIOELLE S. BENES, RPR, JS WURM 8 ASSOCIATES, (482) 475-3376
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Q. Old wou ever have to retske the axamination?

A. No .

O. Are wvou still board certifims in Tomiiu
aracticae?

A. Yes, | un.

O. when does the certification run Out?

A. | wes recertifioed a uesr oqc,

0. All rloht. Have wou Pub i tshed?

A. Oniu one pacer when | vets a sentor in medical
school .

0. All right. Can You == did vow prectica aver

substential iy chance from the time that wou stacted femiiu
practice until the time wou retired? And bu that | maan
a8 fa- as uour patient census |s concerned and the t——
of cases that u x sow.

A. | stooped coing cbstetrics asoroximataiu three
vesrs beforae | left practica. And | exmect that aver the
coursa of 25 vears, mu swoicsi practica probab iy
diminished bu cholce.

0. Anu Other chences?

A. Na.

a. A8 Tar a3 the veneral o908 or waliness Of uour
FoPuintion, that stoved reiativeiy stable?

A. I would have to sau that the averace mMe of mu
Patient poputation probabiu incressed over the ueers.

MICELLE S, BENES. RPR. JS WRM 8 ASSOCIATES, (482) 47S5- 3376
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0. what stoe vas it. If wou can recall?

A. 1 don"t recatf.
Q. Do wu know the Wiebe ihavses or the Wisbethous'
fomi tu?

A. No. | do not.

Q. How wvali do wou know Mr. Domina?

A. 1 heve mat him saveral fimms sincea he 18 &
femi tu member Of a cood friend of mins and & clssamate of
mins.

O. Ang, now, he's obviousiu ot a =~ he is a
classmats OF woOurs?

A. His reiative was a clsssmate of mina.,

a. Ckmus. All rloht. ho ves that? -

A. Or. Alen Domine.

0. All rlaht. Ad Or. Alm Domina wouid pe his
cousin o soma such thing, o~ do ws have mu tdea?

A. Uncie. | believs.

0. All right. And you and Or. Domina vent to

schoo! together IN medicet schoois 18 that rieht?
1

A. Yes.

Q. Al right, Hes M. Domina ever cone mu work
for wou?

A. No.

0. Yere wvou Involved IN anw of his pailtical

andeavors ulth respect 10 contributions. at casters?

Pt
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Q. All rloht. But as far &3 wvaliness, |t wouid

chengs onlu vith respect to E@7?

A. That woulid be mu assessrent, wves.
Q. Okau. Old wou asver treat patients with
me {enoma?
A, Yes.
Q. $ow menu?
A. Icm't == Ilcm't tall wou. At lest two that

t cen think of rloht off the toe of mu head.

0. How lome ago are wa taikine about that vou wvouid
have treated these two patients?

A. Oh, the first one wouid have been probativ
tventy veors sgo. And the 123t one Perhoes five uears
ago. No, strika that.

O. Oxau.

maianoma Or vith a mole that turned out to be malianant?

Probsb tu saven or 2ight vasrs WO,
Old esch of then present to you ulth

A. Gne of them oresented vith disesse that wves
aireadu metastatic. The other one presented vith a mole
that was disgnosed 8% beine malignent.

0. All right. And vhich one presented ulth & moile
that wes lster disonosed. nurber one or nurber two?

A. Number two.

Q. Okad. Old the second wtlent. the more recent
patient. what wes tha outcome, if you cm recall?

A. Sha wes vali the iast | know -~ | kpew of her.

MICHELLE S. BENES. RPR, JS UM & ASSOCIATES. (482) 47S- 3378
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A. 1 think I did contribute to his affort, ves.

Q. All rloht. And so wou'va known . Oomine fa
auite a vht £ I8 that correct? Would that be a fair
statement?

A. Dafinition of aquite a vhi le?

Q. You've Known him for st
fiftesn yesrs?

A. Probeb Iy ten veors.

0. Have vou had mu business geallnes ulth him at
aitl other than this casa?

A. Yes.

least tha i&st fen or

O. How menw, If you can tell mm. genersiiu?

A. ! talieve that he sskad ms 10 evaluats two ofther
coases.

Q. In the natura of medical materactics o In the
nature of Just general personal InJuru? v

A. In the nature of mailpractics.

0. Have wou ever served as &8 wiiness for sither hil
or his firm In the past?

A. No.

Q. Have 4o ever given s decosition in s medicsl
neo §igenca case before?

A. No.

P. Have wou ever been sued for medical neolisencs?

A. Yes.

MICELLE S. BENES. RPA, JS WA G.ASSGU\TES.’ (482) 475-3376
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0. All rloht.

2 have been taken in those c&ses. however?

3 A Unaere | vas suved?

4 Q Yes.

S A. Yes. Yes.

6 o All right. 1've Just gotten shesd Of musalif,

7 Doctor, Just & second. All rloht. How menu times have
8 wou been sved for medical nedligsence?

9 A Oonce.

re Q. How law @0 wes that?

11 A. I think Pprobsblu 2ight. nine, ten uvears 0.

12 O. And wmt wves the nature of that suit?

13 A. it was ailegen that cerebral patsw in a child
14 resyited from a delaved cesaresn section,

15 Q. Ckay. | asaumg that wour insursnce rates wvent
16 uve after that arxd that's when uwu decided wou wented to
17 ston delivering bebies?

18 A. | thinh I had siresdy stomped before that.

19 0. You storped before wou were suved?

20 A. Let me correct that. 1 think | did continue
21 gelivering bables at that point., but the suit wesn't f1ied
22 uvnti | manu vears after the occurrerxce. the alieged

23 occurrence. | don’t belleve that mu malpractice Premiums
24 did eo w ail that moch.

= Q. At least none that wou could tell that would be

MICHELLE S. BENES. RPR. JS UWRM 8 ASSOCIATES. (482) 475-3376
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venrs ago?
A. | believa so.
O. All right. Vas thera enother attorneu
resresent ing Dr. Swanson?
A. Yes, there uas.
O. D0 you remesmber who that was?
A. It vas Fred Keuffman. | ballave.

| beiiave so.

0. Ail rloht. And uowr defense to that claim wes
vhat. | uoy cen recsil?

A. That it wves NOt becouse of a daliau., it was cue
to uNknown causes .,

Q. pAm | correct N sssuming that you would have
hendied the prenatsl and perinstal care untii vou thousht
It vas nacessaruy 1O do & C-section, and then uou would
heve cailed In Swenson?

A. Hs vas called In esriier in the dau Of tha
det Iveru.

Q. And then wou wouid have both mece the decision
with rescect to whether to do the C-section?

A. Yes, ues.

0. All rloht. Okeu. Do you remewber ?henamg of
that chi id?

A. No, | don"t.

0. All rloht. #And then how long 890 were wou
contacted in reiation to thls case bu M., Domins?

MICHELLE $. BEMNES., RAPR. JS WURM a ASSOCIATES, (482) 475-3376
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reiated to that clasimi i1s that correct?

12 A Thau settied befora |t went to Juru

13 0. O, okaw.

14 A That souoht & sgttiement. and It vos settied.
15 Q How manu other gefendants wvers sued Desicoes

17 A One other .

18 Q Uss that the boseitail?

19 A Mo,

=] O. tho wvas it7?

21 A It wos the COstetricien,

22 [0} Vo was that?

23 A it voes Dr. Steven = | have & matal block, I'm
24 sorTy "~ Swvenson.

=3 Q Ang wou think that case wes tried sicht or ten

MICELLE S. BENES. APR. JS WM 8 ASSOCIATES. (482) 47S-3376
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2 A. No. That's o femiino. ves.

3 Q Uho recresented vou M that cesa. If wou can
4 recaii?

S A. A v . Lamson from Omoha.

6 0. Dig that case go to trial or wos 1t sattied?
7 A, Yes, it did.

8 0. Vas It tried in LIncoln?

9 A Yes.

re O. Ailright. And | sssume wou 90t & Jefandant's

A. th. | think that | wes Called somevhera in
Pparhers Januaruy. {'m not ons huondred percent sure.

Q. or?

A. Of thls user.

0. All rloht.

A It mau have been Cecember oOf *S2.

0. aAnd then vhat materials have wou had an
oaportunity to review?

A. i revieved -~

O. Let me beck UP.
Uhat materiais did vou tnitialtiv review?

A. | reviewed s memorandum from David Domine
summarizing the chronoiogu of sctivities.” | looked at a
pathoioou resort from LCM dated 9.16-82.
notes from UNMC Internal Medicina Clinic dated 818,82 and
sloned 9,22/82 by Phi |1ip Bierman., N.D. | reviewved 8
surgical pesthoicoy rerort from 2C revisving pravious
tissue slides and dated B/18,82. sienad bu J. Linder. M.D.
| reviewed copigs of handwritten and tured notations,’
Presumad lu cories from tha medical record of Dons
Visoe Ihaus kent bu Dr. Nogengest. Thesa two sheats vere
not labeled. Number six. a bundia of matertal containing
the ciinleal lab data sresumed to be al lab work.
Coples of records labeled 0. J. Negengest, M.0. and Donna
Viebalhaus. Data of birth 1271064, This packat of

| oot ma d of muse!f main.

| read progress

MICELLE S. BENES. RPR. JS WRM § ASSOCIATES, (4é2) 4753376
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tnciuded the two sheets described w in number
five before that werg not jabeted. Bundie of materiai
labeled National Cacer institute. POQ State-of~the- Art

fanAR-AE-BA SR L B snt s

Coarwer Treatment information dated 76,82, And a8 record
from the AMC that sewesrs to be the ortainat record of
Domna Wiebe lheus vhi te hospitatized
Q. All right,

material

In that institution.
ANd ¢o wou st i have the memo from
M. Domina refilecting the chronologu?
A. Yea. | do.
0. 0o you have that vith wou todau?
A. Yen. 1 do.
Q. Can wou show It O e, plesse?
(Exhibit No. | wes marked
for identification.)
0. (Bu M. Batallion) And we can substituta a8 copy
o get wou the original back. Doctor.
A. All right.

0. Exhibit No. 1 Is the memo from t4. Domina that

you wouid have received back In Januaruy OF 'S31 i1s that
correct?
A. Yea. It's dated Februsru 17, 1933,

Q. But this would have been Part Of tha initial
informat jon th'at wou received vith reseect 10 wour review
of this cese?

A. Yeus

MIOELLE S. BENES. RPR. JS UWURM 8 ASSOCIATES. (482) 475-3376
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a3
wou what's been marked &3 Exhibit No. 2. are thosae the
notes that wou prepared with respect 10 wour test imonu
todau?
A, Thesa sre the notes that | took In reviewving the
text that | previocus iy mentionad, ves.

Q. And is there snuthing alsa in thosa notes
besides Just a sunoesis af ;lhat information in tha text?

A in terms of materiai. no. It’'s all from that
text .

Q. Okay, And then tha other two documents that wou
have up front here are vhat?

A. Ona is tha packat of material that contains tha
isboratoru, clinical madicing lsboratoru shests end
hancwritten notes taken from -- presumeblu from Dr.
Negengast's flles. At iesst theu're lsbaled with his
the Initial avaluation of tha tumor. soms information from
the Medical Center vhich (s a8 -~ at
evaiuation done bu Dr. Biermen. the examination of the
original slides dona bu tha pathologist at the LNT. and
then there's the two sheats that | jsbaied number five In
mu deta bank here that were not otherwiss identifled but

least part of an

sooear in this other document from Dr. Negenoast.
Q. And then the third packet here, vhat is this?

A, This is a pecket isbaled National Caxer

(432) 47S-3376
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Q All rloht.
an oeportunity to review mu sdditionat

Subseauent to that time did vou have
informat ion?

A. I have reviewed a comy Of the =~ 5 desosifion
¢iven bu Ur. Negengast.

0. Anuthing else?

A. Ang | did review soma information In & textbook.
Q. Uhich text vas that?

A. It's the text labeled Cancer Principles and

Practice of Oncologv bu Devits, Hesiman end Rousenberd.
Uoiuwna 2. 3rd Edition. Copurioht 1983,
0. All right, Do you have s caw of the articie

there. or that’s Just wour notes?

A. No, these are Just mtes that | made from that.

O. Okau. Uell, ve micht as wall moke sn exhibit Of
averuthing you've eot there, Doctor., It wili Just meke It
a |ot emasier.

A. All right.

O. So if wou wouid do uour notes first, put then
21} 1ogethar there, &d wa’ il meks It Exhibit No. 2. The

court recorter will mork
worrty ebout (t. Ua’ll stoele
mark it as Exhibit No, E.

You bm't have to
It together, end then she' |

It for you.

(Exribit No. 2 wes marhed
for Identification.)

Q. Bu M-, Bataitlon) All right, Doctor. Hading

(482) 47S5-3376
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tnstitute. it's msterials Presuned iy aotsined from Tha
Notions| Cancer Institute & at least their mulications
sovided to m2 bu M. Domina.

Q. S0 let's ="

A. And | have a susmeru of what
Domina.

Q. All rloht. Lat's
mork as number ~~ Exhibit 3 tho informatlon frun The
Notional Cancer Institute dsts bank.

(ExhiDit Nos. 3 and 4 vere

1 sui? to M.

Why don't wou give == this.

morked for identification.
Toctor., haeding uou what's
bean marked as Exhibit No. 3. can vou identifu thet for
the record?

A. 1t’s tho data from The National Cancer
institute, POQ State-of-the-Art Cocer Trestment

~

Q. (Bu Mr. Batailtion)

Information M meianoms.

Q. That ves provided 1O wou by M. Domina’s office:
Is that correct?

A. Yes.

Q. And that 1s what? Areroximsteiu how menu Pages

A. Nina psces.
Q. WV then Exhibit No. 4. cen uou identifu that
for us?

MIGELLE S, BENES, RPR, JS WRM 8 ASSOCIATES. (482) 475-3378
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1 A. Yes. This is & remort that | pPresared and sent
2 to Mr. Domina.
3 Q. All rloht. When ves that resort orecaced?
4 A. It's not deted. To the besr of mu recoilection.
5 In March. perheps. of thls uear,
6 0. Ailrloht. Hed wou had an ceeortunity o review
7 O, Nodengast's decosition bu the time uwou comelied that
8 recort, |If vou can recali?
9 A, No.
19 Q. All right. And then vou =~ the rest of vour
i1 file is . Oomina's enclosure latter: la that correct?
2 A. Yes.
i3 Q. Ad that's dated wvhat data sgain?
- 14 A. Februaru 19,
1S Q. ‘831 Is that correct?
16 A. Oof "93. wes,
17 Q. Then uou have a uellow pleca Of paper. Uhat's
18 that?
19 A. It's & biil that | generated for meking coples

=] of thls resort. sent to Dave,

21 Q. Okau. And then the last document In wour file
a2 le vhat., a commi tation of ucur hours?

A. Yo
24 Q. Okaw .

A. This shee?t is a comel lation of MU hours.,

MICHELLE 5. BENES. FPR, JS WM 6 ASSOCIATES. (402) 475-3376
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A. ! don"t know. t vould estimata thet probablu

1
2 all but mawba =n hour of It. hour and & half mauba.
3 0. You gon®t have Dr. Negencest'a whoia record with
4  wou todaut 18 that correct?’
5 A. No. | don’t.
6 Q. But You do have 8 copu Of |t 858 far a3 uoy RNOW
7 ar ==
8 A. No.
9 M. ooriNAas - Counsel, | think the witness has
10 said he hes a series of notes that he bailieves are from
11 . Nacengast srd m one-rose LM clinical medicine resort.
2 R, BATAILLON: Right.
B tR. DOMINA:T You've esked hin If he hes the
14 vhoile record.
15 MR. BATAILLON: And he dossn’t know If he doas
16 a- not.
17 M. poMiNAY - If uvou meen the Patient’s !ifelons
I record. which mau be what he understands. |’'=m not sure
19 the tw of wou sre communicating.
o2 R. BATAILLON: That's rloht.
21 MR. DOMINA:T | belleva thils io be the entire
27 record reisted to the period of tims during the
eragnency. | don’t knov wvhat vou maan bu 24U
24 interrogatory.
MR, BATAILILON: | understand. Whwe don"t we Just

MICHELLE 5. BENES., RPR. JS WURM 8 ASSOCIATES, (402) 4753376
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1 Q. Con 1 see It. Doctor? Okau. And It looks llke
2 wou have sbout seven hours In the cease so far is that

3 correct?

4 A mat wves before | iooked at the derosition. ves,
S Q. Okau. This would have been the hours that wou
6 wou id have spent yp 1O the time -- strike that. You have
7 about saven bours In this beforae uwou wouid have sesn Dr.
8 Nagerwest's of fice notes but after wou woutd have

9 senerated the resort: le that correct?

19 A. Uati. | sov soma Of Or. Nagencast's offica

1t rerorte. Mal wes pert of whet wvas sant to me 1O review.
» P. | misscoke. The saven hours would be what uou
13 had eenerated w wunti | the time and after vou comoleted

14 the written reports Is that correct?

IS A. It vould inciude the resort that | eenerated.
16 wes

17 Q. But 1t wouid have been before wou had an

18 aortunituy to review Dr. Nagengest's derosition?

19 A Yes.
20 Q. And | sée UCU did It -~ wou've 0ot It kKind of In
21 sourts. An hour and » half. &n hour and & half. An hour
e2 end 8 half. Three quarters of an hour. An hour and then
23 three suarters of an hour. Hov much of this thnhu wouid
24 wou estimate was spent In reviewino medical records, If
25 uou can tell me. If wou know?

MICGHELLE 5. BENES, RPR. JS WM 8 ASSOCIATES. (482) 475-337%
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make it ciear. Let's make mother exhibit of the tw
other packets in uour dossier there.

MR. DOMINA:T Dne exhiblit?

MR, sATAILLON: |t doesn™t matter how you want
to 0o 1?. There's tw different peckats, so laet’'s mark it
tw different axhibits.

(Exhibit Nos. 5 and 6 wers
morked fa- identification.}
Q. By h _Batal 1ton) Alt rloht. Doctor., handine
12 ucu chat”™s been merkext as Exhibit No. 5. Can wou identify
11 that for us?

© W NO v AN

12 A. This is soma of the matectiat that wes provided
13 to ma bu M. Domina.

14 Q. That woutld have been part of tha initiasl peckeas
15 of materials: |Is that correct?

16 A. Yes.

17 Q. And then Exhibit No. 67

18 A. Also materiais proviged O me bu ¥4 . Oomins

18 vhich Includes primart iy Informat lon from tha University
23  but also includes the two unidantiftied sheatse that |+
21 raeferred to befors.

2 Q. All rloht. And that would have been a spart OfF
23 the initintl packet of materials sent to woui'ls that

14  correct?

.4 A. Yes. 1 .

MICHELLE S. BENES, RPR. JS WHRM 8 ASSOCIATES. (482) 4753376
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0. Vere there mu other materiais sent to wou
initialiy other than the information that we have marked
as exhibits here?

A. There was a record that | took to be the medicat
record from tha Universitu OF Nebraska Medicai Center,

Q. Mmuthing else?

A. No .

Q. May | sea wour resort, Exhibit No. 4. Uoctor?
Do wou know Dr, Nogengaest's son that prasctices surgery
hers In Lincoln?

A. Yes. 1 do.

Q. Do wou know ~~ how do wou know htm a— what's
vour experienca ulth him?

A. Uaell, | flrst mat him when | oriented him Into
this hospital as he entered Practice here in Lincoln.
Nebraska. Since that time. oniu throuch meating him at
comnl ttee meetings and ~7

Q. He"s a staff ehusictian here at Bruang is that

A Yes.
Q. And ha's a general surveon?
A. Yes.

O. Uouid he be guaiified.

exclsicnal bilorsy of a mole?

In wour orinlon., to do m

A. i'm sorru, | missed the tast part of it.

MICHELLE S. BEMES. RPR, JS WIFAM & ASSOCIATES, (482) 475- 3376
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Q. And do vou Ntend to offer mu oeinions es to
Mrs. Uiebalhaus® proencsis had the bioPsw besn excisad

eariier than it wes? =
A. No.
Q. Do wou have mu oeinions M that issue?
A. | thinh 1 mede a statement In mu meterial that |

submitteg 1O te~, Domina, if | meu refer to Mat.

0. Sure.

A. In thls case there wes som= COelau batwesn the
time the mole wvas first mentioned in the shusician's
records snd the time of bhiopsu. At
lesion vas probabiu alresdu IN the vertical growth ehase,

least a manth., The

and va camnot sau for sure that the uitimate ocutcome wouid
have been different If excislon hed occurred a smonth
eoriler. MNaverthaless, the delsv couid veru == wouid veru
easi i have contributed bu atlowving increassed derth of

And then a
littie bit further down | saw that It is mu ooinion that
cood medical practice wuid have dictated encisioneald

invesion es well &s jumoh node matastoesis.
e

biorsy vhen the change was flrst brought to the stiantion
of the shusician.

a. Youid you saree that examination of the mola mau
a mau not ba indicative of Its ievel OfF investon?
A. Yes.

O. All rlaht. So that wou could hove a completeiu

MICEILLE S. BENES. FPR, JS WURM 8 ASSOCIATES, (402) 47S-3376
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Q. -- of a moie?

AL Yes.

Q. All right. And he wou!d also be qualifted to do
8 broadening o & videning of that excision In the avent
it was found {0 be & malionant tumor?

A. Yes . : A 7

Q. A referral by a genersl practica phusicien to
Or. Nagengast’s son would be scwroeriste If the phusiclan
beiteved that there nesdsd to be further treatment from e
surgical standroint for a diegnosed meisnoma: is that
correct?

AL Yes .

Q. Did wou ever meke anu referrais to Or.
Nagengost's son. the surceon bere In Omsha or in Lincoin?

A. He vas not in proactice vhen | wes 1o practica.

Q. All right. Doctor. i1t's mu understending that
BOU ore being offered as a witness bu the Plaintiff 1o
testifu on issues of the stonderd of medice! care, s
fhat uvour understending?

Al Yes,

Q. ANu other issues thet uou intend to tsilh about
other thon the stendard af medical core rendered in this
casa?

A No.

H_IU-E..LE S. BENES, RPR. JS WIRM & ASSOCIATES. (482) 4753376
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normal jlooking moie that could be s Ciarks {U maisnoma,
wou id uou sgres with that?

A. Possibiu.
M. oo
humothat ical iu?
FR. BATAILLON: Hueothaticaliv,
A Hupotheticaifu, wes.
Q. (Buw M. Bataillon)

Are uou taiking sbout

All rieht. But You haven'?t
done mu resesrch ulth respect 10 thae doubiinge rate a3
of tha jssues ulth rescect to causation In this caser is
that correct?

A. No, onlu reading the one text and not atl of
that.

O. All rlaht. And s0 vou're not presered to offer
mu cPinions one wau or another as to whether Or not |t
wous i have mece a difference in the outcomes s that
correct?

A. That's correct.

Q. All right. Uelt., let’s talk then Just a minute
about the standard of medical care ulth resrect i0 .
Nagergast. Uhat I'd tihe to do. Doctor, 18 ask uou what
criticisms, |C mu. wou ham es far as Or. Negangast's
cere |s concermed, and If thera's more then one, then ve
can go back and talk about them individuaiiu., So If gou
can list wouwr crinions with ressect to Dr. Negergsst.

—

BICHELLE S. BENES., RPR, JS WM & ASSOCIATES, (482) 4753376 :
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A Uell. | was alwaus tausht that in the case of a
pigmenfed lesion on the skin. that if there vas chenge,

anu Kind Of & change, color chawe, slevefion, size, that

the prudent thing to do at that point wouid ba exclsionai

bicersw. The criticism | have I8 that apperent ivw that vas
not done.

Q. All right. Anu other criticlsms?

A m.

O. Now. when you talk about e pismented lesion.

wou'rs talking about a moie IN common pariance?

A. Uell. there con be moies without Plgment.

Q. Okoy.

A. i'm talking about tesiocns that have b——
Pigment s part of their structure,

O. Owau. Does It matter vhether the mle is raised

a If It's fist ulth the surface of the skin?

A. I'm not sure | understand vhat you mean bu
difference .

0. Uall, | sppreciate that. Uhen we talk sbout
pigmented lesion. do wa maen that it has to be &1 ares of
the skin that s raised. the leston has to be raised. a
cen it Just be & brown seot on the skin?

A. A nevus can be a brown seot on the skin.

Q. All rloht. And wou were =~ wou used the word

navus. and that would be the medical definition then of

MIGEILE S, BEMES. RPR, JS WA 8 ASSOCIATES, (482) 475-3376
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patient or ~~ strike that. Can you Olve us a oarden
vertaty, Doctor. | went vouy 1O took st & moie case? How
does that usvailiu occur,
husatheticai?

A. It wouid have been mu poiicy thet If | was asked
to jook at a mola snd vas told that it hed chenged |n some
wau, | would heve excised that mols.

Q. kau. At that time or whenever the Patient
wouid let wou do §t?

A. 1 vouid have sdvisaed doing it right then,

o. All rioht.
sauing to you | want to walt?

ifvou couid tall us Ina

At wou CM't recalt € patient ever

A. I cannot recall that.

Q. If s wtimt said to you | want 1O wsit, what
wvou id voy do?

A. If there was chenve. obvious chance. | would
tail then that it would be mu best fesling that a delsy
shou id mt occur.

Q. & would you tell than whwa?

A. Yas,

Q. uhat would you tell then7

A. That becausa of the chawe. ?he likatihood of
thts being a mallonant fesion was incressed, and that ¢
that were true. that the veru esriiest removal possible
wou id be prucent.

MICHEILE S. BENES, RPR. JS WWAM 8 ASSOCIATES., (4023 475-3378
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the piomented lesion that uou had referred to?
A Yes.
O. 01d uvou In wour practice remove these plomented

iesions from tima to tima?

A. Yes.

Q. And af all the piomented lesjons that you
removed., only two turned out to ba melanoma:s |8 that
correct?

A. Yes .

0. Ail right. A one had airescu prooressed to a

maetestatic staget is that correct?

A. Yes.

Q. And the other ona aoparent iv not?

AL That's correct.

Q. HOV menu plgmented lesions do wvou Think uou

removed in wouc wears Of familu practice?

A. | gon't think that § could give wou an sccurate
estimate. | wouid guess that | probat v removed f{fteen
or twentu a wesr. Multipiv that bu tventu-five, and wou
might have a ballpark figure.

O. Sure. | ungerstand. Did mu of the patients
that wou talked 1D elect to detlsy removing the leslm ever
that wou know of?

A. | do not recall that ever haeening.

Q. All rloht. #hat genersiltu would you tell the

MICHELLE S. BENES. RPRl. JS WURM 8 ASSOCIATES, (482) 475-3376
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O. All rioht. But if the patient vmted to deiaw.
the wtlent oalauss rloht?

A. Yes. but } wouid have gocumented that.

Q. Ail rloht. You wouid heve documanted that tha
patlent vmts to walt?

A, That theu refused sxcision at that tine end
elected to watit, wes.

0. All right. And there's realliv nothine uou can
do asbout that es ® phusiciens is that correct?

A. Not if theu refused. right.

0. | sssum2 that every pigmanted leslon that wou
removed was one that had recorted to vou soma chengas 18
that correct?

A. Mt necessari lu.

O. uhat Other piomented issions woulid vou have
removed?

A. I1f this vas a plomented lesion th = =rea that

wes likelu to be irritated by clothing or bu soma function
of the work that thew sertormed, { wiohi have removed thet
even though there were no chonoes. If thers wvera & sole
on the peim of the hang or the sote of tha foot. | would
have removed that.

0. And that woutadn®t have been so much for the
potential of malignancu but a8 f a convenlenca of tha

patients Is that correct?

MIOELLE S. BENES, APR, JS WRM & ASSOCIATES, (462) 4753378
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A. Except for thosa M the hend and the foot.
There’s a higher Incidenca OF malionencuy in those
and

lesions,
1 would not have done that Just for their conveniencs.
O. But

clothing.

If theu had one that ves irritated by
then that woulid have been ona that wou would
teke Ooff mostiu for the satient's convenlence?

A. Mostiu, or if there wes mother chance.

Q. | vndarstand. For them 10 bring It to wour
sttention, does that sutomaticaliu meen that therse's &
changa?

A. No,

Q. Old wv ever have a Patlent that cam to wou =~

that nu.~can remember that cam to you and asked wou to
ook at & maia that you do not balisve had M U Idea that
there vas a chance that & moie couid be cancerous?

A. Uouild Vv restate that?

Q. Have Vv ever had a pafient that came to wou
that asked to wou check a mole that wou betieve. either
directiuv or indirect!lu., had M ides that that moia had a

chence to be cencerous?

MR. DOMINA: 1711 obiect ON foundation. GO
ahesd.
A. 1 belleve that that occurred.
Q. (Bu M. Batal llon) How menu times do wou think?
A. I have no estimate.

(482) 475-3376
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the Patient's fallure to follow wour odvice? t

A. 1 It's my responsibl ity to emwhesize to
that rati=nt the imortence of doine that. But |If theu
sti Il refused, then | wouid documsnt that refussi
record.

think

in my

0. if uou told tha patient that It wes mailenant.,
that there wes a chars that |t couid be malienant. would

that be snough do wou think?

A mat simpie ststaement, | don"t balisve that.
wou id be encugh,
0. All rloht. How much do you @ot ta do. Doc?

A. | think wou're cotised to taild him not oniv that
this could be malignent but that the natural historuy of
msfignant malanomas 18 veru bad: that there is no cood

treatment. Once a lasion like that becomss metestatic,

“their risk is much hioher If theu dalau.

0. All rieht. And uoy think sou did that In sach

and everu case of anubodu that ever refused?

A. | don"t recall snuwbodu ssecifically that
refused.

Q. All rlaht.

A. But I beliave It would have been mu Practice to
do that.

O. As far &s d—. Nagengest’s record |s concesned,
wvhen is the first tima "~ strike that. Bassed on vour

(4323 47533786
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O. VVouid uou mgree with the statement that most
Patients that come 1O you and sk you tOo check a mola have
an idea that the maie could be cancerous?

A. 11's mu feeling ~~
O. Ten.
A. =- that from some articie that theu reed or some

axerience that theu've had. either famiiu member oOr

somathing tike that. that theu are sensitized sbout a

Pigmented navus and that would promot them to ask me about

a leslm.
O. #And tts Potential of beina cencerous?
A. And their coxern for that potential.

0. All rieght. Woul!ld wvou agres that most Of thosa
In and sk uwou tOo check a mole then st
icea that there's
8 chace that the moie coulid be carcerous?

patients that coma
lesst INn the beck Of their mind have the

A. | don't know If most of then do. but certainiu |
vould think that that would be the primarw resson fa-
asking for It.

Q. All Ad 1f wou told 8 patient that wou
Thought the mole shouid b8 removed. wou wouid exeect tha
satient

rloht.

io foillow wour advice?

A. Yes.

Q. And I the patient does not foiiow wour sdvice,
Is It wour opinfon that uou wouid Mt be resconsitia fa-

H:U-E..LE S. BEMNES. @’R. JS WUR 8 ASSOCIATES. (482) 475-3378
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review of his record alone. vhen le the first tima that

vou believeg them la a documented chanwe In this moie?

A. Mou 17
a. Sum. Go mhead snd look at the record.
A. The cniv notation indicating 8 change vos made

on 8-31-92 when the notat{on saus mois uliceraied.

0. All famst ha
shou id heve recommended excision at that tima?

A Based only M his record?

a. Yes.

A. Based oniy M his record. ues.
been reesonsbie.

Q. All riatt.
revieved. do wou have an ocrinion s to when he shouid have
recommended the moie to be excised?

rlaht. And wou belleve that at

that wouid have

Now. based on everuthing that uou've

A. Yes.

0. Uhen?

A. M the 22nd of August. vhich is the first
notation referring to the mola M the back.

Q. Orkau, And whu do you beiiave be shouid have
recomended excision M the 22nd of Auwgust?

MR, DOMINAY - Just a minufe.
A. Excusa me. ('m In error. Tha first notation
wos 7-9-92.

Q. {Bu M. Batailion) 7.9.82?

(482) 47S-3376
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A. Yes .

Q. All rlaht.

MR. DOMINAT  So the record ts clear. Is that the
dau he should have Tirst recomnmenced sxcision?

0. (By M. Bataillon) That wes after vour
attorneu, M. Domina. fliroed ww back In the rerord 2
Hittie waus, | teke 1t7?

A. Yes.

0. All rloht. Now, lat's taik sbout -~

A. €2ut | hightiohted It. Go shead., I('m m u

O. Let's taik about 7-e-92.

A. Yes .

0. Uhy do uwou believa that there shouid have been s
recommendation to excisa on 7-8-827

A. From soms |nformation thet at that time It ves
referred to es being somevhat irritated. And | cdon't
recati the source, it mau have been the H 32 P In the b
materiail that | no lower have.

a. Old wou have a chanca tO review Mrs. Negerwost's
atrs. Viebe lhaus' derosition?

A. Na.

Q. If thae mole Iscn & interferes with her bra
stras, that cwld irritate ity Is that correct?

A. Yea .

a. ANd If that Is the cause of the irritation, wou

MICHELLE S. BENES. RPR, JS VURM 8 ASSOCIATES. (482) 475-3376
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strem, how high |Is wour lavel of susplicion of a cancerous

2 lesion?

3 A. It wuld depend 2 littie bit M the arcasrance
4 of that tesion when 1 axsmined |t.

s 0. All right. And wvhat woutld vou be l1coking for?
6 A i'd ba lookine for veriation In the color. |'d
7 be lookine Faveriation In slavation. |1'd ba looking fa
8 varistion in the circumference: that io. indentations a?
9 the circumferenca of the leslion.

12 0. All risht.

11 A. Ang sateliite (=sions.

12 (o] Anuthing elsa?

13 A. Evidenca of Inf lanmation. redness.

14 Q. All rlaht. What aala =~ 1s thers mu seecific
15 color wou'd ba locoking for one wau or another?

16 A. No, Just 8 variation In cola within the leston.
17 . O. All right.

18 A. Genersaltu, TS derker but not alwaus.

19 Q. So It the cola ves uniform In tone Or uniform
20 Incola. then that wouid ssu to wou that It mau not be

21 cancerous?

22 A. That would decresss mu susplcions,

23 O. And then if it's not elevated verw sch Or

24 derernding on the elevation., that woulid siso decrassa uour
a suspicion: I8 that correct?

MICHELLE 5. BENES., RPR, JS WURM & ASSOCIATES. (462) 4?‘5-33?5
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wou id recommendt |fs excision becausa It causes Irrtitation?
A. Yes. becouse it couid be the ceusa Of thet

Irritation, but It couig not aisa.

Q. But it’as not ciear at least at this tiwx=?

A. Yesh .

Q. m Juiu €7

A. Yes.

O. You would tertainiv recommend that the patient

watch It. |f sha coesn’t vant It excisad ~7
Yen.
“~ to sam If it charges?

>0 >

Ten.

Q. All right. Uould wou axcect that 1f there ora
charngea. the satient wouild remort 10 wou the chengas on
subsequeant vislfe?

A. 1 voulg exeect that., wes .

Q. 0o wou think it's necessaru for the phusician
then to 9o bark and examina the mole mach time even iT
thare's NO comaisint?

A. 1 thtnk that depends on tha ievatl of the
Ahusicien's suselicion.

0. 1T she coms not report ~7 1 the patient in thla
casa does not resort to the shusiclien env charwes In the
mole that sha's avere Of uhen she sees him on July 9.
1982, other than that IS being irriteted bu her bra

HICHELLE S. BENES. RPR, JS WURM & ASSOCIATES. (482) 475-33786
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¥ A. ir It vera fliat, it wvould decressa the
2  sussicion. IC 1t were elevated. |? wowid incresss.
3 0. And the circumference. Uhat about the
4 clrcumferance? The size or ==
5 A. If It's vniform and smooth et {ts circumferance,
6 1 Pwou id decressa uvour susRicion. |If it ware lrreguliar,
7 indented, 11 wouid Incresse your suspicion.
8 Q. And then, of course. If thera wverae satellifs
9 moles. how wouid wou ~°
19 A. If there —er emoaill arees of pPiogmentation
11 outaida of the primarw lesion, ittie satellites, that
12 would certainiu incressa uvour suseicion.
13 0. fd If not, then 1t wuld decressa wour
14 suspiclion?
15 A. | don't xnow that that would have a nesstive
i6 vailva,
17 Q. A Infismmation. |If the moie 1s, let's sau, on

18 the bra strap. wvhat domss that tefl wou?
19 A. It wouid probabiv incresse mu suseicion that
this MU ba 2 mechenical irritation.
21 "O0. Ail rloht. You baiieve thet Dr. Nagerwast
shou |d have recommended excision m that dsu for what
reason other than the irritation?
A. The historuy that tha patient gave that 1?7 hed
chamed .

RO
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O. And you cm't remembesr wherd that historu ~~
uour know ledoa of that historw ~ana&rom?
A. No, | can’t.
Q. 0o wou remember what the chance ves that wes
recorted?

A. 1t seemed like it had grown soma iN size and
that there was soma rednass.,
O. uell, the rednass s -- couid be sxpiained bu

the irritation bu the bra strac?

A. Could be., ves,

0. This growth In Size would be exiained, In wour
ceinion =~ the srowth IN size would be an Indication of an
increased tikeilhood of cancer in wour estimation?

A. Certainty incressa vour suspicion, ues.

0. if the patient reflected that she had never
reallu paid moch attention 1O It end didn"t know wvhether
It had gotten ijarger or smaller m Juilu 8. the oniu resson
that wou wouid recommend sxcision wouid be tontinved
irritation. wouid that be correct?

A. 1 belleve sa, without mu other factor thera.

Q. Sure. Al} right. Afnd that is something that's
compiatelu w to the Patient vith ressect to how much
irritation he ‘o she Is willing to put ue with: Is that
correct?

A. I think |f there was =~ sgain. If there vas m

MICHEILE S. BENES, RPR, JS URM & ASSOCIATES, (482) 475-3376
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1 A. No .,

2 Q. == on Auvoust 227

3 A. Mo,

4 Q. Do wou have mu recollection as to how wsuch
5 informat lon ha jswerted to Mrs, Uiebalhaus as {0 vhathsr
6 stve¢ shouid have had the moie excised?

7 A. N3. | don't,

8 0. Do uou have anu recollection Of what his

9 devosition wes VIth respect to how much informstion he
10 imeerted to her?

1 A. 1 don't recall that. no.

12 a. All right. tat me &sk vou husotheticatiu,
13 Doctor. If O, Nacenwest indicatad that In his oainton

14 that this moie shouid be removed because there is &8

15 possibility that there could be malionaxs and the Patient
16 indicsted that she wanted to wait unti) after her

17 daelivery, uhich was vithin a week & two, €0 you belisve
18 that he breaches the standard of care ulth that

19 information from a husothatical standeoint?

A. | peliave that ha shouid have sdvised against
21 wvalting and that ha shouid h as documented that » his
record.
a3 Q. In whet respect? You sasn. ba has sdvised

24 excision, axd then he’'s suroosed to Fut somathins more?
25  She refused?

MICHELLE 5. BENES, RPR, JS WAM 8 ASSOCIATES. (492) 475-3376
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Other Indicstion fa-suseicion. then it could have been
elective. ues,

O. Now, the next time the moie Is noted In Or.
Negenaest's record is August what?

A. Twentu- two.

0. Now, and & | understending wou correct iv that
1t the phva-h:im's ieve} of suspicion wouid be primertiu
that the mole vas Irritated becsuse of a mechenical
mechanism, that in uour oPinion he would Not be oblloated
to 90 back and check the male esch tima the patient cema
In. | f the patient did Not commtaln about [t?

A. | balieve that’'s propstiu rleht.

Q. Ail rloht. But if the shusiclien had A
continuino Index of suspicion that there micht be some
malignencu. then wou vould sau that ha at least shouid ask
the satient sbout it or would It matter?

A. if ha had a suspicion of mallgnency, he should
have remaved It vhen that sussicion arose in his mind.

Q. Ha sees the ratient then M Awust 22, ad at
that tins == 1 got to get to it, Doctor, §'m sorTw. Al
rleht. At that tima he indicastes in his record that he
sdvised excisiont in that correct?

A. Tes.

Q.  You have mu resson to belleve that he did not
aivisa excision -~

MICHELLE S. BENES, RPR. JS WURM & ASSOCIATES. (462) 47S-3376
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1 A. 17 she refused. If he advised her soainst
2 wsiting ond she a8til) refused, then | personatiuv would
3 have documented both of thosa pieces of Information.
4 Number one, that | had advised sgainst vaiting, and number
5 tvo, that sha did rafuse.
6 Q. Uhan uou dig wour record. dig uou use a soSP
7  mathod?
8 A 1'm npot familiar with that.
9 Q. All right. Uhen wou did -~ vhen Uy wrota wour
1@  records when uou vera In wour fam!iu crectica, did wou
11 nave a standard vay In which wou documented of fice visits?
2 A Are wou raferrine 16 written records. tused
13 records?
14 Q. Yas. Yes.
15 A, Ue did both. In tha easriu sert of au gractica,
16 wa hed wvritten notations. Probabiu in the mid sortion wa
17 s=switched to a dictated. tuwed record.
18 Q. Did wour record look, as far as confent., anu
19 different thon Or. Nogenwest's record? i
29 A Not a grest dest. .
2 Q. Thinos were put -- ere put down In a shorthand
B2 method, would that be a fair statement?
a3 A. 1 believe so.
24 Q. | mesn, wou dton't tru to do & narrative of

25 everuthing that occurred in anu oiven situation?

MICHELLE S. BENES, RPR. JS WU 8 ASSOCIATES. (482) 4753376
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A. Again, it derends M nu feeling 88 to the
seriousness of the situation and the irettcations that sre
invo lved,

a. Hov much difference is {t going 10 meke If she
waits 8 week, cart you sau?

A. lcm't sau.

Q. t belleve In wour rerort wou indiceteg that you
baitaved that at least bu the time the mole wvas first
visuaiized, that It wes probabiu INn tts vertics! phesa?

A. 1t couid have been.
Q. Uhu do wou sasu that?
A. The historu of {t belm elevated & raised |

thinh would Indicate that It's entered Into Its vertical

phasa.

Q. Andd that would meen that It ves probabiv Clarks
v at that eoint?

A | gon*t know that that means Cilarks (V. but |t

certsiniu == It certainty woulid Indicate. 1 thinh. that It
has eone bewand Clarks .

O. Now, after you advised excision, how menu more
times do wou have 10 advisa excision before the wtimt ==
| mean. do you have to nota It everu tinu you SE€ the
satient that you've aivised excision?

AL i § maka that recommendation. | wouid document

It

MICHELLE 5. BENES, RPR, JS UURM 8 ASSUCIATES. (482) 47S-3376

© 0 N O W > WWwN -

51

a. How do vou exoiein that mhenomena?

A. Thera's probablu several waus of expiaining It.
Tha mental status of tha wtlimt et the tins. faer,
doesn't ailow than to assimiiats ali the Information. It
mu be sirey the volume of information that's presented
to then that theu don"t recatt!. Somstises theu Just don't
understend. In seite of being verwy succinct and definite.
uniess you ca& g8t them to brine that sames information
beck to vou, It's somatimes difficult to know what thay
realiv understend.

a. And what theu don’t?

A that theu bm"t.

0. Do wou have =~ See. | have a hard time with
this case, Ooctor, snd | need t0 know whare wou're coming
from on‘this, And, freankiu,
realiu betieve this or nNot. end ! sussect wou Prodabty do.
but | vant to know for sure. If wou tell a patient that
you want the moie == that wou think the motie cught to be
excised, wvou would axpect the wtlmt to follow wour

I'va sot 10 hnow whether wou

opinion: rignt?

A. | wouid.

d. And wou coulion't imegine uhu a Patient would
refuse to foliow wvour recommendstion If wou said there's o
chance that that could be malisnant cencer: IS that rloht?

A. 1'd probabivw have difficulity understandind that.

MICHELLE S. BENES, RPR, JS WJRM 8 ASSOCIATES. (402) 475-3376
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Q Oo wou thiInk most phusicisans woutd document 1t
after thau've refused wour first plece of advice?
A. 1 have na v w of knawina that.
Q All right,
(ndivigusti stuia, 18 11 Mt. Doctor, how much you
gocument ?

Documentatiom Is kind of an

A. 1 belleve &0,

Q Ail right. And It depends 8 lot M bow much you
trust the patient?

A. ks that a auestion?

Q Yes.

A 1 wouig thinh that would infivence vour
documentat lon, wes.

Q. Uouid vou sgrea, Doctor. that with rescect to
pattents, that subsequent events menu times colors thelr
recol lection of what occurred price 10 5 trsumstic event?

A Uou Id vou reshrasa that?

Q. Uati. There's
been a nhumber of studies vhere survical conssnts vere
cotsined o then after the surverv occurred. that the
Patients have Httle, if enu, recoliection of Met wes

et ma put It 1O wou this wvau.

actualiv told them prior to tha surveru.
with that iiterature?

Are you foamiliase

A. t*m not femilier vith that iiterature. but |
belleve that to be trve.

MIGELLE S. BENES., FPR, JS UURM 8 ASSOCIATES. (482) 475-3376
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Q. Why theu would ever oo that: rioht?
A. Yes, uvas.
d. And now what wou're sasuing | 8 even after you

tell them that. you have an additionatl abiioation ta sau
vou couid die from cancer?

A. | betiave =0

Q. How far do you got to tell then that mationant
cancer cent hil Il them?

A. I thinh wou have to g0 bauond Just sasuind that
This couid be malignant .

a. Uhu?

A. | think that -~ becsuse in that siatement wou
sau thls couid be mslionant. and that's not talling them
that reatiu this bk malionant. You don’t know at this
Point ,

Q. That's rloht.

A. But
indax of suseicton |18 hioh that thls resatiu hos a verw
good chenca OF baine matlionent. then | think LOU have to
toka that next ster and teil that patient | don’t baligve
that It's prudent for you to welt to do muthim about
this. | belleve that the charxces of this beirg malignent
ara too sreat for that.

a. S0 in that instanca then vou're forclime the
issua vith them?

If theu sau, M. | want to welt. |f wou're

MICELLE S. BENES., RAPR, JS WM 8 ASSOCIATES. (482) 4753376
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1 A. | woultd force the issum. If mu Iindex of

2 suseicion was hloh. { would foree the issua.

3 O. And I —um that wour thinkine le that no

4 reasansh le person wou id Frefusa to hava 11 axclas?

s A. No re —able. comoiatsiv Informed Patient would
6 raefuse,

7 Q. And W bu definition, vhan a patient refuses.

B then #s haven't done wour Job of reasonabiu informine

9 them?

19 m. DOMINAT  ObJection. Argumentstive. You're
11 creating acircle. That’s mt a fair question.

12 MR. BATAILLON: He can answer It unless wou're
13 instructing him nat to.

14 MR. DOMINAT I'm certainiuv not doine that.

15 A. Uouid wou reseat your question. plesse?

15 O. (Bu Mr. Batai lion) You're sawving bu definttion,
T &8s | understand It. that If the Patient refused. then wou
18 dion’t do a ressonabis Job OfF informine them that thew

19 should have the moie exc|sed?
28 A. Yas. | belleve that | need to take that next
21 stes and do sore fa- than.

22 0. You've never had a Patient refusa ta have a moie
a3 excised |n wour recollection?

24 A. mat | recommended excision for?

Q. Yes.

HICHELLE S. BENES. APR, JS WURM &8 ASSOCIATES, (482) 475- 3376
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revieving?

A. (Non-responsive,)

Q. That's & convoluted aquestion. Oid uou teke sny
other notes besides Exhibit NO. 2 Is mu quastion?

A. NO.

Q. And Exhibtt Na. 2 s from DelVits, D-E caeital
U-|-T-A’s book on oncologus- I8 that correct? !

AL Cancer. 1t's labaled Cancer with a suptitie,

Q. And 1t saus 3rd Edition, 1889. eccording to wour

notes?

A Yes, . .

Q. thu did wou go to this fext?4

A, uati, It wvas the nevest text In our libraru.
frank lu. .

Q. On cancer? ‘

A. On cancer.

O. Old you iook at mu other texts o~ do mu other
Hiterature search?

A. i gid mi.

Q. And | sssumm that wou beiieve that this text 18
a definitive enoueh pronunciation Oof what cancer is that
you wouid raiw won 1t7?

A. Yes.

O. All rlaht. tas thera anuthing that wou resd
that uvou disagresd vith?

MICHELLE S. BENES, RPR. JS WA 6 ASSOCIATES. (402) 4753376
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1 A. Not in mu recoltection.
2 0. More than likelu you wansid remember that. 1 take
3 it?
4 A. i wouid think so.
S 0. All rloht. But wou wouid aeree. hovever, that
6 the ultimate decision on whether or Not to have a
7 procedurs done is the patient's decisiont is that correct?
8 A. The patient has the rloht to refusa muthim.
8 ves.,
19 O. Doctor. do you have mu other o2inicns sbout tha

11 care that was rencered bu Or. Negenaest tO this petient
12 that va haven't discussed this afternoon?

13 A. Ckow. In relationshie 1O the mole !tsaif =~

14 a. Yes.

15 A. “T or t muthim eisa In the record?

16 0. No, vith respect to the cere that he rerdered IR
17 relation to thils lewsuit,

18 A. No .

18 0. All right. Let me icok at muv notes. Ua can

29 taka g short bresk, Doctor. but t think {*m finished.

21 (At thils tims a brief recess
a2z was faken.)

23 Q. (Bu M. Batail Ilon) Doctor. did you do mu othef

24 notes vhile vou vere revieving the medics! recordd to heie
25 wou refresh wour recotiection e3 to what uvou wvers

HMICHELLE S. BENES. RPR. JS WRM & ASSOCIATES, (482) 475-337%
b3

© O NN WN

A. No

(0] Are there mu other texts that wou would
consider reilabie in this sres that wou wouid consuilt witd
respect to plomented jesicna?

A No. I'm sure theres ara manw others. but 1°'m nof
famitler with then.

Q. All rloht. Hasve uou ever taueht?

A. Yes.

Q. Old wou teach in a clinlcal settino or In &
didactic satting?

A. Clinicail satting.

O And. of coursa. wou would not have used anu text
as for as wour ~°

A. M _

Q. Uhat text did uou usuelly keep iIn vour office ad
for a3 referring to pstient cera? MNaison's on pedla!r!csf

A. I had Neiscn’s on pediatrics. |

a. Horrison's -~

A Harrison's.

O. =~ m internal medicine?

A Uhat wvés the lest ona? '
O. Harrison's on internal medicina?
A Yes.
(o} Anuthirg else that wou cm think of?
A 1 subscribed to the Medicat Clinics of North

MICELLE 5. BENES. FPR. JS WURM b ASSOCIATES. (482) 475-3376
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America, Surcical Clinics of North America. Pediatric
Ciinics Of North Americs., Nenw Enetond Journai Or Medicina,
SAMA .

Q But as fa &3 texts?

A. But 88 Ffaaes texts —-

(o] Those ware probabiu the oniu two?

A. Those wvare probab v the main ores, I had Con’a
textbook on traatment In mu office.

Q. Old MU reiu on those from time to time when wou
did wour prectice?

A, Yea.
O. Old MU find them eeneraliu to be informative?
A. Yes.
0. All rloht.
MR. BATAILLON: | don't have snwihine further.
Thenk Mmu. Doctor.
M. COMiNAL | have Just thres & four questions

I'd ilka 10 esk wou, Ooctor,
CROSS- EXAM INAT 10N

BY MA. DOMiNA:

O. DeVits's work M cancer |s In the Bruan Hospital
tibrary?

A. Yes.

0. A tuwical pstient load for a famliu practitioner
Phusicien In a practice setting like Dr. Nogergest's on &

MICHELLE S. BENES. RPR, JS WURM & ASSOCIATES, (4892) 475-3378
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1 facts not in avidaence, ond It’'s not an areroeoriate

e hurothatical for the Tects in this casa, You can answer,
3 Doctor.

4 A, Assuming that | had aitl that information, that
S there vas chanoa. | wouid have recommanded excision,

6 Q. {Bu M. Domine) And If, o8 & matter of fact.

7 thosa thines occurred in this cess but axcision ves not

8 recommended or counsaled bu the defandant shusicien, do

9 uou have sn opinion concerning whether or not the standard
1e of cara was brasched?

1t A.' Yes,

12 Q. And uour orinion?

13 M. BATAILLONT Same obJections.:

14 A. Can | answer?

15 MR, DOMINAT Yes.

16 A | baflave that it was bresched, uas.

17 MR. DOMINA: Mo further questions.

18 MR. BATAILLON: Doctor, wou have a right fo read
19 and sign the derosition. and it's v to wou. vhatever wou
20 wvent to do.

21 MR. DOMINA: 111 ot vou a coouw of 1T, SO BOU
a2 con walva resding and siening. :

23 A, Ckay.

24 1Derosition conc iuded of 2137 [=8 9]

25
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full dau of active clinical prectice could ba 3@ to 40
Patients a dau?

MR. BATAILLON: ObJection. Foucdation., You can
onswver, Doctor.

A. | think that wouid be 8 ressonsbia estimate.

Q. (Bu M. Domina) And. Doctor, Just thwo more
questions then. Assuming, hwotheticaliu. that e
tventu~saven-vear~old female wtlimt presented hersalf In
a femi lu proctice phusician's office In a clinical settino
coms iaining that she had a eherwed condition in a mote M
her rlaht scesuia Wich had been examined a8 fev daus
earlier by her sister who wes 3 registered nurss) essumm
she told the shusicien that she’'d had the moie for as iong
&8s she could remember, but thet It had becoms sensitive,
sterted to trouble her, had perhess chanwed In color, she
wesn't sure, cernecs orown, she wasn't suras, but that her
sister the nursa had examined It and satd wou better teke
thla to wour doctor and tell him about the chorwes and ask
him to ook at it.

Assuming those facts., 0o MU have =n oeinion
concerning what the standard of care would reasire of ihe
examining shusician?

A. YR.

Q. Uhat's uour oeinien?

M. BATAILLON: ObJection. Foundation., A——
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4 aqualified. end acting under a eenerat notarial commission
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11 seecified and IN eccordance ulth the within atipulationss
12 that I am nNot counsal, attorneu. cor retative or fither
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15 hend officially ang asttaeched mu notarial seatl at Lincoln,
16 Nebreska, this day O November. 1893.
17
18
19 GENERAL NOTARY PUBLIC
29
at ’
22
24

MICHELLE S. BEMNES, RPR., J5 UWRAM & ASSOCIATES. (462) 4753376




21

subscribed in my presence and sworn to before

22
me this day of 5 1994.
23 —
24 ,
GENERAL NOTARY PUBLIC
25 State of Nebraska
Page 60
1 CERTIFICATE
2 STATE OF NEBRASKA )
) s88.

3 COUNTY OF LANCASTER )

4

5
.6 I, Paula J. Xort, Registered Professional

7 Reporter and General Notary Public, duly

8 commissioned, qualified, and acting within and for

9 the State of Nebraska, do hereby certify that

10 DR. GEORGE GAMMEL

11 was by me first duly sworn to tell the truth, the
12 whole truth, and nothing but the truth: that the
13 foregoing deposition was taken by me in machine
14 shorthand and later reduced to typewritten form

15 with computer-aided transcription; that said

16 deposition was taken pursuant to stipulation

17 hereinabove set forth; and that | am not counsel,
18 attorney, or relative of any of the parties or

19 otherwise interested in the event of this suit.

20 IN TESTIMONY WHEREOF, I have hereunto set
21 my hand and attached my notarial seal at Lincoln,
gg Nebraska, this ___ day of , 1994.
24

25 GENERAL NOTARY PFUBLIC

10




