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IN THE COURT OF COMMON PLEAS 

CUYAI-IOGA .I__. COUNTY, OHIO 

IIOWARD L. AXELROD, et al. I 

- vs - 

Plaintiffs, 
JUDGE KZLCOYNE 
__--1__11- 

CASE NO. 220922 _________- 

M P , R K  KRIWINSKY, D . D . S ,  
Defendant, 

_ - - -  

Deposition of CLARENCE KREBS, D.D.S., taken as 

i f  upon cross-examination before Lynn A. 

IT nitslcy, a Registered Professional Reporter and 

F01ary Public within a n d  for the State of Ohio, 

at- the offices of Gallagher, Sharp, Fultin & 

Nc\s-man, Seventh Floor Bulkley Building, 

Cleveland, Ohio, at 2 : 5 0  p.m. On Tuesday, 

I?t-\-,ruary 9 ,  1993, pursuant to notice and/or 

criipulations of counsel, on behalf of the 

kJ 1 aintiff s in this cause. 

_ - _ -  

MEHLER & IZAGESTROM 
Court Reporters 

1750 Midland Building 
Cleveland, 0hi.o 44115 

216.623. 4984 
FAX 6 2 % .  0050 
800.822.0650 
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A I ' P E A R A N C E S :  

C a r l a  M .  T r i c a r i c h i ,  E s q .  
n r t h u r  C l e m e n t s ,  E s q .  
T r i c a r i c h i  & C a r n e s  
1020 R o c k e f e l l e r  B u j  1 ding 
C l e v e l a n d ,  O h i o  4 4 1 1 3  
(216) 861-6677, 

O n  b e h a l f  of  t h e  P l a i n t i f f s ;  

M a r k  B .  S m i t h ,  E s q .  
G a l l a g h e r ,  S h a r p ,  F ' u l t o n  & N o r m a n  
S e v e n t h  F l o o r  B u l l c l . e y  B u i l d i n g  
C l - e v e l a n d ,  O h i o  441.15 
(216) 241-5310, 

On b e h a l f  o f  t h e  D e f e n d a . n t .  
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CLARENCE KREBS, ._ D . D . S . ,  of lawful age, 

cldlled by the Plaintiffs for the purpose of 

c,ross-exam~inati.on, as provided by the Rules of 

( ’ i i V i l  Procedure, being by me first duly sworn, 

C Y :  hereinafter certified, deposed and said as 

f-i,llows: 

CROSS-EXAMINATION __ ___ OF CLARENCE KREBS, D . D . S .  

- -  EIY MS. TRICARICHI: 

J i r +  Krebs, my name is Carla Tricarichi and I: 

a‘?  ong with Tim elements represent the plaintiff 

Unward Axelrod in this matter. I’m going to 

t-,jIce your deposition e 

I presume you‘re familiar with how a 

dchposition goes and what the format is; is  that^ 

a fair statement? 

A Yt? :j 

Q. So I don’t really need to go into much detail. 

If you don’t understand any of my questions 

I ‘ l l  be happy to rephrase them. Otherwise I’ll 

h-tve understood you to have understood them and 

y o u  will have answered them. 

Doctor, can you state your name f o r  the 

r c b  c or d ? 

A. Y C S .  My name is Clarence, middle name is 

Crorge, Krebs, K -r -e -b -S ,  Jr. 

- agestro 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q -  

A. 

Q. 

A. 

Q. 

A. 

Q. 

4 

And can you tell us, first, your residence 

s r l  d r e s s ? 

Mv residence address is 30611 Timber Lane, Bay 

Village 44140. 

C'an you give us your professional address? 

My o€fice address is 22255 Center Ridge Road, 

Rocky River, Ohio. The practice I ' m  associated 

i,?rith also has an office in Sanduslcy, Ohio, 1322 

Milan Road, M - i - l - a - n ,  Sandusky, Ohio. 

T h a t ' s  a pop quiz. 

U P S .  And 1 am currently o n  leave of absence 

from that office, so my current professional 

c7ddress is Case Western Reserve University 

School of Dentistry. 

yr!u are on leave for your practice entirely in 

either location? 

Correct. 

C',in you tell me what your occupation is? 

M y  occupation has been as an endodontist, 

IT11 t i 1 ? 

l i n t i l  officially June, end of June of this year 

O f  '92? 

Y e z s .  

Prior to that you have practiced with the group 

t . ha t  is on your letterhead? 
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A. ‘1’1iat’s correct. 

Q. E3r:dodontic Associates? 

A. (‘CjrreCt e 

Q. H o w  long had you practiced with that group? 

A. 21 years. 

Q. H,:d you practiced with anyone else prior to 

tliat? 

A. Yes. I had practiced with Dr. Robert Fox in 

Chicago, for a year-and-a-half. 

Previously by myself, 

Q. When you practiced with Dr. Fox were you also 

practicing as an endodontist with Dr. Fox? 

A. Yes. 

Q. Wk~at’s your current position at Case Western 

R e s e r v e ? 

A. My current position is acting director of 

endodontics at Case Western Reserve. 

Q. T i a l l  me what that entails. 
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A. 

Q. 

A. 

Q. 

A. 

Q -  

A. 

Q. 

A. 

I Q. 

6 

t i l e  American Dental Association guidelines. 

S,.rt of alcinship to a fellowship in the medical 

f i @Id? 

T e n  not sure if that's a good analogy. The 

fi~i~3rican Dental Association has set up rules for 

grGiduate training and people must meet these 

eciracational requirements to declare themselves a 

5 p e c i a 1 i s t 

AF!er you finish your four years of dental 

s r ~ I 1 0 0 1 ,  you graduate with a DDS; is that right? 

Fa'? om Case Western Reserve, yes. 

I m talking about the institution, let's refer 

t o  the institution where you are. 

Then there's d subsequent training 

r)yJdilable in endodontjcs? 

YClS.  

C c i n  you tell me how l o n g  that training is? 

IT'S a two-year program. 

Wlien you graduate from that training, what type 

or degree do you get or receive? 

rz'llcy receive a master of science degree and a 

rtificate in endodontics. 

'Y'.hF"n is there any k i n d  of certification or 

n,~tional test that these grads take? 

Tfrcre's no required national testing. 

I__- Ber 
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A. 

Q. 

A .  

Q. 

A. 

Q. 

A .  

Q. 

A. 

Q. 
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Tiiere’s none whatsoever, it just doesn’t exist? 

~ ’ i l c y  are not required. in any way to take any 

ditional tests after that point in time. There 

r n $ y  be state requirements for specialties and so 

f cirth. 

f i l e  there any that exist? 

?’,ere are tests that exist, both in terms of 

SI-ate government, some states have specialty 

birard examinations. 

I . ,  there a special board examination i n  

e 1-1 d od on t i c s ? 

N o t  in Ohio. There is, the American Association 

o f  Endodontists does have a board called a 

n,lt_ional board which also, as a volunteer, may 

he taken. 

0; ay. Are you board certified by that board? 

i iim not. 

@,in you give me your educational background, 

c3 i? cq t or ? 

Srarting with college I would assume? 

llege is €ine. 

T attended Western Michigan University for two 

y ~ ~ i r s .  ‘Then I attended Case Western Reserve 

Illriversity. I have a bachelor’s degree from 

e Western Reserve University and doctor oE 
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dental surgery from Case Western Reserve 

U 1-1. i. v e r s i t y . 

The DDS was 1967. 

The additional education I've had, I had 

g ~ a d u a t e  training in endodontics at the 

TJiij-versity of Illinois which was from 1969, 

1.9'71, two academic years 

Q. J r i  those two years were you in a hospital 

setting, doctor, primarily? 

A. No. It's primarily in the university setting. 

]:I-, was a hospital component, but it was 

pl-jmarily in the university. 

Q. Is that where you developed your specialization 

:i. 1.1 end o d o n t i c s ? 

A. Yes. 

Q. T'm sorry, that was what university? 

A. University of Illinois 

Q. P i t 3  you graduate then after that course of, that 

two-year course o.€ study with - -  

A. Y P S ,  With a certificate in endodontics. 

Q. Okay. Thereafter, where did you go after 1971? 

A. Arter 1971 then I began the, what developed into 

t l i  i s group of Endodontic Associates. 1 started 

o l i t  by myself and subsequently took other 

iiidividuals into the practice. 
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Q. Y o u r  work with Dr. Fox then was during the '69, 

''71 period? 

A. 

Q. 

A. 

Q. 

A. 

A. 

Q. 

A. 

ti-?low or graduate student of some kind? 

Y t - 9 .  

1.: your leave indefinite with your practice? 

l ' i 8s r  at this point e 

S C ~  this is sort of: a new pro.€ession for yo11 now? 

Y L ~ : : ,  new in terms of doing it as a full time 

t-liing, yes - -  

MR. SMITH: Go ahead. 

- -  exclusive thing. I have taught at other 

t i m e s .  

C i - n  you tell me about your teaching background? 

My teaching background was in 1971 and 1972, 

zii-cldernic year. I was a clinical. instrllctor at 

C s s e  Western Reserve on a two day a week basis 

i n  conjunction with s!;arting my practice. 

Subsequent to that, I have, over the years, 

g i v e n  a number of lectures at Case West,ern 

Rcserve, but only on an informal, or occasional 

basis. 

Since July 1, I have been there exclusively 

directing the graduate program, July 1, 1992. 

c1" _I_ " 
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Q. So before 1992 you were working to be a lecturer 

or’ some type? 

A. Y e s .  

Q. Did you have an academic appointment? 

A. academic appointment, 

Q. Are you presently on the staff of any hospitals? 

A. No ~ 

Q. C-rn you tell me what professional societies you 

ai-e a member of? 

A. I’m a member of the American Dental Association. 

The Ohio Dental Association. Greater Cleveland 

Dcintal Society. Amerj-can Association of 

Eiidodontists, Ohio Association of Endodontists. 

A number of other study clubs, local stiicly 

~ ” i i b s ,  et cetera, but those are the main, large 

cjr-oups a 

Q. Wlien you say local study clubs you don’t have to 

di-Cail them, but are they clubs in which you do 

ally kind of research in endodontics? 

A. No. They are not specifically endodontic 

groups. 

Q. C 1 3 n  you tell me what they are? 

A. They are groups that generally will have mixed 

group dentists with various specialties that 

will have a monthly meeting with a speaker. Most 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

1 1. 

o f  them do qualify for the Ohio State - -  

c‘ ,\n t i nu i ng ? 

Cc>nt*inuing education type things, yes, exactly. 

T iinderstand. What professional publications do 

yc)u  subscribe to? 

J(:iirnal of the American Dental Association and 

hTi?~~rnal of endodontics, Plus Oral Surgerye Oral 

Mcldicine, Oral Pathology. 

A r e  you published, doctor? 

No a 

P J ~ J w !  other than the documents that you have 

s1>0wn to me, that is approximately three 

d<~positions; Dr. Kriwinsky, Dr. Krell, 

Mr. Axelrod, the ori-glnal chart and your report, 

your retention letter from Mr. Smith, the 

rontinuance letter, the complaint, plaintiff’s 

answers to interrogatories, production of 

(;jocuments, Kaiser Hospital records, St. Luke’s 

1lo:;pital records, Kaiser Hospital records , 

5 -  Berk and Grady, Smilovits, F’ lores .  A 

Tlcii-ter from Dr. Kriwirisky, a letter from 

111 Krell; is there anything else that you have 

rcviewed in your preparation of this case? 

J * ve revi-ewed some vari ous textbooks 

specifically with regard to this case. 
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Q. C‘;rn you tell me the names of those textbooks? 

A. I ’ ve reviewed two endodontic textbooks I 

Principle and Practice of Endodontics. 

Q. Does it have an editor? 

A. I)? e Walton and Torabinejad. If you ask me to 

5:f )e l l  it I‘m going to look up on Mark’s wall up 

Ll~ere because he’s got it. 
1 

MR. SMITH: The green one? 

A. Nrsxt to the one that says Orthodontics, if she 

needs a correct spelling. 

Q. T I ’ S  worse than my name. 

A. I also have reviewed some oral surgery texts. 

Q. ( : , i t ?  you give me the names of those texts? 

A. O r i e  is Oral and Maxill.ofacia1 Siirgery, Archer is 

e l i e  author. And I’m uncertain of the other 

n.-\mes to give you an exact quote. 

Q. You can’t tell me what the other books are? 

A. 1 can‘t give you an exact quote of the title. 

Q. if you reviewed your records at your office, 

wt-ti11-d you be able to tell me what those other 

qiiotes are? 

A. Ilhsolutely. 

Q. C o u l d  you give that information to Mr. Smith so 

t i i r i t  he can provide it to me? 

A. V r ? s .  
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Q. Il)octor, do you consider the text that you’ve 

mentioned, along with whatever other texts you 

~.iaviewed in your office, which you can’t recall 

-r-ight now, to be authoritative in the area of 

ciidodontia; is that the correct term? 

A. Y.15, endodontics, Certainly the endodontics 

e-cx ts  are very representative. There are 

11’1rmerous textbooks available. This is a highly 

urinpected textbook a n d  it happens to be the one 

t 1 , a t  you have in your hand is the basic - -  

Q. 1’1 inciples and Practice - -  

A. I _  text that I use in the graduate program, 

That’s not to s a y  that any single textbook 

ir:n’t an authority. The other textbooks are 

ally respected, well known texts in oral 

sliiyery that are or have been used in oral 

siirgery programs as rcf erence texts. 

Q. C a n  you tell me specifically in what capacity 

yc:ii used, for example, this Principle and 

Practice of Endodontics in your evaluation of 

tLEs case? 

A. Y C S ,  I used it just to have a couple of 

rc’ferences regarding the fact, for instance, 

t h ~ i t  this type of an occurrence does occur. 

Q. Wlien you say t h i s  type of occurrence, what type 
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of occurrence are you talking about? 

A. TIie type of occurrence we are discussing in this 

rc?se, swelling and discomfort after endodontic 

t- eatment . 
Q. A r e  you referring specifically to Ludwi-g’s 

anqina or the symptoms of swelling? 

A. No. I’m referring to the fact that post-root 

c ; > n a l  treatment occasionally there is swelling 

a r i d  discomfort. 

MR. SMITE: I want the record to 

reflect, despite the fact she’s a Democrat, 

I’m letting Carla use my b o o k ,  that I paid 

€or. 

MS. TRICARICHI: That you paid €or 

did you say? 

MR. SMITXI: Yes I 

MS TRICARICHI: T thank you, 

Mark, that’s very generous of y o u .  

MR, SMITH: Your welcome, It’s my 

new spirit of cooperation. 

MS. TRICARJCHI: That’s very good. 

MR. SMITH: Coming down from the 

mountain into the valley to help. 

MS. TRICARICHI: In the valley, 

that’s where I am, to help? 
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Q. Okay. Doctor, I think you used the word, did 

\mu say which occasionall~y occurs? 

A. U P S .  

Q .  T:?e swelling? 

A. Y e s .  I would accept the word occasionally. 

Q .  T:: that based on your clinical practice that you 

s a y  that? 

A. ‘J’Iiatj s based on clinical observation and 

t e x t b o o k s  e 

Q. nilfore I get into your practice, let me ask you 

a few more - -  

A. Ccrtainly. 

Q. - background questions, 

Other than these texts, there’s nothing 

c \ ’  :;e you reviewed, any other publications that 

yctii reviewed? 

A. N o t  specifically for t h i s  case, no. 

Q. Y o u  just have a normal reading - -  

A. yes 

Q. _ -  of these - -  

A. Yu:;. 

Q. - - publications? 

A. ‘T‘1ic’x-e are a great number of publications and 

.~iticles which may have some bearing, but were 

I nu t -  reviewed specifically for this case. 
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t h i t  have a bearing? 

A .  Nci not that I can think of right o€€hand. 

Q. I f  any of them come to mind please provide Mr. 

Sn:;t:h with them, 

Q. IIL~ve you only prepared one report in this case? 

A .  YE:;, that is correct. 

Q. S ~ i ~ l  that is the report of August the 14th, 1392? 

Q. C , i n  you tell me, doctor, have you ever served as 

ail expert in other cases before? 

I I have. 

1 you give me an idea of h o w  many cases in 

w l i i c h  you have served? 

A .  7 v o u l d  say five or six. I ’ m  not certain of the 

ex+’?ct number, but approximately that. 

Q. l l t i T r e  you worked with Mr. Smith and his firm 

before? 

A. I have worked with one member of his firm 

b~ f ore, yes. 

Q. WIi( r ,  would that be? 

A. Mi-. Auciello. 

Q. AxioLher Italian, Ernie Auciello. 

Was that a dental malpractice case as well? 
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Q. 
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A. 

Q. 

A. 

Q -  

A. 

Q. 

A .  

Q. 

A. 

Q. 

A. 
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Y o s  . 

C ~ i i  you tell me something about the facts of 

tiiat case? 

W c ~ l l ,  let me think about that one. 

Gosh, I’m hard pressed to give you details, 

t ( :  be very honest with you, it was about three 

yc’ars ago. 

Do you remember the name of the case? 

N o J  1 do not e 

D i d  you give a deposition in that case? 

v v s  . 

YOLI don’t remember the name of the defendant or 

plaintiff? 

hrir I don’ t a 

oi,ay. 

H,. may be able to find that out for y o u ,  Mr, 

Si8iith may be able to find that out for you. 

Y O U  testified. on behalf of the defeiidaiit i.n that 

crtze? 

Y C S .  

D i t 3  you a l s o  have testimony in court? 

Yes. 

Woiild your records, whatever records you keep, 

.inriicate the caption of that case? 

I ’ m  uncertain if I have that. 
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A. 
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W c ~ l l ,  again, I would a s k  you to search your 

~c-cords and see if you could find that for me. 

W A S  it in this county? 

Nc, it was not. 

What county was it? 

C;~~(iuga County. 

Yc\u said there were approximately five or six, 

c;:n you tell me about some of the other cases? 

O ~ a e  of the cases was a case in which I w a s  

r-iytained as an expert for the plaintiff to give 

r l t )  opinion. Again, I cannot give you that name, 

D(7 you remember the name of the lawyer? 

Y t l s ,  George which I wrote an opinion for him and 

a: :  far as I know, it did not progress to - -  

\ i n ~  didn't testify in that case? 

T did not give a deposition, I merely wrote an 

01)inion as an expert. 

I also represented a plaintiff in an 

a~liiitional case in w l i i c h  Mr. Smith was sitting 

0 3 1  the other side of the table. And I don't 

li~iow that case either, but he may be able to 

11 ("' 1 p u s . 
W : I O  was the plaintiff's counsel in Lhat? 

MR. S M I T H :  Dominic Finucchi. 

Dr?minic Finucchi, you are right. 
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A. 

A. 

Q .  

A. 

Q. 

A, 

Q. 

A. 

Q. 

A. 

Q. 

1. 9 

I ' m  currently involved in a case, I've been 

r i a i  ained by Sam Butcher, and that is 

r(1~resenting a plaintiff in a case e 

S : m  Butcher is the lawyer? 

'rl t' 3 

THE WITNESS: With Stewart and 

DeChant; is that right? 

MR. SMITH: Yes. 

D o w n  the street. 

P l o w J  the case in which Mr, Finucchi was 

iirvolved, can you tell me anythj-ng a b o u t  the 

.€,?cts of that case? 

' Y l i c  facts were really totally unrelated to this 

c a t ~ e ,  it was involving a breakage of an 

endodontic instrumerlt in a tooth. 

D i t 1  you testify in court in that case? 

W ) ,  I believe that was settled. 

D i d  you testify in deposition? 

L did give a deposition in that case, yes. 

Excuse me, and the case with Stewart and 

DilC'hant, have you testified at all in that case? 

No, thal's still in progress, but 1 have given a 

dcposition in that case a 

C c ' n  you tell me what the subject matter of that 

c ci :.; e w a s ? 
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A. T h e  subject matter of that case is that I’m one 

I O F  a group of experts who are testifying and the 

case involves a complete reconstruction of the 

p,tt:ient’s mouth and T’m testifying regarding the 

c:;>ndition of the teeth at the time of 

ri’construction. 

Q. T i i e  de€endant, is it cz general dentist? 

A. Y i . s  e 

Q. R n y  other cases in which you have served a s  an 

e 71 Tie r t ? 

J r  I was involved in one other case and 1 was 

itb~~olved as an expert. Well, I’m not sure that 

I mould say I was involved as an expert, that 

xn,ly be inaccurate. 1 did testify in the case, 

i i  was as a witness for the defense in a 

malpractice suit, involving a patient that I had 

ti-eated, but the testimony was really peripheral 

to the actual endodontic treatment. 

Q. I:: this a patient in which a general dentist was 

t h e  defendant and the general dentist had 

referred the case to you? 

A. Y e s  I 

Q. Wcre you being sued or was the general dentist? 

A. No, the general dentist was. 

Q. So you served as, perhaps as a fact witness and 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19’ 

20 

21 

22 

2 3  

24 

25 

A. A<; a fact witness and certainly, I don’t believe 

t-llat my testimony would be considered as an 

e ~ p e r t  witness. Again, that’s a legal question 

tiiat I don’ t answer. 

But that was a situation in which I did 

t e*s:ti€y during the trial. 

Q .  

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Olr ay . 
7‘11;it was in Common P l e a s  Court in Cuyahoga 

Crrrrrlty . 
7 , i j  Cuyahoga County? 

Can you tell me again, do you know the name 

o f  the dentist? 

T l i e  dentist was Nahigian. N -a -h  - -  oh, g o s h .  

T g - i - a - n ,  or some th i . ng  of that nature, 

N;+I].igian. I don’t remember the plafntj f f’s 

n a m e .  

A r i y  other cases? 

7’1int;’s all that come to mind right a t  t.he 

nioment. That’s five or six. 

C ~ I J L  you give me a little bit of background on 

t Ila t case? 

7’11t2 background of that case was that the 

plaintiff alleged some defective treatment 

.iiivolving restorati-on subsequent: to some 
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t h e  suit. I 
Q. Wlliit type of restoration are you talking about? 

A. AL-  I remember, a full crown. This was a number 

of years ago, six or eight years ago, so I ' m  a 

liltle fuzzy and that's a pure guess, timewise. 
I 

Q. A:iy other cases that you can remember? 

A. N c ? t  that I can think of right o f f  the top of my 

1-, i'" -3 d e 

Q. Doc:tor, did you ever practice as a general 

d~ntist? 

A. Vta c; e 

Fabt3n was that? 

A. Fr-om 1967 to 1969. 

Q. W,?:; that in Cleveland? 

A. Tllat was in Lorain County. 

Q. Loi-ain County? 

A ~ Yo:; . 

Q. Do you do any advertising of the fact that you 

a ~ n  willing to review cases for litigation 

pii rposes? 

I Q. 

A. T have never done any advertising myself, with 

one possibility, I have a friend who happens to 

LP a trial attorney a n d  he - -  I never ask him, 

'n111: he may have put my name o u t ,  but I have noL 
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23 

done any myself. 

Q. yourself? 

A. No, 

Q. Huve you ever been sued for malpractice? 

A. No, 

Q. 11i4v-e you ever had your dental. licerise revoked? 

A. No. 

Q. Or suspended or any kind oE disciplinary action? 

A. PI(?# none at all. 

Q. T have to ask you that question, it’s a standard 

q i i e s  t ion. 

A. I’m not offended, thaL’s fine, 

Q. Dortor, prior to your work with Case Western 

Rcserve you worked as an endodontist for some 

I- ime; is that right? 

A. Y e a ; .  

Q. C d n  you describe for us what types of procedures 

yoii performed in your practice? 

A. M t :  did everything that was within the scope o.€ 

endodontics, which goes f rom conservative root 

canal treatment, surgical root canal treatment-s, 

treatments of traumas, retreatments of other 

w c ~ r l c  that’s been done by dentists that had 

failed for one reason or another. 

Q. Maybe you should, first of all, give me a 
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A. 

Q 

A. 

Q. 

A. 

Q. 

A. 

Q .  

A. 

Q .  

A. 

definition of what an endodontist is. 

The official definition of an endodontist is 

t-hat branch of dentistry that deals with the 

anatomy, physiology and pathology of the dental 

p i i l p  and periapical tissues. 

N O V J ,  you used the terminology conservative root: 

c ~ 1 i a l  , then there was another adjective. 

Well, I probably should have used traditional as 

opnosed to conservative. 

Tl~cre were two of them. 

Tiionsurgical and surgical, if y o u  will a 

Wbcit did you say, conservative and what was the 

oi-ner one you said? 

Surgical e 

S!:xplain the difference to me. 

ular or traditional root canal. treatment 

iri~iolves doing root canal treatment by making an 

o p ~ n i n g  through the tooth itself and address ing 

problem from within the tooth. 

Surgical treatment involves addressing a 

p ~ o b l e m  from the outside by making an incision 

i n  soft tissues, in eEfect working f r o m  the 

ot 1ier end of the tooth. 

Externally? 

Not external where you have your hand on your 
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Ll~lrough the supporting structures as opposed to 

tlirough the tooth. 

Q. Can. you tell me when the surgical, a surgical. 

root canal is indicated? 

A. W e l . 1 ,  it would be impossible probably to list 

e v e r y  single p o s s i b i l i . t y ,  but it would :include 

~ i ' r c h  things as, when the root canal treatment 

t~lacough the tooth was impossib1.e or impractical..; 

s11c:h as if the root canal had become ca.lcifj.ed 

i .12 i.ts normal development process, it had gotten 

sa small it's technically impossible to reach 

t !iy-ough the tooth. 

It could also be practical in a situation 

i r 7  which a large, significant restoration was on 

t "r+ tooth that you would endanger that 

rzstoration by working through it, and that t l i e  

alEernative choice might be to work from the 

o i l t  side. 

There are other t -ypes  of problems that 

r o i i l d  develop which would preclude doing it 

through the tooth, either physically - -  most 

c ? - ; e s  are physically, you just can't reach i t :  

t-ll7,ough that way. And then in which case, d o i n g  

i t -  surgically, by a direct approach, would a1 l o w  
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Q. 

A .  

Q. 
A. 

Q .  

A. 

Q. 

A. 

WoriId it be fair to say Mr. Axelrod had what y o u  

rc l l  led a nonsurgical - - 

u c i d  . 
- or conservative root canal? 

Ye:;, yes. 

N t i w ,  as an endodontisl, can you tell me 

tvijically the source of your patients, where did 

t t i c y  come from when you were in private 

p r a c t i c e ? 

Wlirn I was in private practice, a hundred 

pnrcerit of our patients were by referral from 

ol her dentists. 

C < + n  you tell me what factors a general dentist 

woiild consider when deciding to refer a patient 

eii-her to you or to an endodontist? 

W e l l ,  I can only give you my opiniorl of what 

but t l 1 , a t  is - -  not being in that position - -  

suine of the factors that may be talcen into 

consideration would be their desire or l a c l c  of 

desire to do root canal treatment. A large 

niirnber of referrals were from people that jiist 

t3;dn’t want to be bothered. There may be 

situations in which there are cases that would 

be deemed by them, too difficult for their 
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p c i i r i e n t  r e q u e s t s  b e i n g  s e n t  t o  a s p e c i a l i s t ,  

w h i c h  h a p p e n s  i n  t h i s  d a y  a n d  a g e .  

T h o s e  p r o b a b l y  w o u l d  c o v e r  t h e  b u l k  o f  

c c i s e s .  

Q .  A T - e  g e n e r a l  d e n t i s t s  q u a l i € i e d  t o  p e r f o r m  a l l  

tTipes of  r o o t  c a n a l s ?  

r l l  A .  i i i e y ’ r e  l e g a l l y  a l l o w e d  t o  p r o v i d e  a n y t h i n g ,  

1 t ) c i r  s t a t e  l i c e n s e  d o e s  n o t  l i m i t  t h e  t r e a t m e n t  

I l l a t  t h e y  c a n  p r o v i d e  and i t  w o ~ l d  d e p e n d  upoi l  

t 11 e i r e d u c a  t i o n  

11, i n  y o u r  o p i n i o n ,  a r e  g e n e r a l  d e n t i s t s  

q u ; i l i € i e d  t o  p e r f o r m  r o o t  c a n a l s ?  

A .  Y o n ,  a s  a g e n e r a l  s t a t e m e n t .  I ’ m  n o t  s u r e  

t I i , ~ t ’ s  a v e r y  c l e a r  s t a t e m e n t  € o r  m e  t o  m a k e .  

N l i r i t e r i  cally, g e n e r a l  d e n t i s t s  p r o b a b l y  d o  a b o u t  

3 0  p e r c e n t  of  t h e  r o o t  c a n a l  p r o c e d u r e s  d o n e  i n  

t h e  c o u n t r y  e v e r y  y e a r .  

Q. A i - e  t h e r e  o t h e r  f a c t o r s ,  s u c h  a s  t o o t h  l o c a t i o n ,  

t l ? c l t  w o u l d  g o  i n t o  a d e c i s i o n  t o  r e f e r ?  

A .  T ~ o t h  l o c a t i o n  i s  g e n e r a l l y  n o t  c o n s i d e r e d  a 

f a c t o r  i n  d e t e r m i n i n g ,  b u t  w h a t  i t  i s ,  i t  wou ld  

klt3 [nore  t h e  i n d i v i d u a l  c a s e ,  t h e  i n d i v i d u a l  

tooth, t h e  i n d i v i d u a l  p a t i e n t .  
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Q. 

A. 

Q. 

A. 

28 

We?!-, can you tell me what about an individual 

Cooth might cause a general dentist to refer the 

case to you? 

A case that I think should probably be referred 

t o  a specialist would be a tooth in which there 

W < I S  some alteration oT: normal anatomy, either 

t /?rough disease process or through dental 

treatment. Something that would make that a 

particularly difficult case to treat. 

Or maybe a case in which normal 

dcvelopmental changes have occurred that would 

lcad the dentist to believe that it might be 

bcyonc3 his capabilities of doing treatment 

‘ I ’ ~ 4 l  me an instance, 

A i l  instance would be, there’s a process that’s 

v ~ r y ,  very common in teeth called calcific 

na~~tamorphosis and what. it is, is a situation in 

wiiich the tooth - -  t h a t  the nerve of t h e  t o o t - h ,  

t l \ e  pulp of the tooth, that we talked about, 

w i l l  lay down some additional hard tooth 

slructure, in fact, try to close off that 

pcnthway. It’s done i l l  response to irritation, 

h i i t  it can occur natirrally. 

If we looked at an x-ray and saw a lot of 

t h i s  material, then we might feel that this is a 
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mi71-e d i f f i c u l t  c a s e  a n d  t h e  i n d i v i d u a l  wou ld  

m a l i e  t h e  d e c i s i o n  a n d  i f  t h e y  h a v e  n e v e r  t r e a t e d  

a c-ase l i k e  t h a t ,  t h e n  t h e y  c e r t a i n l y  s h o u l d  

TF f e r  t h a t  c a s e .  

Q .  Y P I I  a l s o  t a l k e d  a b o u t  a d i s e a s e  p r o c e s s  t h a t  t h e  

t o o t h  m i g h t  be  u n d e r g o i n g  a s  a r e a s o n  f o r  

r e f e r r i n g ?  

A .  Y e s ,  t h i n g s  l i k e  i n t e r n a l  r e s o r p t i o n  a n d  

F ! Y ~  e r n a l  r e s o r p t i o n  is p r o b a b l y  s o m e t h i n g  a 

g e n e r a l  d e n t i s t  i s  n o t  e x p e r i e n c e d  i n .  

Q .  W l i , i t  do  you  mean? 

A .  T r i t e r n a l  a n d  e x t e r n a l  r e s o r p t i o n  i s  a p r o c e s s  b y  

w h i c h  t h e  d e n t a l  p u l p ,  i n  r e s p o n s e  t o  a n  i n j u r y ,  

a r t u a l l y  b e g i n s  t o  d f i s s o l v e  a n d  damage t h e  h a r d  

I- i s s u e  s t r u c t u r e  i t s e l  f e 

Q. Nailen you  s a y  i n j u r y ,  w h a t  t y p e  of  i n j u r y ,  

t v o u m a t i c  i n j u r y ?  

A .  T I  c o u l d  b e  t r a u m a t i c  i n j u r y .  I t  o c c u r s  

f i e q u e n t l y  w i t h  t r a u m a t i c  i n j u r y ,  b u t  i t  a l s o  

c'uirld b e  d e c a y .  

Q .  S o  i t ' s  y o u r  o p i n i o n  t h a t  t h e  t o o t h  l o c a t i o n  h a s  

r i c )  b e a r i n g  o n  t h e  d i f f i c u l t y ,  t h e  l e v e l  of  

d i f f i c u l t y  - -  

A .  1- d o n ' t  t h i n k  t h a t  t h e  t o o t h  l o c a t i o n  i s ,  s h o n I d  

be a f a c t o r ,  a s p e c i f i c  f a c t o r  i n  t e r m s  o f  



8 

9 

10 

1 1. 

12 

13 

14 

15 

16 

17 

18 

19' 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q .  

A. 

Q .  

A, 

Q. 

A. 

Q .  

3 0  

wliether the general dentist should or should not 

d i 3  i t 

You did a sk  me one reason 1 brought that 

text in, we can l o o k  4.n that textbook and find 

that stated very plainly, 

I'm asking you also - -  

An,? I'm giving you my opinion, 

- -  based on your opinion, 

I J i i ~  saying you had asked what tliings that I had 

iiscd that book for and that brought one to mind. 

Olc i y .  Right. Are there more canals involved i r i  

t l i ~  treatment of molars, for example, than there 

would be in anterior teeth? 

Generally, yes 

D o f i s  that change the degree of difficulty? 

Not:  inherently so, otherwise there are 

sitiiations in which an anterior tooth could be 

much more difficult than a molar tooth. It 

w~iild depend upon the individual case - 
As a group it would be unfair to say that a 

gciieral dentist should or should not treat a 

particular group of teeth. 

7'licire were other situatioiis, other than 

cor~servative root canal versus surgical root 

caimial that you mentioned, I think they were in 
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wliich other patients were referred. 

Can you give us other circumstances? 

A. E~~dodontists frequently will see people who have 

I n ; i < i  traumatic injury 110 teeth, teeth which have 

siiff ered such things as root fractures or 

t i v i r l s i o n s  where the tooth was knocked out. 

1, i I x a t i on , Lu xa t i on me an s t 11 e 

tnoth has been moved, physically moved. 

1 - u - x - a - t - i - o - n . 

Those types o€ situations require some 

r;yiecialized treatment. that many general dentists 

hC)ire not had experience with, but certainly if 

tiicy have had experience, they are then 

qllralified to do the work. 

Q. O k d y .  Can you tell me, doctor, are there 

orzasions in which you are referred a case in 

w l i i  ch the general dentist began the procediire, 

t hc  root canal procedure, and then it was 

referred to you? 

A. Y e s .  

Q. C a n  you tell- me about those instances, why t h e y  

a r e  referred in those cases. 

A. 11: the example that you gave where a case is 

started and then referred to us, there are times 

w 7 1 e n  t h e  general dentist will feel that it's 
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within his capabilities, but as he begins 

li-eatment he discovers that, o o p s ,  this is not 

within my capability a n d  at that point, instead 

ot- pressing forward he realizes that and chooses 

1-0 refer. 

Q. W e  talked about some of the factors that a 

qi-neral dentist would use in determining 

xchferral. 

What about the medical condition of the 

~ ~ n t i e n t ,  is that something that a general 

d ~ n t i s t  would take into consideration? 

A. I would be - -  

MR. S M I T H :  Just a minute, 

doctor. Let me enter an objection because 

I think the term medical condition of the 

patient is exceptionally broad, 

MS. T R I C A R I C H I :  h can only say 

that he began to answer the question. 

MR. SMITH:  He's certainly 

permitted to answer, but - -  

A. 'J have no problem answering the question, 

M R ,  SMITI1:  _ -  I object to form. 

A. My answer to that would be that there are, 4n 

terms of absolute confrai-ndications to 

eirdodontic treatment, very, very few, if any, 
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Q .  N ( o w ,  explain that to me. 

A. Mi$:ining that I am hard pressed - -  as I sit here, 

I ' m  not going to say that we couldn't come u p  

with some, if we thought a while, come up with a 

sii:uation in which the root canal treatment 

sliould not be done e 

But if root canal. is needed, I think that 

there's no situation .i.n which it could be done, 

i x i  which we would not be justified in doing i t .  

The reason that I say that is, in general, 

wlben we get to the stage where a tooth requires 

root canal treatment the alternative is surgical 

extraction. That's pretty much where we are. 

A n d  surgical extraction in the medically 

compromised patient is much more traumatic than 

elldodontic treatment. 

Q. ' R l i a i i  a root canal'? 

A. Y e s ,  than certainly the nonsurgical root canal 

t I- e at men t 

Q. Wvll, I mean, I didn't say that, I didn't ask  

you whether it shouldn't be done, period. 

I asked you whether the medically 

cr)mpromised patient, as you indicated, was a 

f;ictor that a general dentist should consider in 
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dthtermining whether to refer to an endodontist; 

or that’s what I meant to ask, I guess. 

A. I cyuess I misunderstood your question. I don’t 

L’iiinlc that there’s a great deal of justification 

f o r  that. 

1 think that if the patient can be treated 

as an outpatient in the office, that there would 

1 ) r ~  no difference. 

If the patient required hospitalization, 

t h < i t  might be different, except, as I t o l d  yoii, 

T don’t have hospital privileges and quite 

honestly, I‘m not aware O E  too many endodontists 

t l ~ t ~ t  do. 

There probably could be a situation in 

which if a patient were extremely medically 

compromised that the treatment should be 

1-17ferred and could be done in a hospital. 

Q. Well, doctor, the reason general dentists refer 

t o  you i.s because presumably they believe you 

1I.ive more expertise in doing root canals, 

speci€ically with reference to root canals than 

they do? 

A. Tl?at‘s correct. 

Q. G~?nerally? 

A. Tl ia t ’ s  correct 
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Q .  T l r a t ’ s  wha t  t h e y  a r e  l o o k i n g  f o r  when t h e y  r e € e r  

t o  y o u ?  

A .  Y P ~ .  I t h i n k  - - 

t o  y o u ?  

A .  Y P ~ .  I t h i n k  - - 

Q .  Is t h a t  r i g h t ?  

A .  1 t h i n k  t h a t ’ s  p r o b a b l y  c o r r e c t .  I n  some c a s e s  

t h e r e  a r e ,  a s  I s a i d ,  t h e r e  a r e  many p e o p l e  who 

d o n ’ t  wan t  t o  d o  r o o t  c a n a l  t r e a t m e n t  a n d  r e f e r  

f o r  t h a t  p u r p o s e .  

Q .  U ~ c t o r ,  l e t ’ s  s a y  you w e r e  a g e n e r a l  d e n t i s t  - -  

y o ~ ~  p r a c t i c e d  g e n e r a l  d e n t i s t r y ?  

A .  Yes. 

Q. A p i t t i e n t  l i k e  Howard A x e l r o d  p r e s e n t e d  t o  yo11 

a d i e t  c o n t r o l l e d  d i a b e t i c ,  

A. Y e s  I 

Q .  Wl io  h a d  b e e n  t o l d  h e  h a d  a h e a r t  murmur .  

Can you t e l l  m e  i €  h e  p r e s e n t e d  t o  you  011 

P4,iy t h e  - - I b e l i e v e  i t ’ s  May t h e  4 t h ,  o r  p r i o r  

t o  t h e  b e g i n n i n g  of  t h i s  p r o c e d u r e  I what  w o i i l  d 

y o u  have d o n e ?  

MR. S M I T H :  O b j e c t i o n .  B u t  g o  

ahead  I 

A .  T C  you  a r e  - -  

Q .  A s  a g e n e r a l  d e n t i s t .  

A .  I f  you  a r e  t a l l c i n g  a b o u t  h i s  m e d i c a l  s t a t u s ,  T: 

d c i n ’ t  b e l i e v e  t h a t  h i s  m e d i c a l  s t a t u s  w o u l d  b e  a 

ehkr  
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Q. 
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factor. 

Y o u  didn't think that was something that 

D r .  Kriwinsky should consider in his treatment 

o f  Mr. Axelrod? 

7 Lhink regarding the diabetes, if a patient 

: i i iys,  and we believe liim - -  again, Dr. Kriwinsky 

l idd had some previous experience wi.th Mr. 

Axelrod that you haven't built into this 

11 y p o t h e t i c a 1 s i t u a t i o 1% . 
But if a patient comes in and says they 

control their diabetes with their diet, that's a 

sign they don't have a big problem, 

If they have a big problem they are on, at 

Icast oral medication or insulin by injection. 

Tl iose  people we would be a little more concerned 

allout. 

Likewise, the situation with the heart 

mi~rmur. Again, I didn't look real heavily at 

that with Mr. Axelrod, but many, many people 

li(zve heart murmurs and they are treated by 

gcneral dentists on a daily basis. 

Woixld it be significarrt to you to learn as the 

general dentist anything more about Mr. 

Axelrod's heart murmur? 

11: he had come to me a n d  I had never Seen him 
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before I would pr0babl.y certainly question him 

about it. 

Q. ran you tell me what the distinction is in your 

mind, in your treatment? 

A. T l i e  distinction in my mind probably would be 

when he saw his last dentist. One of the things 

", 5; - - I know you are leading to - -  is the 

concern regarding potential heart probl.ems. A n d  

niy standard question is, has their physician 

LoId them anything and when they had their last 

dcntal appointment, have they had premedication. 

If they have had other dental care and 

srirgical procedures, then I would not be 

extremely alarmed by that. 

Q. 20 you would base your treatment entirely on the 

fact that if they hadn't had previous 

p~ emedi ea tion? 

A. Tliat would be a factor, that would certainly he 

a factor. 

Q. W c l l ,  let's talk a little bit about antibiotic 

Lherapy and the €actors that you, that a general 

dcntist would consider with re€erence to 

performing a root canal 

What should a general dentist consider 

hcEore the beginning ~f the treatment? 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A .  

Q. 

A. 

Q .  

A. 

si11-e what you are - -  with all the things that we 

hnve talked about - - I'm not sure what you are 

a,-,Icing me. 

T d t ?  were talking a little bit about antibiotic 

t pa. tmeiit e 

F c ~ r  what purpose? 

For regardi ng a root canal. 

U i b s .  My question is, are we talking about the 

hi~a1~'t murmur or are we t<alking about infection? 

InJr.11, let's talk about Mr. Axelrod for a minute. 

O k a y  e 

1:; it your position ov' is it y o u r  opinion that 

w17en he first came to see DE. Krell a t  t h e  

D r  ~ Kriwinsky. 

1 7 1 ~ ~  Kriwinsky, I ' m  sorry. At t h e  beginning of 

Iv l ; iy ,  that he had an infection at that time? 

T :';ee no evidence of that. 

There's nothing i n  the record that reflects 

t l i a t  at any rate. 

Y o u  see no evidence of any disease processes? 

L do see the evidence of some disease processes, 

I.. I ._- 
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biltween what I said and infection. 

A. Y o u  said infection and infection and disease 

11 recesses are not necessarily the same. 

Q. Explain to me the difference. 

A. Well, we are talking about Mr. Axelrod’s case, 

h i i t  in general, you could have a cyst or you 

coiild have cancer or you can have an infection 

Q. Okay. 

A. Tliere are different disease processes 

So do we see any sign? I see nothing in 

I t l ie  record or anyplace that says that Mr. 

Axelrod on May 4th or whatever that date may 

have been, had an infection. 

I 

Q. Okay. 

A. Assuming we are talking about dental decay not 

ki i - ing  an in€ection, i L ’ s  a bacterial thing, hiit 

tliat’s not what we normally refer to as an 

A. Y c s .  

Q. S c )  you’ve had an opportunity to read his 

o pi i n i on ? 

1 did read that. I A *  
Q. the 
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A .  i d i d n ' t  m e m o r i z e  i t ,  b u t  I d i d  r e a d  i t  

Q .  R e g a r d i - n g  t h e  x - r a y s  t h a t  h e  s a w ?  

A. Yes. 

Q. A n d  his o p i n i o n ?  

A .  Y P S  

Q .  1 d o n ' t  w a n t  t o  m i s q u o t e  h i m ,  b u t  h e  r e l i e d  on  

t h e  r a d i o l o g i c a l  d a t a  i n  h i s  d e t e r m i n a t i o n  t h a t  

t h e r e  w a s  d i s e a s e  p r o c e s s  o n g o i i i g ;  w o u l d  you  

d i s a g r e e  w i t h  t h a t ?  

A .  If h e  u s e d  t h e  word  some d i s e a s e  p r o c e s s ,  I 

wou ld  a g r e e  w i t h  h i m .  I w o u l d  n e e d  t o  r e v i e w  

h i s  a c t u a l  d e p o s i t i o n  t o  s e e  w h a t  h e  s a i d  t o  s e e  

w l r e t h e r  I t r u l y  a g r e e  w i t h  h i m ,  b u t  i f  h e  s a i d  

t h a t  I wou ld  a g r e e ,  

Q .  D o  you  a g r e e  t h e r e  was some d i s e a s e  p r o c e s s  

going on - -  

A .  Kes. 

Q -  - -  w i t h  M r .  A x e l r o d ' s  m o l a r  back t h e r e ?  

A .  Yes, 

Q .  Okay .  And how w o u l d  t h a t  d i s e a s e  p r o c e s s  a t  t h e  

o n s e t  o f  t h e  p r o c e d u r e  when h e  came i n ,  i n  t h e  

h r g i n n i n g  o f  May, h a v e  a f f e c t e d  y o u r  t r e a t m e n t  

O F  him c o n s i d e r i n g  his o t h e r  m e d i c a l  

c o mp 1 i c a t i on  s ? 

~ A .  I t -hinl i  t h e  p r e s e n c e  o f  t h e  d i s e a s e  p r o c e s s  is 
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beforehand or at any time? 
I 

1 A. A precautionary measure in a situation 1i1ce tl-iis 

4 1. 

why the treatment was done. 

If your question is should he have been 

yiven an antibiotic because of that disease 

process before the root canal treatment was  

started, the answer is no. 

Q. ’I’e7.1 me why you think that. 

A. Py question to you would be, why would you, 

because there’s no indication that i t p s  

necessary. 

I 

Q. T l i e  fact that there’s di-sease process ongoing 

when he walks in. 

A. 7”~iie. 

Q. A n d  - -  

A. P f  you’re saying, is at the standard of care to 

give antibiotic treatment to everybody 

u:~dergoing root canal s because they all have a 

<?-isease process, t h e  answer is no, it’s not 

clearly the standard of care. Most root canals 

are done without antibiotics. 

Q. At any time, either as a precautionary measure 

w o u l d  be, quite frankly in my opinion, 

over-treatment 

As a general rule, the vast majority of 

-. 
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root canals are done without antibiotic 

treatment and certainly in this case, because he 

had no swelling and no sign of infection at that 

t Lme . 

If he had had - -  if the situation was 

different, then the answer would be different. 

But in this situation if that tooth came 

illto my mouth, in anyhody's mouth, other than 

his, would I give them an antibiotic? The 

answer is no. 

Q. When Mr. Axelrod returned - -  strike that. 

While we are talking about antibiotic 

Vlierapy, can you tell me situations where 

aritibiotic therapy would be indicated before the 

onset of the disease? 

T F  a patient comes in and they have an active 

jrifection that we can determine is an active 

infection, that is they have swelling, pressure, 

ct- cetera, then it may he appropriate to have 

antibiotic therapy. 

A ,  

Q. I ' m  sorry, what did you say, disease process - -  

w h a t  did you say? 

A. I said infection, signs of infection. I'm 

saying disease process, infection may be a 
~ 

disease process, but it's not the only disease 
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4 3  

process. 

Q. So if there had been an infection, Mr, Axelrod 

could have had an :infection when he walked in on 

Mdy 4th and it just di-dn't manifest itself? 

A. There was no clinica.1 evidence of that. 

Q. Again, do you agree with Dr. Krell that there's 

some x-ray data to indicate that there was some 

cl isease process ongoing? 

A. I would agree there's some disease process. 

My recollection of the deposition of Dr. 

Krell was that he u s e d  the word infection which 

T would disagree w-ith. 

Q. T e l l  me why you w o u l d  disagree with that. 

A. J t ' s  impossible to s e e  infection on an x-ray, it 

cannot be done. 

Q. Okay. You would determine infection based on 

t-Iic subjective complilints of the patient? 

A. 'I'lint's the only way that we can, without doing 

a n y  treatment yes. 

Q. S o  when we are using Lhe word disease process 

: ; - I s  a precursory to infection? 

A. What we are saying on disease process, no, it's 

n o t  necessarily precuisive to infection. 

Disease process means some abnormal change. Some 

change away from the norm, which we do see on 
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A. 

Q. 

A. 

Q. 
A. 

Q. 

A " 

1 Q. 

44 

the x-rays. 

I believe he used the term that he can see 

areas of infection around the root and that's an 

inaccurate statement Xlecause x-rays don't show 

us bacteria or microorganisms which cause 

5 rifections. 

Could Dr. Kriwinsky h a v e  determined whether that 

t-00th was infected by hS.s examination of it? 

T don't believe so, w i L h  the information I have 

available to me. 

So he just didn't know one way or the other, 

Dr. K r i  winsky? 

There was certainly no evidence that it was an 

infection. 

Well, he w a s  - -  there was no evidence? 

In the absence of evidence, we have to assume 

iL's not there. 

Is there a way that anyone could say 

absolutely, positively? No, that doesn't exist 

in medicine or dentistry. 

I i e t ' s  move to May the 15th' are you familiar 

with these dates, so r t -  of, from the chart? 

I think the copy I h a v e  is really horrible. 

TLike Mr. Axelrod's case, when he had this 

ccsiidition performed, this root canal performed, 
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4 5  

on, I think, it’s May the 4th; am I right there? 

A. There’s an entry May iath, yes. 

Q. Okay. If you, as the treating general dentist, 

had performed a root canal on a molar, such as 

the molar that Mr. Axclrod had the root canal 

performed on, and you  had then received word 

from Mr. Axelrod after he had come in to see you 

f o r  the second time, after the 15th, that he was 

beginning to have swelling and pain; would it 

have been important for you to personally see 

t-he patient, doctor? 

MR. SMITII: Let me ohject 

A, ‘I think you have confixsed the date and the 

treatment here, 

MR. SMITH: Let me note an 

objection. Doctor - - wait. I ’ m  sorry. 

Just so I can be heard. Let me note 

an objection to the form of the question, 

A, I do think it confuses the facts. 

And, B, I don’t think it has enough 

facts in it to be answerable; however, to 

the extent you understand it, answer it. 

A. No, I can’t answer that, because what you are 

giving me is not what it says here. 

Q. Let’s take the factual situation where Mr. 

I agestro 
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Axelrod has had the root canal performed by Dr. 

Kri.wi.nsky on M a y  the 4th, 

A. Yes. 

Q. He then returns for. hi.s second appointment on 

May the 15th. Okay? 

A. Correct. 

Q. Subsequent to that time and after he leaves Dr. 

Kriwi-nsky's office on the 15th. he starts 

experiencing pain and swelli.ng and he notifies 

the doctor of that. 

A. Yes. 

Q. If you were the treating dentist in that case, 

based on the symptoms that Mr. Axelrod was 

relating to you, would. it have been important to 

you a s  a treating physi.cian to see the patient? 

MR. S M I T H :  0b:j ection e 

A. Yes. 

M R  S M I ' T T I :  G o  o n .  

A. I probably would w a n t  to see him the next day. 

Well, he didn't call. till that morning of t h e  

1 6 L h ,  according to the records. 1 would have 

wanted to see h i m  on the 16tl1, 

Q. Okay. Would it have been important for you to 

observe the swelling and the amount of swelling, 

for example? 

."..-I-..-__._- 
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A, If he had swelling, I would, 1 personally would 

see the patient, yes. That would be part o f  the 

process. 

Q. Would you have made a diagnosis over the phone 

based on his symptoms to you? 

MR. S M I T H :  Ob) ect ion e 

Q. Complaints to you, I should say. 

A. Would I make a diagnosis over the phone? I 

don't know that you can make a diagnosis over 

the phone. 

As I'm reading the record it says, as I 

remember the deposition, he said that he phoned 

and gave him a prescription for a pain 

re 1 i ever. 

If you are asking me if that's unusual or 

out of the norm, the answer is no, that's a 

fairly frequent occurrence. 

Q. He did not prescribe antibiotics at that time? 

A. He, according to this, he did not at the 8 : 3 0  

morning appointment. 

Q. And does the record indicate whether he saw Mr. 

Axelrod at that time? 

A. It does not indicate. It says - -  as I read 

this - -  it says, pain and swelling number 18, 

something is crossed out, I guess it says tooth 
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d o e s  n o t  h u r t  a l o t ,  

Q. N o ,  j u s t  d o e s  i t  i n d i c a t e  w h e t h e r  - -  

A .  I d o n ‘ t  know i f  i t  - -  i t  i n d i c c i t r ? s  n e i t h e r .  

T h i s  i n d i c a t e s  n e i t h e r  t h a t  h e  (lid i t  b y  p h o n e  

01: t h a t  h e  s a w  h i m ,  s o  I d o  n o t  know. 

Q. Would y o u r  r e c o r d s  - -  i f  you  1icnci r e c o r d s  on n 

p a t i e n t  l i k e  t h i s ,  w o u l d  y o u r  r i e c o r d s  i n d i c a t e  

w h e t h e r  you  h a d  p e r s o n a l l y  s e e n  h im i n  t h e  

o f f i c e  o r  w h e t h e r  you  d i s c u s s e c :  it o v e r  t h e  

p h o n  e ? 

A .  I p r o b a b l y  would. I k e e p  s i g n i i  j - c a n t l y  more  

d e t a i l e d  r e c o r d s  t h a n  w e  h a v e  i ; 1  t h i s  c a s e  and 

I ‘ v e  i n d i c a e e d  t h a t  1 t h i n k  tl’iaL’s a 

s h o r t c o m i n g ,  b u t  t h a t ’ s  w h a t  we’ had t o  work 

w i t h .  

Q .  Can you  t e l l  me, c a n  you  d e s c r l  f o r  me t h e  

t y p e  oE m e d i c a t i o n  t h a t  D r .  K r i  11s Icy p r e s  c ribed 

i n i t i a l l y ,  t h e  T y l o x ?  

A .  T y l o x  i s  a s y n t h e t i c  n a r c o t i c  ~ ) ~ i i r i  r e l i e v e r  

p u r e l y  f o r  1 ) a i n  r e l i e f .  

Q .  I f  you  had b e e n  t r e a t i n g  M r .  A x i ~ l r o d  a n d  you  h a d  

b e e n  a b l e  t o  e x a m i n e  him p e r s o  l l y  a t  t h e  t i m e  

when he f i r s t  c o m p l a i n e d  a b o u t  i l i e  s w e l l i n g  L h a L  

m o r n i n g ,  wou ld  you  h a v e  b e e n  ah I c? t o  d e t e r m i n e  

w h e t h e r  t h e i e  w a s  an i n f e c t i o u s  g r o c e s s ?  

Mehller -- 
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A .  I h a v e  n o  way o f  a n s w e r i n g  t h a L  q u e s t i o n .  

I d i d n ' t  s e e  h i m .  I c a n  c : , n c e i v e  o f  

s i t u a t i o n s  i n  w h i c h  t h e  a n s w e r  i ' o u l d  b e  e i t h e r  

s i d e .  I d o i i ' t  w a n t  t o  make o n c ~  lip f o r  y o u .  

Q .  Okay .  S o  you  d o n '  t I ~ u o w ?  

A .  I wou ld  h a v e  n o  way o f  knowing  t h a t .  I h a v e  110 

way o f  g i v i n g  you  a r e a l  a n s w e r  on  t h a t .  

Q .  W e l . 1 ,  w h i l e  we w e r e  t a l k i n g  a b o u t  i n d i c a t i o n s  

f o r  a i i t i b i o l i c  t h e r a p y  b e f o r e  t :he p r o c e s s  h a d  

b e g u n ,  you  Lal lced a b o u t  t h e  facL  t h a t  s w e l l i i i c _ j  

might be an i n d i c a t i o n  t o  you  t i ia t  t h e r e  w a s  a 1 1  

i i i f e c t i o n  p i o c e s s  g o i n g  o n .  I s  : : w e l l i n g  an 

i n d i c a t i o n  Lo you  t h e n  a t  t h i s  j u n c t u r e  t h a t  a 1 1  

i r i f  e c  t i o n  p r o c e s s  m i g h t  b e  goi i i l j  o n ?  

A .  It.. w o u l d  depend o n  w h a t  t h e  ac l  LAcil s i t u a t i o n  

w a s .  Is s w e l l i n g  a l w a y s  a s s o c i o L e d  w i t h  

i i i f e c t i o n ,  Ll ie  a n s w e r  i s  n o .  

S w e l l i n g  i s  a n o r m a l  c a r d i i i c + l  s i g n  of  

i n f l a m m a t i o n .  You c a n  h a v e  in l .  I a m m a t i o n  i f  w c  

s c r a t c h  Y O U L  s k i n .  I f  you  t a l c ( ?  your f i n g e r n a i l s  

a n d  d r a y  it a c r o s s  y o u r  s k i n  Y L I ' I  w i l l  y e t  whGL 

w e  c a l l  a w h e a l  a n d  i t  w i l l  a c t  t ; l l l y  h e  a l i t i . 1 ~  

s w e l l - i n g .  T h a t ' s  o b v i o u s l y  no t  ri.11 i n f e c t i o n ,  S o  

t h e r e  a r e  d : l L f e r e n t  c i rcumstanc: t l : ;  

W i t h o u t  h a v i n g  s e e n  t h e  p a L . i e n t  I wou ld  be 
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purely speculating and guessing arid I ’ m  really 

unwilliny to give you an answei-. 

Q. Well, having just undergone the second part ol 

this treatment, the second sittrng of this r o o t  

c a n a l ,  and then learning that T L  Axelrod was 

experiencing some swelling, tha’ 4 s  a little 

different than scraping your haitrl across your 

s k i n  and creating any inf lammat i o n ?  

A. N o t  as remote as you would thiiii:. It still 

could be either from trauma, tlit$ trauma of the 

procedure or it could be from a11 infectious 

process. If I saw him I might !<e able to make 

! 

t h a t d e t e rm i ii a t i o n . 
But if you are asking me t : ( i  sit here two 

years later and make the decisi\,li, I just can‘t 

do that. 

I I see nothing iri the recoi i that lets n i c ~  

give you a r e a l  answer to that. 

Q. D i d  it matter - -  would it have ittattered to you, 

had you been the treating p h y s ~ (  ian, the 

treating general dentist, wheth?-.i- Mr. Axelrod 

was experieitcing tlie swelling, i lie fact that l i e  

was a diabet-ic; would that havr iiiattered to you? 

MR. SMITH: I ‘m u JIL’Y, what? 

Q. Would the f a c t  that Mr. Axelrocl was a diabetic 

-- - 
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and was experiencing this swell i i z g  have mattpi crtl 

to you in your treatment? 

MR. SMITH: Thank y o u ,  

I don’t thi111.; I would have beeii significantly 

more conceriied, assuming again, that he was 

accurate in his claim of controi of diet. A 

controlled diabetic’s healing i : ?  as good as a 

normal person’s, if they are tri.21 y controlled. 

Q. A controlled diabetic is no moi-tc; compromised 

than someone who doesn’t have dl \i’uetes? 

A. If it’s truly controlled I don’t think there’s a 

signi€icant difference in how wc would treat 

them. 

Q. Doctor, what is the significant of a patient- 

calling and saying - -  like Mr. ~rxelrod did - - 

that he had swelling and then a / : ; ~  he was 

running a temperature; can you e l l  me what - -  

MR. SMITH: O b j e c  ion. Again, J 

don’ t L J i i n l c  there’s enougii e acts. 

MS. TRlCARICHI: 11, the 

deposie i o n  of Mr. Axelrod I ~idicates that. 

MR, SMITH: I ’ m s I t-ry? 

MS. TRICARICI-11: i i I s  deposition, 

that’s what he indicates i i i  his 

deposition. 
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MR. SMITH: I Iinow, but swelling 

Lhe size o€ a golf ball, a grapefruit? A 

temperature of 110 or loo? 

I mean, you are aslcillcj him what the 

s i g n i t  i cance is of tenderni.:;:; and swelling 

and a Lemperature, so what swelling and 

what 1, emp e ra tu r e ? 

MS. TRICARICHL: I ’ m talltirlg 

about 

M i ’ .  Axelrod’s swellin\; - 
MR. SMITH: rilic7.t is that? 

MS. TRICARICII i :  Well, based 

on - -  

MR. SMITH: ; don’t have a 

photographic memory 

A. That’s niy p o i n t  again. If you 

regarding MI Axelrod, I don’t Liiow what tliosP 

numbers were. 

Would i be concerned a b o u t  i t ,  would I wciiit 

to find oul what those were if 1 were the 

treating doctor? I would want t o  see him at 

that point. 

Q. Y o u  would want to see him. Would you want to 

take h i s  temperature and find o t i L  whether he was 

running a temperature? 

- Iler 
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A .  T h a t  wou ld  be a p o s s i b i l i t y  i f  he h a d  t a k e n  it 

a n d  t o l d  me, I wou ld  p r o b a b l y ,  assumi .ng  t h a t  

I ' v e  n e v e r  m e t  M r .  A x e l r o d ,  b u t  a s s u m i n g  h e ' s  a 

r e l a t i v e l y  n o r m a l ,  r a t i o n a l ,  r e i t a b l e  p e r s o n  a n d  

h e  s a i d  m y  t e m p e r a t u r e  was 9 8 - a l l d - a - h a l f  o r  

9 9 - a n d - a - h a l f  o r  w h a t e v e r ,  maybe I wou ld  b e l i e v e  

w h a t e v e r  he t o l d  me u n l e s s  t h e r e  w e r e  a r e a s o n  

t o  b e l i e v e  d i r f e r e n t l y .  

Q .  Would t h o s e  two t h i n g s  h a v i n g  h e a r d  f r o m  him i i i  

t h e  m o r r i i n g  o f  May t h e  1 5 t h  - -  May t h e  1 6 t h ,  1 

s t a n d  c o r r e c t e d ,  May t h e  1 6 t h ,  t:/Lat h e  was 

e x p e r i e n c i n g  s w e l l i n g  a n d  ru i in i r i g  a f e v e r  c a u s e  

you  t o  t h i n k  t h e r e  was some lsi-nci of i n f e c t i o n ?  

A .  I f  t h o s e  w e ~ e  t h e  f a c t s  - -  I don t know t h a t  

t h o s e  w e r e  Lhe f a c t s ,  i t ! ~  n o t  i n  h e r e .  B u t  i f  

t h o s e  w e r e  Lhe f a c t s ,  t h e  s w e l l i r i g  w i t h  t h e  

f e v e r  wou ld  i i i d i c a t e  t h a t  h e  p r o b a b l y  is 

u n d e r g o i n g .  an i n f e c t i o u s  p r o c e s s ,  y e s .  

Q. I f  you w e r e  Llie t r e a t i n g  g e n e r a l .  d e n t i s t  in t h i s  

c a s e ,  wha t  would t h a t  i n d i c a t e  "io you i n  t e r m s  

of t r e a t m e n t  at t h a t  p o i n t ?  

A .  I f  t h i s  w e r F 1  Lhe c a s e ,  i.f t h i s  i i y p o t h e t i c a l  

s i t u a t i o n  were i n  f a c t  t h e  c a s e ,  t h e n  I would 

f e e l  i t  was 1.ilr.ely t h a t  h e  had ('it l e a s t  a l ow 

g r a d e  i n f e c i : j o n  a t  t h a t  p o i n t  ; z i i t l  L would  
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Q. 

A, 

Q .  

A. 

Q. 
A. 

Q. 

A. 

Q .  

A. 

Q. 

A. 

consider putting him on antibiotics at that 

point in time. 

C a n  you give me an example of oiie particular 

antibiotic you would have used < ~ t  that 

particular juncture? 

Most dentists will use either pi?liicillin or 

erythromycin as a drug of first choice depending 

upon personal preference and tllr patient history 

and so forth. 

Did your records indicate on your patients what 

particular antibiotics you use? 

Yes. My personal records, yes, 

Your records of your patients? 

Yes. 

Would indicaLe that? 

Yes e 

T h a t  would be good form to indic,iLe that on you1 

re c: o r d s ? 

Yes. 

Do you, doctor, keep records on j~titient's charts 

of any conversations that you h < ~ e  with other 

dentists or other - -  it's hard, you would be 

talking to you - -  as an endodoiii I S ~ ,  solely, y o u  

would have been talking to gene~(i1 dentists? 

As an endodontist, I would prob<,iily do that, 
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Signif icaiit conversations I of course. 

Q. Would it be good  procedure to dl-, that if you 

were a geneLal dentist as well? 

A. I tliiiik it would probably be rcdSoiiable, sure. 

Q. NOW, later on, on the 16th, Dr, Kriwinsky, I 

believe, Dr, Kriwinsky talks abclut an I & D ?  

A, I don‘t see it. 

Q. Oh, no, it’s on the 17th. I t l1 ; i l l r  it’s on the 

17th. His statement is, tliere’; no where to 

I & D *  

Can you explain to me what Ire meant by 

that? 

A. What I think he meant? What he nieant, you would 

have to ask him. 

Normally when we are going Lo do an 

incision and drainage - -  or I’m malcing the 

assumption that is what he’s taA king about here 

what we wouIId do, if the patiexi. said that there 

is swelling here, we would retriict their cheek 

aiid look for an area that’s what we call 

fl-uctuant, Fluctuant is an are,i that has a 

fluid- f illed sac or fluid- f illetz balloon. 

Someplace where we can determine that there is 

something to drain, generally p ~ i s  or infected 
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material. And if we can find t-iiat spot, then w e  

I would make &tie incision in that general area. 

Q. Well, when y o u  say there’s sonxieelling to drain, 

if there’s a swelling there, docLor - -  

A. Uhm-hum. 

Q *  - -  isn’t there going to be somcLiiing to drain? 

A. No, not necessarily. 

Q. Tell me why not necessarily. 

A. Because you can have swellings Lliat have 

absolutely no drainage, You cnni have swellings 

which may develop drainage but txr-e too early a 

stage, they have not localized 4s the term that 

we use. 

When the infection first sLclrts it tends L o  

be very generalized and the tissues are very 

firm and stretched, but there’s niot this pool of 

infected material with which we clan locate and 

drain. 

Q. Would you, as an endodontist, h d v e  been able to 

locate that p o o l  more readily t a i c i n  a general 

dent is t? 

A. Again, I have no idea. Without- seeing Mr. 

Axelrod, that. would be purely s, cculation on my 

part 

I‘ve never met Mr. Axelrod.. I know quite 
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h o n e s t l y  when I t a l k e d  w i t h  D r .  K r i w i n s l r y  h e  

t o l d  m e  M r .  A x e l r o d  a n d  I h a v e  . , o m e t h i n g  i n  

commoii, b i g ,  c h u b b y  c h e e k s .  

I ’ v e  w o r k e d  on  o t h e r  p e o p l v ,  n o t  t o o  m a n y  

p e o p l e  b i g g e r  t h a n  I ,  b u t  i t ’ s  inore d i f f i c u l t  0 1 1  

l a r g e  p e o p l e ,  

S w e l l i n g  on  y o u ,  w e  wou ld  .;ee r i g h t  a w a y .  

On me, you  h a v e  t o  c o u n t  c h i n s  I-o s e e  i f  I h a v e  

a n  e x t r a  one 011 t h e  s i d e .  

S o  c o u l d  I have s e e n  i t ?  I d o n ’ t  know.  

Y o u ’ r e  a s k i n g  m e  t o  make a j u d y n i e n t  I c a n ’ t  

f a i r l y  make .  I ’ m  n o t  g o i n g  t o  s a y  s o m e t h i n g  

more  f o r  o r  a g a i n s t  y o u r  c l i e n t  o r  m i n e  o r  Mu. 

S m i t h ’ s  a t  a n y  r a t e ,  b e c a u s e  I d o n ’ t  know t h a t .  

I d o n ’ t  know t h a t .  

Can you  t e l l  m e  when a n  I & D  p r o ( - e d u r e  i s  

i n d i c a t e d ?  

Ai l  i n c i s i o n  a n d  d r a i n a g e  i n  this, s i t u a t i o n  t h a t  

w e  a r e  t a l l c i i i y  a b o u t  h e r e ,  whicii  i s  as I ’ m  

i n t e r p r e t i n g  i t ,  o k a y ,  f r o m  t h e  r e c o r d ,  I o n l y  

h a v e  w h a t ’ s  rln f r o n t  o f  m e  h e r e ,  wou ld  b e  

i n d i c a t e d  o n l y  i f  h e  c o u l d  f i r i d  L h i s  a r e a ,  an 

area i n  w h i c h  h e  c o u l d  f e e l  thi:-r f l u c t u a n c e  and 

i n  w h i c h  lie knew t h a t  i f  h e  madr: a n  i n c i s i o n  

t h a t  h e  w o u l d  g e t  s o m e  d r a i n a g e  o r  some r e l i e f  
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A. 

Q. 

A. 

Q. 

A. 

Q *  

A. 

Q -  

A. 

A. 

from that particular area. 

Okay 

I€ he had a generalized hard shc3lling it would 

be inappropriate to do an incis ion and drainage, 

as I ’ m  envisioning his problem. 

It would be inappropriate for aixy type of - -  

Yes. 

- -  dental practitioner to do? 

Yes. Yes. 

Well, how would you treat sorneLiiing like that 

that wasn’t fluctuant? 

Ant i b i o t i c L h e rap y e 

Can you tell from the records kiil~~it type of 

swelling Mr, Axelrod was experltJncing? 

With the inLormation that he h a s  here, let me 

read it and tell you. 

MR. SMITH: Are y o u  talking about 

just D L +  Kriwinsky’s recold or the hospital 

chart and everything else: 

Well, as I’m looking at Dr. Kriwinsky’s 

record - -  

MR. SMITH: DOCL(IC, wait. I ’ m  

sorry. I want a clarificaLion for the 

record. 

You asked, Carla, call you tell from 

ehler agestro 
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the record what kind of swelling he had. I 

guess you are driving at wiicther or not 

I&D was possible, and usiliii just 

Kriwinsky’s records or all Lhe records? 

MS. TRICARICHI: : t i g h t  now I’m 

asking him about Dr. Kriwi ~ ~ s l c y ’ s  comment 

about what he said, I & D ,  b i o  where to 

drain. That‘s what started this whole 

thing e 

Now, I’m talking about the information I 
that ’ s contained in Dr. Kr j winsky’s 

records 

MR.. SMITH: Thank you . I 
A. Looking at Dr. Kriwinsky’s recoxd on the 17th t i c  

starts - -  if I can describe it a little bit 

more - -  he says he has some swciling under the 

tongue on the anterior lateral or left side and 

So what do I see? I see rioLhing in the 

record that indicates anything different than 

what we have been talking about, 

He apparently looked to s e e  if he could 

find an area that we described wliere he could 

make this incision and drainage a n d  apparently 
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didn‘t find it, 

Q. So he didn’t find this fluctuani area that you 

were talking about? 

A, Yes. 

Q. Or he describes as a soft area, I think? 

A, Yes, same thing. 

Q. In your review of the Kaiser h(~,:pftal records, 

when he was brought in originally - -  

A, Uhm-hum. 

Q. _ I  into the emergency room, do y o u  recall any 

further description o €  the swel. 1 i ng that would 

indicate a different consistency or did it 

indicate the same consistency i A l  swelling? 

A ,  No. As I read it, I saw nothiircg which indicated 

a difference. I think quite cicarly, no 

difference. 

Q. So under no circumstances could Dr. Kriwinsky 

have performed an incision and drainage in the 

office? 

A. He could have, but I don’t t h i r i j c  he should have. 

Q. He should not have done that? 

A. Yes, I believe that, at that p u i u k .  

Q. Is there any - -  could any othei kype of dental 

practitioner, i.e., an endodonlist, or - -  well , 

let’s just say an endodontist, could that type 

I 
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o f  p e r s o n  have p e r f o r m e d  a n  I&i) a t  t h a t  t i m e ,  

t h a t  j u n c t u r e ?  

A ,  A g a i n ,  c o u l d  t h e y  have o r  shoul.6. t h e y  have?  

Q *  Well, s h o u l d  t h e y  have .  

A .  A g a i n ,  I d i d  n o t  s e e  h i m .  Arid anriother 

e n d o d o n t i s t  d i d  o n  t h e  17th, a s  I r e a d  t h e  

r e c o r d  a n d  h i s  p r o f e s s i o n a l .  ~ p j - ~ ” i . i o n  a t  t h a t  t i m e  

w o u l d  a n s w e r  t h e  q u e s t i o n ,  n o .  

I n  o t h e r  w o r d s ,  D r .  K a t z ,  i i c !  w a s  r e f e r r e d  

t o  D r .  K a t z  a n d  D r ,  K a t z  d i d  n o t  e l e c t  o r  d i d  

n o t  € e e l  an i n c i s i o n  a n d  d r a i n a y e  was 

n e c e s s a r y  - -  

Q. W e l l  - -  

A .  - -  f r o m  t h e  r c c o r d .  T h a t ’ s  a l l .  1 h a v e ,  a g a i n ,  I 

d i d n ’ t  s e e  Mr- A x e l r o d .  

Q .  What r e c o r d  f r o m  D r .  K r i w i n s k y ’ u  r e c o r d ?  

A .  From t h e  r e c , o r d  a n d / o r  t h e  d e p o h i t i o n ,  I ’ m  n o t  

s u r e  w h e r e  t h i s  comes f r o m ,  buL c i i t h e r  i n  t h e  

d e p o s i t i o n  or the r e c o r d  I rerneii\i,er s e e i n g  t h a t  

he t a l k e d  w i t h  D r ,  K a t z  on  t h e  i thone a n d  D r .  

K a t z  s a i d ,  d o  a n  i n c i s i o n  a n d  c a ~ ; ~ i n a g e  a t  t h a t  

p o i n t .  A s  1 remember  i t ,  D r .  K I  iw i r i sky  s a i d  I 

c a n ’ t  f i n d  t he  p l a c e  t o  d o  i t ;  The d i s c u s s i o n  

w e  j u s t  h a d .  

I n  w h i c h  c a s e ,  t h e n  D r .  Ka:..z s a i d  I wou ld  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q *  

A. 

r -. 
b L  

_ _ _ ^  - 

ehler agestro 

see him. And I believe that tEle record shows - .  

and I dontt believe there’s any dispute - -  that 

Mr. Axelrod saw Dr. Katz on the 17th. 

At that appointment Dr. K a t z  obviously 

examined him and elected not to do an incision 

and drainage. 

So I have to make the assi 

making an assumption, that my I celing would h a v e  

heen the saiiie. I see nothing t ~ : n t  says it would 

have been different had I been : frere. 

But I did not see the circumstances, so I’m 

going only by what I’m hearing. 

Doctor, j.s it possible that D J .  Katz instead of. 

your perccbption of what Dr. k t i L z 8  

nonperformaince o €  the I & D  was, Lhat he didn’t 

think it was appropriate at thsi time? 

Yes, that’s a judgment I ’ m  makiiig, 

That’s the judgment. Isn’t it jiossible, based 

on the records that you have, w ~ i i c h  is 

essentially Dr Kriwiilsky’s vel s i o n  of what 

Dr. Katz did or did not do, I u ~ ~ a n ,  that’s what 

your opiniora is based on? 

P I R .  SMITH: Well, .i mean he‘s - -  

I think there’s no - -  as I read both Dr. 

Kriwinsky’s deposition and Mr. T~xelrod’s 
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d e p o s i t i o n ,  I s a w  n o  d i s a g r e e r r ~ i i i i t  o n  t h e  f a c i s  

of t h i s  r e l a t i o n s h i p  w i t h  D r .  Jc,rtz. 

Q. W e l l  - -  

A .  I d i d n ‘ t  s e c  a n y t h i n g  i n  t h e r e  ~ h a t  M r .  A x e l r o d  

w a s  s a y i n g  L h i s  d i d n ’ t  h a p p e n .  ? ‘ h a t  h e  w e n t  

t h e r e  a n d  he s a w  h im a n d  h e  s a i d ,  t a k e  a 

d i f f e r e n t  a r i t i b i o t i c  and w e ’ l l .  s e e  how i t  g o e s  

i n  t h e  n e x t  2 4  h o u r s  i s  b a s i c a l  i y  w h a t  h a p p e n e d .  

So  I d i d n ’ t  t h i n k  t h a t  t h t ~  c w a s  - - I d0ll’i. 

r emember  t h ; i t  t h e r e  w a s  a n y  d i - s d y r e e m e n t  a b o u t  

t h i s  w i t h  p l a i n t i f  f o r  de fenda r r i ;  

Q .  D r .  Katz d i d n ’ t  t r e a t  h i m  a t  a l l ‘ ?  

A .  I d o n ’ t  b e l i e v e  t h a t  h e  d i d .  i b e l i e v e  h e  

l o o k e d  a t  hi.m a n d  d e t e r m i n e d  ai. Lhat p o i n t  i n  

time, t r e a t m e n t ,  w h i c h  w o u l d  h c i ~ c  b e e n  i n c i s i o n  

a n d  d r a i n a g i l  w a s  i n a p p r o p r i a  Le b a s e d  o n  h i s  

p r o f e s s i o n a l  j u d g m e n t .  I d o n ’ t  know why - -  

MR. SMITH: F o r  Liie r e c o r d ,  j u s t  

s o  t h e  r e c o r d  i s  c l e a r ,  t h o  f i r s t  t h i n g  you 

d i d ,  C a r l a ,  I t h i n k  w a s  e s e a b l i s h  t h a t  

among t h e  t h i n g s  t h a t  D r .  K r e b s  r e v i e w e d  

w e r e  D r .  K a t z ’  r e c o r d s .  ’Nil. a r e  t a l k i n g  a s  

i f  h e  lias n o t  s e e n  t h o s e  i e c o r d s  a n d  I 

t h i n k  he h a s .  

MS. T R I C A R I C H I :  rn t a l k i n g  a b o u t  
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wha t  he  bases  h i s  o p i n i o n  iin as h e  s p e a k s  

h e r e  t o d a y .  I f  h e  w a n t s  t i ,  t a l k  a b o u t  - -  

A .  I'm b a s i n g  niy o p i n i o n  on - -  

MR. S M I T H :  W a i t  a. m i n u t e ,  d o c t o r .  

You k e e p  a d d i n g  t h e s e  f a c t i i a l  s t a t e m e n t s  in 

t h e  f r o n t  o f  y o u r  q u e s t i o n  C h a t  i m p l i e s  

t h a t  t l i e  o n l y  t h i n g  h e ' s  1i~cilCed a t  a r e  

D r .  K r ~ ~ w i n s k y ' s  r e c o r d  and Ll ia t ' s  g o i n g  to 

c r e a t e  a c o n E u s i n g  d e p o s i t  i r u n .  

He's s e e n  o t h e r  r e c o r d s -  H e ' s  s e e n  

D r .  K r i w i n s k y '  s r e c o r d .  I l c  E s s e e n  

D r .  K a t z J  r e c o r d s ,  x, y a n d  2; r e c o r d s ,  

e v e r y t h i n g  you  e s t a b l i s h e d  i n  t h e  f i r s t  

p a r t  o f  t h e  d e p o ,  

I j u s t  w a n t  t h e  d ~ l p o s i t i o n  t o  b e  

c l e a r  on K a i s e r  r e c o r d s .  

MS. T R I C A R I C H T :  I a s k e d  h i m  

wha t  h e  w a s  b a s i n g  t h e  o p i t i J o n  o n .  

A .  I t h i n k  I t o j d  y o u .  I h o p e  I t o l d  y o u .  

Q. I f  a g e n e r a l  d e n t i s t  o n c e  refer23 you  t o ,  o r  

r e f e r s  a p a t i e n t  t o  a n  e n d o d o n t . i : ; t  a n d  t h e n  t l ie  

e n d o d o n t i s t  i s  p r e s u m a b l y  t r e a t - i i i g  t h e  p a t i e n t  

f o r  t h a t  p a r t  i c u l a r  c o n d i t i o n ,  would i t  b e  

novmal  p r o c e d u r e  f o r  t h e  d e n t i s t  \ h e n ,  t h e  

g e n e r a l  d e n t i s t ,  t o  c o n t i n u e  t o  L i e a t  t h a t  
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p a t i e n t  f o r  t h a t  p r o b l e m ?  

A .  I wou ld  t h i n k  t h a t  t h e  n o r m a l  c t i u r s e  wou ld  be  

f o r  t h e  g e n e r a l  d e n t i s t  t o  d r o p  t r e a t m e n t  a n d  

a l l o w  t h e  s p e c i a l i s t  t o  t a k e  o v c c  a t  t h a t  point : .  

Q .  T h a t  d i d n ' t  h a p p e n  i n  t h i s  c a s e ,  i s n ' t  t h a t  

r i g h t ?  

A .  I d o n ' t  t h i i i l c  e i t h e r  o f  t h e m  d i d  a n y t h i n g  a f t e r  

t h e  f a c t .  I t h i n k ,  a s  I r e a d  lkie r e c o r d ,  a f t e r  

h e  s a w  D r .  R a t z  s o m e t i m e  on t h e  1 7 t h ,  I ' m  not 

s u r e  o f  t h e  t i m e ,  t h e  n e x t  thiiL.ly w e  know i s  1-hat.. 

M r .  A x e l r o d  t o o k  i t  upon  himself t o  p r e s e n t  t o  

t h e  m e d i c a l  p e o p l e ,  a s  I r e a d  t h e  r e c o r d .  

Q .  Would i t  h a v e  made a n y  d i f f e r e l i c e  i f  D r .  

K r iw ins l cy  h a d  r e f e r r e d  h i m  t o  Dr. K a t z  o n  t h e  

I G t h ?  

MR. SMITH: Obj e c L i o n .  G o  a h e a d .  

A .  No.  I t h i n k  t h e  a n s w e r  i s ,  t o  Lhe b e s t  of  my 

p r o f e s s i o n a l  o p i n i o n  i s ,  no, i t .  w o u l d  n o t  h a v e  

made a d i f f e r e n c e .  

Q .  I t  w o u l d n ' t  h a v e  made a d i f f e r L > i i c e ?  

A .  N o .  

Q .  You t e s t i f i - e d  t h a t  you  h a d  not . ;een t h e  p a t i e n t  

a s  a n  e n d o d o n t i s t  a n d  you  didn"-  s e e  how, b a s e d  

on t h i s  i n f o r m a t i o n ,  a n  I & D ,  w i i i t h e r  i t  wou ld  

h a v e  b e e n  a p p r o p r i a t e  o r  n o t ?  
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A. Correct. 

Q. What about, would it have made aiiy difference if 

MY. Axelrod had seen an oral suigeoii with 

reference to their ability or Llrc2ir inability to 

do an I & D ?  

A. In a normal situation? What day are we talking 

about, I guess - -  

Q. On the 16th. 

A. On the lGth, would it have made a difference? 1 

really doubt it. 

Again, anything is possible~. I know where 

you’re going, because I read Dr, Krell’s 

deposition. 

But in my opinion, if he s t i w  the average 

oral surgeon on the 16th’ less i-lian 24 hours 

after this problem began, that duerage oral 

surgeon would not do an incisioii dnd drainage at 

that point i l l  time. 

Q .  Why is that? 

A, Because I’ve seen hundreds of t h e s e  cases and 

I’ve never seen anybody do it. 1 don’t think 

it’s reasonable. I think it would be 

over-treatment, 

Q. You have never seen someone do - -  you mean it‘s 

premature, is that what you are saying? 

ler 
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A .  Yes. I'm saying it's prematurc:. The vast 

majority of these cases are resolved by 

aritibiotj.c Lherapy without this external 

incision and drainage that Mr. Axelrod had. 

It's a very unusual procedure, It's not done O I I  

a daily basis in people that have these 

infections 011 a daily basis. 

Q. So what you are saying is it could have been 

treated totally by antibiotic Liierapy? 

A ,  I think it could have and it m;iy have been. It 

despites another treatment on Lop of it. We 

don't know. 

Q. I don't understand what you rneaii by that 

c o m m  e n t a 

A. What I'm saying is that the preierred treatment 

in these t y p e s  of :infections is to do antibiotic 

therapy first and give it an oy~;iortunity to s e e  

if it will resolve 

Q. Is time of the essence regardiii:~ antibiotic 

therapy in Lhis type oE situaL?un? 

MR. SMITH: Objecl-ion, 

A .  1 think ti-nie is - -  I'm riot s u r e  what the term 

"of the essence" means in the 16-2yal vernacular, 

but I would say certainly, we siiouldi1't wait 

days withouL prescribing it, b u t  as I look at 
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Q. 

A. 

Q -  

A. 

Q. 

A. 

Q. 

A. 

the record it appears that Mr, Axelrod received 

some antibiotic approximately ~~i>ontime the day 

that he called, so I don’t have tiny great 

problem with that. 

Would it have been nice - -  as I told 

Mr, Smith - -  if he gave it to li-i..ai at 6 in the 

morning; it would have been nic-:., but I doubt it 

would have rlianged the outcome. 

It would have been better? 

It would have been. 

But I think when we see not: ,  with hindsight 

that progress of the infection, i don’t think i t  

would have helped e 

Why is that? 

Well, because we saw that 24 h o i i i s  later he had 

no sign;-f icant improvement and i ime - - I’m not 

sure that what we are really talking about here 

is a four-hour time difference c i i i t l  it would have’  

made a significant dif f ereiice. L m hard pressed 

to imagine that would have chaiijed this case. 

You think an incision and draiii,icje on the 16th 

would have Lice11 too aggressive o r  a - -  

Absolutely. 

_ I  procedure? 

Absolutely. 
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Q. - -  to perform? 

A. Absolutely. 

Q. Well, doctor, is it your opiniorl that 

Mr. Axelrod‘s development of Ludwig‘s angina 

which was - -  

A. Wait a minute. It’s my opinior~ he did not 

develop Ludwig’s angina. 

The definition of Ludwig’s dngina, in any 

surgery or oral infection texti_ii,olc defines it 

as a bilateral infection. 

And Mr. Axelrod had only iiuilateral 

involvement 

Q. So you disagree with the diagnc9::is arid the 

people at Kaiser who treated k i i i i ~ ?  

A. No. I l i k e  Lheir diagnosis becduse they got it 

right, then someone in pencil w,.ote it in , 

Ludwig’s angina. There’s someL11ii1g called false 

Ludwig’s angina. It’s a term wl~ich 

unfortunately is thrown around c~ lot, but does 

not meet the classic definition, it’s 

unilateral. In fact if you will read the 

textbook I quoted you before Dr. Archer, the 

maxillofacial surgeon, he flat out states if 

it‘s not bilateral it is not LuJwig’s angina, so 

we would disagree with the diacji,osis, yes. 
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Q -  Well, tell me if there’s a difUcrence in whether 

we call it Ludwig’s - -  so you a l e  saying it has  

to be bilateral in order to be (I true Ludwig’s 

angina? 

A. I’m not sayiiig that, the textbook says that. 

Q. But that’s your clinical opinioli as well? 

A, Yes I absolut e3.y 

Q. Have you treated patients with iiudwigfs? 

A, NO, not with - -  I’ve treated paLfents with tliis 

type of si-tuation. But I‘ve newer seen a case. 

In the recent times I’ve 11~1ver read of a 

ease, Ludwig‘s angina, I don‘t know if it 

exists, I mean, it does i i i  tlieoiy. This was a 

problem pre antibiotics w i t h  il ::erious 

1 ife-threatening problem pre-alrtibiotics. But 

I’m not aware of any cases. 

There probably are some, but I’m not aware 

of any cases in the recent lite~clture that say 

it exists, 

Q. But you have treated patients with conditions 

like this 011 one side? 

A. Yes, yes. 

Q. How many such patients have you treated? 

A. Oh, I would guess over the years, depending upon 

degree, now, I don’t know the degree. Patients 
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b e l o w  h e r e ,  I w o u l d  g u e s s  o v e r  t h e  y e a r s ,  a n d  

I ' m  p u r e l y  g u e s s i n g .  Maybe in Llie r a n g e  o f  5 0 .  

Q. A n d  c a n  you  t e l l  m e  w e r e  t h e s e  , : a t i . e n t s ,  I know 

itls h a r d  to g e n e r a l i z e ,  b u t  i i i  some o f  t h e s e  

p a t i e n t s ,  were  t h e s e  p a t i e n t s  i I I  w h i c h  you  h a d  

p e r f o r m e d  t h e  r o o t  c a n a l  f r o m  IsLe b e g i n n i n g ?  

A .  I know t h a t  t h e r e  have b e e n  a t  .E.i!ast a p a t i e n t  

o r  two t h a t  f i t  t h a t  c a t e g o r y  wjicre t h a t  may 

have h a p p e n e d .  I d o n ' t  know at. w h a t  p o i n t  

d u r i n g  t r e a t m e n t ,  b u t  i t  h a s  ha i ' pened  d u r i n g  t h e  

c o u r s e  o f  t r e a t m e n t ,  y e s .  

Q +  One o r  t w o .  And t h e  o t h e r s  thai.. you  have  

t r e a t e d ?  

A .  May h a v e  come i n  t h a t  way b e f o r e  w e  s a w  t h e m .  

Q. So  f r o m  a n o t h e r ,  f r o m  a r e f e r r i a i g  - -  

A .  Y e s .  

Q. - -  g e n e r a l  d e n t i s t ?  

A .  Y e s ,  

Q .  What w a s  t h e  t -ype  o f  t r e a t m e n t ,  i f  you c a n  

g e n e r a l i z e ?  

A .  T h e  t r e a t m e n t  i s ,  i f ,  f o r  i n s t a r i c e ,  i f  t h e  

p a t i e l i t  w e r e  r e f e r r e d  t o  m e  a n d  had n o t  h a d  r o o t  

c a n a l ,  wou ld  be  t o  i n s t i t u t e  r o o t <  c a n a l  

t r e a t m e n t  a n d  p l a c e  h im on a n t i l l i o t i c  t h e r a p y .  

ehler ages tr om 
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i Q. 
I 

~ A. 

Q. 

A. 

Q. 

A .  

Q *  

A. 

Q -  

A. 

Q. 

A .  

Q. 

What if they had root canal? 

If they had the treatment, theii Llie treatment is 

to still place them on antibiotic therapy and 

follow them closely. 

Of those 48 some patients approximately, did you 

perform an incision and drainage? 

In none of them. 

In none of them? 

Never. 

So in all of those cases their problem was 

resolved solely by antibiotic therapy? 

Yes. 

And were any of them hospitalized? 

I’ve never had a patient IiospiL~lized. 

In our practice with the pc~ople that we 

have had we have one patient t l 1 , i L  had to be 

hospitalized. It was n o t  a pal. icnt I was 

treating, but we had one patienL that was 

hospitalized. 

For this t y ~ e  oE condition? 

Yes, for the procedure we are Ldllr.ing about. 

Well, tell me, if that’s the c a s e ,  doctor, tell 

me what, i €  you had been the genicral dentist 

seeing Mr, Axelrod on May the 1 i f h ,  how would 

you have had him proceed Erom Liiere? 
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A. I w o u l d  h a v e  - -  

MR. S M I T H :  O b j e c t i o n .  G o  a h e a d .  

A. I w o u l d  have r e f e r r e d  him t o  a . ; p e c i a l i s t  i E  I 

f e l t  - -  a s  I t h i n k  D r .  Kerwinslcy s t a t e s ,  t h a t  h e  

d i d n ’ t ,  d i d n ’ t  u n d e r s t a n d  how Lo  t r e a t  t h e  

s i t u a t i o n ,  lie r e a l i z e d  t h a t  t h i s  h a d  now p a s s e d .  

f r o m  wha t  he w a s  c a p a b l e  oE h a l i d l i n g .  I wou ld  

have r e f e r r e d  l i i m  t o  a n  e n d o d o n t i s t ,  m o s t  

l i k e l y ,  i f  I were t h e  g e n e r a l  t i L i i t i s t .  

Q. A t  t h a t  p o i n t ?  

A. O r  i t ’ s  p o s s l - b l e  a n  o r a l  s u r g e o n  a s  D r .  K r e l l  

w o u l d  l i k e  us t o  d o .  I wou ld  i i o k  d i s a g r e e  t h a t  

t h a t ’ s  a t  l e a s t  a p o s s i b i l i t y .  

Q .  Ail  o r a l  s u r g e o n  w o u l d  b e  c a p a b i t s  oE t r e a t i n g  

t i l i S  - -  

A. I t h i n k  e i t h e r  p e r s o n  c o u l d .  

Q .  - - c o n d i t i o x i ,  E i t h e r  a n  e x i d o d o ~ ~ t i s t  - - 

A .  Y e s .  

Q. _ _  o r  a n d  ojra1. s u r g e o n ?  

A .  Y e s ,  c e r t a i - r i l y .  

Q .  They  a r e  boC1i q u a l i f i e d ?  

A .  A b s o l u t e l y .  

Q 9  Is  i t  y o u r  u p i n i o n  t h a t  t h i s ,  1 ~ ~ ’ s  c a l l  i t  

o n e - s i d e d  L u d w i g ’ s  a n g i n a ,  o r  wiiatever you  call 

i t ,  mocks  - -  

-I 
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A .  

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 
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F a l s e  Ludwig ' s a n g i n a .  

M R .  S M I T H :  One-s-Lcled L u d w i g ' s  

a n g i n a  i s  a d e n t a l .  o x y m o r o n .  

I t ' s  a s u b m a n d i b u l a r  c e l l u l i t i s  is p r o b a b l y  a 

more  c o r r e c t  t e r m .  

I s  i t  y o u r  o p i n i o n  t h a t  w a s  directly r e l a t e d  t o  

t h e  endodone  i c  p r o c e d u r e  p e r f  o~i~ic. 'd  by  D r .  - - 

T h e  t i m i n g  i s  s u c h  I wou1,d h a v e  t o  s a y  i t  

c e r t a i n l y  a p p e a r s  t o  be. 

E v e r y t h i n g  i s  c o n s i s t e n t  wi Lii t h a t  

You know, c o u l d  you  s a y ,  - i s ;  t h e r e  a n y  o t h e r  

_ _  M r .  S m i t h  a s k e d  m e  - -  i s  t h e i e  a n y  o t h e r  

r e m o t e  p o s s i b i l i t y ?  Y e s ,  b u t  i t ' s  r e m o t e .  I 

t h i r i k  i t  w a s  r e l a t e d  t o  t h i s .  

S o  - -  

E v e r y t h i n g  1 s e e  s a y s  i t  i s .  

So  i s  i t  y o u r  o p i n i o n  t h a t  e a r l i e r  a n t i b i o t i c  

t r e a t m e n t  b e f o r e  t h e  p r o c e d u r e  h e g a n ,  t h a t  i s ,  

p r e c a u t i o n a r y  o r  p r o p h y l a c t i c  d i i L i b i o t i c  

t r e a t m e n t ,  w o u l d  n o t  have made ;!riy d i f f e r e n c e ?  

Well, as I s a i d ,  p r o p h y l a c t i c  a 2 i t i b i o t i c s  t o  

p r e v e n t  t h i s  p r o b l e m ,  i s  n o t  t h e  n o r m a l  

t r e a t m e n t ,  I t ' s  n o t  t h e  standsi:ci  of c a r e ,  

I f  you  a r e  a s k i n g  m e  now t l i d t  w e  h a v e  20/20 

h i n d s i g h t ,  m i g h t  i t  have m a d e  a d i f f e r e n c e ?  I f  

ler 
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we were lucky enough to know this was going to 

happen and pick an antibiotic tlJ;llt the 

microorganism was sensitive to, perhaps. But 

it’s not the norm to premedicate with an 

antibiotic Lo avoid this type oi a problem. 

I think we addressed that earlier, the vast: 

majority of people would not gcL an antibiotic. 

Q. But had he been given the antibiotic on a 

precautionary basis? 

A. W e  don’t know if that would have been effective. 

You can make a case it might have been, but we 

have no way of knowing because we don’t know 

what the organism was sensitive to. 

Q. You said on the 17th Dr. Kerwinslcy clearly feels 

it’s out of his  range of capabil i.ty and he 

refers to Dr. Katz; is that a L i j r  statement? 

MR. SMITH: Objection. 

A. Are we allowed to review? 

Q. Sure, you are allowed to review anything. 

A. Let me see Dr. Kerwiiisky’s deposition and I can 

quote what he said. I don’t waiit to put words 

in his mouth 

MR. SMITH: I t h o u i j l i t  what he said, 

Carla, if I ’ m  correct in assuming 

Dr. Kerwinslcy said - -  

ler 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

11 

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

24 

25 

A .  

u .  
A .  

7 6 

MS, T R I C A R I C H I :  N C J -  I ’ m  t a l k i n g  

a b o u t  w h a t  D r .  K r e b s  s a i d  a b o u t  h i s  o p i n i o n  

o f  w h a t  D r .  K e r w i n s k y  s a i d .  

T h a t  w a s  t h e  i m p r e s s i o n  t h a t  I g o t  a n d  I wou ld  

l i k e  t o  n o t  p u t  w o r d s  i n t o  h i s  rhouth a n d  s e e  if 

w e  c a n  f i n d  a - -  

MR. S M I T H :  W e l l ,  ~ I o c t o r ,  I ’ m  go i i i y  

t o  s t e p  o u t  f o r  o n e  m i n u t e  w h i l e  you  a r e  

j u s t  t a l k i n g  a b o u t  anythinc_l  e x c e p t  t h e  

c a s e  (I 

- - 

( O f f  t h e  r e c o r d .  i 

- - - - 

M R .  S M I T H :  C a r l a ,  p l e a s e  p r o c e e d .  

D o c t o r ,  g o  a h e a d .  

W e l l ,  I g u e s s  wha t  1 w a s  t h i n k i - f i q  of I may h a v e  

m i s q u o t e d  h i m ,  I ’ m  j u s t  r e a d i n g  a q u e s t i o n  t h a t  

you  a sked  him r e g a r d i n g  t h i s  a t i c l  h e  s a y s  

“ b e c a u s e  t h e  o n l y  c o n d i t i o n s  u n d e r  w h i c h  h e  

wou ld  have  d r a i n e d  i t  b e c a u s e  ii- w a s  w i t h i n  my 

r e a l m  of  c a p a b i l i t y ,  I t  s o  I ’ m  asz:o.ming - -  I g u e s s  

1 made t h e  a s s u m p t i o n  i n c o r r e c t  l y .  I d o n ’ t  s e e  

t h a t  h e  s a i d  i t .  B u t  my f e e l i i i g  w a s  a t  t h i s  

point, o r  m y  o p i n i o n  w a s  a t  somr-2 p o i n t  h e  

r e a l i z e d  i t  was t i m e  t o  r e f e r  M i - .  A x e l r o d  t o  D r .  
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Katz, which he obviously did. So at some point 

in there he made the decision, at: least in h i s  

mind, that he would require some help from a 

specialist. 

Q. Would it have made any difference if he had 

referred him a day before? 

A .  I think it probably would have been 

inappropriate. I doubt that it would have - -  I 

think you asked me before, if i t  had would have 

made any difference and the arisipJer is still 1 1 0 .  

Q. You think it would have been iii<ryiproprj.ate? 

A .  It- may not have been inapproprisle, but it would 

not have had any significance. 1 think at the 

16th it would not have been inai9propriate - -  

that’s not a correct statement. 

On the 16th it would have been appropriate 

to refer, if he had thought he Ricxd a reason to 

do that. I see nothing in the iccord that s a y s  

it was imperative at that point Lhat he should 

have referred. ‘That was purely a clinical 

judgment on his part on the 16th- 

On the 17th we are getting Lo the stage 

where I think he realizes that ~eferral is 

appropriate and I think rightly so. 

MR. SMITH: Doctor, I want to 
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interject here, because 1 don't want to 

confuse the words appropriate with 

mandatory or the standard c;lE care. 

MS. TRICARICHI: k o l a  know, it's a 

plain meaning of the word. We can look it 

up in the dictionary. 

MR. SMITH: Doctoi I I want you 

to - -  

MS. TRICARICHI: T h i s  isn't your 

deposilion. What he says speaks for 

himselP, I f  he wants to explain himself 011 

direct examination, that's fine. 

A. I hope that was clear. Do I tLi11Ic he violated 

the standard of care by not relerring on the 

16th? Obviously, very clearly, no, he did not 

violate the standard of care, il' that's what you 

are asking. 

Q. No, I asked what I asked. 

M S .  TRICARICHI: Ail(1 I would object 

to Mr. Smith's testifying 011 behalf of t h i s  

witness here. 

MR. SMITH: What w c i s  that? 

MS, TRICARICHI: if your witness 

doesn't understand - -  

MR. SMITH: Tryiiicg Lo slander 

elhler 
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me ? 

MS, TRICARICKI: _ -  doesn’ t 

understand what I have to s a y ,  I think I’m 

perfecLly approachable and he can ask me to 

rephrase the question so l i e  understands j . t .  

MR. SMITH: I’m 

searching through for the Cruth here. 

MS. TRICARICHI: Y o u ’  re always 

searching for the truth, l i k e  all insurance 

companies. 

Q. I want to ask you some questions about some 

notations that you made on your copy of 

Mr. Axelrod’s deposition. It w a s  a little 

cumbersome. Let me lean over, ae o n l y  have one 

copy with your notations * 

At page 23 beginning at line, I believe, 

five, I can’ t see - - five and g o i n g  to line 

twelve, you make a notation wiLh a question 

mark, can you tell me what the significance of 

that is? 

1 A .  
Well, my question mark was, I think, my concern 

was that he said when he went i l k  Lor the very 

first time, and that was some ai~jriificant period 

of time before the interval that we were talking 

about. And then the question b t - i o m e s  well, was 

Mehler 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A .  

Q. 
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he talking May 4th and later on he did; so as I 

was reading that I put a question mark there 

because my question was, had he done it in 1985 

or had he done it in 1990. 

Had he done what, told him about: his medical 

condition? 

Yes, yes. 

Okay.  

Yes. 

H o w  f requeritly should a general dentist update 

his medical information that he has on his 

patients? 

I think that Lherers no absolute standard, but 1: 

think certainly at least annual i y the patient 

should be asked if there are any changes and it 

may be, are there any changes i i i  your medical 

history. 

Would those notations be noted o i l  the chart? 

If there were any changes, I wo'i.i/d say it would 

be appropriate, at least in our office. 

If there were no changes it woultin't be noted 

that that question had been asked or that there 

had been no changes? 

It may or may not be. 

What's the procedure in your office? 
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A. Well, we don’t see patients on a return basis 

very often S O  that’s kind of a liypothetical 

question. 

Q. Or at least you hope not? 

A. I see them and they leave, so 1 can’t answer 

that question to be honest with you. 

Q. Well, when you are teaching youi students? 

A, Virtually the same situation there. We see 

people for a very short period ~ J I  time, they 

leave and they do not come back, as a general 

rule, except some extended period. of time then 

the university then requires t1ic.y go through t h e  

process all over again. If they had a root 

canal treatment and were in the graduate 

department, if they were sent l . ~ c ~ c k  to the 

undergraduate department and waikilered back in, 

would they ask the question? 9 would hope they 

would ask the question, but it would depend on 

timing . 
Q. Do you counsel your students to consult with the 

treating physicians of patients when they have, 

when they are medically compromised? 

A. If it’s a significant problem. 

Q. Okay. 

A. I don’t think that in a situation like this, 
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t h e y  w o u l d  call a p h y s i c i a n ,  

Q. F o r  e i t h e r  o f  t h e  u n d e r l y i n g  c o i i d i t i o n s  w e  

t a l k e d  a b o u t ?  

A .  No, p r o b a b l y  nor ; .  

Q .  T h e  d i a b e t e s ?  

A .  P r o b a b l y  n o t ,  

1 Q .  I n  y o u r  p r a c t i c e ,  d i d  you  h a v e  c l c e a s i o n  t o  c a l l  

t r e a t i n g  p h y s i c i a n s  3 

A .  V e r y  r a r e l y -  

Q .  T h a t  w o u l d  r io t  h a v e  b e e n  g o o d  p r o c e d u r e  t o  c h e c k  

w i t h  - -  

A. I don’ t t h i n k  i t ‘ s  a s t a n d a r d  p o c e d u r e  i n  

d e n t i s t r y .  I”n s o r r y ,  I c l o s e d  t.he p a g e  u p  f o r  

y o u .  

Q .  T h a t ‘ s  a11 r i g h t .  At p a g e  2 5  ol: M r .  A x e l r o d ‘ s  

d e p o s i t i o n  you  a l s o  make a n o t a t i o n ,  b u t  c a n  y o u  

f i r s t  d e c i p h e r  a n d  e x p l a i n  i t ?  

A .  I t  s a y s ,  n o t  a t i m e  o f  treat men^ o r a l  m e d i c a t i o n  

f o r  o r a l  d i a b e t e s ,  b u t  n o t  ‘90. H e  w a s  

t e s t i f y i n g  t h a t  h e  t o o k  M i c r o n a S e ,  b u t  t h a t  was 

a f t e r  t h e  s i e u a t i o n  w e  a r e  t a l l r i u g  a b o u t .  He 

w a s  n o t  t a k i n g  M i c r o n a s e ,  a c c o r d . i i i g  t o  h i m ,  a t  

t h e  t i m e  t h i s  p r o c e d u r e  w a s  d o n e ,  

H e  h a d  i n d i c a t e d  lie w a s  c o i i i r o l l i n g  i t  w i t h  

d i e t .  M i c r o n a s e  i s  an o r a l  med- cation f o r  

I elder ages trom 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1. 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2% 

23 

24 

25 

Q. 

A. 

Q. 

A, 

Q. 

A. 

Q. 

A. 

Q *  

A. 
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diabetes - 
Is it like insulin? 

It's an oral, Yeah, oral type. 

Okay e 

I'm not intimately familiar with it. I know it 

exists, we do not prescribe it, but I know it 

exists, it's an insulin substit uLe. 

At the bottom of page 39 of Mr. Axelrod's 

deposition there's a notation i l l  your hand. C;111 

you tell us what that says? 

Yes. It says Dr. Record shows ljayment and the 

question was, a receipt for treatment and this 

was a situation which was, as I recall it, there 

was a question of what the payrnr-lnit was for and 

the doctorrs testimony and the ilecord indicated 

it was for another family membei , I believe Mrs. 

This had to do with how frequei~tly they had seen 

him or something? 

Yes, it was something of that ILrnLure. And there 

was a ledger card which may be i n  the record 

here, which basically came alonly with that. 

And at page 43 of Mr. Axelrod's deposition, l i i i t 3  

19 - -  line 1-4?  I ' m  sorry? 

Yes, the question which your re ,iddressing, Mr. 

Axelrod testifies he always meiilioned heart 
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murmur and once he found out that he mentioned 

he had diabeLes, too he’s sayiricj it at every 

appointment, 

My check mark was, it says check Dr. Grady 

because he had. surgical treatmeiit with Dr. Giady 

sometime earlier and my questior’l for Mr. Smith 

was, it might be appropriate tc, ask Dr. Grady, 

can he confirm that the patient came in and t o l d  

him this information; attemptiny to determine i f  

in fact, this occurred at every appointment, 

Q. At page 48 approximately line 6 ,  I don’t know 

what the notation is. 

A. It says he had anesthesia, queur-ion mark. 

I’ll have to go back a little bit and s e e  

where we are. Okay. This was uii 5/10 that it 

says he finished work put a tenipurary filling 

in, et cetel‘a. Asked him about prescriptions 

and so forth, wondered whether ke should have a 

pain killer 

My question was, did he h a v e  anesthesia for 

the root canal? Otherwise why was he asking for 

a pain reliever. I never had tli,it question 

sitbsequently answered by Mr. Axclrod. 

Q. I don‘t understand. 

A. Otherwise, what I ’ m  saying is, if- you finish up 
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a dental appointment and you say I’m going to 

need sornethi.ng for pain. Wait.. . She’s numb. 

Wow does she know she has pain? I questioned 

that in niy c~w‘n mind. 

Q. In other words, whether there lidd been a history 

of having pi oblems? 

A. Yes. There’s nothing in the record that says he 

had pain at that point in time, I looked. This 

is when 9. read through, I wrii(3 these notes to 

myself to see if I can answer tiiis question, 

Sometimes I resolve it and f i n d  it goes away and 

didn’t erase them. I ’ m  not tryjilg to tell y o u  L 

didn’t gi-ve that some thought. 

My question was, I go back. in the record it_ 

doesn’t t e l l  me he was anestheeized at this. 

This is at the end of the appoiiicrnent he wants 

to know. 

Q. At the end? 

A. This is at Lhe end of the 15tli, partially. ?‘lie 

way I’m reading that. But he s a i d ,  he finished 

the work. So I could be - -  but it; was at one 

appointment or the other at any rate. That’s 

why I had thdt in there, at a n y  rate. 

Q. I ’ m  just t r y i n g  to understand y o u r  thought 

process in these notations, thaL’s all. 

ler 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q .  

A. 

‘I’liese are t h i n g s  that I thought might be a 

factor, they may or may not be, 

At. page 49 oE his deposition y o u  underlined t h e  

comment by Howard that the tootlr was tender 

until his return on the 15th. 

That was so that I would check it against the 

record and I don’t see that subsLantiated in the 

record. ’ T h a t ’ s  his testimony arid.  I was unable 

to substantiate that, 

In other words, as we talked about - -  

My question is or what I did w a ~ ,  I try to, when 

1 have a case, 1 try to compare plaintiff and 

defendant and see what areas we don’t agree o n .  

Because if they both agree you dre not going to 

ask me the question, I hope. 

It’s your testimony that Dr. Kerwinsky is not as 

complete as he could be in his record keeping? 

I think he would have served hiniself much better 

with more detailed records, no cjuestion. 

And then you skipped over [lie other part 

here, if you will. Were you experiencing any 

swell ing? He says no. 

Between the first and the secoiid? 

The second visit he had no swelling, that‘s what- 

I based my answer to you before, should he have 

-- 
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then I would have given you a different answer. 

But this is a plaintiff’s comment, he had no 

swelling. 

Q. So if he had come in on the 15tii for this - -  

A. And said I have swelling, we have a whole new 

ball game. But when he comes ix on the 15th and 

says, no, I have no swelling I wouldn’t have 

given him an antibiotic. 

I Q. But the fact he had said he has mere 

tenderness - -  

A. Not in terms of an antibiotic, no. It says 

a d  j us t o c c 1 II s ion. 

He had placed a temporary, he placed 

filling material in. These arc ~ o t  - -  I realri-ze 

you are looking for signif i-cant comments, but 

they are not all significant. 

Q. It’s your thought processes? 

A. Yes, exactly. Tylox is oxycodoiie. 

0 - x -y - c - 0- d - o - n - e , and acetaminophen. 

Tylox is oxycodone and acetaminophen. T h e n  

as you can s e e  I was labeling tibe day so I could 

get the chroiiology correct. 

Q. Okay. Again, on page 54, you u~iderlined-- 

A. Those are just points that I tlnoiight were 

ehler ages t r o ~ ~  
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important to consider. 

Q. 7, 13 and 16, 

A .  Y e s .  

Q. H i s  symptoms? 

A. Yes+ The significant signs that I was going t o  

base my judgment upon, 

Q .  At page 55, what’s your notatioal? 

A, Mine is that he’s confused regaiding the time 

and date of prescriptions. T h e r e  are a couplc 

of times in his deposition wheie he was 

uncertai.n of when the prescript- ions were given 

so I have to rely upon the docLor’s record f o r  

that 

Q. Oh, this just had to go with h i : ;  confusion O I I  

page 56? 

A. Yes. Again, same question. Obviously, he’s a 

little unclear, he says I ‘ m  urieicar now whether 

1 got it at 4 : 0 0 ,  Tuesday afteriioon or if I got 

it the next morning. 

Q. Let me see. There‘s a stateme~~t.. by Mr. Axelrod. 

at page 62, and he’s relating wiiat Dr. Kerwirisky 

said to him and that is, the tooth was okay, I 

t 11 i n IC ? 

A. Yes. Tooth was fine. 

Q. Arid this? 
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A. Why did I uiiderline that? I uridcrlined that to 

confirm what we knew, the t o o t i *  was fine. The 

area around Lhe tooth, that wasar’t too fine, we 

are not saying he didn’t have a problem, but 

there seemed to be a great deal in the 

deposition, a great deal of eInp1iasis on whether 

tlie tooth was sore or not and L i r a t ’ s  not a big 

factor. 

Q. That’s not? 

A, There’s a great deal of informsLion in Dr. 

Krell’s also. Day two, day tliice, I was trying 

to get the Liming correct. 

Q. Is there significance on page 6 b  at line 13 wlieii 

he talks about his tongue is swel_ling up? 

A, No. I was j u s t  trying to get t l r c l  chronology of 

these things since he was confused about time. 

I was trying to get the clir oiiology so I 

could identify what sequence these things 

happened i n  so I could answer I ~ i e  questions 

fairly intelligently. 

Q. As an endodontist treating a paiient who 

complained of his tongue swelliiig up - -  

A. I think there’s no question thai- happened on day 

two, Dr. ICerwi.iislCy says that. I don’t think 

that’s up for debate. 
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Q. Is it a sigii-!Eicant finding as d treating 

physician? 

A. Certainly w h e n  that happens, W I J ~  c h  Dr Kerwi~lslcy 

has in here, thatrs an indication that we are 

probably dealing with infectiol~ alld he should be 

placed on ax1 antibiotic which he was, on the 

16th. The record indicates he was on the 16th. 

Yes, if he has swelling under LI' ic7 tongue my 

answer is yes I that's signif i c a i i t  

Q -  Why is that a significant compl~cation? 

A. I think at that point we believe we are now 

dealing with an infectious process and he should 

receive an antibiotic. The rer(~rds indicate 

that Dr. Kerwinsky gave him erythromycin on 

5/16, which was day two. 

Q. That's the first time he gave h i m  any 

antibiotic? 

A. According to the record, yes. 

Q. What's your notation up here? 

A. This says a record shows this wciu  on third day. 

Q. I'm sorry, hold on just a secoiiii. Go ahead, 

doctor. 

A. M r .  Axelrod, we are reading heic, says that he 

would have had a 1 : O O  visit on Nednesday. But i n  

fact he was confused as to the day. It appears 



1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q .  

A. 

Q. 

A. 

Q. 

A ”  

91 

t h a t  t h a t  w a s  T h u r s d a y .  The t h i r d  d a y  r a t h e r  

t h a n  t h e  s e c o n d  d a y .  

You a r e  j u s t  f o c u s i n g  on  t h e  fac* ts  a n d  t i m e s ?  

I ’ m  t r y i n g  t o  g e t  c h r o n o l o g y  t o g e t h e r  t h a t ’ s  

w h a t  m o s t  of; t h i s  u n d e r l i n i n g  i s .  

I s  i t  y o u r  p o s i t i o n  i t  w a s n ’ t  n e c e s s a r y  f o r  M r .  

A x e l r o d  t o  s e e  a p h y s i c i a n  by  t h e  1 7 t h ?  

N o ,  I w o u l d  s a y  n o r m a l l y  t h a t  wocrld n o t  b e  d o n e .  

I t -  w a s  n o t  r i e c e s s a r y  f o r  h im t o  s e e  a p h y s i c i a l r ?  

W e l l ,  h e  c h o s e  to g o  t h e r e .  I ’ m  n o t  c o n v i n c e d  I 

d o n ’ t  know.  

A s  t h e  c a s e  r a n  i t s  c o u r s e ,  w e  d o n ’ t  know. 

I wou ld  be  w i l l i n g  t o  s a y  t h a t  I t h i n k  he  c o u l d  

h a v e  a v o i d e d  t h e  h o s p i t a l i z a t i o i l .  I t  w a s  a t  

l e a s t  p o s s i b l e ,  b u t  w e  w i l l  n e v m  know.  

D r .  K r e l l .  f e l t  h e  c o u l d  h a v e  a v o i d e d  t h e  

2.10 s p i t a 1 i z a  t 1.. on  . 
B u t  I t h i n k  y o u r  b a s i s  € o r  a v o i d i i g  t h e  

h o s p i t a l i z a t i o n ,  i f  1 u n d e r s t a l l t d  i t ,  i s  

d i f € e r e n t .  Your  p o s i t i o n  i s  ht. c o u l d  h a v e  

a v o i d e d  t h e  h o s p i t a l i z a t i o n ,  ii w h a t ?  

If h e  had. n c j L  e l e c t e d  t o  g o  t h e i e  on  t h e  1 7 t l i .  

I n  o t h e r  w o ~ d s  h e  - -  

Q .  I f  h e  h a d  c o n t i n u e d  on  t h e  a n t . i i , i o t i c ?  

A .  If h e  c o n t i n u e d  t h e  a n t i b i o t i c  a n d  r e t u r n e d  for 

ler 
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t h i s  1 : O O  v i s i t ,  t h e n  I b e l i e v e  t h a t  t h e r e  w a s  a 

good  c h a n c e  h e  w o u l d  have a v o i d e d  t h e  

h o s p i t a l i z a t i o n .  

You b e l i e v e  he wou ld  have avoiclccl t h e  I & D  

p r o c e d u r e ?  

T h a t  I ' m  n o t  s u r e  o f  a t  t h i s  p o i n t .  H e  may have 

h a d  t h e  I&D d o n e  a s  an o u t p a t i e u t .  T h a t ' s  a 

p o s s i b i l i t y  a g a i n .  You a r e  a s k i i i g  m e  t o  p r e d i c t -  

t l i e  f u t u r e .  

A l l  I kiiow i s  t h a t  t h e r e  W ~ K L ~  a t  l e a s t  

t h r e e  p r o f e s s i o n a l  who s a w  h im  w l i o  d i d n '  t f e e l  

t l ie  I & D  w a s  n e c e s s a r y .  The o n l y  p e r s o n  w h o ' s  

s a y i n g  i t  i s ,  i s  an e x p e r t  who i i e v e r  s a w  h i m .  

Who a r e  t h e  t h r e e  p r o f e s s i o n a l s  :" 

Dr. K e r w i n s k y ,  D r .  K a t z  a n d  D r ,  F l o r e s  who w a s  

a t  S t .  L u k e v s ,  d i d  n o t  e l e c t  t u  (40 i n c i s i o n  and 

d r a i n a g e  t i l l  t h e  2 1 s t .  S o  I ,  f r o m  t h a t ,  I call 

only rlss~~rne, and t l ie  record T t l a i n l r  r e f l e c t s  

t h a t  D r .  Flores also a g r e e s  wi t11 us t h a t  i t  w a s  

i n a p p r o p r i a t e  t o  d o  a n  i n c i s i o n  a n d  d r a i n a g e  a t  

an e a r l i e r  d a t e .  

MR. CLEMENTS: Excirse  m e ,  I h a v e  ax1 

a p p o i n t m e n t  a t  5:30 I have Lo a t t e n d  t o .  

M R .  S M I T H :  D o c t o r ,  do  you  n e e d  a 

b r e a IC ? 
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THE WITNESS I T?o, I ’ m  fine, 

thank you. 

Q. Excuse me, while you talked ab(jrrL the fact that 

Dr. Flores waited some few days to do the 1&D 

procedure in the hospital - -  

A. Correct. 

Q. - -  and you attributed that to tlie fact that he 

must not have felt it was necessdry when 

Plr. Axelrod Lirst came in? 

A. Yes. 

Q. Is it possible that, this is tlie first time Dr. 

Flores had ever set eyes on Mr. Axelrod and as a 

new patient in the hospital he wanted to become 

familiarized with Mr. Axelrod’s condition and 

his medical management? 

A. I would think that would not b e  a. reasonable 

explanation for the delay. 

Q. You don’t tliink so? 

A. No. I think a surgeon, whoever Ire may be in the 

hospital, if you have an appendicitis and he’s 

never seen you before, he’s operating twenty 

minutes after you get there. He doesn’t wait to 

get to know you, if it’s needed he would have 

done the treatment. 

Q. In this case it was eventually iieeded and 
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antibiotic - - 

A. Eventually it was done. 

Q. But you don’t believe it was necessary? 

A. I question it, I questioned it because of 

Dr. F l o r e s ’  notes. He indicates it was 

resolving, It just wasn’t going fast enough for 

him. Incision and drainage wa:; done, accordiiig 

to the record, as I read it because Dr. Flores 

was interesled in having it resolved faster t h a n  

it was. His notations are it wLis getting bettei 

on the 21st, 

Q *  Is it your position that Dr. Flores’ treatment 

i i i  performing the I&D was below the standard o€ 

care? 

A. No. I think it‘s certainly one of the 

professional choices that he has to make. I 

certainly wciuld not say it’s below the standard 

of care. He may have been considering that it 

would give P i r .  Axelrod the oppoitunity to leave 

t h e  hospital at a quicker pace :;ince he was 

already admitted and they werern’t going to let 

hirn go until it resolved until L’i certain poilit, 

so I think Lhat’s certainly wilkiin the realm of 

the standarcl of care. I don’t L l i i i i k  there’s 

only one absolute treatment thail would be wit-h ; x i  



. ... 1. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

3. 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

95 

a question in my mind, he’s the only one that 

could answer why he elected to do the incision 

and drainage at that date. 

Q. There are a couple of other depositions. 

A. That could be. 

Q. Oh, that’s it .  

A. Are you through with this one? 

Q. Yes. 

A. It’s liere anyway if you need i t ,  

Q. I ’ m  almost Einished, doctor. 

I found a notation that you  made on L)r. 

Krell‘s deposition at page tweiiLy, line twelve, 

do you disag cee with his  statemelit about canals 

011 anterior teeth? 

Q. Tell me why. 

A. Well, very rarely is a - -  he says very rarely 

w i l . 1  you find more than one c a r i L i I  in an anterior 

tooth and it continues on. That’s not a true 

s 1; a t e In e n t e 

Q. It‘s not unusual to find multiple canals? 

A. Is 40 percent: unusual? 

Q. That’s based on your clinical experience? 
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A. Based on c14.rlical experience arid we can pick up 

the textbook there that Mark j u s t  put away. 

MR. SMI ' I 'E ' I :  Not r n i i i e .  

A. Lower anterior teeth 35, 40 percent of teeth 

have canals, very common. It ielates to the 

difficulty question you asked earlier regarding, 

are back teeth necessarily more difficult than 

the front teeth, the answer I saj-d is not 

bigger. 

Q. T h e  proximiLy to the submandibLiiilr cavity is not 

significant either to the molais as opposed to 

the anterior teeth? 

A. No. 

Q. With regard to infection? 

A. With regard to possible infect.i.ous process, yes. 

Q. Yes what? 

A. The process is different in e a c < h  area of the 

mouth. 

This type of a problem that Mr. Axelrod had 

could not have developed from a - -  would almost 

never happeu from a lower anterior tooth. It 

wouldn't happen from an upper tooth, so, yes, i t  

nialces a little difference. I t r s  not a 

determining factor in whether o r  not root canal 

treatment should be done by the general dentist. 
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A ,  Y e s ,  i t  m a k e s  a l i t t l e  b i t  o f  d i f f e r e n c e ,  

Q. T h e r e ’ s  a n ( : , t a t i o n  h e r e  on p a g e  3 4  a n d  3 5  in Dr. 

K r e l l ‘ s  d e p o s i t i o n  r e g a r d i n g  t i l e  o r g a n i s m s  o f  

i n f e c t i o n .  

A .  Ulim-hum. 

Q -  Okay.  

A .  W e l l ,  I wouJCa d i s a g r e e ,  he aiid i i f  w e  w e r e  

s i t t i n g  l ierr-  t o g e t h e r ,  w o u l d  u r i t i e r s t a n d  w h a t  h c >  

w a s  s a y i n g .  I t a k e  e x c e p t i o n  L C J  t h e  way i t  w a s  

p r o d u c e d  h e r e  f o r  n o n p r o f e s s i o r i s t s ,  i n  t h a t  he 

s t a t e s  t h e r e  w a s  no p u s .  T h a t  is c o r r e c t .  T h i s  

w a s  n o t  a s u b r o g a t e d  pus-produc: ! r i g  i n f e c t i o n ,  

t l l a t ’ s  c o r r e c t .  

Then  h e  s a y s  t h e r e ’ s  p u s  p i o d u c i n g  

o r g a n i s m s  and  o r g a n i s m s  t h a t  d o  riot p r o d u c e  

p u s .  

I w o u l d  take g r e a t  e x c e p t i o n  w i t h  t h a t  

s e n t e n c e .  P u s  i s  w h i t e  b l o o d  ceils a n d  s e r o u s  

21 

22 

23 

f l u i d s ,  a n d  t h e r e  a r e  n o  b a c t e L l d  o r g a n i s m s  t h a t  

p r o d u c e  thaL. T h e r e  a r e  some oiganisms i n  

r p s p o n s e  t o  ~ 1 i i . c h  t h e  body  p r o d i j i ’ e s  pus more  

24 

25 

r e a d i l y  t h a r i  o t h e r s .  

B u t  the o r g a n i s m s  the rnse lve i s  d o  n o t  p r o d u c e  
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p u s .  S o  I wcas  t a k i n 9  e x c e p t i o n  on a s c i e n t i f i c  

b a s i s  e 

Q .  On t h e  t e c h n L c a l i t y  of h i s  s p e e c h ?  

A .  I d i d n ’ t  w a n t  a n y o n e  t o  m i s i n t e ~ p r e t  w h a t  t h a t  

m e a n t .  

Q .  The same w i t h  t h i s ?  

A .  W e l l ,  t h e  p i o b l e r n  h e r e ,  in t h i s  : s e c t i o n ,  i t  

s t a r t s  011 t h e  p r e v i o u s  p a g e .  

Q. R i g h t .  Page  3 5 ?  

A .  IIe is t a l l c i i ~ g  a b o u t  a n a e r o b i c  b c l c t e r i a  w h i c h  A r e  

b a c t e r i a  t h a t  l i v e  in a n  env i ro i inzen t  where  

t h e r e ‘ s  n o  o x y g e n .  

And t h e a  o n  t h e  n e x t  p a g e  lie i n d i c a t e s  thdt 

o p e n i n g  t h e s e  f a s c i a l  s p a c e s  a i l i ~  v e n t i n g  t h e  

a r e a  - -  w h i c h  h e ’ s  t a l k i n g  a b o u i  t h e  p r o c e s s  o f  

d o i n g  t h e  i n c i s i o n  - -  you  g e t  c ~ x y g e n a t i o n  a n d  

t h a t  s o l v e s  t h e  p r o b l e m .  And i L r s  a n  

i n t e r e s t i n g  t h e o r y ,  i n  f a c t ,  o i i t ~  I ’ v e  n e v e r  

h e a r d  o f  b e f o r e .  So  I ‘ m  t a k i n g  e x c e p t i o n  t o  

t h a t  

F i r s t  0.E a l l ,  f o r  two  r e a s o n s ,  o n e ,  t h a t ’ s  

n o t  t h e  r e a s o n  w e  d o  i n c i s i o n  a i i d  d r a i n a g e .  

And s e c o n d l y ,  I t h i n k  i t ’ s  a moot  q u e s t i o n ,  

w e  s h o u l d n ’ k  was te  a l o t  o f  t i m e ? ,  b e c a u s e  

m e d i c a l  r e c o r d s  s a y  t h e r e  were  i i o  a n a e r o b i c  
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b a c t e r i a  f o u n d  i n  t h e  l e s i o n .  S o  w e  a r e  

t a l k i n g  - -  

Q .  W h a t ’ s  t h e  reason w e  d o  i n c i s i o i l  a n d  drdinage? 

A .  The  r e a s o n  w e  d o  i n c i s i o n  a n d  d r a i n a g e ,  i n  mos t  

c a s e s  i n  n o n - L u d w i g ’ s ,  l i on ,  t r u c  L u d w i g ’ s ,  i s  Lo 

remove  t h e  p u r u l e n t  m a t e r i a l ,  r emove  i r r i t a t i n g  

m a t e r i a l s .  E s t a b l i s h  d r a i n a g e .  I t ’ s  c a l l e d  

i n c i s i o n  and d r a i n a g e  a n d  w e  w c i i i t  t o  g e t  

d r a i n a g e ,  gel ,  t h a t  n a s t y  s t u f f  o u t  of  t h e r e .  

A n d  a t r u e  L u d w i g ’ s  c a se  i t ’ s  doiie a n d  in t h i s  

c a s e  t h e  m a i r l  h e l p ,  i t  may happC?ll f r o m  an 

i n c i s i o n ,  i s  t o  r e l i e v e  t e n s i o r l  on t h e  t i s s u e s .  

In a t z u e  L u d w i g ’ s  c a s e ,  i f  you  w o u l d  f i n d  

a p i c t u r e ,  i f  y o u  c o u l d  find a L l i c t u r e ,  t h e r e ’ s  

some i n  t h e  t e x t b o o k s ,  b u t  i t ‘ s  s o  r a r e  i t r s  

g o i n g  t o  b e  Lrom 1 9 4 0 ,  t h e y  e n d  u p  m a k i n g  a v e i y  

l a r g e  i n c i s i o n  a c r o s s  t h e  w h o l e  Lower j a w  f r o m  

s i d e  t o  s i d e  and  t h e  r e a s o n  i s  i i o t  t o  l e t  a i r  

in t h e  r e a s o n  i s  t o  p r e v e n t  cl.iolcing. 

Q. B e c a u s e  of  t h e  s w e l l i n g  of  t h e  t o n g u e ?  

A .  B e c a u s e  of  tlbe s w e l l i n g .  B e f o i  P a n t i b i o t i c s ,  

L u d w i g ’ s  a n g i n a  w a s  a l m o s t  i n v c i r  i a b l y  f a t a l ,  i t  

s t r a n g l e d  p a t i e n t s .  T h e i r  a i r w a y  w a s  

c o m p r o m i s e d .  

C l e a r l y  n o t  t h e  c a s e  h e r e ,  a l l  t h e  m e d i c a l  
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r e c o r d s  s t a t e  v e r y  c l e a r l y  t h a L  M r .  A x e l r o d ' s  

a i r w a y  w a s  n o t  c o m p r o m i s e d  a t  a l l . .  

Q .  R u t  you  a r e  n o t  s u g g e s t i l ~ g  t h a t -  as a l a y p e r s o l l ,  

M r ,  A x e l r o d  f e e l i n g  t h a t  h i s  t o n g u e  w a s  

s w e l l i n g ,  axid t h a t  t h e  w h o l e  s i d e  o f  h i s  c h e e k  

w a s  s w e l l i r l g  - -  

A. N o .  I h a v e  ~io p r o b l e m  w i t h  M r .  A x e l r o d  a t  a J 1 .  

Q. You s e e m  t o  have a p r o b l e m  w i t h  h im s e e k i n g  

m e d i c a l  t r e a  Lment on  t h e  1 7 t h .  

A. N o ,  I have 110 p r o b l e m  w i t h  t h a t .  B u t  wha t  I ' m  

s a y i n g  i s  t h a t  i f  h e  had n o t  s o u g h t  m e d i c a l  c a i ' e  

t h e n  I t h i n k  t h e  p r o b l e m  wou ld  i i a v e  b e e n  

r e s o l v e d  b y  L h e  d e n t a l  r o u t e .  i t :  w a s  a 

s f t u a t i o l l  and. M r .  A x e l r o d  w a s  u l i c o m f o r t a b l e  w i . 1 ; h  

t h e  s i t u a t i o i l  a n d  i f  t h e  pa t i e I1L  i s  

u n c o m f o r t a b l e  I h a v e  no  p r o b l e i n  w i t h  h im s e e k i n g  

m e d i c a l  c a r e ,  

I t r  s u n d e r s t a n d a b l e  why someorle wou ld  f e e l  

u n c o m f o r t a b l e ,  i s n ' t  i t ?  

Q. 

A. I h a v e  no  probl.em w i t h  t h a t ,  a b s o l u t e l y .  I ' m  

s a y i n g  t h e  t e n d e n c y  t-o t r y  t o  b l a m e  t h a t  on  

D r .  K e r w i n s k y ,  t h a t ' s  w h e r e  I'm L r y i l l g  t o  d r a w  

t h e  l i n e ,  

Q .  You d i s a g r e e  w i t h  D r .  K r e l l  on  page  40 of  h i s  

d e p o s i t i o n  t h a t  t h i s  w a s  t h e  t y p e  of r o o t  c a n a l  
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that Dr. Kerwinsky was incapable of? 

A. I think it was certainly a case that was well 

within his capabilities. I thirili the final 

product of the actual t e c h n i c a l  c o o t  canal 

treatment bears it out, that he did a beautiful 

job notwithvLanding the infectioii. But the root 

canal procedure, he did an excel-lent job. D i d  

an excellent job. 

Q. The tooth i l s e l f ?  

A. Yes. 

Q. I think Dr. Krell doesn’t disaglee with you on 

that. 

With reference to Krell’s :;latement on 45, 

we discussed that already you bclieve that - -  

A. I believe - -  well, yeah, I feel it’s a rather 

egotistical or arrogant statemeiit. I mean, you 

know, he’s the only one who call do it? 

MS. TRICARICHI: M L L I - I C ,  I don’t ~~iea i i  

to be rude, but o f f  the rec‘ord. 

- - - 

(Off the record.) 

- - - - 

Q. Dr. Krell talks at page 65 about_ the leakage on 

the tooth which he talks about i n  conjunction 

with the infection. 
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A. Yes, he did clnd I underlined t l i c i t  because 

earlier in the testimony in his deposition he 

said what I Lhought was exact opposite of that. 

I don’t know if I can finix Lhat quickly fox 

you. 

Q. Could you explain what he meant, what you 

understood what he meant by lea!ring and whether 

that has any significance at a l i . ?  

A. I think that he was attempting LO find a source 

of the problem of infection. 

Virtually the source of all infections are 

the oral cavity, to some degree, and so in this 

case, he’s nralcing a criticism sdying that he 

thought this was the situation. 

But it’s the exact o p p o s i L ~  of what he s a y s  

in his deposition in which he says, I’ve 

concluded t1ie tooth was sealed Liiid by that I 

mean there was a water-type cen-i~~i~t placed inside 

the tooth so there was no leakage of fluid i n L o  

the center of the tooth. 

Q +  That’s after- the first visit, isn’t it? 

A. So yes, cerkainly we are talking about the same 

thing. I done think the restoLation got 

changed, the restoration in t h c 2  x-rays looked 

the same. So I didn‘t see that, at any rate. 

I 
ehier 
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Q. 
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1 0 .1 

The leakage Lhat you are talking about would 

have allowed bacteria to develop is that the 

t h e o r y ? 

I think thaL’s what he is s a y i l ~ q  there. 

Doctor, in your report dated August 14th, 1992 

at C, you talk about the consui-tation and 

referral was clone in a timely iii~nner. I believe 

you’re referring to Kerwinsky’s referral to 

Katz? 

Dr. Katz, correct. 

Can you explain your statement here with the 

additional agreement that a medical opinion was 

advisable? 

I was basing that upon the record. that Dr. 

Kerwinsky had, I believe, in which on 5/17 he 

has written I n  his record, senL Mr. Axelrod u v e i  

to Dr. Katz. 

That’s the best copy? 

It says something, I’m not certdin of what the 

next word is, maybe agree to clii~clc and he says 

he will see 1-1i.s internist. 

So in that instance you thought it was prudeilk 

for - -  

Well, I ’ m  just stating in the iccord what it 

was. I said in my note that the consultation 

_.- elder 
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anid r e f e r r a l .  w a s  d o n e  i n  a timely m a n n e r  with 

Llic.1 a d d i  L i o i i c l 1 .  a q r  eernent  b e r a u :  ceKLdi11lY’ 1 

w 0 1 1 1 d  i i ~ v e r  t e l  1 a paLienl I s i i ( * l i  d s  Mr. Axel ~ o d ,  

w l i o  had S O ~ F ’  e o n c e r l l  - - you asli.(.d m e  a b o u t  hi :-, 

L l i r o a t ,  who h a d  some c o n c e r n ,  1 would n e v e r  s d y  

n o ,  you c a n 4  L s e e  y o u r  p h y s i c i a r i ,  1 w o u l d  s d y  

f i n e ,  s e e  h i m  and s t a t  h i s  a s s u ~ ~ i i l c ~ e .  1 n s t e d ~ 1 ,  

h e  wen t  t o  i lie e m e r g e n c y  room. 

When Y C J L L  g o  t o  t h e  emergell room,  a s  1 

t o l d  Mr. Srni lXi ,  when you  a r e  a lrcinimer e v e r y t l i i i l i i  

1ooIcs l i k e  ci n a i l *  If you  conic I o t h e  e m e r y r l ~ ( * y  

room,  you  L I A X C  g o i n g  t o  y e t  L iec t l i ue l l t  a n d  maylirl 

p i r t  i n .  T h c i !  l s  f i n e .  I d o n ’ t  o b j e c t .  

Q. 4t can  b e  a i f l l e a s e  i n  a n  eme i - c i  

A .  S o m e t i m e s ,  h \ i t :  w i t h  t h i s  s i t u a t  1 0 1 1 ,  n o .  

When yorr  come i n  w i t h  a s i i : > , ; t a n t i a l  

s w e l l i n g ,  n o w  -they a r e  w o r r i e d .  i i i ) ou t  b e i n g  on 

t h e  o p p o s i t e  s i d e  o f  the t a b l e  , i om you  and t h e y  

a r e  qo ing-  tc, k e e p  him. 

That’s t h e  way i t  w o r k s ,  ~ L ) U  know,  if y i ~ u  

h a v e  a c u t  0 1  s o m e t h i n g ,  L h a t  ~ i i ~ i y  be ( I i f f e r e l l L  I 

R u t  P have I I C )  r e a l  p r o b l e m  w i t - l i  M J  . A x e l r o d  

seeking iiiet-ii c a 1  care, i f  i t  rr1ac311 I i i m  F e e l  

better 

Was i t  a b s o l u t e l y  n e c e s s a i  y ?  That’s w h e i  tl 
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we are g o i n g  to have a disagreeriLent. 

Your positiou is i t  was not or you don’t know? 

My p o s i t i o l ~  is that it’s almost certainly it was 

not. B u t  L ’ m  in agreement with your expert, hc 

doesn’t feel hospitalization was unavoided. I I e  

has testified that he thinks t l i a L  treatment was 

avoidable. 

We can qulh1,le about that one. 

I think he states that very cledrly. All we 

quibble about is timing. 

MS, TRICARICHI: I don’t have any 

further questions. Doctor, you know the 

scht i c k  + 

THE WITNESS: I t h l r i l c  she’s done a 

great j o b  and I’ll waive signature. 

(Signature waived, i 
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The State of Ohio, ) SS: 
County of Cuyahoga.) 

I, L y n n  A. Konitslcy, a Notary Public w i t h i r i  
and for the State of Ohio, authorized to 
administer oaths and to take arid certify 
depositions, do hereby certify that the 
above-named C I I A R L E S  KREBS, D . D , S .  ___ Was by me, 
before the giving of their deposition, fj.rst 
duly sworn to testify the truth, the whole 
truth, and nothing but the truth; that the 
depositioii as above-set forth was reduced to 
writing by me by means of stenotypy, and was 
later transcribed into typewriting under my 
direction; that this is a true record of the 
testimony given by the witness, and the reading 
and signing of the deposition w a s  expressly 
waived by the witness and by stipulation of 
counsel; that said deposition was taken at the 
aforementioned time, date and place, pursuant to 
notice or stipulation of counsel; and that I am 
not a relaLive or employee or attorney of any o€ 
the parties, or a relative or employee of such 
attorney, or financially interested in this 
a c t i o 11 e 

IN W 1 1 ’ N E : S S  WHEREOF, I have hereunto set my 

____ 
i c :  , State of O l i i  o 

1750 Mitiland Building, Cleveland, O h i o  44115 
My commission expires February 8, 1995 

._ 

ehler ages tror 


