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STATE CF s
P R 1 JAMES MICHAEL KOCH,
2 OF . - . .
COUNTY OF ereaiosh. ) 2 being first duly sworn, was examined and
3 0= e
3 testified as follows:
4 IN THE COURT OF COMMON PLEAS
4 000~
5 e ——
°0e 5 DIRECT EXAMINATION
6  MARGARET PEACCCK, Administratrix of the )
Estate of LARRY PEACOCK, Deceased, } 6 BY MS. SPERANDO:
7 }
i Plaintitf , ) Case Mo 7 Q. Doctor, could you state your full name for the
. vs. ) 8 record, please.
UNIVERSITY HOSPITALS OF CLEVELAND, et al.;; 9 A. James Michael Koch.
10 - .
. Detendants. ) 10 Q. What is your profession?
L o 11 A | am acardiologist.
» 12 Q. Doctor, some preliminaries before we start.
13 Deposition of JAMES MICHAEL KOCH . R d 'I'hi . J h M t W
y Wednesday, April 30, 1967 13 My name is Mar_la _Spe_:ran o. s IS John Martin. We
s e atoe 14 represent the plaintiff in this case.
6 15 We wuill be asking you some questions. If at
. The depesition of JMES MICHAZL KOCH, called 16 any time you don't understand a question that | ask,
18  for cross-examination by the Plaintiff under the 17 Can we have an agreementthat you will te" m_e’ and
19 Ohio Rules or Civil Procedure, taken before me, 18 thls Way I C.an rephrase It in away that you WI"
&0 Priscilla A. Hetner, Notary Public in and for the 19 underStand lt?
21 state of Ohio, pursuant to agreement, at the offices 20 A Okay
22 of Jacobson, Maynard, Tuschmen 6 Kalue, 1001 21 Q. If at any time you need to refer to any of the
B Lakeside Avenue, suite 1600, Cleveland, Ohio 44114, 22 recordS! I WOUId aSk that you do that! rather ﬁm
24  commencing at 12:15 p.m., the day and date above set 23 guess: IS that falr?
28 forth. 4 A Okay i
25 Q. And you need to verbalize your answers,
Page 2 Page 4
P hERERcES: 1 becauseit is hard for her to take down "uh-huh"
2 On behalf of the Piaintiff: 2 "uh-uh" 15 8 anOd or Shake Of ﬁEhead.
3 P(?;;},\ &illsizsrm},mg;r:ﬁ;, Finney, Levis, 3 A lwilldo my best.
’ 4 . .
‘ Teon Box 3300 T 4 Q Allright. Number one, sir, have you had an
5 Fort Pierce, Florida 34948-33%0 - oy
(561) 464-2352 5 opportunity to read Doctor Herskowitz's report?
6
DHN H. wARTIN, ESQ. 6 A. Yes, | have.
7 J ¥. Martin ¢ + LPA.
800 Rockefeller Building 7 Q. |have a copy of your report. And | would
8 614 superior Avenue ¥W 44113 . .
Cleveland, Ohio 44113 8 like to know as a result of having read Doctor
9 (216) 771-3303 . .
9 Herskowitz's report whether you would like to make
10 O kehalt of the Defendants: ..
10 any changes, amendments, additions to your report.
11 STEVEN RHUPF, ESQ. - - .
JOHN SIMON, BSQ. 11 MR. HUPP: objection. I think
12 ANNA MOORE CARULAS, ESQ. L.
Jacobson, Maynard, Tuschman 6 Kalur 12 it IS overbroad. But, go ahead.
13 1001 rakeside Avenue, Suite 1600 .
Cleveland, Ohio 44114-1192 i3 THE WITNESS: I hadn't considered
14 (216) 736-8600 . A L.
s 14 that. | did not review my report in light of
" 15 his report.
= 16 BY MS. SPERANDO:
" 17 Q Having read his report, do you have any
19 18 additional opinions or changes in your own opinions
2 19 as aresult of having read his report?
. 20 A. No. | don't think So.
- 21 Q Tfell me very briefly what precisely you have
. 22 read in this case in order to have formed an
" 23 opinion.
25 2 A. Let's see. | read Doctor Herskowitz's

report. And I read the letters from Doctor Wilber,
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read Doctor Boulware's records?
A. Oh, | am sorry. | read his office records.
Yes.
Q. Do you have a cv? Have we been provided With
acv?
MR. HUPP:
therecord.
—00o—
Thereupon, a discussion was
had off the record.
—o00o—
BY MS. SPERANDO:
Q. Inyour report dated December 20,1996, you
say on the second page in the fourth full paragraph
that Mr. Peacock was subsequently seen in follow-up
office visits with Doctor Boulware. And trenyou

Yes, we do. Off

13

Dr. J. M. Koch Condenselt™ Peacock v. Univ. Hospitals
Page 5 Page 7
1 Doctor Warshall, I think. I read the depositions of 1 A. Not specifically; in other words, I didn't
2 Doctor Biblo, Doctor Boulware. | read the medical 2 look up something to make this opinion. In fact, at
3 record; that is, the in-patient admission from 5/8, 3 thetime I wrote this, I don't thrk I looked at
| 4 1 thirkit was, and also the emergency room records 4 anything. | do a fair bit of reading on all this
5 from both tre admission and e subsequent admission | 5 sort of thing. So, | am well read in that area.
6 toMeridia. And | read the autopsy. 6 But, | can't tell you that | looked specifically for
7 Q. Anything else, sir? 7 this case.
8 A. Ithink that's all. 8 Q. Do you have an area of specialty in
9 Q. Is it fair to say then, sir, that you have not 9 cardiology, doctor?

_A.-Taman interventional cardiologist. But, I

am also the ;dlrector of cardiac rehabilitation at
Saint Vincent Geriity Hospital. And | am also the
head of the medical quality assurance committee.
So, those are the things that | have special
interest in now. But, interventional cardiology
would be my = technically, my subspecialty.

Q. | take it you are board certified in

cardiology; is that right?

A. Yes.

Q. When did you become board certified?

A. 1991.

Q. Did you pass te exam on tre first try?

A. Yes, | did.

Q. So, you are an.interventional cardiologist.
Howdoyoudefine that?
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say, well, "I don't have any records of these
visits™; is that right?

A. At thetime | wrote this, that's correct.

Q. -So, is it fair to say, then, at the time you
formed an opinion in this case you had not reviewed
Doctor Boulware's office Visits; is that right?

A. That's fair.

Q. | take it you subsequently have reviewed
them.

A. Yes. | can't tell you a date exactly, only

that it was subsequent to Decamber 20. It wes
before | read Doctor Herskowitz's report, so it
would be between December 20 and February 13.
Q. You have not reviewed the slides in this case
have you?
A. No.

Q. And you have not reviewed the cath mtsaif or
any of the other tests that were taken, just the
reports?

A. Correct. | didn't see the hard copy,just the
reports.

Q. Have you referred to any sources other than
those that we have discussed, such as articles,
textbooks, treatises, in support of your opinion
here today?
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A. Aninterventional cardiologistis a

Cardxolog:lst who does general clinical cardiology,

but also has thetraining and the skills and the

expertise, | should say, to intervene; that is, to

mechanically fix or treat coronary artery disease.

That means interventions including placing stents or

inflating balloons in the coronary arteries, that

sort of thing, to relieve coronary artery disease.

Q. So, what is the type of cardiclogist that you

are not — if you understand what | am saying -

interventionist versus what?

A. Versus noninvasive, maybe. Probably the .

biggest distinction in cardiology i asive versus

noninvasive. Noninvasive cardiologists simply don't

do anything that is invasive, nothing like cardiac

cath or electrophysiology or anything else that

would imply that you place some device in tte body.
On the other hand, | do noninvasive

cardiology, also. | read echocardiograms. | do

stress testing. | treat hypertension and other

problems like that

Q. What are the invasive techniques which you do?

A. Cardiocatheterization, intervascular.

ultrasound,” percutaneous translummal coronar

angloplasty -- PTCA = placement of stents,
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Dr. J. M. Koch Condenselt™ Peacock v. Univ. Hospitals
Page 9 Page 11
1 directional atherectomy. 1 also do transesophageal 1 never deposed. | was never asked for anything. And
2 echocardiography, which is a semi-invasive thing. 2 I 'was simply dropped. So, I am not one hundred
3 But, also, noninvasives do that. 3 percent certain why.
4 Q. When did you graduate from medical school .- 4 Q. Have any claims been made against you or have
5 A, 1985. 5 you received any letters With regard to dissatisfied
6 Q. From which medical school? 6 patients?
7 A. University of Cincinnati. 7 A. No.
8 Q. Where did you do your residency? 8 MR. HUPP: objection.
9 A. At the Cleveland Clinic Foundation here. 9 BY MS. SPERANDO:
0 Q. Do you have any advanced training after the .0 Q. Is this your first deposition?
1 residency? .1 A. No. Thisis my second deposition.
2 A. Yes. In 1988,1 did a four-year fellowship at 2 Q. What was tre first deposition involving?
3 Deaconess Hospital, Harvard Medical School in 13 A. The first deposition was involving the case o
4 Boston. 4 ap: ho presented to an emergency room
5 Q. And you finished that program in 19 — |5 ches
6 A. 1992. And thenI was a clinical instructor of 6 Q W
7 medicine at Harvard Medical School before coming to |17 A. Yes.
8 Cleveland to be in private practice. 18 Q. Whom were you testifying on behalf of?
9 Q. And how long have you been in private 19 A. On behalf of te defendant.
10 pre S 0 Q. Who was trelawyer in that case?
AL wﬂlbe five years,in August of this year. 21 A. The lawyer for?
2 Q. Have you ever been sued? 2 Q.
3 MR. HUFP: objection. 3 AT
4 THE WITNESS: Ever been named in 4 Yes.
5 asuit? | have been named in a suit, but 5 Steven Hupp, for
Page 10 Page 12
1 dropped. 1 therecord.
2 BY MS. SPERANDO: 2 BY MS. SPERANDO:
3 Q. And how many times have you been named in a 3 Q. Do you have a copy of that deposition
4 suit? 4 transcript?
5 A. Once. 5 A. I don't have it with me. I could probably
6 Q. What was that about? 6 produce one.
7 A. Itwas a genleman who came in With an 7 Q. Okay. Did you testify at trial?
8 emergency, an acute myocardial infarction. We 8 A. No.
9 treated him aggressively, attempted to open up his 9 Q. Do you know how Mr. Hupp came to know of you?
10 right coronary artery. That failed. And he ended to A How did I getto —
\1 up going to bypass surgery, did quite well — t1 MR. HUPP: If you don't know,
12 congratulated us on the 6:00 news — but, then (2 whatever.
13 subsequently had some problems with hisright lower |13~ THE WITNESS: I don't remember,
14 extremity. It's kind of a long story. 14 to be honest With you. I don't remember.
15 He had a balloon pump in the right leg that =" 15 BY MS. SPERANDO:
16 caused some ischemiain teright leg. His right 16 Q. Have you been retained by any other attorneys
17 leg didn't heal properly. And he sued us about a 17 other than Mr. Hupp?
18 year later. 18 A. Asked for expert testimony, you mean?
19 Q. What were tte allegations of negligence made 19 Q. In amedical malpractice case.

against you?

A. Ican't tell you specifically, since I was

never — | received a copy of the lawsuit.
Actually, | never actually technically received the
copy. | never even got it by certified mail. | was
told about it. 1 never met with anybody. | was

5

A. Yes.

Q. In how many other cases have you been
retained, as opposed to giving testimony?

A. Two others besides the two that we mentioned,
so this and the prior deposition plus two others.

Q. Were you retained by the defense attorney or

Page 9 - Page 12
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Page 13 _Page 15
1 the plaintiff's attorney in those cases? 1° relay that information to your attorney. &
2 A. Defense attorneys, both. 2 A IfIcan find it, Twill.
3 : cre the defense attorneys? - 3 Q. Arethere any cardlology textbooks which you
4 Aﬁd the other is Susan 4 find to be authoritative?
5 Masscy, M- S 5 MR. HUPP: objection.
6 Q. Does either of those attorneyswork for this 6  THE WITNESS: well, | certainly
7 firm? 7 read cardiology texts. And | thirk that the
8 A. John Jackson does. | don't know who Susan 8 information is reliable. But, they are all
9 Massey works for. 9 equally reliable, I should say.
10 Q. Was your opinion With regard to Mr. Jackson's 0 BYMS.SPEW:
11 case that the defendant doctor did not fall below 1 Q. Which are e cardiology texts on which you
12 the standard of care? © rely?
13 A. Yes. 3 A. | own aBraunwald's, a Hurst's, a text by Kim
14 Q. And with regard to Ms. Massey's case, did you .4 Eagle. | own a couple of texts that | authored
15 advise her that you believe that the defendant 15 chaptersin -- Bernard Gersh on Acute Myocardial
16 doctor did not fall below tre standard of care? 16 Infarction. 1 own some cardiology texts on laser
17 A. There was not a doctor that was being sued in 7 cardiology. | mean, itis almosttoo numerous to
18 this case. 1 count. lhave a fairly big library of cardiology
19 Q. Who was it? 19 texts.
20 A. It was nursing personnel. 0 Q. That brings me to my next question, doctor.
21 Q. And did you advise Ms. Massey that the nursing :1 The publications = your publications = do any of
22 personnel did not fall below the standard of care? 22 them involve any of the topics we are going to be
23 A. Correct. 13 discussing today with regard to your opinion?
24 Q Hav‘ ou ever been retained by a plamtxff’s 14 A In aperipheral sense they do. | authored a
25 7 at @ 25 chapter or wes second author of a chapter on
! Page 14 Page 16
1 A No. 1 triggers of myocardial infarctionin Gersh's Text on
2 Q. Have you ever been retained by a defense 2 Acute Myocardial Infarction.
3 attorney where you have advised te defense attorney | 3 Q. How do you spell that last name, please?
4 that his or her client did, in fact, fall below te 4 A. G-e-r-s-h, Bernard Gersh.
5 standard of care? 5 Q. And the name of the text is Acute Myocardial
6 A. No; not retained. No. | take that back. | 6 Infarction?
7 actually did - | take that back —in 1993. And 7 A Yes,
8 that would be another case. And | can'teven 8 Q. Anythingelse?
9 remember who tre lawyer was, now that I'm thinking | 9 A. Not that I can really recall that has much to
10 aboutit. So, that would be a fifth time that | 10 do with this.
11 have actually reviewed charts for somebody. 1 Q. The one casein 1993 where you gave an opinion
12 | had a brief review. And | don't even recall 12 that the defendant doctor had fallen below the
13 who it was for. But, it was somebody who—1 13 standard of care, do you remember tre facts of that
14 advised them that it would be a good idea to settle 14 case?
15 Q had you been retained by the defense  _ 15 A. Idon't really. I can only recall that it was
16 at 16 avascular surgery patient, | thirk. And to be
17 A Yes. 17 _honest With you, | am not even sure - to be honest
- Q.-Do you have those records in your office or 18 with you, | would have to look back to even #l you
somewherethat they are accessibleto you so that 19 that I even billed anybody for that. But, I know |
you could tell me the name = 20 reviewed the case. And | would have to go look at
A. | probably do, probably. Probably, the chief 21 the whole record. It wasn't something I really did
22 of medicine had asked me to look at it for 22 very commonly. So, | would have to look back before
23 somebody. And I suspect the files are at least in 23 | could give you aright answer.
24 his office. 2% Q. In apatient who is experiencing sudden death,
25 Q. So, doctor Iwould ask that you do that and - % can you tll me what is the significance of

Page 13- Page 16



P

e AVRa BRI WRK

N Al 0 . - ——— e . w e e

i T .

10

\ooo\rmm,;_;-hwm»-—

trembling? And | vill modify that. In a patient

Page 17

who is experiencing sudden death as a result of a

cardiac problem, what is the significance of

A First, are you using sudden death as a
definition — sudden death?
Q Yes

Q. Havmg read Doctor Herskothz s report, and

confining this question only to what he concluded

W~ oA WwR R
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Page 19
BY MS. SPERANDO:
Q. Do you have any expertise in reading slides?
A. No.
Q. So,would it be fair, then,to say that as to
Doctor Herskowitz's conclusionsin paragraph four
with regard to what the slides show, that you would
not be able to comment on those conclusions?
A. | can't comment on them from the standpoint of
looking at te slides and telling you that 1 agree
or disagree with what the slides show. Some of the
implications of the slides I think I could comment

12 Wt regard to the findings he describes, did you 12 on in general, although —

13 disagree with any of tte findings enumerated by 13 MS, SPERANDO:  Excuse me. We are going to

14 Doctor Herskowitz? 14 have to take a break here. Sorry.

15 MR. HUPP: what portion? 15 —o000—

16 BY MS. SPERANDO: 16 Thereupon, the previous answer

7 Q. | believe before he gets to his conclusions. 17 was read back by e court reporter.

18 MR. HUPP: The medical and 18 -—o0o-—

19 autopsy findings section? 19 BY MS. SPERANDO:

20 MS. SPERANDO:  Yes; the medical and autopsy 20 Q Okay. I am not talking about the

21 findings, right, before he gets to any — 21 nnphcanons I am talkmg about spcc1ﬁca11y what

22 MR.HUPP: | am going to s the X

23 object just for the record, because I think —

24 it is four and a half pages. But, go ahead. v

25 THE WITNESS: | was going to say, 25, Q Doctor, with regard to your cv, which | have

Page 18 Page 2

1 he has alot of = his whole report is 1 just been handed, I note that you were an instructor
2 basically findings. | have not reviewed 2 in medicine at Harvard. Did you ever teach

3 specifically tre slides of which he makes a 3 cardiology?

4 big deal here. As far as everythingelse, | 4 A. Yes. To be an instructor of medicine meant to
5 think without going through sentence by 5 be in that department in which you were employed.
6 sentence there was generally statements taken 6 And I was employed in te division of cardiology.
7 from trerecords. So, as far as tte 7 Q. Whom did you teach?
8 statements were taken from the records, they 8 A. Fellows; cardiac fellows. | alsorounded with

9 appeared to reflect what was in e records. 9 residents — you know, teaching rounds in the

1D BY MS. SPERANDO: 10 coronary care unit. Predominantly, fellows, though
11 Q. So, nothing stood out in your mind as not 11 - fellows in cardiology.

12 being in conformity il what you understood the 12 Q Were you yourself a fellow in cardiology as

13 facts to be as you read tereport? 13 you were teaching other fellows?

14 MS. CARULAS: Just note my 14 A Yes. Itstarts tare. In 1990, you were

15 objection. | thinkthat is difficult forhim 15 required to do a two-year cardiology fellowship.

16 to do - - 16 You wwill note that | did a four-year cardiology

17 MS. SPERANDO:  If he read paragraph three 17 fellowship, because | did years of imtervention and
18 and said, "'Gee,l don't remember seeing that 18 then subsequently intervention slash research. As a
19 or I don't agreewith that" t9 senior fellow in your third and fourth year, one of
20 THE WITNESS: I can't honestly 20 themost dominant parts of that load is teaching.

21 answer that for every statement in here, 21 80, you teach first- and second-year fellows. -

22 because | would have to look through them each 2 Q. And since you did your fellowship, have you

23 individually. In general, what | would say is 23 done any teaching in an academic setting?

24 that | thought he accurately reflected what 24 A. Yes. | am currently a teaching physician at

25 happened. 25 SaintVincent Greriity Hospital. We have a clinical
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Page 21
rotation in what we call the cardiac medical unit
with second-year residents and senior residents from
Cleveland Clinic.

Q. At this time, as a member of the clinical
department review committee of #®€ emergency room at
Saint Vincent's, what does that consist of?
A. Each of those clinical departmentreview
committees — CDRC committees - are quality
assurance committees. And | am the chairman of the
medical committee. And basically, we review any
quality problems or quality markers.

We have certain statistical criteria that we
look for. jcag, the Joint Commission on American
Hospital Accreditation, requires you to have these
type of committees in the hospital to review any
number of clinical criteriato make sure that
everything is basically reviewed and being done
properly.
Q. And as themedical director of cardiac
rehabilitation, what are your duties and functions
regardmg that position?
, 1 am ultimately the person who'i 1s
body that exercises in the
-rehabil tatlon program. Although I may not
be then' attendmg physnnan while they are there, 1

Page 22
prescription for any of my patients who are enrolled
in the program. And currently, I am one of the
leading prescribers to this program. There are
programs all over the city. But, at this point in
time, I do have a large number of patients in
cardiac rehabilitation for whom I have specifically
written the exercxse prescription.

S WV o OB W N

AL In general Idon

1 Q. Let's focuson this cardlac rehab program at
2 Saint Vincent's. What is tte purpose of it? Why
to ﬂlem‘7

.3 would you send a of

8 secondary preventlon for coronary artexy disease.
The patients who are enrolled under my egis
(phonetic) are those patients who have been shown to
11 have coronary artery disease, and generally, if you
look at guidelines and so on and so forth, fit
13 specific diagnoses reflecting coronary artery
disease. Therefore, you have a population of
patients who have undergone evaluation, some of whon
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Page 22
am thelast line of responsibility to make sure that
they are exercising safely and properly.
Q. And as to, "the last line of responsibility,"”
if you can be more definitive for me, what does that
mean?
A Ink other words card1ac rehabmtatlon 1s

paf tJent is brought to cardiac rehab.

If a patient is in cardiac rehabilitation,

though, and experiences any sort of trouble or there
are questions as to what would be theright thing

for them to be doing, and the attending physician is
not either available or hasn't given us adequate
documemtanon, then it would be up to me to make

¢ r01se 1s appropnatc and, generally,
whether the ‘program is appropriate for that patient.
Q. But, you do not make the initial decision as

to whether tre patient will be in the program or
what type of exercise e patient will be allowed to
do?
A.

| do make the initial decision in the exercise

Page 24
have undergone therapies and who are currently
undergoing therapies, who are now enrolled in
cardlac rehabllltatlon as secondary preventlon o

] artery dlsease has for them down the»_rroad
Q. “And how does this cardiac rehabilitation
program do that?

A. Well, there are three phases. . Phase one: 1s
what is known as in-hospital: rehabilitation, It
11 includes exercise guidelines. It includes
education. It includes a certain amount of even
dietary and other recommendations. But, it is
basically done in tre hospital.

15 vo cardiac rehabilitation is really the
16 pro; that we are involved in —that | am
17 mvolved in & a medlcal dlrector That Is that

which is a less we omtored program.,
Phase two is a program in which we monitor
cardiac rhythms during exercise, in which we check
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Page 25 Page 27
1 blood pressure before, during, and after exercise. 1 same.
2 In other words, there is a fairly heavy clinical 2 Q. Aretheywritten?
3 involvement of special nurses in the program to make | 3 A. Oh,yes. | don't have a copy of those, but,
4 sure the patients are monitored. 4 yes, they are written down.
5 . Phase three is an unmonitored program. - 5 Q. Do you have access to those guidelines?
6 Q. What is phase three about, then? 6 MR HUPP: objection.
7 A. Phase three is simply an exercise program 7 THEWITNESS: . Isuspect I could
8 without the monitoring, 8  get them. The clinical director of cardiac
9 Q. That they do at home or wherever? ) rehabilitation certainly has to fulfill those
10 A. Well, you can do it at home. But, phase three 10 guidelines in the sense that that's how they
11 is technically = it:is called phase three; bécause: . 11 enroll patients and get paid. So, | am sure
1 it is donesin‘a hospital setting, so the patients 12 the guidelines are available.
‘come back to the same program, come back to thc same 13 BY MS. SPERANDO:

€ d everythmg They are simply not 14 Q. And does Saint Vincent's have its own
15 monitored anymore. And } Lli  differential is 15 guidelines separate and apart from Medicaid
16 probably actually defined by Medicare. Medicare 16 guidelines?
17 pays for phase two, and they don't pay for phase 17 A. We certainly have policies for rehab. But,
18 three. That is really probably the biggest 18 they are not guidelines that really specifically are
19 distinction to a patient. 19 designed to figure out who can enroll.
20 Q. When a patient is not monitored, there are, 20 Q. So, treguidelines by which Saint Vincent
21 however, health care providers, such as trained 21 abides or to which it adheres are the guidelines
22 nurses, available, so that if they should have a 22 promulgated by Medicaid?
23 cardiac event of son.e sort, there is immediate 23 A. Pretty much —Medicare.
24 assistance available? 24 Q. Medicare.
25 A. Right. 25" A. Most of our patients are Medicare, not
Page 26 Page 28
1 Q. Canyou tell me, given everything that you 1 Medicaid, although Medicaid has similar guidelines.
2 know about Mr. Peacock, did he qualify as someone 2 You could pick any insurance company or Meliczxe and
3 who would have benefited from or who was eligible 3 Medicaid, and they have certain guidelines, certain
4 for this cardiac rehabilitation program at Saint 4 diagnoses, criteria, and so on and so forth.
5 Vincent's? 5 Q. So, it isyour testimony that Mr. Peacodk™s
6 MR. HUPP: YOU are saying in 6 cardiac condition and status as known after the
7 retrospect or at what time? 7 stress test and his admission to the hospital would
8 BY MS. SPERANDO: 8 not have qualified Him for admission to the cardiac
9 Q. Allright. After testress test, immediately 9 rehabilitation program pursuant to the guidelines by
10 after the stress test and - 10 which you operate at Saint Vincent's?
11 THE WITNESS: would he have 11 A. Correct. | don't thirk he would have
12 qualified for cardiac rehab? 12 fulfilled the guidelinesby which we enroll patients
13 MS. CARULAS: Note my objection. 13 in phase two cardiac rehab.
14 THE WITNESS: IS that what you 14 Q. Maybeyou cantell me what the guidelines are
15 m asking? e 15 and how he would not have fit in.
16 MS. SPERANDO: Yes. 16 A. In general, itis pretty simple. Patients fit
17 THE WITNESS: I don't think I 17 into the guidelines either -~ Medicare has
18 could have gotten Mr. Peacock into cardiac 18 specifically three diagnoses. And that's really how
19 rehab phase two as we define it, and 19 -- I hate to hang my hat on Medicare, but that's
20 particularly as Medicare guidelines, insurance 20 who typically take the lead on this issue. Medicare
21 guidelines define it for us. 21 guidelines state that one of three diagnoses will
22 BY MS. SPERANDO: 22 qualify a patient for cardiac rehabilitation. And,
23 Q. Are these guidelines by -- you said Medicaid? 23 in general, we require documentation of exercise
24 A. Medicare, Medicaid — any social programs, any 24 stresstesting to put the patient into rehab, Those
25 insurance programs — they all feel pretty much the 25 three diagnoses are post bypass surgery, chromc/"
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Q “Post bypass surgery, which knocks Mr. Peacock
out of that?

A: Right: Chronic stable angina and myocardial
infarction.

Q. So, if someone has left ventricular

hypertrophy and coronary artery disease but no
documented evidence of a myocardial infarction, they
are not eligible for the program?

A. That's right.

Q. Thatis eligible pursuant to where Medicare
would pay; is that right?

A. And most insurance companies follow the lead
of Medicare. Yes.

Q. Obviously, however, if a person wanted to pay
himself —

A. If apatient wanted to pay, then they would be
welcome to enroll in the program. Unfortunately,
the cost is prohibitive.

Q. With regard to tre evidence of a — what is it

= J- TN BN NS, I O PU S
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Page 3i
evidence at dll -- let me put it this way: Was
there any evidence at all that he had suffered a
non-Q wave myocardial infarction?
A. No.
Q. None at all, nothing that would even suggest
it?
A. No. Ithink that his pr&centatxon —let me

- go spec1ﬁcally through those. Electrocardlogram is &
cqulvocal In other words, he has left ventricular

hypertrophy findings, if I recall correctly. And

glveus any definitive evidence for a non-Q M.

Q. Let's get some definitions straight. You keep
using the word "definitive." And we here in the
legal business -- and I understand you guys in
medicine, too, very rarely talk about anything that
is definitive; am I right?

A. Right.

B W

[

A. Okay.
Q. With regard to those findings, was there any

e

called - a sub-Q myocardial infarction? 21 Q. Now, legally, when I ask you a question, | am
A. Non-Q. 22 talking about Within a reasonable degree of medical
Q. Does that count in terms of putting a person 23 probability. | am sure you have heard that phrase.
in the category of someone who has suffered an Mi? 24 A. Right.
MR. HUPP: objection. 25 Q. Which means a 51 percent likelihood. When | _
Page 30 Page 32
1 1f 1 cotld make a 1 use the phrase "Consistent with,"'that does not
2 “anon-Q wave myocardml o 2 necessarilymean = in fact, does not mean "equal
3 could possxbly be enrolled in 3 to"
4 4 A. Okay-
5 BY MS. SPERANDO: 5 Q. So, the question very specifically is: Was
6 Q. Now, letme then focus you in on that. Do you 6 there any evidence that was consistent with a non-Q
7 believe that Mr. Peacock suffered a non-Q wave 7 wave myocardial infarction?
8 myocardial infarction? 8 MR. HUPP: objection. That
9 A. No. 9 has been asked and answered.
0 Q. Tellmewhynot. 0 THE WITNESS: Again, a non-Q wave
1 A. | think Mr. Peacock's presentation was of 1 myocardial infarction does have a definition
2 syncope, which admitted him to the hospital - 2 that you evaluate : patl t. You
3 accompamed by a number of clinical findmgs And |3 ardial
4 | a
6 However thereis no deﬁmmve data that says 6 ‘mterpretauon of all the data m front of you
7 he had a myocardial infarction. He had a clearcut 7 — clinical presentation, the
8 stress test that showed, frankly, he didn't. And 8 electrocardiogram = you don't have
9 that's a very good physiologic way to look for this. 0 electrocardiographicevidence of a myocardial
0 Q. Well, let's put the stress test to one side. infarction. So, right away, EKG by definition
1 And let's talk about the findings, specifically, te 2 tells us that it doesn't give any supporting
2 enzyme findings, ®€ EKG findings, and the evidence, SO0 —
echocardiogram findings. '3 BY MS. SPERANDO:

Q. Let's take it one at a time. The EKG?
A. No evidence of anon-Q wave myocardial
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1 infarction. 1
2 Q. Theenzymes. 2
3 A. Theenzymes, as | recall, were elevated into a 3
4 range of 400 or so. 4 )
5 Q. 426,460, and 445. 5
6 A. Okay. Are you working from Doctor 6 you 't expect to see any EKG fmdmgs‘? .
7 Herskowitz's — 7 A 1wouldn't expect — that's right.
8 Q. Iam indeed. 8 Q But a non-Q ,wave mi basmally means there has .
9 A. lwill assume that that data is accurate. 9 ;
10 Those enzymes - creatine phosphokinase enzymes are 110
1 elevatedf"m all three cases. Interestingly enough, 11 Q Now, descrlbe te significance of elevated CPK
12 they are ba310ally all equally elevated. In other 12 enzymes in terms of myocardial infarction.
13 words, there is no rise and fall in those numbers. 13:°A. CPKis an enzyme that is found in every mubuc’~~
14 There is nothing about those numbers that tells me 14" in th body. Any muscle that i is damagedwﬂl .
15 clinically that that is consistent With an acute 15 produce in the bloodstream an elevation of CPK
16 myocardial infarction, non-Q wave or Q wave. 16 here are really three isoenzymes — if you will, i
17 The MB fraction is two plus. My understanding 17 the laboratory, bands of t  kinase tare
18 --and, again, this is different in everyone's 18 ¢ d nth lab test that hel;: o1 tell what
19 system. We don't use a two plus MB system at Saint {19 klnd f muscle f lac age 1 Theére is an MM ban
20 Vincent's Charity Hospital. We didn't use it at the 3B band, ani B bar
21 Clinic. We didn't use it at Deaconess Hospital. 21 MMtecmxcally w33 ; 5 tobel for
22 However, at University Hospitals, they use a two 22 muscle, B . b1 i althoughase d smnot
23 plus system. 23 rily b oati . astroke. So, ler: are
24 The two plus — again, all being e . 24 combinations of these things the idea being that
25 mtereshngly endugh, tells you that the isno 25 the MB fraction is reasonably specific for he
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fCPK elevatmn and I wouldn t be surpnscd to see ‘MB
fraction. . ’

«.myocardial infarction means th
“elect ocarchogram‘ d see 1

eqmvocél.~ ‘Those are eqmvbcal under any

cncumstanoes They don' t tell you that them is

‘To define a non-Q wave myocardial infarction,

I would have liked to see much more significantMB
fractions in those enzymes, particularly given his
level of exercise.

Q. Distinguish for me what a non-Q wave
myocardial infarction is versus your run of the mill
myocardial infarction.

A. Sure. | started to do that.

Remember what | was saying about the
electrocardiogram? The electrocardiogram in terms
of defining myacarcliall infarction relieson a Q
wave. A Q wave is a negative deflection of the
electrocardiographic signal. “

)

11

13
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muscle damage.

So, you look for an elevation of Cpx, but you
also look to tell whether that cpx came from the
heart. And certainly, where there is a high level
-of MB, you ‘would say it came irom the heart.
ever, Tlow levels of MB can accompany any muscle.
! is is a low level 'of MB. So;it doesn't
11 me spect ically that this'is heart mus
lamage. =
Q. Well, what is the normal range of a CPK,just
a CPK enzyme which you would expect to see if there
had been no muscle damage?
A. No muscle damage at all? Somebody who is
Sedentarycomes in -
Q. Likemyself—sedentary.
A. | don't know what you've been doing today.
But, generally, you would expect to see that less
than 200 or so. Labs are different.
Q. Let's go to this particular lab. | know labs
are different.
A. | don't know their upper limit.
Q. Let's do that, because | twKit's
important.
A. Do we have that?
Q. Does anybody have the records for the
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Q What
A. :Their defined normal range:is negatxve in

Page 37

hospital?

A. Here is their normal range: Zero to 225.

Q So zero to 225. So, then; you would agree.
w1th me that CPK s of 426, 460 and 445 are

Q Now further defining where this muscle damage
has come from, -we look to the band, the MB; is. tha

is e normal for an mMB?

wQ And what would be conmdered, then, elevated?

1o ‘hmcal}y“ ‘;

>Q. If you can teII me what is the range that they

describe elevated bands in, how high can it go?
A. Well, for instance, they use two plus equals
greater than international 15 units.

Q. What does that mean?

A. The international unit is a measurement of

.9 international units — so, they have co;rrec’tlym;“
plcked that number to tell you that if it is greates

myocardial i

Page 39
In other words, trauma to the muscle, even

Vigorous exercise, can elevate the CPK. what you
would like to see thenis, what does the MBband
specifically tell you? And you base that on numbers
like this, in which case they say -- their number
two plus is just sort of a generalized range greater
than 15 units and greater than three percent, which
is equivocal. Whereas, four plus greater than 25+

fhan 25 mtcmatonal umts you know that yo héve A

musclc;deaﬂi from the heart. i

So, they have used their system, two plus,
four plus, to tell you whether the enzymes are very
specifically related to tte heart, equivocally
related to the heart, or clearly not related to tte
heart.
Q. So, tte most you are willing to say is that
the elevation of two plus for the MB part of the
elevated CPK enzymes is equivocal with regard to
whether there is heart muscle damage"

B v o ~N~No Wt A~ -~

D -

-:myocardial infarctio:
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activity. It is helpful where you have low levels
of enzymes to tell whether you actually have leakage
from the heart. You would like to see at least some
absolute amount of enzyme. You would like to see
the fraction, number one, how much percent is that
fraction. And you would like to see the absolute
amount.

The definitions get hard. For instance, if

someone gets hurt or has muscle damage or has
trauma, and their CPK enzymes are grossly elevated,
the percentage of the MB fraction may not help you
tell whether it is the heart or not. By the same
token, in the low numbers, e percentage may not
help you much. That's where an absolute number of
international units would help you tell-whether .-
there is a myocardial mfarctlon And by
definition, most of the time, w at ¢
absolute number. of grea
international units e being indicative s

So, in other words, there is an elevation
here. But, again, you can see that with generalized
muscle injury, vigorous exercise — weight lifters
all the time — anytime you check a weight lifter's
cpx after aworkout, it is going to be elevated.

— - ......_
5 HGRBo=0cw

thatit
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- is myocardial mfarctlon
Q What is the pattern that would make you think
that it is myocardial infarction?

A. Generally, CK enzymes will peak in an 8-to
12-hour period and disappear in 24 hours. So, there
is a rapid rise and fall if it is due to the heart.

Part of that has to do with the patency of the
vessels. If the vessels have complete blockage,
that may be a little slower. If they are patent,
theniit is usually very rapid.

Q. when were these cpK's taken; do you know?
A. One on admission, I know.

Q. At what time?

A. May 8 at 22:00, then May 9 at 9:00 am., and
May 9 at 5:00 p.m. And you can see that over the
course of that 20 hours, they basically are all the
same level, which is a lot more consistent with
generalized muscle trauma, Vigorous exercise, that
sort of thing, particularly in a large individual.
two plus, however, of the MB

or whatever reason, the muscle

 tissue that was damaged was. the heart muscle

tlSSUﬁ

clevation

- MB. Any muscle

Page 37 - Page 40



Dr. J. M. Koch

Cond¢ 1selt™

Peacock v. Univ. Hospitals

Page 41 Page 43
1 of MB. So, what you want to distinguish, again, is, 1 A Cardiac catheterization — they documented a
2 number one, is it a high level of MB's; is there a 2 stenosis in tre left circumflex artery, | believe,
3 significant percentage of MB? And, number two, what | 3 of about 80 percent. 1don't have that cath
4 is the pattern ofthat MB rise and fall? And he has 4 report. Let mejust take a look here.
5 neither of those to support heart attack. 5 By cardiac catheterization, they described te
6 Q. Isitfair to say that when you get these 6 circumflex artery as abnormal, nondominant, with an
7 ;fmdmgs, especxally when they are in your oplmo | 7 80 percent stenosis in te distal circumflex artery.
8 equivocal, th t you are supposed to plug them into 8 Quls that the only vessel that was stenosed?
9 the clinical picture? 9 Ailtis the only vessel that actually has any
10 A. Absolutely these are plugged into te clinical 10+ ; i
11 picture. 11 Hirregule ;
12 Q. So, plugging these findings into the clinical 12 -rightco artery posterolateral branch, here
13 picture, would it be fair to say that we have a 13 (|nd|cat|ng)
14 gentleman who has a significant degree of left 14 Q. So,those are the two arteries that we are
15 ventricular hypertrophy? 15 talking about that are stenosed to any degree?
16 A. This doesn't have anythingto do with left 16 A. It looks like, right — tre distal circumflex
17 ventricular hypertrophy. 17 and the right posterolateral.
18 Q. No. They found out when they did all these 18 Q. We also know that this is a man who has had
19 tests, plugging these figures into what they knew at 19 significant hypertension over a period of time.
20 the time when they took tte tests, that he had a D A Yes.
21 significant degree of left ventricular hypertrophy. 21 Q. We also know that this is a man who has
22 A. Maybe | misunderstood your question. Could 22 end-organ disease as a result of his coronary artery
23 you restate your question. 3 disease, correct?
24 Q. 1mean, by history and by what you know about 2 MR. HUPP: In retrospect?
25 that particular individual, when you have findings 5 BY MS., SPERANDO:
Page 42 Page 44
1 from te lab or from a radiograph, you need to plug 1 Q No; at that time.
2 those findings into your clinical picture. 2 A. No; not at that time.
3 A. Right. 3 Q. Did you read Doctor Boulware's deposition?
4 Q. And what you know about that individual. 4 A 1did. But, you asked me if he had end-organ
5 A. Right. 5 disease as a result of coronary artery disease. Do
6 Q. So,we know about Mr. Peacock at that time, as 6 you mean as a result of hypertension?
7 aresult Of the tests that were taken, that he had a 7 Q. Okay, Hypertension.
8 significant degree of left ventricular hypertrophy, 8 A. Yes. He has end-organ disease as a result of
9 correct? 9 hypertension.
0 A. We know that, but not from this particular lab 10 Q. We also know that this gentleman suffered a
1 test. 11 syncopal episode while engaged in vigorous
2 Q. lunderstand that. | am taking this 12 activity.
3 information and plugging it into what other things 13 A. Yes.
4 that we know in order to make what are on their face |14 Q. Do we have any other information that is
5 equivocal findings — to give them more meaning.— 15 significant Wil regard to Mr. Peacock’s clinical
6 A. Right. 16 status as of tretime that he is discharged from tte
7 Q. So, we plug that into te fact that we know he 17 hospital?
18 has a significant degree of left ventricular 18 A. We had a Holter monitor that was fairly -
9 hypertrophy. 19 unremarkable. We have an echocardmgram that
20 A. We know that from echocardiography. 20 describes, as you said, left ventricular
21 Q. And we also know that he has vessels that are 21 hypertrophy, and otherwise very good systolic ‘
22 to some degree clogged. 22 function, no evidence of a segmental wall motion
23 A. He has evidence of coronary artery disease; 23 abnormality.
24 right. 24 Q. Plugging these CPK enzyme results and MB
25 Q. Tell me what that is. 25 results, which you say on thelr face axe equivocal,
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1 into what'we know: about Mr: Peacock's clinical 1 Q. Because only when it is heart damage do tre
2 :status ~~the LVH, the stenosis of the arteries, the: - 2 enzymes go al the way up and all teway down in a
3. significant hypertension over a period of time, the 3 fairly defined pattern like that?
4:{;cnc;1-organ disease as.the result of the hypertensmn 4 A. Right; exactly.
5 -and:the syncopal eplsode while engaged in wgorous 5 Q. Fair to say, doctor, that when you have thlS
6 --activity -- within a reasonable degree of medical 6 lefty entricular hypertrophy, that means in .
7 probability, does the CPK and MB results then become. | 7 laypeoplc: s terms, a ﬂuckcnmg of the left
8 “more suppornve of the fact that ‘there,was, in. fact, 8 ventricle; i is that rlght the left side of the
9 »»«:;;soihe myocardlal damagc or death of heart tissue? . ‘Q_t‘heart is that nght? ’
10 A..Iwould say, either standing alone or with all 0 A Right.
11 that other data, there is no cwdcnoe of myocardial 1 Q. And in this case Mr. Peacock's left ventricle
12 infarction from those enzymes. 2 was approximately twice as thick as an ordinary
13 I would add one other thing to thls and that .3 person's heart — his left ventricle?
14 is, you mentioned syncopal episode with vigorous 4 A | don'trecall it was twice as thick.
15 exercise, but also recalling that this gentleman had .5 Q. Take alook at —
16 no other symptoms prior to that -- and that is 6 A Yes. His posterior wall — again, your
17 important. He had no clinical syndromeprior to 17 autopsy report will give you a better feel for
18 this presentation. .8 that. Left ventricular or posterior wall thickening
19 Q. What are you talking about specifically? 9 by echo suggests that it is 16 millimeters, with
20 A. | don't have any symptoms or signs of trouble 0 their normal range 6 to 11. We actually use in my
21 prior to this. 11 lab 8to 12. So, there is a little bit of
22 Q. Were you aware of the fact that he was 12 difference there. A 16-millimeterthickness is a
23 reported to have experienced dizziness immediately :3 moderately thickened left ventricle wall.
24 prior to teepisode? 4 Q. So, that would be about twice as thick -- e
25 A. | did see one note in there that somebody 'S range, you said, is 6to 14?
Page 4¢ Page 48
1 documented dizziness, which is a very nonspecific 1 A. No,upto 12in my —but 11in treir lab.
2 term INthis setting. BUL, | also saw multiple 2 Q 6t011?
3 notes that stated that he was not really having 3 A. They are using 6 to 11.
4 prior symptoms. What | am referring to actually is 4 Q. So, if it is 16, would it not be fair to say
5 even before this episode. This isn't aman who came 5 that it is approximately two times as large as it is
6 in complaining of anything that would suggest 6 supposed to be?
7 coronary artery disease. 7 MS. CARULAS: objection.
8 Q. So, with regard to all of this evidence, then, 8  THEWITNESS: You can't say that
9 it is your opinion within a reasonable degree of 9 it is supposed to be a particular thickness.
10 medical probability — ~th; T tqrth ’ ] There is certainly a range there. And | don't
11 percent likelihood I even know what this gentleman's baseline
12 cate that : 2 thicknesswas. And in a heart like - |
13”‘ ;exercxsmg,vls’:»thati~-chreCt 13 understand with his body habits and being a

A. In alayman's sense, yes, muscle damage,

15 meaning, yes, he must have worked awful hard, playing
16 tennis or he may have had vigorous exercise which
17 caused enzymes to be elevated. That's right.

18 Q. You believe that, notwithstandingthe fact

19 that he had been exercising at least 24 hours before
20 this last CPK was taken?

21 A. Well -- and that's part of the reason |

22 interpret it this way — the fact that they stay so

23 elevated for that period without any other pattern
24 that helps me indicate that it's e heart makes me
25 think it is muscular.

14 relatively heavily muscled person, he may

15 naturally have had an upper limit of normal or
16 even exceeded normal at baseline.

17 But, it is clearly thickened. This is a

18 thickened heart, what | would call moderately
19 thickened. This is not a severely thickened
20 heart.

2l BYMS.SPEW.

22 Q. Canyou tell me, sir, what was the degree of
23 hypertrophy on the first EKG that was taken by

24 Doctor Boulware in 1986?

25 A. EKG's don't give you a degree of hypertrophy.
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1 They infer with — actually, fairly insensitively, 1 that it actually requires more blood.
2 they infer left ventricular hypertrophy. But, 2 Q How about more oxygen? Oxygen is what is
3 that's a nonspecific finding, particularly in 1986, 3.1 ,y the nounshment supplied by ’é bloo am
4 when this gentleman was only 35 or 36 years old. 4 Tright?
5., It's’almostimpossible to use an.electrocardiogram . 5 A. Yes, basically; right. So,in a sense, you
6 ft entricxﬂar,hypemophyin, 6 could say that.
7 Q. Lct s talk, then, about oxygen requirement.
8 Q. Youcan on]y do that wnh an echo'7 8 Iti - that if you have more muscle mass,
9 A. Dcﬁmng left ventriculz Igae 9 in the form of thickened muscle mass, that it would
) y the echo. It's not the on]y way. Ttis 10 irequlre more. oxygen in‘order to sustain it; is that
best done with the echo if the patient is alive. e
12 And tte EKG evidence is nonspecific, and only |
13 becomes somewhat applicable as te patient gets ) ell theorize or not - is that just
14 older. So, in young individuals — I am sure if we 14 theoretical?
15 checked your EKG it might very nicely have high 15 A. Yes. You can't define that.
16 voltage, because you are a young person. Andwe may (16 Q. I am not asking basically to defmeit. As a
17 not be able to infer hypertrophy from that. If you 17 proposition, is it fair to say that the more heart
18 were over 40 years old, we might be able to do that. 18 muscle you have in the form of a thickened heart
9 Q. So, before this echo was done in the hospital 9 muscle, the more oxygen it would require to sustain
0 there was no evidence of the degree of thickening of 0 it?
1 his left ventricle? 1 MR. HUPP: objection.
2 MR. HUPP: objection. 2 Are you saying that is something that is
3 THE WITNESS: Hisa 3 acceptable in the medical community?
4 36-year-old, who now comes in with an EKG, 4 BY MS. SPERANDOQ:
5 whose voltage -- who, by voltage criteria, 'S5 Q. correct.
Page S0
1 would suggest left ventricular hypertrophy. L ~ »
2 But, again, that is a relatively insensitive 2 Q And would it be also fair to say that when you
3 way to do it. Itis certainly a definition. 3 have stenosis of the distal left circumflex and the
4 It is certainly a clinical — a scenario 4 —was it theright coronary?
5 used. 5 A Yes.
6 BY MS. SPERANDO: 6 Q That —again, in layperson's terms — that
7 Q. I am talking about the degree of the ~ 7 the heart is not getting — as a result of this
8 A. You wouldn't be able to tell, no, particularly 8 stenosis or closing, that the heart is not getting
9 in ayoung person. 9 a much blood or oxygen as it would otherwise get if
0 Q. So,in layperson'stern, then,this thickened 0 thesevessels were not closed?
1 left ventricle would require more blood to nourish 1 A No. That's my point — is that a 70 percent
2 it and provide oxygen to it in order to keep 2 stenosis might be considered flow limiting. Or 80
3 those — 3 percent; | am sorry. But, the 40 percent stenoses
4 A. That's an interesting question. In terms of 4 would not be considered flow limiting Stenoses.
5 left ventricular hypertrophy, there are a number of 5 Q. So, thenjust with regard to that one vessel,
6 thoughts about oxygen requirements. A resting heart 6 is it fair to say that the blood that the heart
7 Or an exercising heart always extracts one hundred 7 would normally receive from that one vessel IS being
8 percent of the available oxygen that it can 8 limited as a result of the 80 percent stenosis?
9 extract. So, a hypertrophiedheart or a 9 A No. Itis not fair to say that, because tre
0 monhypertrophied heart will extract oxygen with te 20 point is that you have — trere is a difference
same ability. 11 between anatomy and physiology here. Anatomy says
Q. | am not asking that ability. | am asking 22 thereis an 80 percent blockage there. Physiology
about requirement. 13 says e question is whether it is getting enough
24 A. The question is, how much blood does it 4 blood.
)5 actually require? 1t is almost impossible to say 25 Q. No. I didn't ask you enough. 1 said as much
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1 as it normally gets, 1 singles and doubles tennis - is the req““" rent of
2 MR. HUPP: Let him finish his 2 f‘oxygen by the heart muscle increased?
3 answer. 3 A Yes.
4 THE WITNESS: My point is that it 4 Q. So, now, in a person such as Mi. Peacock,
5 could get as much as it normally would evenin | 5 with, asyou describe it, moderately severe left
6 the face of what we see anatomically to be an 6 ventricular hypertrophy, and one vessel that is 80
7 80 percent stenosis. It could get adcqua | 7 percent stenosed and limiting the blood supply, with
8 blood supply, as much as it needs. % g 8 an increased requirement of oxygen during vigorous
9 BY MS. SPERANDO: ' 9 activity, why would you say that that person is not
0 Q. How does that work? - |.0 atrisk for a sudden cardiac event such as a
1 A. Your heartextracts a maximum amount o .1 malignant arrhythmia or ischemia?
2 oxygen, even atrest. So, the idea is that it does 2 A If you take any person with that description
3 receive more blood to do exercise, to perform. In 3 —left ventrlcular hypertrophy and an 80 percent
4 any heartin which there is a stenosis defined by 4 - and ask me are they at rlsk
5 anatomy, thereare other ways, number one, other - i5 f ser i a :
6 than directly, to get flow through that in aforward 16
7 flow direction. 7 defined by the anatomy you jUSt gave me. Do you see
8 I am trying to explain this as best | can. .8 what | an saying?
9 That tissue gets blood supply from vessels that we - .9 Q. lunderstand the language you are using. 'When
0 don't appreciateon coronary angiography: And the 20 you say risk, that they are at risk, how would you
1 vessels that supply that might not be what you See. 11 defme the risk?
2 What you see on coronary angiography are called - 12 A. Well, risk is defined prognostically. In
3.,epicardial vessels. They siton thesurface of the »3 other words, given set criteria or given set
4 heart. Luckily, those are #® ones that get 14 information, can | prognosticate to say is this
-5 coronary artery disease, and not the trueresistance 15 patient at risk for something? There is nothing
Page 34 Page 56
1 vessels, or thevessels that actually supply blood 1 prognostic about an 80 percent stenosisin the left
2 to tissue. 2 circumflex coronary artery.
3 So, you are asking if a stenosis of 80 percent 3 Q. Iamnot askingyou =
4 is clearly going to limit flow to muscle to that 4 A. Okay.
5 area. |can't tellyouthatitis. Andthe 5 Q. Iam not asking you to —I can't quite think
6 difference is between you what you see anatomicall 6 of the word right now. | am not asking you to
7 0N a cardiac catheterization and what you see 7 divide or separate each of these things that we are
8 physiologically as that muscle performs and actu 8 talking about.
9 takes the blood. 9 A. lunderstand. /&W
10 Q. I am simply referring to that one vessel, 80 10 =z

11 pereentstenosed. Isi I“fair’t@%t\ﬂ;sjlood
12 ﬂow through that vessel to the heart is limi

16 Q. I am not saying could be. Is the likelihood
17 that a vessel that is 80 percent stenosed is going
blood as it otherwise would

24 Q. Now, when an individual is exercising

d:an,zschemc evént for hxm But, you Sa1d you’could

Q. I am askmg you to take thls pauent as an.

iéa

4

not,say that it was a s1gmﬁcgnt nsk or you dld

&
Q. Now my only questzon to you, sxr 1s, how

would you describe te risk? If you can't say that

it is significant, how would you describe it?

A. Again, risk is not disease. Risk is the

potential to ultimately develop some disease. The

way to look at these patients is to define as best

you can what their anatomy is and what their

hN

A \2__

physiology is and to correlate that with their

25 vigorously --and by "vigorously,” | mean both

“

Page 53 - Page 56



Dr. J. M_Koch

Condenselt -

Peacock v. Univ. Hospitals

Page 57

presentation and their symptoms and so on and so
forth and then to prognosticate.

Unfortunately, there is not anything
prognostic about — there is nothing significantly
prognostic or easily prognostic about a person with
left ventricular hypertrophy and 80 percent
circumflex disease. If you take either of those
cntena or both of them together they each carry
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1dden death, And}'peoplc w1th coronary artery
disease have an increased risk. -

However, in an individual patient, then, you
need to take those things and apply some other
criteria of the risk factors — age, sex, functional
capacity, al those sorts of things. And thenyou
could prognosticate to say what that person's risk
means.

So, in and of themselves, | think | am in
agreement WIth you that there is an increased risk
in those things. But, they don't in an individual
prognosticate for me what that patient's likelihood
of developing disease is or an event is.

Q. Okay. And what would do that? Specifically

t o S I N L
0 3 o LW

h B W N = O O
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sthat degree ‘his risk 5f ‘an event from a: cardlac =

-on whose: data‘you believe ~ but, is over the next. ..
fouI to five years: actually excellent. v
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mets, T8 and a half minutes, both of which tell you
that this man is capable of fairly high level
exercise, certainly about average or above average
for his age and sex, .and that-having exercised to=.

ac event 1s over

Q. What is the risk, doctor, if you can

quantify? Let me make it much more basic. Does it
put trerisk at zero?

A. No. No one's risk is zero given those

findings.

Q. As best you can quantify for me, with these
stress test results, assuming they are valid, what
does it put his risk at?

A. [If you look at data from the coronary artery
surgery study, in which people had severe coronary
artery disease, if they were able to exercise into

the fourth stage — which he did — of exercise,

their four-year survival was one hundred percent.

If you look at =

Q. What study are we talking about?

A. Coronary artery surgery study.

Q. Where do | get my hands on it?
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in that case what would enable you to prognosticate?
A. | thinkin this gentleman's case you have a
stress test, which I thirk is in cardiology one of
the best prognosticators there is. And he performed
on astress test. And that helps to prognosticate.

W

Q. What does it lower the risk to?

A. It doesn't change the risk of left ventricular
hypertrophy and coronary artery disease.

Q. No. Therisk we are talking about is a risk
of a significant arrhythmia or an ischemic event.
A. lunderstand.

Q. How does = let's say this particular stress
test --

A. It changes the risk profile for that
individual. And where it does that is it translates
this anatomy into a patient, via functional capacity
now gives us a complete picture of anatomy and
physiology picture of this patient's risk of an
event.

2 Q. How do we translate that to Mr. Peacock in

3 terms of risk, now that we have tte stress test?

14 A | think his stress test is powerful

15 prognostication that says — he exercised to 12
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A. It was a national registry that was surgery
patients collected from 1976to 1986. If you look
under anything in the Med Line under coronary
surgery study you will find, even in 1996, articles
published about that patient population. That is a
well known study.
Q. So, they are saying in this study that people
with Mr, Peacock's anatomical findings and his
ability to do tre stress test #®way he did it —
they have a four-year survival rate of one hundred

percent?
MR. HUPP: Objection.
THE WITNESS: Individuals are --

again, we are trying to balance, again,
between findings on a study and the
individual. BUt, patients who can exercise =
even patients With severe coronary artery
disease who can exercise into e fourth stage
generally in that study had a one hundred
percent survival rate of four years.

BY MS. SPERANDO:

Q. SEIncewe are not relying on statistics, we are

talking physician to patient one on one, not

statistics — that's how you want to be treated,

right?
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1 A. That's right. 1 with this. In other words, Mr. Peacock
2 Q. You don't want to he treated based on 2 presented with a syncopal episode.
3 statistics. So, based on this particular 3 Does Doctor Boulware or Doctor Biblo or any of
4 gentleman's physiology as determined by the tests 4 these other doctors have some sort of —you
5 and based on hIS stress test what was his 5 are asking me if they have a responsibility —
6 : s we have talked aboutafterthe | 6 BY MS. SPERANDO:
7 ere known? ‘ 7 Q. Within the standard of care.
8 A Iwil say near zero. lel that define it 8 A. - Totell I that he is at risk for sudden
9 close enough for you? 9 death?
10 Q. Near zero, but it is not zero? 10 Q. Yes. If he engages in vigorous activity such
11 A Yes. 11 as tennis.
12 Q. If it is not zero, does a physician have the 12 MS. CARULAS: Objection.
13 tesponsibility to tell the patient that thereis a 13 MR HUPP: same objection v
14 nsk, but it is a very small risk, however smaﬂ it~ 14 THE WITNESS: He has an -
5 ~ 15 obligation to educate othe
16 MR. HUPP: Objection. 16 ossibilities that it is there That would be
17 THEWITNESS: Ithmk a physician 17  atoughometo—
18 ' a i Tis 18 BY MS. SPERANDO:
19 19 Q. Now, let's focus on te stress test results.
20 : 20 You understand that, doctor — that Mr. Peacock was
21 ;fmodlfyfthose _To give the panent a number -~ 21 given Nifedipine prior to the stress test; is that
22 ' is that what you mean? 22 right?
23 BY MS. SPERANDO: 23 A. Ub-huh.
24 Q. No. lam saying if the risk for a sudden - 24 Q. And that was because he had a — let me just
25 Cardlac event if a patient engages in a certam type - 25 find it — he had a blood pressure of 168 over 116
Eage 62 Page 64
1 of behavior is ot zero, does the physician 1 before the stress test; is that right?
2 duty within the standard of care to. adv1se the 2 A. | thirkthat's correct. Yes.
3 patient of the risk, however small it is? 3 Q. That's what Doctor Herskowitz says. If you
4 MR. HUPP: objection. Asked 4 have some other —
5 and answered. 5 A. Yes. | have a copy of the stress test nght
6 THE WITNESS: Ithink a physician 6 here. It saysthat.
7 has the duty to educate the patient as best he 7 Q. So,when they gave him te Nifedipine. Is
8 can thatbe is at risk for whatever those 8 Procardiathe same thing?
9 reasons are and how to modify those nsks As 9 A. Yes.
10 far as telling them specifically dl the 10 Q. When they gave him that drug, would it be,
11 outcomes and the chances of those, | don't 11 then, fair to say that they were not comfortable —
1 know how you could do that. 12 those people who were administeringthe test were
13 BY MS. SPERANDO: 13 not comfortable with allowing him to undergo a
14 Q. Well, sir, T am not asking about all the 14 stress test with a blood pressure of 168 over 116?
15 outcomes. I am asking about a parti ular,outcomc, 15 MS. CARULAS: Note my objection.
16 and that is sudden dea oes the physxcxan —is 16 | thirk this has already been answered by te
17 he required by the stan‘ dof care toadvissa |17 people themselves, meaning Doctor Effron and
18 patient that he is at risk to. whatever extent for 18 so forth.
19 sudden death 1f hc cngagcs m a ocrtam typc 19 THE WITNESS: I can't comment on
20 activity? o 20 his level of comfortin doing tre test with
2 MR. HUPP: objection. That's 21 that kind of blood pressure.
2 the same question he just answered. 22 BYMS.SPE W :
23 THE WITNESS: I don't think he 23 Q. Why, then, is it your understanding that tte
24 has a requirement to advise a patient abouta 24 T milligrams of Procardia were given?
25 specific event like that. | am having trouble 25 A. Ostensibly, it says that the blood pressure
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1 was elevated at rest, and after ten milligrams of 1 is based on cardiac work. Cardiacwork is defined
2 Nifedipine was 150 over 100. So, | am goingto =1 2 basically as elevation of blood pressure and heart
3 can go With the logical assumption that he gave the 3 rate. The statistical significance of a stress test
4 Bocardia to lower the resting blood pressure. 4 depends primarily on reaching a maximum heart rate
5 Q. Canyou tell me, sir, then,to what extent te 5 of 85 percent of his predicted maximum, which he
6 stress test results are valid, when Mr. Peacock is 6 did.
7 not given t&an milligrams of Procardia or Nifedipine 7 The fact that his blood pressure was elevated
8 before engaglng in wgorous exeruse’) 8 atrest didn't seem to affect his ability to elevate
9 : ‘ 9 his blood pressure Wil exercise, which is a normal
10 10 response to exercise. And, frankly, all these
11 was apparently the result of not takmg any . 11 numbers axe clearly within the limits of a stress

12
13

16
17

18
19
20
21

‘medication prior to the stress test. -

Q. Wait aminute. Do you know that for a fact’>
't kriow that, but that‘ ; gid s

Q. WeII, on what basis are you assuming it?

A. Because we instruct patients usually to hold
their medicines prior to stress testing.

Q. Did you know that Mr. Peacock was instructed
to take medications upon his discharge from the
hospital?

test and tte liniits of acceptable stress test

criteria.

Q. Doctor, I am going to have to confess, | don't
know anything about these tests, these results.

But, as a layperson, | do understand that if blood
pressure is elevated — and you can disagree With me

. that alryto say?
A That s what is inferred by that. nght

22 A. Oh, yes, | am sure from the hospital he was 22 Q. And when there is an increased load or
23 instructed to take those. 23 pressure on the heart, that puts that person at
24 Q. Is there anything in tterecord to indicate 24 greater risk for an arrhythmia or an ischemic event
25 that Mr. Peacock had taken or had not taken any 25 if, in fact, he has left ventricular hypertrophy,
Page 66 Page 68
1 medication before he went to the stress test? 1 coronary artery disease that would otherwise cause
2 MR. HUPP: objection. 2 himan |schem|c event.
3 THR WITNESS: | don't actually 3 A Whaty "wprobably intuitively
4 have that here. | don't know that. | don't 4 correct, Ld it may hai*e some significance. The
5 know that, whether he was instructed — | 5 heart doesn't sense blood pressure. The heart
6 don't know how he was instructed prior to this 6 senses tension —wall tension. Wall tension and
7 stress test to prepare himself for te stress 7 pressure are not the same thing. It has something
8 test. 8 to do with the size and shape of the heart. It does
9 BY MS. SPERANDO: 9 have something to do with the thickness of tte
10 Q. So, not knowing one way or the other whether 10 heart.
11 he had taken any blood pressure medication, but 1 And so, we infer that the tension inside the
12 knowing that his blood pressure prior to the test 2 heart is actually increased, that the tension inside
13 was 168 over 116, and knowing further that With that |13 the heart causes stronger contractions; and
14 blood pressure he was given Procardia and thenhad a |14 therefore, ttework of tte heart is increased. We
15 blood pressure of 150 over 100, at which point te 15 infer that by elevated heart rate and elevated blood
16 stress test was administered, to what extent then 16 pressure. Some people use the product of heartrate
17 can you say that the results of this stress test 17 and systolic blood pressure to also infer that
18 would be valid if Mr. Peacock had not been 18 work. Again, it is somewhat nonspecific. But, we
19 administered ten milligrams of Procardia or a 19 hope it relates the two.
20 similar drug prior to engaging in rigorous exercise 0 Q. Okay. So, basically, the higher the blood
21 such as he was made to do on e stress test? 21 pressure, especially after a certain point, the
22 A. These stress test results are comp}etely 22 greater the risk of damage to the heart when you
23 valid, even given tbe Procardia. 3 engage in vigorous exercise?
24 Q. Degame. Tell me why. 24 A. Oh, no. Any one of us sitting at the table
25 A. Because the validity of a stress test result 25 can probably elevate our blood pressure to the level
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this was elevated. People who are not hypertensive
will achieve with each stage of exercise somewhere
around seven to tenmillimeters of mercury increase
in thelr blood pressure. Assuming you start at a
normal blood pressure of 120, 130, if you go five or
six stages, you will hit 200 millimeters mercury.

There is no damage to your heart from doing that.
Q. Like I said, I could be wrong. | understand
that in a person such as Mr. Peacock, with his

Page 71
results? 1 mean, you are testing what his blood
pressure is going to be and his heart rate is going
to be at treend of this stress test. That's what
you want to find out, correct?

A. Yes.

Q. And yet, immediately prior to the stress test

you give hiim drugs which will affect both the blood
pressure and the heart rate. So, then you say —

A. He didn't receive any drug to affect his heart

1
2
3
4
5
6
7
8
9

10 anatomical status and condition, that a high blood 10 rate.
11 pressure puts him at risk for a cardiac event. 11 Q. Isit your contention, doctor, that a drug
12 A. His high blood pressure chronologically, in 12 that affects blood pressure is not going to affect
13 other words, over many years, puts him at risk for a 13 heart rate? Is that what you are saying?
14 cardiac event. Hypertension -- systemic 14 A._There is no evidence that bemg given .
15 hypertension is a known independent risk factor for ~
16 heartdisease. Hypertension chronically over tte
17 years also puts him at risk for left ventricular
18 hypertrophy. . A
19 Again, the disease and the risk are 19 Q. So, blood pressure has no correlation
20 different. His hypertension as a single event — in 20 whatsoever to heart rate?
21 other words, walking on a treadmill and elevating 21 A. No. That's not true. There are drugs that do
22 his blood pressure to a level of 210 over 100 = is 22 affect both blood pressure and heart rate; most
23 not a significant risk factor for anything. 23 notably Atenolol, which he is on. But, drugs like
24 Q. Why would they lower the blood pressure before 24 Lisinopril, which he is on, generally do not give
25 they even the start the test? What is the point? 25 you reflex tachycardia. And, in fact, Lisinopril
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1 A. Itisinteresting that they do it. They may 1 has an effect that statistically lowers heart rate.
2 have some criteriafor that. And | don't know what 2 So, even though it lowers blood pressure, it also
3 Doctor Effron's criteria is. But, in general, if 3 does lower heart rate, not through the same
4 someone presents at baseline for a stress test — 4 mechanism. So, some of them do give you reflex
5 and | thirk,you know, there is documentation for 5 tachycardia. Some of them do give you bradycardia.
6 this — with a blood pressure = I use the number 6_There are all sorts of combmatlons
7 180 over 120 at baseline. If they present wilh a -
8 pressure below that, then they are actually 8 chronotropically affects tl ,
9 statistically okay to exercise on that treadmill 9 Q. You aretrying to determine as aresult of the
10 test. Statistically meaning — realizing that there 10 stress test what his blood pressure will be and what
11 isno report that I am familiar with = and having 11 his heart rate will be, and ttenyou give him a drug
12 done this as a fellow, | haven't really looked at 12 immediately prior to e stress test that you know
13 this in a long time. But, thereis no report that 13 is going to affect the blood pressure, which drug
14 anybody on a treadmill presenting with blood 14 you don't give him immediately prior to his engaging
15 pressures like that ever suffered an event, even 15 in tennls or whatever else he is going to do. So,
16 though their blood pressure is elevated. - 16 how then can you rely on these stress test resuhs
17 In general, we limit people on a treadmill o prognost’;‘ te what will happer. in a setting’ where
18 when their pressures start to either at baseline —- 18 he is not given these drugs?
19 again,my limitation is 180 over 120 -- and other 19 A. Okay. Number one, the stress test is still
20 people wwill use different numbers. But, the 20 valid as long as your heart rate criteria reaches 85
21 limitation With exercise is more in the range of 250 21 percent of maximum. A secondary criteria might be
22 systolic and 120 diastolic. 22 to include blood pressure criteria. But, heartrate
23 Q. So, my question becomes - as a layperson — 23 is the statistical criteria for this. And he
24 how can these test results be valid if what you have 24 achieved that. Nifedipine doesn't affect that.
25 done is medicate someone and thereby affect the 25 The third thing is, | can't make any
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1 assumption about what he did or didn't receive 1 exercise blood pressure, which is 210, which is over
2 here. So, whether he received these medicines = 2 31,000. Thatis a very high rate pressure product.
3 Atenerol and Lisinopril -- before stress testing, | 3 And for me as a cardiologist | would use that number
4 have no idea. But, he certainly is prescribed those 4 to tell me this is clearly an adequate stress test.
5 medicines on discharge from the hospital, and so 5 Q. But, any figures that you are using with
¢ ostenibly has taken them prior to exercise. | can't 6 regard to the blood pressure by definition have to
7 tell you that his status when he presented for the 7 be invalid, because you have manipulated e blood
8 exercise has anything to do with his status prior to 8 pressure from tre start, have you not?
9 playing tennis. 9 A. "™hat's not trie. That might be your intuitive
io Q. | am not asking you that. 10 sense, but it is simply not true.
11 A You are asking me to predict on the basis of 11 Q I'm not relying on my intuition heye. It says
12 this stress test whether = you are saying he didn't 12 he starts out Wit a blood pressure of 168 over
13 get Nifedipine before he played tennis. | don't 13 116. It further says he is given ten milligrams of
14 know what he got before he played tennis. | don't 14 Procardia. It further says, which resulted in a
15 know what he got before he took this stress test. 15 lowering of his blood pressure to 150 over 100.
16 All I can tell you is that, statistically 6 A. That's an assumption that Doctor Herskowitz
17 speaking, the criteria for stress test accuracy is 7 made. | don't know that.
18 based on heart rate, which he achieved. It doesn't 18 Q. Take alook at the record.
19 have anything to do with the thallivm — and that 19 A. Iamreading it with you.
20 the blood pressure is actually not a major criteria 0 Q. Not Herskowitz Don't even take his word for
21 for determining whether this stress test is accurate 2 it. Let's take a look at tre record.
22 ornot. His blood pressure rate product — his rate 2 A. |haveit right here in front of me.
23 blood pressure proauct is actually quite good, 150 B Q. What do the physicians say his sequence of
24 times 210. | would challenge anybody in this room 14 events were?
25 to reach arate pressure uroduct of 31,500. That's 5 A. They don't actually detail his sequence of
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1 avery high rate pressure product. 1 events. | am notwilling to assume —
2 Q. What are you talking about — after he is 2 Q. No. Are you finished?
3 given the Procardia? 3 A. Iam finished.
4 A. Yes; well, after he has exercised. His peak 4 Q. Youhave to understand I am not asking you to
5 exercise blood pressure is 210 over 100. 5 assume anything one way or the other. Basically, |
6 Q. But, he hasjust been given ten milligrams of 6 am asking you not to assume anything. And I don't
7 Procardia. -- 7 Inow whether Ne took his medicines. And apparently,
8 A. Doesn'tmatter. 8 neither doyou. Is that fair to say?
9 Q. Isn't teeffect of the Procardiato lower the 9 A. That's correct.
10 blood pressure? 10 Q. So, then, to make any conclusions based upon
11 A. Yes. 11 any assumption of whether he did or did not take his
12 Q. So, if you start out With a lower blood 12 medicines would not be accurate, correct?
13 pressure and then you engage in a stress test, does 13 A. Itwouldn't be accurate, and it wouldn't have
14 that not affect the blood pressure? 14 any bearing on this test.
15 A. It affects the blood pressure, but it does not -- 15 Q. That's what 1 am askingyou to do. I don't
16 affect the vahdlty of the lesults of thls test. 16 want you to make any assumptions. We need to get
17 ~ 17 that straight. Secondly, just forget about what
{18 18 Doctor Herskowitz said. And read for me what it was
avalid test. 19 his starting blood pressure was.
But, that's notalllamlookmg at Iam 20 A. 168 over 116,
also looking at the fact that his rate pressure 21 Q. What wes ttenext thing they did as reflected
product -- which is maybe not the most up to date 22 by the medical record itself?
way to look at this or whatever or something that 23 . They said - taking this ot tnf context, it
they have detailed here — his rate pressure product 24 Vsays blood pressure v sted at rest, and ‘sea-'
is the highest rate attained, 150, times his peak 25 ten rmmgrams Qf Nifedipine, the blopd pressure w
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1 150 over 100. 1 rate pressure product. | alsouse a minimum of six
2 Q. So, the record itself, whoever wrote that, has 2 mets for his metabolic capacity.

3 made the conclusion that after te Procardia was 3 Q. And you say in your report, doctor, that no

4 administered his blood pressure decreased, 4 segmental wall motion abnormalities were seen; is
5 presumably as a result of the blood pressure 5 that right?

6 medication, correct? 6 A Yes.

7 A. | thirk a reasonable person would assume 7

8 that. However —go ahead. 8 ns.

9 Q. So, now, how can you not then say strictly 9 abnormalmes —~ let me just get it here for a

10 with regard to the blood pressure results of this 10 second. He said something about - okay. Okay.

11 test and not any intuition that I am coming up with 11 On Page Five, at the bottom of Page Five, he

12 that the blood pressure was not manipulated with or 12 says, "The amount of' — this is tte third sentence

13 affected before the test even started? from the bottom - "The amount of

14 MR. HUPP: Note an objection. ‘ ‘

15 He has already answered that three times.

16 Maybe you are not understanding it. But, that ‘Mr »

1 has been asked and answered. It really has. 17 Do you agree or disagree with that S|r’>

18 THE WITNESS: The blood pressure 18 A. Well, again, | haven't seen the

19 has nothing to do — as it was manipulated 15 echocardiogram. And I haven't seen the tape. |

‘10 prior to this test has nothing to do with the 20 don't how the quality of that tape. | can't tell

21 accuracy of this test. The accuracy of this 21 you that it was masked by something technical about

2 test depends on achieving a maximum heart rate 22 ttestudy. However, in general, where there is

13 of at least 85 percent of his predicted 23 heart muscle damage or ongoing ischemia, wall motion

‘14 maximum - the electrocardiographic accuracy. 24 abnormalities are generally considered to be very

5 Number two, his blood pressure rate product is 25 sensitive. So, if there was a non-Q wave myocardial
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1 adequate. | don't care where it started. | 1 infarction or ongoing ischemia, | would expect to
2 don't care the baseline. His peak exercise 2 see some wall motion abnormality.
3 blood pressure times rate product is adequate 3 Q. lunderstand what you would expect to see. My
4 for me to look at this test and tell you that 4 question, sir, is do you agree with ham that altered
5 this is an accurate test, clearly an accurate 5 wall motion could easily have been masked,
6 test. 6 particularly in Mr. Peacock's hyperdynamic
7 BY MS. SPERANDO: 7 thick-walled ventricle? Is that a possibility?
8 Q. So, focusing, then, on the blood pressure rate 8 A. Theword "mask" is an unfortunate choice of
9 product, that does not depend upon any change in $ words. Altered wall motion may not be seen or

L0 blood pressure as a result of a drug before the test 10 something like that. But, whether it was masked —

11 starts? 11 Q. Whether or not they Use ﬂ”eword ”mask“ -

12 A. No, doesn't depend on it. | am only 12 with

13 interested to make sure he has achieved some 13

14 minimum. 14

15 So, in fact, you have probably gone above and 15 MS. CARULAS: Note my objectlon.

16 beyond achieving that minimum. You have probably |16 I think he has answered it.

17 gotten —you started with a lower blood pressure or 17 THEWITNESS: ~  Yes.

18 .whatever. It doesn't matter. You have achieved a 18 BY MS. SPERANDO: '

19 minimum, in fact, gone way above the minimum that I |19 Q. Al right. Let's go and read Doctor

20 would be required — and | thirk any reasonable 20 Herskowitz's report. 1 would like to know what it

21 practitioner would be required — to call this 21 is that you specifically disagree With. So, let's

22 stresstest accurate. And it doesn't matter that he 22 go through it as much as we can.

23 received tte Procardia prior. 23 If, in fact, Mr. Peacock had experienced

24 Q. That minimum being what, sir? 24 dizziness or light-headedness for about five minutes

25 A. Ingeneral, | use a minimumof 20,000 for the |25 prior to the syncopal event, what, in your mind,
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19
20
21
22
23 .

24
25

, who does aeroblc exercise is gomg to be short of
breath. - B

,1schermc~heart dxsease ‘catising: VT arid: syncope :

A. If he didn't have -- say that again.

Q. Any symptoms at dl.

A. If he had no symptomsat all prior to this
event, would it have --

Q. What significance would that have in t&ms of
whether this was a cardiac event; that is, the
syncopal episode?

A. Again, in a young patient with syncope, that
doesn't help me.

Q. What about a complaint of shortness of breath
while playing tennis that day?

A.- I am not surprised be i
man was playing tcnm

Q...So,no s1gmficance 10 youi in. terms. of a.

Q. Let's go to Page Two, please. Now,
apparently, the INEBMwho was taking care of
Mr. Peacock on May 8 when he was admitted concluded,

s, 1 wave.inversions

Do you agree with that?

)r. J. M. Koch Condenselt™ Peacock v. Univ. Hospitals
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1 would be the significance of that? 1 A. Ithink that that's a pretty dramatic stretch -
2 MR. HUPP: what page are we 2: of the findmgs
3 on? 3 Q So, you don't agree?
4 MS. SPERANDO: Page One. 4 A |don't thirk there is evidence of that.
5 THE WITNESS: Honestly, | don't 5 Q. Okay, The intern goes on to say, "Doubt
6 know tte significance of that. In the middle 6 neurally mediated syncope, given the fact that the
17 of exercise, that's certainly possible. The 7 patient was exerting himself when it happened.
18 gentleman was playing two hours of tennis. He 8 Patient was not orthostatic and neuro exam was
9 may have been fatigued. 1 don't know. Again, 9 nonfocal." Let me just focus you in on that one
10 "dizziness" is a fairly difficult term to use 10 sentence: "D -neurally:mediated syncope -
11 medically. | don't have any evidence in his 11 A. The fact that he was exerting doesn't rule
12 record that he had true vertigo. No one 12 that out
13 established that. 13 Q. A abc ]
14 BY MS. SPERANDO: 14 orthostatlc andu_ euro exam was:nonfocal:in ...
15 Q. If he did, in fact, have true vertigo or 15 conjunction with:the fact that he was exertmg«.a;
16 light-headedness prior to e event, what if any 16 himself when-it happened?:-
17 significance would that have to you in tenms of his 17 A. | don't have the intern's definition of
18 having experienced a cardiac event? 18 orthostasis. But, interns are notoriously
19 A. | don't think it necessarily points to a 15 unreliable for that. Do you have a definition for
20 cardiac event at all. He might be dehydrated or 20 what he means by orthostasis? Again, | don't know
21 simply fatigued. 21 Doctor Herskowitz's understanding of that term,
22 Q. If, in fact, he did not have any symptoms 22 either.
23 prior to his syncopal episode, what significance if 23 Q. He is quoting treintern at this time.
24 any would that be to you in terms of whether he had 24 A. lunderstand. But, orthostasis is a
25 acardiacevent? 25 definition.
Page 82 Page 84

Q. How doyou define it, sir?

.rthostasm in a patient like this is most
‘ d as a heart rate va.nabxhty asthe
lving to a standing
position. And generally an increase of heart rate
is really your most sensitive finding of
orthostasis. The change in blood pressure is often
what interns like to use. But, it is not generally
considered to be the definition. And so —
Q. Letme ask you this: If the event happened
while he was exerting himself and, in fact,
Mr. Peacock was not orthostatic and the neuro exam
was not focal, do those factors then mitigate
against this having been a neurally mediated event?
A. No. It still very well could be a
neurocard:ogemc event.

n, doctor, within a reasonable

‘ ‘bablhty, the causeof
Mr. Peacock's syncope on May 8, 1994, was?-
A. The cause of his syncope? I don'tknow.the .
ause of his syncope, to give you a very specific
efinition. My opinion? Is that what you are

‘gi‘fépinion is that his syncope was mediated by
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“Q Meanlng’)

Page 85
hat we call oor what is known as vasovagal —it
means, m other words an abnormal reflex of some
: ; rocardiogenic, '
lthough I don t have specific evidence of that.
Q “When you say neurocardiogenic, what do you
mean?

A. There are a number of reflexes that can cause
a patient to pass out, particularly given vigorous
exercise on blood pressure medications after fairly
long period of time, at which point whether or not
they have defined orthostasis correctly — he may
have been dehydrated.

Again, | don't know when this intem writes
this note. If he writes the note likely several
hours after the patient arrives and has been
rehydrated in the emergency room, et cetera, et
cetera = | am a little lost to defme what has
happened necessarily to that patient.

He may have indeed had a combination of those
thmgs And given the fact that it happened during
1T would likely say it is probably whatI.

S ovagal event.
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or lowering of his blood pressure — sudden Iowerlng;.{}“f y
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A. lwish I could answer that. I am going to
guess on the order of eight hours — eight to ten, |
would say.
Q. Did you look at the ECG that was done on May
3?
A. | believe | did, although tre EcG's that |
have received are not very adequately labeled for
time and so on and so forth. But, | believe we
established the order of them.
Q. Can you, please, sir, refer to it and tell me
if you agree with Doctor Herskowitz that there wes
one millimeter ST elevations in leads two, three,
and AVE?
A. | did look at that in light of his
ascertation. Or thepresenting EKG, which is the
one here, which — | can understand how someone
might look at that — there is not a baseline that
allows you to measure that. And | don't see one —
number one, | don't see one millimeter of ST
elevation. And number two, I thirk te baseline is
a little too erratic to tell you exactly what the sT
segment is doing. It looks quite nonspecific to me.
Q. Do you need a previous -- would a previous EKG
in terms of baseline help you determine?
A. Not for this particular EKG.
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: ;tenms, all the test results, the autopsy report, it
_is your opinion within a reasonable degree of .

- medical probability that Mr. Peacock™s syncopal . -
“‘episode on May 8 was not the result of some form of
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the slowing of the heart: rate, bradyca:dla,
d combine to make him pass out."

0. Just s0 that we are on te same wavelength

does your definition of vasovagal include an
arrhythmia?

A. No, not a malignant arrhythmia — bradycardia
being the slowing of te heartrate.

Q. Does it include an ischemic event?
A. No.

Q. So, as we sit here today, knowing: everythmg
you know about the fact that he died while playing

an arrhythmia or an ischemic event; is that fau to

)

Q Doctor ‘how much are you gettmg paid per hour

A , ,That sa gobd questlon 1In general, I charge

~ $400.00 an hour.

Q. How many hours have you billed this for?
A. For this whole case?
Q. Yes, sir.
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Thereupon, a brief recess was
taken off e record.
—o0o—
BY MS. SPERANDO:
Q. Doctor, as I understand a:vasova 3
what happens is —in layperson s terms — when you
are exercising vigorously and then you stop
suddenly, your brain is sent a message that it does
not need as much oxygen, and then it sends a message
down to the heart saying, "1 don't need as much
oxygen, and you can slow down," but what happens is
that the heart slows down too much and then causes
the syncopal episode. Is that basically it?
A. Basically, that's right. In other words, tte
heart receives a signal to slow itself down or tre
peripheral vasculature suddenly dilates, and the
blood pressure can drop because of that. Or it may
be a combination of both.
Q. That's why those people who exercise — myself
being one of them, when 1 was -- were told, "When
you finish exercising have a cool-down period and
don't stop suddenly"; is that right?
A. Well, ir general, we do tell people to cool
down. It is not because we are afraid necessarily
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stopping cold or short at any time, and then
experienced that syncopal episode, would that not
mitigate against your conclusion that it was a

44 beat qhange in the heart rate. And
onknowledge that' ST segments ‘are «
‘sensitive to rate changes. And 44 beats would
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1 that everyone is going to have a vasovagal event, 1 A. Well, he may have interpreted it one way or

2 but certainly, trepotential is there, particularly 2 the other. | am looking at these. And, again, |

3 where someone has been charged up in an emotional, 3 don'tknow what he read in reference to that But

4 hard driving situation. 4 Tamlooking at the same two ECG" Idon'tsee

5 Q. Is there any evidence that you know of that 5 an defined ST elevatlon in these inferior leads.

6 Mr. Peacock suffered his syncopal event after having | 6  And I see clearly that you have a beautiful

7 stopped playing tennis or stopped engaging in 7 baseline on the next EKG, which clearly has no st

8§ vigorous activity? 8 elevation present. It is very difficult to compare

9 A. ldon't know. | don't know exactly what the 9 these two EKG's and try to draw a conclusion. Is

0 eventwas or exactly how it happened, in the sense 10 that what you are saying?

1 that I know that he was playing tennis. To my 11 Q. Let me ask you what it was we can infer that

2 understanding, he was having vigorous activity and 12 Doctor Chaffee was concluding When he said, "ST no

3 in the course of that had passed out. 13 longer elevated in inferior leads.” Would it be

4 Q. So, if, in fact, Mr. Peacock was continuing to 14 fair to say that he believed that at some point tre

5 play tennis and experienced a syncopal episode while {155 ST had been elevated in the inferior leads?

6 engaging in Vigorous activity, as opposed to 116 A. Th at-that would imply; although he also

7

8

9

0

1

2

3

4

5

beats per minute and says - and L-am quotmg = "ST

no longer elevated in inferior leads." "
Do you know what he is referrlng to when he

says, "ST no longer elevated in inferior leads™?

vasovagal episode? 20 certainly change the orientation of an sT segment.
A. No That isa wel] descnbed phenomen ) that 21 So, 1 don't know if he is implying any clinical
ing exe: e — 22 finding by that at all.

or neurocardlogemc if- you wﬂl to broaden that - 23 Q. How did the second EKG change? What were the

term. And that's been well described. 24 changes in the findings? And what if any

Q. Significance of a possible small pleural 25 significance were the changes to you?

Page 90 Page 92

1 effusion that was revealed on chest x-ray while he 1 A. Again, comparing EKG's, you have to realize
2 was in tre hospital? 2 thereis a changein heartrate. There is a change
3 A. Fairly nonspecific finding. 3 in his clinical situation. The changes, if at all,
4 Q. What was tre significance of the ST having 4 are nonspecific, Comparing themside by side right
5 been elevated in the inferior leads in the ECG taken 5 now as | am, it is hard for me to say that there is
6 on5/87 6 any specific change in these EKG's.
7 A. | den? think it is defined as elevated. | am 7 Q. What is the significance of a decrease in
8 saying the baseline wanders. And I would defy 8 beats per minute?
9 anybody to tell me that that is an elevated EXG or 9 A. Well, certainly, people have elevated heart
0 ST segment. If you will look at te EKG carefully, L0 rates for a lot of reasons. Anxiety could certainly
1 you will see that lead two is actually downsloping. 11 be one. | am going to guess that that's tre likely
2 And the ST segment in the first lead is fully five 1 difference.
3 or six millimeters above that in the last segment, 13 Q. The 24-hour Holter monitor that Doctor
4 asitisin lead three. And then AvF actually goes 14 Herskowitz notes that the — "'ST depressions up to
5 up. B 15 1.3 millimeters including T wave inversion in
6 It is impossible to define what the ST segment 16 channel one were noted"
7 level is in those leads, but it doesn't appear to be 7 What significance if any would those ST
8 significant. 18 depressionsand T wave inversions have for you?
9 Q. Let me review the findings of Doctor Chaffee 19 A. Again, this is a nonspecific finding. And in
0 on the second EKG taken on the Ninth, where he talks |20 a patient With left ventricular hypertrophy, that
1 about the ventricular rate having decreased by 44 21 has absolutely no clinical significance.
2 22 Q. When he was given e stresstest, it notes
3
4
5

bere that the "EKG monitoring revealed 1.5
millimeter ST depressions in leads two, three, AVE

in V5 to V6 during peak exercise." Do you see where
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1 1t saysthat on Page Three of Doctor Herskowitz's 1 shown on that stress test were suggestive of -
2 report? 2: myoca.rd1al ischemia?
3 A Yes. 3 A No.
4 Q. What significanceif any is that to you? 4 Q  What was the significance of the conclusion by
5 A. No clinical significancewhatsoever in a 5 -~ let me go back one. If there is, in fact, a
6 patient with left ventricular hypertrophy 6 handwritten test report which states, “abnormal
7 Q. Do you know why ‘conclusion was, "abriormal © | 7 stress test,"" do you have any understanding as to
8 stresst 8 why anyone would make that conclusion?
9 A. Thatwas the conclusion? 9 A. That would be almost an impossib pclusmn“*’*f
10 Q. Yes, sir. 10 to make from this stress test, given the fact that,
11 A. Let me look at this. 11 asthey accurately state here, the patient's
12 Q. Are you not aware of the fact that that was 12 basehne ECG is abnormal and precludes accurate :
13 the conclusion? 13 ,mterpretatlon By definition, you wouldn't be able -
14 A. | want to read exactly what it says, only 14 fo define that. So, I don't know who would have
15 because, again, extracting one sentence -- what did 15 wntten that.
16 we do With that? 16 Q. So, you agree, then, that te abnormal
17 MR. HUPP; Let's use this. 17 baseline ECG precludes accurate interpretation of
18 There. 18 exercise induced ST displacement?
19 THE WITNESS: It doesn't say 19 A. Correct.
20 abnormal stress test. 1 didn't thirk it did. 20 Q. Now, translate that into English for us,
21 BY MS. SPERANDO: 21 please.
22 Q. What about the handwritten report? Why don't 22 A. Basically, there are two portions to a stress
23 we take a look at that? 23 test. There is the electrocardiographicportion.
24 A. Where is that? He had tte stress test after 24 And there is the thallium, or Sestamibi imaging
25 he left the hospital. 25 portion, tenuclear imaging, portion.
Page 94 Page 96
1 Q. | amsure that there are handwritten —- |1 The electrocardiographicstress test depends
2 MS. CARULAS: you wouldn't happen 2 on meeting criteria as we talked about before. But,
3 to have those handy that you could show them 3 it also depends on a baseline electrocardiogram
4 to him? 4 being essentially normal. If your baseline
5 MS. SPERANDO: I'wish | did. All 5 electrocardiogramis abnormal, there is no way to
6 I can teII you |s that this is what Doctor 6 interpret ST changes accurately in e stress test.
7 Her handwritten-test: report 7 Anyone that does clinical stress testing knows that
8  .stated ‘test. And heis - 8 definition by heart.
9 putting that in quo’[atlon marks. Iam 9 Q. Whenthey say, "abnormal baseline ECG," are
10 assuming he got that from somewhere. 10 they referring to the ones on May 8 and 9?
11 THE WITNESS: I certainly didn't 11 A. No. They would be referring to exactly what
12 see that. And | thirkit would be unlikely to 12 was in front of them at tre time of the stress
13 see handwritten notes on a stress test It 13 test. In other words, a baseline electrocardiogram
14 would be unusual. : 14 is done as part of the stress test.
15 unusual to see a:handwntten note about ag 5 MR.HUPP: 1t is this one, If
16 i~lf>Sn‘GSSvtest like - 116 you want to look at it. It is over there.
17 BY MS. SPERANDO: 17 BY MS. SPERANDO:
18 18 Q. So, they are saying that that basehn f that
19. 19 - test done on that day was abnormal? *
205 ect. 20° A. Yes.
21 Q. He further goes 0N to say that te handwritten 21 Q. And therefore, they could not interpret the
22 report stated, ""Abnormal stress test. Above average 22 significance of the exercise induced ST
23 functional capacity for age and sex. EKG changes 23 displacement; is that fair to say?
24 suggestive of myocardial ischemia."” 24 A. Correct.
25 Do you agree, doctor, that the EKG changes 25 Q. Now, what was the significance of the abnormal
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baseline? )
A. His abnormal baseline is exactly what we have
talked about before. | don't have — again, | don't
have that particular ECG test baseline
electrocardiogramin front of me. However, the
tracings that are here would suggest that there are
voltage changes and sT and T wave changes consistent
with left ventricular hypertrophy, which is a known
confounder for this type of test.
Q. [If the baseline had been normal, what is the
significance of exercise induced st displacement?
A. Well, that is agood question. It depends on
the displacement. The displacement, given a normal
baseline EKG, by definition has to be at least one
millimeter of ST segment depression at point 08
seconds -- in other words, two of these little boxes
(indicating) — after theJ point, which is the
little point at which this changes direction
(indicating). So, it has to be depressed at least
one millimeter and needs to be flat or downsloping.
Q. What was it in this case, with this abnormal
baseline?
A. Well, his is — it depends, again, where you
look. If you look at peak exercise or what is
defined as peak exercise — and he is looking at the

1
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Q. And even With this abnormal baseline, you are
saying that none of tre ST depressions meet that
definition; is that correct?
A. Because the baseline is abnormal, these
reflect that abnormality. If you took these in and
of themselves, it is virtually impossible to look at
these without looking at the baseline.
Q. Would it be fair, thcn to say that the EKG .
part of the stress test was of 1o significance?
A. The correct terminology would be thatiit is
) nostic. This is nondxagnosﬁc becz
base ne: abnormahtles
Q. So, there may be or may not be myocardial
ischemia, but we can't tell that based on the ExG
portion of thetest?
A. The electrocardiogramin and of itself - the
ST segment interpretation is nondiagnostic.
Q. Isthere any way that we can thenredo that
test or retake it in order to have it be diagnostic
in terms of determining whether those sT depressions
reflect myocardial ischemia?
A. From tteelectrocardiographicstandpoint,
there is no way to change this test to make it
reflect — statistically speaking — to give you
diagnostic accuracy.
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leads V4, V5, and V6 — you would actually look at
V4 and say that's a normal response. V5 is a
slightly abnormal minus 1.2. And V6 is slightly
abnormal.

But, if you look as quickly as one minute into
recovery, which is part of the defiition of how
people look-at these, they actually are all within
normal limits.
Q. Are ﬂlere any abnormal ST segments’>

Q. "'What is the mgmﬁcaﬁce of ST (hsplacementr>
A. Sj; depressmn is commonly mtelpretcd

to-a normal resting EKG and meets those
¢riteria. In other words, a little bit of
depressionisn't enough to call it ischemia. So,
you have to meet ®e criteria. Those criteria
develop statistically.

So, the likelihood of a one-millimeter ST
segment depression point 08 seconds after teJ
point, which is flat or downsloping at peak
exercise, and lasting for at least a minute into
recovery, would be by conventional standards
consistent with ischemia.
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Q. On 5/18, Mr. Peacock was seen by Doctor
Boulware. And his blood pressure was 160 over 110.
That is not too far different from the 168 over 116,
which he had two days earlier before he was given
e stress test. Is that fair to say?
A. Yes.
Q. You would not consider that to be under
control?

MR. HUPP:

THEWITNESS:

objection.
would consxdcr

BY MS. SPERANDO ‘ -

Q. On what basis, doctor, in your report, do you
make the statement that it was your understanding —
| am referring now to Page Two, the fourth full
paragraph, where you say it was your understanding
that Mr. Peacock's hypertension was aggressively
treated in the follow-up office visits after be was
released from tte hospital, ifyou did not have the
records of Doctor Boulware's visits?

A. lread a deposition from | believe it Wes

either Doctor Biblo or Doctor Boulware — that
questions were asked about tre treatment of the
hypertension, which implied that the medications had
been changed and attempts were made to control it
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and that he had been seen relatively frequently.
Q. Can you tell us, with a blood pressure of 140
over 86 what Mr, Peacock's blood pressure. would have
been —if it had started out at 140 over 86 what it
would have been after two hours of vigorous tennis?
A. Thatwould be almost impossibleto say.
Again, | don't know how Mz. Peacock plays tennis.
And realizing it is — singles tennis is only a
moderate activity compared to his stress test, |
would say that | wouldn't expect it to be as high as
—well, I don't know. | don't know what itis. |
thirk that's very hard to say.
Q. I may have asked you this before, but | am not
sure. Do you have an opinion as to whether there is
any relationship between —in a patient such as
Mr Peacock -- en the blood pressure and -

orama :gnémt;arrhyﬂmia?‘ ‘
MR. HUPP: Objection. In
terms of what? If you can answer it, go
ahead; because | thirk that's a little broad,
THE WITNESS: I am not So sure
what you mean by "relationship." In other
words, if you want a hypothetical situation —
BY MS. SPERANDO:
Q. In other words, is there any relationship

O 0~ oD W N e
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general — that the higher the blood prcssure the =

greater the nsk of precipitating a mahgnant
: arrhythmxa or an ischemic event?

A. No, because blood pressure naturally has to go
up with exercise. And where Mr. Peacock was doing
exercise — albeit singles tennis, not something
extremely strenuous — the elevation of blood
pressure that goes along with that would be
expected. So, you would expect some elevation of
blood pressure. It is pretty clear that people who
do exercise elevate their blood pressure and that
that isn't always a risk for any event in and of
itself.
Q. Iam not talking about — I don't want to play
semanticswith you. | want to really be very
definite aboutwhat | am asking here. | am not
saying that it is always going to result in a
cardiac event, | am simply talking about in terms
of prognosticating and focusing in on risk.

I would assumejust as a generalizationthat
if a person with coronary artery disease is sitting
down, not doing anything, that his risk of a sudden
cardiac event is less than it would be if he were
running a three-minutemile. So, | am simply asking
you with regard to high blood pressure if there is

Page 102
between the degree of blood pressure or the rate of
blood pressure and precipitating a malignant
arthythmia Or an ischemicevent?

A | am not sure exactly what you are asking me.
You are talking about specifically Mr. Peacock?
Q. Correct.
A. And you are talking about whether his blood
pressure precipitated an event?
Q. No. Canit? 1 mean, like the higher the
blood pressure = is there a correlation between
blood pressure in a person with his anatomical
status and — a correlation between the blood
pressure and precipitating a nalligant arrhythmia or
an ischemic event?
A. There could be. Again, it would depend
specifically on whether you are hypothesizing that
his blood pressure reached some malignant level.

: f’?f‘ithat's?basxcall ﬂxe:quesnon At

arrhythmia or an ischemic event m a pqrg
Mr:Peacock's anatomical status?:
A. Thereis no specific number that I could pin
that on.

Q. Well, would you agree in general = just in

N R )

" ‘have descnbed it.
" A. The way you have asked it sounds as if you are
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any relatlonshlp the the b blood pressure,

saying there might be a linear relationship in this
thing. And there is no linear relationship there in
terms of increased risk. In fact —and he
demonstrated quite nicely that he did 12 mets of
exercise on a very vigorous stress test and raised
his blood pressure to appropriately high level and
performed quite nicely.

I don't thirk his raising his blood pressure
to those levels that he has demonstrated capable of
doing in and of itself presents any risk to him. He
is doing six or seven mets of activity playing
tennis. He walked 12nets on atreadmill. | don't

thirk that you can correlate a blood pressure rise
in one activity necessarily to another, But, |
don't see ﬂ’EreIationship necessarily

stress test results ‘And let's focus*spemﬁcally
ot his anatomical status. In general, is it fair to
say'that a'person with the anatomical status of i ;
Mr. Peacock, which we have already descnbed in..

i
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1 - Pressur 1 THE WITNESS: If you are lookmg
eater the risk for a cardiac event? 2 at a general risk factor of blood pressure
MR. HUPP: objection. Asked 3 potentially - causing end-organ damage, ie., a
and answered. Go ahead. 4 ‘]:Yocardlal infarction cardiac event; there can
THE WITNESS: Again, let me 5  bearelationship. In people with malignant -
separate this a Little bit for you. 6 hypcrtensxon that's thc deﬁmtlon ngh
If in general Mr. Peacock runs high blood 7 blood pressure caused an event.
pressures his entire life, is that 8 However, in te general populatlon such as
independently a risk for coronary artery 9 Mr. Peacock, even Wit his defined anatomy, |
disease and the effects thereof? Yes. That 10 am not aware of any specific data, any
is a well known fact. 11 literature, any anecdotes, any patients of
If you are asking me specificallyis he at 12 mine who, because they exercised and got high
risk of elevating his blood pressure doing a 13 blood pressure specifically, had a cardiac
specific event to a point where it presents a 14 event. | am not sure you are getting the
risk of a cardiacevent — is that what you 15 answer you are looking for.
are asking? 16 BY MS. SPERANDO:
MS. CARULAS: I am going to 17 Q. So, then,boiled down to tte essence of your
object, because | thirk this exact same 18 opinion, the degree of blood pressure has no
question and answer took place about an hour 19 relationship to a sudden cardiac event in a person '
ago. | heard tre exact same discussion about 20 thh the anatomical status of Mr Peacock, whether =
chronically and one episode. 21
MR. MARTIN: The question has 22
never been answered point blank. 23 -hyp
MR. HUPP: Yes, it has. 24 capable of reaching it, at which it could cause a
MS. SPERANDO: Let's just try and 25 “myocardial event. )
Page 106 Page 108
get the answer again. 1 Q. And what is that level, sir?
BYMS. SPERANDO: 2 ARt xs“’dlfferentm everybody. And in
i i 3 :Mr Péacdck, T would suggest that that is very, very
4 high. -
anatoxmcal disease and precxpxtatmg a cardi 5 Q Such as?
“'event, is there any rélationship whatsoever? - 6 A. eneral, I limit patients whose blood
A. Not that Lam aware of. - 7 hes 250 over 120.
Q. So you are not concerned whether his blood 8 Q. Dowe know whether Mr. Peacock's blood
9 pressure would be normal versus extremely high = 9 pressure when he was exercisingwithout the
10 A. Define "extremelyhigh."” 10 Procardiagot anywhere near 250 over 1207
{11 Q. Well, you said there was no relationship. 11 A. No one would ever be able to give you any idea
12 That's why | have to — 12 of that, because we also don't know whether he took
13 A. You asked me if there was a linear 13 Atenolol, Lisinopril, or aspirin tre day of his
14 relationship. 14 test, either,
15 Q. No. I specifically said it doesn't have to be 15 Q. And assuming he took those drugs on the day of
16 a linear relationship. 16 his test, and assuming he took them the day that he
17 A. 1said a not linear 17 died, how would that impact your opinion, assuming
18 Q. | thinkthe record will reflect that — :8 he did?
19 whatever you mentioned. It doesn't have to be 19 A Assuming he took those drugs at those times, |
20 linear. 20 doubt very, very seriously that he could have
Is there any relationship between high blood 21 reached a level of malignant hypertension that would
2 pressure and precipitating a cardiac event? Or is 12 have had end-organ disease, i.e., event specific
23 blood pressure simply not a factor? 23 cardiac arrest -- myocardial infarction.
24 MS. CARULAS: objection. Asked 24 Q. The significance of tte autopsy findings --
23 and answered. 25 let me go one step before that -- do you have an
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1 op' ion: thm areasonable degree of medlcal 1 that time?

2.1 2 A. Shook his hand and said, "Nice to meet you."

~ |3 3 Q. Have you ever attended any lectures he has

4~;~ 4 givenor --

51 5 A. No.

6 pr - 6 Q Do you know what Doctor Herskowitz's area of
7 Q. Cardiomegaly was noted, a heart weight of 540 7 specialty is?

8 grams on autopsy; is that right? 8 A. | honestly don't know a lot about him. But, I

9 A. I believe that's right. | am reading from 9 know he works for this Mcsp1 group, which is a

10 Doctor Herskowitz's report -- heart, 540 grams. io largely — as far as | know, a group of

11 Q. Doctor, do you know Doctor Biblo? it anesthesiologistswho do ischemiaresearch on bypass
12 A. No. | don't know him. 12 surgery patients. | know that he works for them. 1
13 Q. Have you ever met him? 13 don't one hundred percent know his capacity. But, |
14 A. No. 14 understand he is not = he doesn't do any surgery or
15 Q. Have you ever had any professional 15 anesthesia. He is a researcher or he is completely
16 relationship with him whatsoever? 16 employed as a research by tteorganization.

17 A. None. 17 Q. Do you know what his reputation is in the

18 Q. Have you had any professional relationship 18 field of cardiology?

15 whatsoever or any kind of relationship with any of 19 A. | don't, honestly. | would assume he is a
20 the physicianswho have been involved in this case? 20 published guy or a researcher, because that is the
21 A. Let's see. | don't know iversi 21 nature of that group. Lunderstand he is
22 physicians personally. Th 2 cardiologist.~T should say that: So, I don't know
23 who did the stress test, on one occasmn m % that he does cardiology — or what he does cardiac

the past where I referred a patient to hisrehab.~ |2 wise. | don't know clinically what he does
‘program:  You are talking everybody involved as — % frankly. that he does research.
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Q. Doctors Effron, Lesnefsky, Bodware, Biblo - 1 Q. Allright. Now, referring to Page Four of
A. No. I don't know any of those people. 2 Doctor Herskowitz's report, the third Tl
Q. Since you have been retained in this case, 3 paragraph, can you tell me — he goes on to describe
have you spoken to any of those physicians, 4 tefindings of the coroner's report.
including Bodware and Biblo, with regard to this 5 Do you know how the coioner's findings were

6

7

8

9

matter? different from what the physicians knew who were

A. No; never had any contact with any of those taking care of Mr. Peacock prior to Mr. Peacock's
physicians. -- death?

Q. Have you spoken With anyone other than A. The coroner's finding, being this stuff before

Mr. Hupp With regard to this matter? io treslides, described several narrowings in the

A. No. No, 11 coronary arteries that were 70 percent in e left

Q. Do you know Doctor Herskowitz or know of him? |12 anterior descending — is that right? Let me go

AI have met Doctor Herskowitz. 13 back — left anterior descending coronary artery and
Q. ‘ 1 theright coronary artery showed focal distal

A 15 luminal narrowing of 70 percent, which was different

16 then what tre catheterization would have implied.
17 Q. What dldthe cath |mply’7

1996 actual]y, 1996 vwould guess S0 last year
Q. What was the nature of the meeting? : S ; : 4
dhewasata. 20 31gmﬁcant daseasc and that. the nght coronzuy

_ , e was at meetmg, the same 21 artery had several 40 percent nar
mesting, of the Centers for Ischemla Research, a - 22 ‘;n the cxrcumﬂex coronary artery it says: focal
group I met in’ Clncago ‘He was there. My wxfe isa . |23 distal narrowmg of 90 percent, whlch would be

member of that group. And I met him in the ha]lway 24 relatively consistent with what was shown on the -
Q. And did you have any conversation with him at 5 cathreport.
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1 Q. Any other differences? 1 ".that is most likely a consequence of
2 A. Certainly, athickness of 1.8 centimeters 2 longstanding hypertension.” Do you agree with that?
3 anteriorally and 2.5 centimeters at the septum is 3 A. | amlosing you here. Show me where it talks
4 different from tte reported thicknesses by 4 about scarring.
5 echocardiography. 5 Q. Paragraph Four.
6 Q. In what way? 6 A. Paragraph Four.
7 A. | think we showed that the echo indicated that 7 Q. And tre second sentence: '"There is a moderate
8 the thickness of tte posterior wall was 1.6 8 degree of interstitial fibrosis..."
9 centimeters, and that the septum wes actually 14 9 Do you see that?
10 centimeters. 10 A. Okay.
11 Q. Were the differences between what was shownon |11 Q. "...or scarring." And then he makes tre
12 autopsy versus what the physicians who treated 12 conclusionthat it is most likely a consequence of
13 Mr. Peacock knew at the time they were treatinghim |13 longstanding hypertension.
14 — were they in any way significantin terms of how 14 Do you agree \\h that?
15 you believe Mr. Peacock should have been treated? 15 A. Again, it is not an area of expertise. But,
16 MR. HUPP: objection. 16 it is not necessarily my understanding that
17 BY MS. SPERANDO: 17 longstandinghypertension causes what you would by
18 Q. Do you understand tre question? 18 lay terms call scarring. Certainly, myofibrullar
19 A. Go ahead and restate, 19 disarray and other myocardial fibrillar changes can
20 Q. If the physicians who were treating Fim knew 20 take place Wi hypertension. But, | am not aware
21 what tre coroner knew on autopsy, do you think that |21 that this is what he is talking about.
22 that should have changed their treatment of him in 22 Q. Well, he makes tre conclusion that the
23 terms of a proscription Wil regard to vigorous 23 interstitial fibrosis was a consequence of
24 exercise such as tennis? 24 longstanding hypertension. You don't agree with
25 MR. HUPP: objection. 25 that?
Page 114 Page 116
1 Relevancy. 1
2 MS. CARULAS: objection. 2 Q
3 THE WITNESS: ozl : 3 Assuming that they are true, he then meles a
4 o 4 conclusion which -- at the fourth line up from the
5 BY MS. SPERANDO: 5 bottom of paragraph four - his conclusmn Isas
6 Q. Okay. Do you agree Wi what Doctor 6 follows: "The oscopic findi
7 Herskowitz has said in Paragraph Two regarding te 7 clearevidence :
8 slides, Page Fou? 8 amounts of permanent myocardlal damage over an .
9 A. |didn't review tteslides. And | haven't 9 extended periodof time" .
10 seen anybody else review them. 10 Assuming that his microscopic findings, which
11 Q. So, with regard to his findings, he says, 11 asl understand |tyou cannot comment on, are
12 "Both of these findings are unusual and are 12 correct, do you a is conclusi
13 consistent with arterial injury patterns seen in 13 represent. ‘
14 malignant hypertension." 14 _small amounts of permanent myocardlal damage over an :
15 Do you agree Wit that statement, assuming his 15 extended period of time? -
16 findings are correct? 16 MR. HUPP: objection.
17 A. | don't know. | am really not an expert in 17 . ' ; 1
18 -that area. 18 BY MS. SPERANDO:
19 Q. Okay. Now, with regard to the next page, 19 Q Okay. Do you agree or dlsagreewm his
20 assuming that therewas, in fact —~ Paragraph Four, 20 conclusion that, "The more recent myocytolytic
21 | an referring to tte second sentence — Doctor 21 lesions are consistent Wil the clinical findings of
22 Herskowitz notes: *There is a moderate degree of 22 anon-Qwave M1 approximately three weeks prior to
23 interstitial fibrosis, or scarring..." 23 his death"?
24 Assuming that that was, in fact, correct, do 24 A. Again, | would have to review these slides
25 you agree With his conclusion, which is as follows: 25

with a pathologist and look at the whole thlng

Doano
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1 clinically to tell you what was there and what it 1 Do you agree that he suffered ischemia induced
2 means. Under this circumstance, I have no- opm:\on | 2 tachyarrhythmia and syncope on 5/8/94.
3 about whether that is correct, incorrect, or 3 MR. HUPP: And the Q wave?
4 consistent. 4 BY MS. SPERANDO:
5 Q. Okay. Ifhe di‘a}ié‘\”re‘ihyocytolytic lesions, 5 Q. He definitely disagrees with the non-Q wave.
6 . ing that he did, would they be consistent with: | 6 A. Do I think he suffered ischemia induced
' QwaveM? 7 tachyarrhythmia and =
8 A. Basically, myocardial infarction equals 8 Q. And syncope. We will start with the suffered
9 myocytolytic lesions, They are the same words, 9 ischemia induced tachyarrhythmia.
0 basically. So,1 suppose those are consistent. ¢ 0 AxIdisagree.
1 1 Q. Why do you disagree?
2 2 A. Number one, | have no evidence he had a
3 tachyarrhythmiaat all on 5/8/94. Number two, |
4Aal dJsagree with that, L 4 don't have any evidence of ischemia. In fact, |
5 Q. How would you define his coronary artery 5 have evidence by stress testing that he didn't have
6 disease? 6 ischemia when he was pushed to the upper limits of
7 A. | would define his coronary artery disease as 7 his exercise capability.
8 mild to moderate disease, again realizing that tte 8 And, certainly, singles tennis is about half
9 definition is not just pathologic, not just 9 that strenuous. I would say very likely he did not
0 anatomic, i.e., catheterizations, but also 20 have ischemia at that level of exercise.
1 clinical. And I would say that he had some evidence 21 Q What in your opinion to a reasonable deg
22 of —my.¢ conclus1on is he had mild coronary artery. - |22 medical probablhty caused the arrhythmla on the day
23 “disease. 23 - of his death?
4 Q. Focusmg strictly on tte anatomic coronary 24 A Onlater —5/29? = =
5 artery disease, how would you describe it? 25 Q. Yes;sir.
' Page 118 Page 120
1 A. Focusing on what? 1 i"e’of his death is stidden death
2 Q. Anatomic coronary disease — 2
3 MR. HUPP: You are saying 3 What caused 1t'7 That's a good question.
4 after death, now? 4 Thereare a lot of possibilities: Where he had,
5 BY MS. SPERANDO: 5 again, a stress test that didn't show me ischemia, |
6 Q. Yes. 6 don't tharkit is ischemia. | am at a bit of a loss
7 A. Thatis pathologic. That is not anatomic. 7 todl you specmcally wh i could be.
8 Q. Okay. Pathologic. 8
9 A. Iwouldsay he had moderate disease.. Thatis .- 9
10 clearlymot'severe disease. = - 10 ;
11 Q. Heconcluded that Mr, Peacock had severe 11 the arrhythrma which caused his death?
12 -hypertension with end-organ injury. Agree or 2 A. Right. Again, I haven't looked at these
13 disagree? =~ 13 slides. And I certainly haven't looked at themwith
14 A. 1disagree. 14 theaid of an expert, someone who looks at slides
15 Q. | thought you agreed with that. 15 and can help me interpret te clinical scenario.
16 A. Severehypertensionhas a defiition. It 116 That might be of some help.
17 includes a diastolic blood pressure in the range of 17 On the other hand, | don't see any
18 120. He has hypertension with end-organ injury. 18 demonstration-- certainly, by his description,
19 Q. Youwould disagree with tre severe part? 19 thereis no acute thrombus in the blood vessels.
20 A. Yes. That's a defied term. And that defines 20 That would be the definition of an ischemic event.
21 alevel of hypertension that I don't think has been 21 Thatisc So, Lwould have to tell
22 demonstrated here. 2-youl don't see ischemia in what he has even shown
23 Q. Number three, you disagree that he suffered a 23 ‘mie here even with the slides.
24 non-Q wave MIon 5/8. We have already gone through |24 Q. Okay. ‘What is the differential with regard to
25 that. 25 the possible causes of an arrhythmia on 5/29?
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1 A inly, he is a guy who has left 1 there are a couple of pretty good syncope studies.
2 ven - hypertrophy, so he does run some 2 And | know they were put together as a Med
3 elevated risk of arrhythmia, because he has left 3 analysis. In that analysis, certainly, age factored
4 ventncu]ar hypertrophy. Ischemia is in the 4 into tte statistical probability that arrhythmia was
5 deferentxal I don't think that is what caused 5 atwork.
6 this, butit is in the differential. . 6 And so, based on age, plus the fact that this
7 Again, a neurocardiogenic event could 7 guy was a vigorously exercising patient Wi no
8 certainly have taenplace. And occasionally, they 8 symptoms, | would have to say that statisticallythe
9 do have fatal consequences. He is taking 9 probability is quite low, The patient is under 70
10 medications. | don't know, again, his entire 10 years old, if I am remembering correctly.
11 response to those, because we-don't know whether he {11 Q. | am not talking about the general population
12 has taken themor not on his exercise test. I'm not 12 or people in general. | am talking about this
13 one hundred percent certain what could cause it. 13 patient, with his anatomic and pathologic disease,
14 Q. Okay. Out of all of the potential causes that 14 what is the statistical likelihood of his having
15 you have outlined for us, what do you believe was 15 suffered the syncope as treresult of an arrhythmia?
16 the most likely? 16 MS. CARULAS: object n.
17 A. Inhis case, T have to thi ‘had-a 17 THE WITNESS: ;
18 eft ventricular 18 probability. This is an asymptomahc guy
19 hypertrophy or other: xdlopathlc, unknown conductlou 19 BY MS. SPERANDO:
‘D dlsease ~-again, that is not predictable from the 20 Q. And if you could give me ®®names of the
23 dunt of testing he had. - 21 articles to which you are referring that would
22 Q. Withregard to the syncopal event, what is the 22 support that.
23 degree of likelihood that it was caused by an 23 A Right offhand, I don't know that.
24 arrhythmia? 24 Q. Can you tell that to your attorney after you
%5 A. The degree of likelihood — which one, the 25, get back to your office?
Page 122 Page 124
1 first one? 1 A. Sure.
2 Q. Thesyncopal event;comt. 2 Q Is what you are saying then as I
3 A. In general, with young patients, the 3 you that it is your opinion within
4 probability that a syncopal event is arrhythmic is 4 degree of medical probability
5 prettylow. 5 ered a synoopal event on May 8 as a resultofa
6 Q. | amtalking about this young patient with his 6 vagal reflex and then within a reasonable degree
7 degree of disease. 7 of medical probability, suffered a sudden death on .
8 A. Yes. Again, arrhythmiais quite low. 8 May 29 as a result of a malignant arrhythmia? -
9 Certainly, none was documented. Certainly, he 9 A. Thatis as best as I can put that together.
10 recovered without any maneuver to change athythm. |10 Q. Does that make sense to you, doctor?
11 He didn't get shocked. He didn't have any other 11 MR. HUPP: objection.
12 event to help him overcome that. So, | would say 12 THE WITNESS: He died from one
13 that the probability it is arrhythmia was low. 13 event. He had nothing near death from the
14 Q. How low? 14 other event,
15 MS. CARULAS: Note my objection. 15 BY MS. SPERANDO:
16 16 Q. Iam sorry. Say it again.
17 i , 17 A He dled from the second event. - That is a big
18 thi kmd of patient, in a patient. this age, k : ith a sy ‘
19 this active, probably less than two or three carlier. - So, to try to rclate those two mc1dents‘7
20 percent, | would thirk. 1h: ve trouble doing that,
21 BY MS. SPERANDO: 21 Q. What effect, if any, does the fact that he
22 Q. Are there any sources you are relying on for 22 happened to be exercising when he experienced the
23 that opinion, doctor? 23 syncopal event —in terms of the cause of treevent
24 A. | don't have any specificin front of me. 24 as you have described it, what significanceif any
25 But, when you look at tre literature in the 1980's, 25 does the fact that he was exercising during both
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events, playing tennis, have on your opinion?
A. Well, intuitively, you would say, well, he is
exercising and had events. But, when you look at
the evidence and you weigh the evidence of what
happened there, I'can't put those two together as..
related events, necessanly
Q. Doctof, are you saying -- come on. Are you
saying that a man with this kind of left ventricular
disease, coronary artery disease, who happens to be
playing tennis on May 8, faints as a result of a
vasovagal reflex, having nothing to do with his
heart, and then three weeks later happens to drop
dead while playing tennis as a result of a cardiac
event, and it is simply a coincidence that it is
three weeks later? There is no connection?
A. Number one, | don't know whether there is a
coincidence or not. | don't know that they are
related.

But, I have found no connection. The fact
that he dies three weeks later, the fact that he had
an event three weeks later — whether it was
precipitated by — and caused his death was clearly
different then the event that was precipitated three
weeks earlier, because he didn't die three weeks

© 0 N OO b B W N

Page 127
it clearly related to the first? | have no evidence
of that.

| have to answer you scientifically, not
intuitively. And scientifically, | have no evidence
of that event being related. Does that make sense?
Q. No, it doesn't, quite frankly.

MR. HUPP: Let's not get

argumentative here.
BY MS. SPERANDO:
Q. Pathophysiologically, what causes someone to
faint, assuming it is an arrhythmia, is e same
thing that is causing someone to die, assuming it is
an arrhythmia — is it not?
A. Number one, you have assumed it is an
arthythmia. That's a pretty bad assumption.
Q. Tam asking you to assume that it is an
arrhythnma The bottomline is, an: arrhyﬂnmacan
1d not to die, correct?

A. That»can happen
Q. Okay. Now, freeze frame the action right

there. If someone has an arrhythmia which causes
him to faint, what is happening under those
circumstances versus tre basically same arrthythmia
that is causing him to die?

W = O oo 1 O tth & W »» OW 0O -1 O th & W D —

earlier. There is clearly a difference. 15 Why under certain circumstances — in other
Page 12¢€ Page 128
I know you are trying to show me that there is 1 words, physiologically, what is happeningto the
a similarity. But, | thrkyou have to appreciate 2 heart that under te first scenario he just faints
that there is a huge difference here. 3 and then recovers and in the second scenario he
Q. | don't appreciate that there is a huge 4 dies? Can you tell us that?
difference. 5 A. Certainly. What 1am telling you is that |
A. He died in one, and he didn't die in the 6 don't think what happened tre first time around was
other. 7 what happened the second.
Q. Trust me. I understandthat. And that's why 8 Q. lunderstand that.
we are here. 9 A. What | have stated is that statistically
But, in terms of tre physiology or what is 0 speaking someone presents to an emergency room dead
causing someone to faint, I thirk it is just but for .1 likethis is likely arrhythmiagenic or sudden

the grace of God that he didn't die the first time
around, and he simply fainted. | mean, | see =
A. So,you want his first event to be
coincidental that he didn't die, but tte second
event is not coincidentallyrelated to the first, |
don't see that.

What | am telling you is that | have evidence
that the first event occurred without evidence of
ischemia. And, certainly, a prognostic test
following that event predicted that he should do
well from dl standpoints. And defining his anatomy
and physiology as we do with stress testing, it was
not predictive of these things -- that now he
suffers a second event that - you are asking me is

0 bW

t

A r:“eplsodes that were related for the same Teason,
;neurocardxogemc or. otherw1se‘7 Yes
had that. . Could somethix
the second episode that caused him to die? That's
entirely possible.

death. I am not so aartain when that arthythmia was
precipitated.
~In other words, could be have had two syncopal

dlfferent about

g have

What I am teliing you is that the fact that he
died is not necessarily related to the fact that he
passed out.<I don't know that it is orisn't. But,ﬂ :

13- Tdon't have any scientific evidence that it's
=related.

Q. But, that wasn't the question I asked you.
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1 A. lunderstand what you are saying. 1 BY MS. SPERANDO:
2 Q. Let's just focus on what | asked you, doctor. 2 Q. So, then, is it fair to say that if
3 Do you understand the question? 3 Mr. Peacock had been exercising under a monitored
4 A. 1 think so. 4 condition and had experienced the same arrhythmia
5 MR. HUPP He answered the 5 that you believe he experienced immediately prior to
6 question. 6 his death, that if there had been monitoring and
17 THE WITNESS: You asked me if - 7 intervention, that tterewas a likelihood that he
|8 MR.HUPP Let's reask it. 8 could have been revived?
9 Let's be fair. Go ahead. 9 MR. HUPP: objection.
10 ~-000-- 10 THEWITNESS: Number one, | am
11 Thereupon, a previous question 11 not so sure he had an arrhythmia. | an saying
12 was read back by the court 12 that, statistically speaking, a patient that
13 reporter. 13 showsup like Mr. Peacock, dead in emergency
14 -—-00o— 14 room, probably had arrhythmla
15 MR. HUPP: Now, he just 15 an ‘and he
16 answered that. Therewas an answer to that 16
17 question. 17
18 MS. SPERANDO: I didn't understand 18 ly speakir :
19 it as being responsive. 19 atleast you have a chance
2 MR. HUPP First of all, was 20 BY MS. SPERANDO:
21 there an answer to that question? 21 Q. Okay. Let's please continue With Doctor
2 (Brief interruption.) 22 Herskowitz's report. We are on Page 5 --
23 MR. HUPP There was an answer 23 THE WITNESS: one break, red
24 to that question? Then | object. It has been 24 quick.
2 asked and answered. | don't know if you can 25 MR. HUPP: okay.
Page 130 Page 132
1 make your answer any clearer, but go ahead. 1 —00o—
2 THE WITNESS: 1 think I know 2 Thereupon, a brief recess
3 where you are coming from Wit this. 3 wes taken off terecord.
4 If someone has an arrhythmia that they don't 4 —000—
5 die from, that they actually do recover from, 5 BY MS. SPERANDO:
6 in general, that requires some manipulationto 6 Q. In the last paragraph on Page 5, doctor, te
7 do that ;-"electric shock, some sort of 7 first sentence, it says, "Mr, Peacock’s clinical
8 pacing, or something — a maneuver. And 8 presentation on 5/8/94 was likely caused by tre
9 that's the difference, generally, between 9 transient occlusion or severe stenosis of his right
10 dying and not dying. 10 CA precipitated by a plaque rupture.”
11 If someone has an arrhythmia that they pass 11 Do you agree or disagree with that?
12 out from, that they are syncopal from, and 12 A. Idisagree with that.
13 nothing is done about it, as in, you know, 13 Q. Because?
14 your first hypothesis, they are probably going 14 A. certainly, again, | haven't looked at the
15 to die. 15 slides. But, he describes this athrosclerotic
16 Now, you are asking me are tteseevents 16 plaque in the RCA that shows a healing clot. That
17 related? Or are they likely related? What | 17 healing clot is certainly part of coronary atery
18 am telling you is I have no evidence that they 18 disease, but doesn't necessarily cause ischemia when
19 are likely related. Intuition is a lousy way 19 it ruptures. It certainly can. Andthat's
20 to tell me that they are related. 20 certainly a high possibility.
21 And | have to tell you that death and syncope 21 But, again, there is no evidence that he had a
22 are not the same thing. Sudden death and 22 myocardial infarction or evidence of ischemia.
23 syncope are not the same thing, either. And 23 Plaques rupture pretty frequently in people and
24 sometimes I think that is a little confused 24 don't cause heart attacks and don't cause events,
25 here. 25 even. So, | don't know how — that's areal
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stretch, without any evidence.
Q. So, basically, your opinion, then, is based on
that fact that these CPK enzymes and mB bands do
not, in your opinion, reflect ischemia?
A. Correct. And he certainly didn't have any
typical symptoms of ischemia. Syncopeis not a
typical symptom of ischemia.
Q. But, it is fair to say that a syncopal episode
can very well be caused by ischemia without showing
those, quote, unquote, typical signs and symptoms of
ischemia; isn't that right?
A. Thatwould be pretty unusual to do that.
Q. But, itis possible?
MR. HUPP:
MS. CARULAS:
BY MS. SPERANDO:
Q. Or are you saying it is not possible?
A. | haven't Seen it, but —
Q. The questionis, is it possible to have a
syncopal episode based on ischemia without the
typical signs and symptoms of ischemia preceding it?

objection.
objection.

Page 135
A. 1 would have to go over those slides myself
with a pathologist to know.
Q. So, you have no opinion on that?
A. No opinion.
Q. We have discussed the rest of that. Okay.

He says, "It should be noted that both the
echocardiogramand the left ventriculogram were
performed one and two days, respectively, after
hospital admission."

Do you agree with that?

A. It looks like that's when they were

performed. Yes. | didn't date them.

Q. And then the conclusion: "And, therefore, if
transient wall motion abnormalities were present on
tre first day of admission, they would have been
missed.”

A. It's possible that if transient wall motion
abnormalities were there, they may not be there two
or three days later. That's possible, if they were
ever there.

Q. The second sentence: "Based on the autopsy
findings, ttenuclear stress imaging results, which
revealed,” quote,’a small persistent perfusion

defect in the inferior segment on the short axis
images, unquote, accordingto Doctor Herskowitz,

h B W R - O W E~1OO WL H WK =m0 OOow=NO0 0 NWRN R

MS. CARULAS: objection.

MR, HUPP: objection.

THE WITNESS: I would guess that

itis.

Page 134

BY MS. SPERANDO:
Q. Second sentence. | take it you disagree with
that: "The ischemia which ensued triggered an
episode of ventricular tachycardia, causing sudden
syncope."

You disagree With the third sentence, | take
it; is that right: "Upon clinical investigation "
we have already gone through that?
A. Right.

Q. "The clot in therca, if it ever completely
occluded the vessel, likely spontaneously lysed,
allowing the heart muscle to be reperfused,
precluding the development of a large transmural
inferior wall M.

A. | mean, it is an interesting statement,

because right there he admits there is no evidence
that it ever completely occluded the vessel. And,
on the basis of an isolated plaque rupture, to draw
te conclusions that are drawn here of ischemia,
clinical scenario, is areal stretch. So, I would
not say -- | would say that the word "likely" is
completely out of bounds there.

Q. Do you believe that Mr. Peacock suffered
microscopic heart muscle cell injury evident at
autopsy?

Page 136
"may reflect true injury in the inferior wall,
rather than the artifact of diaphragmatic
attenuation noted in thereport.”" Agree or agree?
A. Itisunlikely. And trereason is quite
simply — and again, where somebody looks at — as
somebody who does this frequently, reads these sort
of tests frequently —we know that the finding of a
defect in one set of images is not consistent -- is
not diagnostic for anything and that it is very
unlikely that that represents injury. Much more
likely that it is diaphragmatic attenuation.
Q. Itis possible that it reflects true injury in
tre inferior wall?

MS. CARULAS: objection.
MR. HUPP: objection.
THE WITNESS: within the limits
of the test?
BY MS. SPERANDO:
Q. Yes, sir.
A. The test — that finding doesn't reflect

injury. Could there be injury there that you don't
See?

Q. | am talking about what he is refemng to.
Let's just focus in on his opinion. 1would like to
know whether you agree or disagree.
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So, he is talking about = "a small persistent
perfusion defect in the inferior segment on the
short axis images may reflect true injury in t®
inferior wall."

Is it possible that that is, in fact, what
occurred?

MR. HUPP: objection.

THE WITNESS: You are asking me

to change the definition of a test. The

definition -- this is a test. How you

interpret the possibilities beyond that test

are different than what you are asking me.

This test does not reflect any true injury to

the inferior wall. The possibility that there

is injury there = is that what you are

asking?
BY MS. SPERANDO:
Q. Yes.
A. Is there possibly injury there? In any stress
test it is possible that there is injury somewhere
that is not reflected by the image. In this test,
though, as defined, tte answer is no. See, he has
changed the definition of the test here.
Q. We have already discussed the second paragraph
where he says his death was likely due to ischemia
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Page 139
plaque within the vessel lumen, the surface of the
plaque rupture develops a clot which begins to build
and further encroach on the lumen."

Agree or disagree?
A. In general, that's the theory behind
myccardial infarction.
Q. Next sentence: "'In tre setting of extreme
exercise, acute ischemia may ensue even if the
vessel does not completely occlude.”
Agree or disagree?
A. ltcan, but that is less likely. But, that's
right. You can still have ischemia.
Q. Next sentence: "The clot forming in te
vessel may either transiently occlude the vessel and
then spontaneously reopen or completely occlude te
vessel and cause a large, transmural M1
Agreeordisagree?
A. In general, in patients who have an Mz, that
can happen, although a complete occlusion of the
vessel doesn't necessarily cause large transmural
ML 1t is not always the outcome.
Q. Going not to the next sentence, but the
sentence after that: "Findingonly a 40 to 50
percent lesion in e posterolateral branches of te
RCA at cath is entirely consistent with the autopsy
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precipitated by rigorous exercise.

It is your opinion that the arrhythmia was not
precipitated by ischemia, correct?
A. | don't have any evidence of that.
Q. Let's go to the second full paragraph, the
fourth line, where he says, "These types of lesions
have been clearly shown in many studies to be the
most prone to rupture spontaneously," referring to
the lesions he had mentioned in the previous
sentences. Agree or disagree?
A. Number one, I haven't looked at the slides, so
that I can't tell you how thick this fibrous cap was
and how to compare that. But, in general, lesions
that have thin fibrous caps and lots of lipid in
them — any plaques are prone to rupture, number
one. Itis difficultto define which ones are most
prone. But, certainly, these soft plaques can
rupture.
Q. The next sentence: "Another clear
precipitating factor for plaque rupture is increased
shear force associated With hypertension.”

Agreeordisagree?
A. In general, hypertension can be a
precipitating force for plaque rupture.
Q. Next sentence: "At the time of rupture of tre

Page 140
findings of a healing thrombus."
Agreeordisagree?
A. That's consistent.
Q. Next sentence: "Spontaneous lysis of clots
wirthin coronary arteries typically demonstrate a
relatively low grade underlying stenosis."
Agreeordisagree?
A. Almost all stenoses that rupture — almost all
of thamlyse. So, it doesn't necessarily mean it is
a low grade lysis. A high grade stenosis can also
have spontaneous lysis. In general, most arteries
after a complete Q wave myocardial infarction are
open after 24 hours regardless of the degree of
stenosis.
Q. Next sentence: "The lipid-rich nature of tte
coronary stenosis and tre shear forces generated in
the vessel are what make the coronary prone to
plaque rupture, not the severity of tre stenosis."
Agreeordisagree?
A. That's a pretty big simplification, but
certainly those are among considerations for why
plaques rupture.
Q. "While receiving medical care from Doctor
Boulware, Mr. Peacock's blood pressure was never
under control for any significant length of time."
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1 Agreeordisagree? 1 A. Would I put any —no. | think moderate

2 A. Well, Mr. Peacock was only under Doctor 2 activity like that is fine for him after that kind

3 Boulware's care for intermittent periods. And 3 of stress test.

4 during those times, he worked hard to control that 4 Q. Especiallyin view of the fact that he was

5 blood pressure. "Significant length of time," | 5 told by his physicians that he could engage in that
6 have trouble with, because | am not so sure 6 kind of activity, correct?

7 Mr. Peacock followed up with Doctor Bodware fora | 7 MR. HUPP: objection.

8 significant length of time, 8 THE WITNESS: From Doctor

9 Q. Well, you do know that he was seeing him from 9 Boulware's testimony, | don't have the idea

io what, '86 to '88? 10 that he was specifically told he could do

11 A. Yes. tt that. However, what | would say is that,
12 Q. And then from '93 to '94? 12 again, tennis is considered a moderately

13 A. So, he had five years in there where he didn't 13 vigorous activity which runs about Six mets.

14 see him. And '93 to '94 is a fairly short period of 14 This is a guy who exercised to 12 mets. |
15 time. 15 would certainly have no trouble telling him

16 Q. Okay. During the periods of t h e that 16 that that was an okay activity.

17 Mr. Peacock was seeing Doctor Boulware, did he have |17 BY MS. SPERANDO:

18 his blood pressure under control? 18 Q. "Even during his hospitalization from 5/8 to
19 A. For those short periods of time, it was under 19 5/11/94, he required multiple and repeated doses of
20 control only several times — at several sporadic 20 antihypertensives following his cardiac
21 Visits. 21 catheterization to control his hypertension and was
22 Q. So,would you agree, then, while receiving »2 discharged with a regimen that was found to be

23 medical care from Doctor Boulware, Mr. Peacock's 13 inadequate during his first follow-up outpatient

24 blood pressure was never under control for any 24 visit to Doctor Bodware."

25 significant length of time? 25 Agreeordisagree?

Page 142 Page 144

1 MR HUPP: objection. I A That's a simplification. Number one, | don't

2 THE WITNESS: He didn't receive 2 know what medications he actually received every
3 care from Doctor Boulware for a significant 3 day. |didn't review those records. And it's very
4 length of time. So, tre answer to that is, by 4 evident that patients have medications withheld

5 your definition, no. You have defined it. 5 before procedures or even after procedures

6 B' MS. SPERANDO: 6 sometimes, so that during a short hospitalization —
7 Q. You wouldn't consider a year a significant 7 teonly thing | can &l you is that before he was

8 length of time? 8 discharged, as | recall, his blood pressure was

9 A. No, not in terms of trying to control this 9 reasonable. | don't remember what his last blood
10 kind of blood pressure. 10 pressure reported was. But, | don't think it was
11 Q. Two years? 1 excessive.

12 A. lwould say two years is a significantlength 12 So, clearly, at his first follow-up, assuming

13 of time. But, during that period of time, there 13 he was taking those medicines, his blood pressure
14 were times where Mr. Peacock's blood pressure was 14 was high. Again, | don't know whether he took the
15 tending toward good control, but at which time he 15 medicines or not.

16 had periods where he was not tolerating e blood 16 Q Assuming that he was taking the medicines —~
17 pressure medications, for different reasons. So, 17 welll, tte medicines were changed on tre first

18 control is an odd word, | would say. You know, to 18 follow-up, were they not?

19 say that it wasn't under significant control for 19 A. Right.

20 lengthy periods of time is — youjust don't have it 20 Q. Presumably because Doctor Boulware —

21 tocall. 1 A, Felt they weren't working; right.

22 Q. Okay. You would not put any degree of blame 22 Q. Next sentence: "Atautopsy he had clear

23 on M. Peacock for continuing to engage in vigorous 23 evidence of end-organ INjury secondary to

24 exercise such as tennis after his stress test, would 4 longstanding hypertension.”

25 you? 25 Agreeordisagree?
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1 A. Iagree. { define as malignant hypertension.

2 Q. Well, whatever his kidney slides showed, you 2 Q. Okay. Next sentence: "Thesefindings dl

3 wouldn't have an opinion on, correct? 3 suggest that With a high degree of medical

4 A. | don't know what his slides showed. It 4 probability that Mr. Peacock had poorly controlled

5 wouldn't surprise me that a gentleman with coronary | 5 hypertension and episodically experienced extreme

6 artery disease had arterial sclerosisin his 6 elevations of blood pressure.”

7 kidneys. That's a systemic disease. 7 A. Thesefindings have nothing to do With

8 Q. "Hehad aremote cerebellarinfarct, which, 8 episodically what he experienced.

9 within medical probability, wes due to 9 MR. HUPP: wait a second.

0 hypertension." 0 Objection.

1 Agree or disagree? 1 THE WITNESS: They certainly are

2 A. That's probably tre. 2 suggestive that he had hypertension. It

3 Q. Next sentence: "He had evidence of LvH, both 3 doesn't tell you the degree of control. It

4 clinically (by echocardiography and EcG) and at 4 doesn't tell you anything about e peaks. It

5 autopsy..." 5  just tellsyou he had hypertensive heart

6 Agreeordisagree? 6 disease.

7 A. Both the echocardiogram and the autopsy detail 7 BY MS. SPERANDO:

8 left ventricular hypertrophy. 8 Q. Last sentence there: "...kemost likely

9 Q. Okay. And he says, "..had both thickening 9 scenario is that he was experiencingsevere

0 of the Lv walls grossly and severe thickening of the 10 elevations of blood pressure during exercise."

11 small coronary vessels, the latter an unusual ' Agreeordisagree?

2 finding consistent with severe hypertension." 2 A. | think -- I disagree with that. | have

3 Agree or disagree? 3 clinical evidence from a stress test that that's not

4 A. | would say it is not an unusual finding. ¥ tne.

5 But, thickening of small coronary vessels is '5 Q. Next page. He says here, "Both physicians™ —
Page 146 Page 148

1 consistent with severe hypertension — | take that 1 meaning Doctor Boulware and Doctor Biblo -- "were

2 back. Again, it is consistentwith hypertension. 2 responsibleto inform tre patient that he had

3 Hypertension can be very longstanding and cause 3 biochemical and clinical evidence of a heart attack

4 this, as Mr. Peacock's was. Again, | don't have 4 and that he would have to limit his physical

5 evidence as to his hypertension was ever severe. 5 activity during the high-risk, proarrhythmic,

6 Q. So,you don't think that severe thickening of 6 post-MI recovery period."

7 the small coronary vessels is an unusual finding? 7 | take it you disagree with that.

8 A. No; not with hypertension. 8 A. Absolutely.

9 Q. Next sentence: 'Themicroscopic lesions in $ Q. Okay. Now, if, in fact, Mr. Peacock had had a

0 the left circumflex coronary artery, with hemorrhage 0 non-Q wave M, at that point, if that was the case,

1 into the outside of the vessel wall and the necrosis 1 should Mr. Peacock have been engaging in exercise

2 of the smooth muscle cells in the outer layer of te 2 such as tennis?

3 vessel are consistent Wi histologic findings of 3 MS. CARULAS: objection.

4 malignant hypertension." 4 MR. HUPP: objection.

3 Agreeordisagree? 5 THE WITNESS: Again, realizing a

6 A. Malignant hypertension has a clinical 6 non-Q wave infarction is a clinical entity,

7 syndrome. So, again, Doctor Herskowitz has chosen 7 not something you lodk at slides to &ll, and

8 to redefine what the definition of "malignant 8 you believe he had a non-Q wave myocardial

9 hypertension" IS, 9 infarction, you would advise Mr, Peacock to

0 I have no evidence that Mr. Peacock ever had 0 enroll in cardiac rehabilitation. That's what

'1 malignant hypertension. The fact that he finds 'l you would advise him. And you would advise

12 microscopic lesions, as he has described, and which, 2 M not to do high level physical activity.

13 again, | am not an expertin looking at and 13 BY MS. SPERANDO:

14 describing, may be consistent with hypertension. 4 Q. Such astennis?

'5 But, | doubt that they are consistent with what we

5

A. Such as tennis, yes. That's moderately high.
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1 But, yes. 1 monitorthem?
2 Q. Okay. If he had had an MI - he tallks here 2 A. The programs are not six months. In general,
3 about this high risk proarrhythmic post-M1 recovery 3 I'would put them in a program which kests
4 period. Does that mean that after he has an m1 - 4 approximately 12 weeks, depending on who approves
5 assuming he did — that there is a certain period of 5 it. And depending on tteir performance and so on
6 time after that Miwhere he is especially at risk? 6 and so forth, you might then do tte definitive
7 A. There is a certain amount of time after an M 7 prognostic test. The definitive prognostic test is
8 where you are at risk for arrhythmia. And the best 8 a stress test.
9 clinical scenarioor best clinical way to look at 9 He happened to have his stress test very early
10 that is during tre length of hospitalization to 10 on, and it was excellent. So, in that sense, even
11 monitor a patient. 11 if you thought there was a non-Q wave M, his
12 And where Mr. Peacock had an excellent Holter 12 prognosis is excellent. 1t would be awful hard to
13 monitor and no other recorded arrhythmias that | 13 tell am to -- it would be very hard to
14 saw, the prediction would be that he would not have 14 prognosticate otherwise, to tell hiim that he was at
15 a high probability of arrhythmia in his 15 significant risk.
16 post-discharge period. 16 Q. "The stresstest results were clearly abnormal
17 Q. Okay, Well, is there statistically speaking a 17 and suggested ongoing inferior ischemia by ECG."
18 period of time during which a patient who hashad an |18 Youdisagree?
19 Mlis most susceptible to having another M2 19 A. Totally disagree.
20 A. Yes; or another arrhythmia, 20 Q. You disagree about the ongoing inferior
21 Q. Or an arrhythmia — 21 ischemia by ECG - because the ECG was not valid,
22 A. Well, the first 24 to 48 hours after an M1, a 22 based on the fact that there was an abnormal
23 patient has a high risk of having arrhythmias. 23 baseline to start?
24 Those arrhythmias are not generally consideredto be |24 A. His ECG is completely not specific. Thereis
25 necessarily malignant or life threatening. It is 25 no evidence of ischemia on any of his ECG's.
Page 150 Page 152
1 more arrhythmias in the days following that —i.e., 1 Q. | am talking about the stress test.
2 48 hours to even up to seven days — that you would 2 A. The stress test ECG's are nondiagnostic. NO.
3 be more concerned about as being predictive of 3 Q Okay. Then he says, next sentence: "While
4 arrhythmic problems. 4 teECG changes were not definitively diagnosticin
5 A patient with a non-Q wave myocardial 5 e setting of his underlying ST abnormalities
6 infarction does run a risk of an event. Arrhythmic 6 associated vl left ventricular hypertrophy, the
7 events are not usually the events that we associate 7 nuclear scan results of a defect in theinferior
8 with non-Qwave MI's. Instead we generally 8 wall were consistent Wil the ECG changes and should
9 associate ischemic events, i.e., a myocardial 9 not have been ignored.”
10 infarction, with them. So, they run therisk. 10 Agree or disagree?
11 Q. What I am asking you to do, sir, with regard 11 A. completely disagree.
12 to anon-Q wave myocardial infarction, is answer 12 Q. Well, let's take it one at a time. Do you
13 this: What's the period of time where they runthis 13 agree that e nuclear scan results showed a defect
14 risk for another ischemic event that's higher than 14 in the inferior wall?
15 it would be - 15 A. No.
16 MR. HUPP; Asked and 16 Q. Where is he getting this from? Have you any
17 answered. Objection. 17 idea?
18 THE WITNESS: Yes. | probably 18 A. In one view -- again, you are mixing
19 didn't answer it totally. In tre first couple 19 definitions. And, certainly, he is clearly way out
20 of days you run somerisk. But, six months, 20 of line mixing definitions here. A small persistent
21 something like that. 21 perfusion defect on the short axis image — so, in
22 BY MS. SPERANDO: 22 one image of multiple imagings, therewas a defect,
23 Q. So, if a person does have a non-Q wave Mi 23 which is generally when you see it only in one view
24 during that six months and they want to exercise, 24— by definition, | should say an attenuation
25 you would put them in this program where you would |25 defect.
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1 By definition, to call this ischemia — this 1 Q Okay. What literature are you relying on,
2 defect ischemia, you have to see it on more than one 2 doctor?
3 image. That's why we do more than one. | don't 3 A. | am sure textbook literature. 1 amsure |
4 know Doctor Herskowitz's expertise, but this is a 4 could dig that up.
5 clearcut misunderstanding of what a thallium and ECG | 5 MS. SPERANDO: I am going to ask
6 on stress testing shows. These are way out of 6 you to provide that to your attorney.
7 bounds clearcut misunderstandings. 7 MR. HUPP: For the record, |
8 Q. We have already gone through the next 8 am not his attorney. But, okay.
9 sentence. You don't feel that the fact that he was 9 MS. SPERANDO: The attorney who
10 pretreated with Nifedipine in any way invalidated 10 has retained your services in this matter,
11 the results of te stress test, correct? 11 Mr. Steven Hupp.
12 A. Correct. 12 MR. HUPP: That's correct.
13 Q. Okay. 13 THE WITNESS: Esquire.
14 A. Again, | thirk clinically that is a well known 14 BY MS. SPERANDO:
15 phenomenon. 15 Q. You note in your report on Page Two in the
16 Q. What was tre data that they had regarding 16 first incomplete paragraph, "Only nine isolated
17 blood pressure response during exercise — vigorous 17 ventricular atopic beats were noted. Only one
18 exercise? 18 coupletof ventricular atrophy was noted, and there
19 A. What's the data — | am sorry -~ that who 19 were no episodes of tachycardia” —
20 had? 20 A. Thereis atypographic error. "Atopic" should
21 Q. Doctors had. 21 be "ectopic,” e-c-t-o-p-i-c. "Atrophy" should be
22 A. That Doctor Effron had? 22 “ectopy."
23 Q. Effron, Boulware, Biblo. 23 Q. Okay. What is tre significance of those
24 MR. HUPP: During the stress 24 findings to you?
25 test? 25 A. Itis not unusual to see isolated ventricular
Page 154 Page 156
1 MS. SPERANDO: After tte stress 1 beats on a Holter monitor on just about anyone. So,
2 test. 2 they are insignificant.
3 MR. HUPP: After the stress 3 Q. And you say in the second full paragraph on
4 test. 4 Page Two, the last sentence: Thallium and Sestamibi
5 MS. CARULAS: what is the 5 radionuclide scintigraphy demonstrated a fixed area
6 question? 6 of inferior perfusion defect attenuation. The
7 BY MS. SPERANDO: 7 radiology report indicates that this is most likely
8 Q. Doctor Herskowitz says, "Allowing a patient 8 attenuation™; is that right?
9 with uncontrolled hypertension to exercise 9 A. That's right.
10 rigorously without any data as to his blood pressure 10 Q. What was the possibility that it was not, in
11 response during exercise places e patient at 11 fact, attenuation, but an inferior perfusion defect?
12 unnecessary risk and danger.” So, I would like for 12 A. The point is that that represents artifact,
13 you to tell me what the data is or was as to his 13 period.
14 blood pressure response during exercise. 14 Q. "Artifact"meaning?
15 A. The data is recorded right here. His blood 15 A. Attenuation or other things. when seenin
16 pressure response was to go from baseline 150 over 116 only one view, it is by definition artifact, meaning
17 100to 210 over 100. I can also tell you that there 17 possibly diaphragmatic attenuation.
18 is —again, I don't mean to quote literature = but 18 Q. So, there is no possibility in your mind that,
19 to tell you that | know there is literature that 19 in fact, it was not attenuation, but rather inferior
20 placing a patient on a stress test with blood 20 perfusion defect?
21 pressures even up to levels of 180 over 120 and 21 A, Thatfindingon this stress test, by
2 allowing themto exercise has never been reported, 22 definition, is not ischemia.
23 to my knowledge — that there is a complicationfrom |2 Q. Okay. You say in your report that, "Doctor
24 that exercise test. 24 Warshall's hypothesis of ischemia as the cause of
25 BY MS. SPERANDO: %5 the arrhythmia from which Mz. Peacock died is
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you -- in fact, they don't show any fresh thrombus

Page 157 Page 159
1 certainly interesting and agreeably has some 1 atall. That bothers me, that you have an autopsy
2 potential likelihood"; is that correct? 2 result that doesn't show any fresh —which is, as
3 A. where are we? 3 far as | know, thehallmark of ischemia, and yet you
4 Q. Thatis telast paragraph on Page Two. 4 hypothesize ischemia. | don't have that evidence.
5 A. Okay. Let's see. Okay. 5 In fact, | have evidence that it is not there.
6 MR, HUPP: what's the 6 Q. Well, it is fair to say that you cannot rule
7 question? 7 outischemiain the sense of saying absolutely that
8 BY MS. SPERANDO: 8 that is not what it was, versus saying there is no
9 Q Well, my question is: When you say, 'has some 9 evidence for it?
0 potential likelihood," what do you mean? 10 Do you understand the question, doctor?
1 A Well, | thinkthat — he died. And at the 11 MR. HUPP; objection to
2 time of his death we don't know for sure what caused |12 relevancy.
3 his death. So, we have to tirk of what is the 13 THEWITNESS: I understand the
4 potential. As I said, in te differential of sudden 14 question.
5 death, it was ischemia. It is in tredifferential. 15 BY MS. SPERANDO:
6 Thereisn't any way to adequately tell you that it 6 Q. So, wait. There is no question.
7 is one hundred percent one way or another. 17 So, it is fair to say, then, that with dl of
8 | thirk that's why we are here today. We 18 thetests that were done, ischemia was never ruled
9 don't know exactly what caused his death. But, (9 out as a possibility.
0 there is potential that his death = in general, 20 MR. HUPP: objection.
1 syncopal death or a sudden death - arrhythmic death |21 THE WITNESS: Ischemia was ruled
2 has potential to be ischemic. That's in the 22 out to e extent that those tests can rule it
3 differential diagnosis. | think in the next 13 out.
4 sentence is where | come from then to tell you why | 4 BY MS. SPERANDO:
5 don't thrk it was ischemic, 35 Q. "‘hereis a difference there?
Page 158 Page 160
1 Q. Well, but thewords you used, doctor, were, 1 A Yes.
2 "agreeably has some potential likelihood" Did you 2 Q. Between saying —
3 not say that? 3 A. lunderstand.
4 A Yes. | said that. 4 Q. And when someone's Life depends on ruling it
5 Q. So, that likelihood meaning? 5 out, versus to the extent that those tests can rule
6 A. Remember earlier | said it is unclear what the 6 it out, that could be a very big difference,
7 physiologic-basis of arrhythmiais. 7 correct?
8 Q. You said that, 8 A. You have taken ajump. And the jump is to
9 A. And what | am saying is that ke saysit IS 9 prognosticate based on what you have evidence of.
0 ischemia, and certainly, an arrhythmic death has 10 None of those tests prognosticate. So, to the
1 potentially likelihood to be from ischemia. | t1 extent that I can rule out that he has ischemia, |
2 cannot tell you whether he was ischemicor not. | 12 have ruled it out. | have to go one extra step.
3 can't tell you. | believe he was not. | have 13 And that extra step is the stress test, which
4 evidence that he wasn't. However, Doctor Warshall 14 prognosticates excellent long term recovery and no
5 sayshewas. t5 evidence of ischemia.
6 Q. And you cannot tell us whether it was, in 16 Q. Stress tests cannot rule out the possibility
7 fact, ischemia or not, because fair to say that you 17 of ischemia causing a sudden cardiac death in this
8 cannot rule out ischemia by what you did, by the 18 patient —-
9 teststhat were done, correct? 19 MR. HUPP: objection.
0 A. lruled outischemia by those tests. The 20 Relevancy.
1 testsrule out ischemia in terms of a stress test 2 THE WITNESS: They cannot rule it
2 that didn't show ischemia. So, what the likelihood 22 out. But, they canprognosticate that it is a
3 is there = the second part is his own slides don't 23 very, very small likelihood.
4 show occlusive thrombus anywhere, So, | can't tell 2 BY MS. SPERANDO:

Q. Doctor, if someone said to you, Doctor Koch,
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you have a one percent chance = one percent --
point 05 percent chance of dying suddenly from a
cardiac event if you engage in playing tennis, what
would your response be?

MR. HUPP: Objection.
Relevancy.
THE WITNESS: 1f somebody told me
that?
BY MS. SPERANDO:
Q. Yes.

A. Fivein a thousand chances or five in ten

0~ Ot H W RN
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patients is to exercise to 70 percent of teir
predicted maximum functional capacity; correct.

70 percent of Mr. Peacock'’s functional
capacity is eight and a half mets. Singles tennis
is not eight and a half mets, by al definitions.

So, | would have no trouble telling him that he
coulddothat.

Q. Doctor, the question, once again, is, if a
physician said to you, "Itis important that you
exercise, and you can do that by briskly walking,
but if you play tennis you have a point 05 percent

12 thousand chances -- 12 chance of having a sudden cardiac death," would you
13 Q. Point 05, not even a percent, but a half of a 13 say, "No, I am not going to briskly walk; | am going
14 percent— 14 to take the chance, because | need to exercise'?

15 A. What would I do? 15 MS. CARULAS: Objection,

16 That would depend on the benefit of playing 16 THE WITNESS: 1would certainly

17 tennis. If the benefit of doing exercise -- and 17 weigh tre risks and benefits of those two

18 playing tennis being doing exercise — was to mean 18 things and probably choose tte highest benefit
19 my long term probability that | would prevent 19 formyrisk
20 secondary event — or primary event, actually, in 20 MS. SPERANDO: your nose is
21 this patient — if 1 had te probability that 21 growing, doctor.
22 routine exercise prevented my long term primary 22 THE WITNESS: 1don't appreciate
23 event, | would have to look at five in ten thousand 23 that.
24 the same way as | look at having a cardiac cath, 24 MS. SPERANDO: I am only kidding.
% which has a little more risk than that, or a stress 25 That was just ajoke, doctor.

Page 162 Page 164

1 test, which has slightly more risk than that. 1 THE WITNESS: you asked me some

2 Knowing what | know as a physician, | would 2 questions that you fail to understand the

3 have to say the benefit of exercise, for me, may 3 basic definitions of. And the bottom line

4 outweigh that. 1 would have to think that tkrough, 4 here is that if you don't want to understand

5 But, you have to understand, te entire philosophy 5 those definitions, thendon't ask me the

6 of medicine is a risk versus tte benefit. Nothing 6 questions. Wait.

7 isrisk free. I can't tell you that if you have no 7 MR. MARTIN: That's not the

8 risk factorsyou won't die a sudden death tomorrow 8 question before you. You are not here to —

9 or ten minutes from now. 9 MR. HUPP: we areover. Itis
10 But, | cantell you that there are berefits to 0 4:00. Itis over. We have agreed to be here
11 these things and that the benefit statistically n until 4:00.
12 outweighs terisk. And I think that you cannot 2 MS. SPERANDO: I have agreed to be

13 isolate risk like that. 3 here for four hours. It started at 12:15.

14 Q. Well, you wouldn't ever say that e only way 4 THE WITNESS: Keep going.

15 that Mr. Peacock could get any benefit from 5 MR. HUPP: All right.
16 exercising would be by playing tennis, would you? 6 You want to take a break for a couple seconds
17 A. No. But, that's a pretty moderate exercise v and cool down?

18 activity. 8 THE WITNESS: No. "hat's all

19 Q. Wouldn't you agree that briskly walking is 9 right.
20 also very good exercise for cardiovascular benefit? 0 MR. HUPP: I don't blame you.
21 A. Right. 11 MS. SPERANDO: Do you have a

22 Q. And, in fact, aren't all the studies saying ) comment you would like to make, Mr. Hupp?
23 now you don't even have to work hard; you can just 13 MR. HUPP: I was surprised

24 briskly walk, and you get that exercise benefit? 4 that you said that. 1 fiid it to be

25 A. 'What we suggest -- tre prescription in most 5 unprofessional.
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1 MS. SPERANDO: It was just meant 1 Q. | asked a specific question. And you put into
2 as ajoke. 2 tre question that the only form of exercise was
3 MR. HUPP: You don't know this 3 tennis. Clearly ~
4 man. You can't joke with him. You can joke 4 A. That's the only form you asked me about.
5 with me. 5 Q. But, you specifically said that you would do
6 THE WITNESS: I answered tre 6 it if the benefit to doing it outweighed the risk,
7 question that you implied wes a lie. 7 completely ignoring the many other forms of exercise
8 MS. SPERANDO: It's just ajoke, 8 which do not pose trerisk of tennis.
9 doctor. 9 A You didn't ask me about those.
10 THE WITNESS: You know how 10 Q. | subsequently did.
11 seriously | take that position? | have never 11 A No.
12 done this except once. 12 Q. As | understand it, | asked you if there were
3 MR. MARTIN: Let's go off tre 13 other forms of exercise which you knew you could
14 record. 14 engage in without harm to you and you were told that
15 THE WITNESS: Let's stay on the 15 you had a point 05 likelihood of death from engaging
16 record. 16 in tennis — and | understood you to continue to say
17 MR. MARTIN we'll stay on. 17 thesame answer: That you would nevertheless weigh
18 MR. HUPP: Either way you want 18 terisk and benefits of playing tennis,
19 to do it. 19 notwithstanding the fact that there are other forms
20 THE WITNESS: I respect what you 20 of exercise —
2 are trying to do as a professional. | am 21 A. Thatis not what I answered. | said I would
2 happy to come here and try to find out tre 22 weigh the benefits of exercise for my risk, and
A truth and to try to tell you what | honestly 23 exercise giving me more benefit than risk, | would
2 think happened. | spent a long time looking 24 choose my option that way.
25 at these documents. | spent a long time 25'  MR.HUPP: For the record, he
Page 166 Page 168
1 thinking about these things. | have a lot of 1 also talked about 70 percent of target heart
2 clinical expertise in these areas. | do this 2 rate.
3 every day. 3 THE WITNESS: Right. 70 percent
4 You are asking me some questions that, 4 of your functional capacity, which is
5 frankly, are a little bit tough to answer in 5 generally considered to be 70 percent of your
6 the sense of their sense - in making sense. 6 maximum heart rate.
7 1 am trying to answer them for you, so that 7 MR.MARTIN: For the record, 1
8 they make sense, so there is some truth here. 8 move to strike the exchange.
9 | an not trying to steer you one way or the 9 BY MS. SPERANDO:
10 other. 10 Q. Itsays here in your report, "A consideration
11 I know that sometimes answers aren't exactly t1 of left ventricular hypertrophy as a substrate with
© what you want. But, your intuitive sense has 12 a predisposition to sudden cardiac death is an
13 probably been steered an awful lot by what is 13 intriguing hypothesis. However, withing the Inits
14 in some of these reports. And your Inturtion 14 of available studies, this hypothesis lacks a
15 IS not working here. t5 specific predictor.” Did you not tell us before
16 BY MS. SPERANDO: 16 that, in fact, left ventricular hypertrophy is a
17 Q. I simply asked you whether if you had a point 17 predisposition to sudden cardiac death or canbe —
18 05 percent chance of death from specifically 18 A. Yes. Right.
19 exercising from tennis — and you twisted tte answer |19 Q. When you say this hypothesis lacks a specific
20 by saying if it meant your long term Survival you 20 predictor, what are you talking about?
21 would play tennis, completely ignoring the fact that 21 A | an talking about an electrophysiologic study
22 there are other forms of exercise. 22 to predict sudden death in a person with left
23 A. You didn't ask that question. You are the 23 ventricular hypertrophy.
24 lawyer. You ask the question you want the answer %4 Q. Inyour third paragraph, the second full
25 to. 25 paragraph on Page Three, you say, "In any event,
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Doctor Boulware's involvement with this case 1 vigorous physical activity for Mr. Peacock after the
includes his prior aggressive attempts to control 2 stress test; is that right?
Mr. Peacock's blood pressure.” 3 A. Correct. Also, noting that practically what
What do you consider aggressive attempts by 4 they have defined as vigorous exercise was singles
Doctor Boulware? 5 tennis — strenuous, vigorous — these are all
A. Well, he saw Mr. Peacock frequently, number 6 different words. I thirkvigorous exercise is not
one. Allowing for the fact that when you change 7 necessarily implied as a level of exercise, only
blood pressure medications you have to give them 8 that they defined it as singles tennis.
somewhere between two and six weeks to even know 9 Q. So,that would be = you would have no problem
whether they are going to be effective, his records 10 with his playing tennis two hours at a time, at a
have stated he had seen Mr. Biblo anywhere fromthe |11 clip?
frequency of a month to even more frequently. 12 A. No.
He had, by his deposition, gone out of his way 13 Q. when you say vigorous activity, anything more
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to meet the guy before office hours when it was
convenient for Mr. Peacock, So, he went out of his
way frequentlyto get this guy into tre office,

check his blood pressure, and change his
medications. And that's pretty aggressive.

Q. Are you aware of the fact that there were

times when Mr. Peacock was not on any medication
wrth the blessing of Doctor Boulware?

A. T amnot aware that he was ever on no
medication with his blessing.

Q. Did you read Doctor Boulware's deposition
where he said on at least two occasions Mr. Peacock

14
15
16
17
18
19

21
22
23
24
25

— would you have any problem with his playing or
engaging in any activity more vigorous than tennis?
A. | don't have any evidence that it would be
harmful to him,

Q. Such as maybe marathon running or crew?

A. This is a guy that, for other reasons,

orthopedic and otherwise, you would probably be
careful, in terms of hurting himself. But, as far

as his heart goes, as far as his cardiac condition
goes, | don't have any evidencethat he has to
restrict himself.

Q. You say, "Well known data indicates that only
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came in and was not on any medication because of the
sexual disfunction that it caused and that Doctor
Boulware was in full agreement With attempting
nonpharmacologic measures to bring his blood
pressure under control?

A. I recall something of te gist of that
conversation.

Q. Do you find that to be an aggressive attempt

to control Mi-. Peacock’s blood pressure?

A. Yes, because, again, there are lots of
approachesto controlling blood pressure.
Pharmacologicis primarily the primary one.
However, where patients aren't tolerating
pharmacologic approaches, it is certainly reasonable
to try other things and continue to try to monitor
them. That's what | mean by aggressive therapy —
frequentvisits, a lot of feedback, a lot of

attempts at different therapies.

Q. Allright. Just so that | have you on the

record, doctor, you believe that the exercise of
tennis that Mr, Peacock was engaged in —you would
consider that to be moderate activity, correct?

A. Yes. | think that is defined.

Q. But, you would not have any problem With
Doctor Boulware or Doctor Biblo having okayed
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vigorous exercise has a significant effect on blood
pressure management.” Where are you getting that
from, sir?

A. Ch,boy. In 1991 0r 1992, the Centers for
Disease Control published some data that indicated
that attempts to control blood pressure by exercise
alone were probably not adequate and that tre only
time anybody really showed any modification of blood
pressure was when te exercise reached levels that
were above low levels of exercise. So, in other
words, more intense exercise is required if you were
going to hope to get any benefit directly related to
blood pressure lowering.

Q. Was that in patients not taking blood pressure
medication?

A. | don't know the answer to that.

Q. Certainly, that would be a difference in this
particular patient, because he was taking blood
pressure medications, correct?

A. No. The idea being that exercise can modulate
blood pressure is certainly not new, whether or not
somebody is taking blood pressure pills. The idea
is that vigorous exercise can lower the blood
pressure even in the face of blood pressure pills.
However, it is generally not considered to be enough
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1 for most people to substitute for pills on aregular 1 A. Moderate exercise is certainly good for you,
2 basis. And that's why we use medications. 2 but it certainly is not going to lower your blood
3 Q. Okay. Let'sjust focus in on what you have 3 pressure.
4 written. The sentence is, ""Well known data 4 Q. Do you have that study from the Centers for
5 indicates that only Vigorous exercise has a 5 Disease Control?
6 significant effect on blood pressure management." 6 A. | haveaslide fromit. | amsurel can find
7 You wrote that, right? 7 that,
8 A. Correct. 8 Q. Okay.
9 Q. Now, the question, then, With regard to 9 A. There may actually be a textbook reference to
10 Mr. Peacock is, could less than vigorous exercise 10 that, too.
11 have had a significanteffect on blood pressure 11 Q. At somepoint in this -- you say on the first
12 management for him, given tte fact that he was 12 page in the second paragraph, '"No significant
13 taking blood pressure medication? 13 electrocardiographic changes were noted, other then
14 A. Yes. What | have attemptedto do here is 14 those associated Wil left ventricular hypertrophy
15 isolate exercise alone. Medication probably doesn't 15 and repolarization abnormality.”
16 have much to do With it, in the sense that -- what | 16 In terms of causing an ischemicevent, aren't
17 am trying to say — what | have attempted to do — 17 those changes significant?
18 in this entire paragraph, notjust that sentence —~ 18 A. No.
19 is to say that moderate physical activity is 19 Q@ What if any significanceto you was the
20 certainly well known to reduce your risk of 20 cardiac cath finding of an 80 percent stenosis in
21 cardiovascular disease. 21 tredistal circumflex artery in terms of an ischemic
22 And certainly, where we encourage people to 22 event or an arrhythmiafor this man?
23 walk or do other mild to moderate activity, this is B MS. CARULAS: I'm just going to
24 the generalized exercise prescription we give. If 24 object, because | thrkwe discussed all of
25 we are interested in lowering blood pressure by 25 this two hours ago. | mean, he went through
Page 174 Page 176
1 giving an exercise prescription, that exercise 1 tresignificance of tre cath -
2 prescription has to be fairly vigorous. 2 THE WITNESS: clearly, coronary
3 Q. But, if there is blood pressure medication 3 artery disease is a common finding in
4 that is being taken in conjunction vt te 4 patients. Autopsy studies from Vietnam vets
5 exercise, thencan the exercise be moderate in 5 who are 18 years old have demonstrated
6 conjunction with tre drug to affect the blood 6 significant disease. And yet, clinically it
7 pressure? . 7 doesn't translate into symptoms, disease,
8 A. Yes. If your goal is to lower blood pressure 8 events, so that | would say it is clearly an
% by exercising, it has to be vigorous, whether or not 9 anatomicfinding, something to be noted,
10 you are taking the pills. You are taking the pills 10 somethingto consider if events take place.
11 to lower blood pressure, too. So, they are two 11 On tre other hand, in terms of that
12 different avenues of attack on this hypertension. 12 specificallybeing a cause of something, |
13 Q. So, if he is taking blood pressure medication, 13 just don't have evidence for it.
14 and let's just say tre blood pressure is 120 over 14 BY MS. SPERANDO.
15 80, and now he has only moderate activity, you would |15 Q. If vigorous exercise such as tennis should
16 not expect 1e blood pressure to be even lower? 16 have been prohibited, who had the duty within the
17 A. l'wouldn't expectit to go lower; exactly. 17 standardto do it, Doctor Boulware, Doctor Biblo, or
18 Q. So, in terms of moderate activity, in terms of 18 both?
19 lowering blood pressure, trere is no benefit? 19 MR. HUPP: objection.
20 A. None that has redly been scientifically 2 Hypothetical.
21 demonstrated. That's right. And that's the data 21 THE WITNESS: If it should have
22 that CDCwes trying to say — that it requires 2 been prohibited = | don't have any basis for
23 vigorous exercise to lower it, In the absence of 2 prohibiting it at all. But, if a person has a
24 vigorous exercise — 24 reason for which they shouldn't exercise, |
25 Q. Might as well not do otherwise -- % would thirk dll of their doctors would discuss
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that with them.

Q. Well, okay. | am talking about specifically
wrth regard to this case. The consult as done by
Doctor Biblo, and Doctor Bodware being his primary
care physician = if, in fact, he should have been
told he could not exercise or given the risks of
doing it, who had that responsibility?

MS. CARULAS: objection.

THE WITNESS: Any physician that

has a relationship With the patient.

MS.S P E W : That’sit, doctor.

-—-00o—

Thereupon, the deposition
was concluded at 4:15 p.m.
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STATE OF OHIO,
SS:

COUNTY OF CUYAHOGA. )

1, Priscilla A. Hefner, a Notary Public within
and for the State of Ohiio,duly commissioned and
qualified, do hereby. certify that the foregoing
witness was first duly sworn to testify the truth,
the whole truth, and nothing but the truth; that the
testimony then given by him was reduced towriting by
means OfF Stenotype; that said Stenotype potes wen
subsequently trapscribed inthe absence of said
witness; that the foregoing iS a true and correct
transcript Of the testimony then given by the witness
as aforesaid; that | am not a relative, attorney, or
counsel of any party or otherwisc interested I the
events of this action.

IN WITNESS WHEREOR, [ have hereunto set my

19 hand and affixed my Seal of Office iNCleveland,

Ohio, this day of 1997.

Priscilla A Hefner

Registered Professional Reporter
Notary Public in and for

the State of Ohio.
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