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State of Ohio, )

County of Cuyahoga. )
IN THE COURT OF COMMON PLEAS

Iwona Valdivieso, eta.,
Plaint:zff,
Cage No., 4439878
vs.

University Hospitals of

)
)
)
)
)
) Judge Mannen
)
Cleveland, et al., )
)
)

Defendants.

DEPOSITION OF TIMOTHY J. KINSELLA, M.D.

WEDNESDAY, MAY 1, 2002

The deposition c¢f Timothy J. Kinsella, M.D., called by
the Plaintiff for examination under the Chic Rules of
Civil Procedure, taken before me, Ivy J. Gantverg,
Registered Professional Reporter and Notaxry Public in and
for the State of Ohio, by agreement of counsel and
without further notice or other legal formalities, at the
offices of Reminger & Reminger, 113 St. Clair Building,
Cleveland, Ohio, commencing at %:12 a.m., on the day and

date above set forth.
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APPEARANCES :
On Behalf of the Plaintiff:

Ronald A. Margolis, Esq.
Daniel M. Finelli, Esg.
Finelli & Margolis

730 Leader Building
Cleveland, Chio 44114

On Behalf of Defendant University Hosgpitals of Cleveland:

Kevin M. Norchi, Esq.
Moscarino & Treu

630 Hanna Building
Cleveland, Chio 44115

On Benalf of Defendant Dr. Shina:

Timothy G. Sweeney, Esg.

Bonegzi, Switzer, Murphy & Polito
1400 Leader Building

Cleveland, Ohio 44114

On Behalf of Defendants Case Western Reserve University,
Dr. Barry Wegegels and Dr. Sam Beddar:

Stephen D. Waltexrs, Esg.

Wegton, Hurd, Fallon, Paisley & Howley
2500 Terminal Tower

Cleveland, Chio 44113

On Behalf of Defendants Dr. Wiersma and Dr. Xinsella:

Marc W. Greoedel, Esqg.
David H. Krause, Esqg.
Reminger & Reminger
113 8t. Clair Building
Cleveland, Chio 44114

OCn Behalf of Dr. Wiersma and Dr. Kinsella Personally:

Matthew P. Moriarty, Esqg.
Brzvtwa, Quick & McCrystal

1660 West 2Znd Streetbt - Sulte 900
Cleveland, Chio 44113

Algo Pregent:
Susan Wiersma, M.D.
Barry Hersch, Videographer
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(Thereupon, Kinsella Exhibites A (1-19)
and B (1-87) were previcusly marked for
identification.)

(Thereupon, Plaintiff’s Exhibit 100 was
marked for identification.)

TIMOTHY J. KINSELLA, M.D.
a defendant herein, called by the plaintiff for
examination under the Rules, having been first duly
sworn, as hereinafter certified, was deposed and said as
follows:

MR, MARGOLIS: Would counsel just please
identify themselves for the record, and who they
represent?

MR. GROEDEL: My name is Marc Groedel, T
repregent Dr. Kingella and Dr. Wiersma.

MR. NCORCHI: My name lg Kevin Nowrchi, I
represent University Hospitals of Cleveland.

MR. WALTERS: My name is Stephen Walters,
repregsent Case Western Reserve University,

Dr. Barry Wessels and Dr. Sam Beddar.

MR. SWEENEY: My name is Tim Sweeney, I
repregent Dr. 3hina.

MR. KRAUSE: David Krause, I represent

Dr. Kinsella and Dr. Wiersma.

MORSE, .  GANTVERG & HODGE
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BY MR.
Q.
before
A

Q.

ME. MORIARTY: Matt Moriarty, personal
counsel to Drs. Kinsella and Wiersma.

MR. MARGOLIS: And I am Ron Margclis, the
gentleman to my left is Dan Finelli. Jointly, we
represent the plaintiffs.

CROSS EXAMINATION
MARGOLIS:
Doctor, have vou ever had your deposition taken
today?
No.

Thig ig the first time you have ever testified

under oath?

A,

I have been an expert witness, which I would have

tegtified under ocath, vesg.

Q.

Okay.

When you were an expert witness, did you ever give

a deposition where your opinions were inguired by the

counsel representing the adverse party?

A,

Q
AL
Q

T can't rvecall. It was back in the 1980s.
Okavy.

I think I was representing the physicians.
All right.

How many times have you served in the capacity as

an expert witness in a medical malpractice case?

A,

I think there are three or four.

MORSE, GANTVERG & HODGE
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Q. And on those three or four occasions, when did
they start? When was the first time you served as an
expert witnessg?
A. It may have been 1982 or 1983, And I left the
National Cancer Insgstitute in 1987, I don't think I did
anything after that.
0. All right, so from 1987 to present, to the best of
your knowledge, you have not served in the capacity of an
expert witnegs?
A That is right, that is correct.
Q. Have there been any other circumstances where you
have given testimony under ocath?
A, Not -- no, not that I can recall.
0. All right.

Doctor, T have handed vou what has been marked for

identification purposesg as Plaintiff’s Deposition Exhibit

100, which is vour curriculum vitae. Is that a current
copy?

A Yeg, as of April of 2002.

Q. Thank vou.

You were alsc asgked to bring with you today some
other documents, specifically the coriginal office file
including any and all correspondence which represent
plaintiffs in this case. Have you brought that with you

todavy?

MORSE., GANTVERG & HODGH
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A No one made that reguest of me, I think.

MR. GROEDEL: Well, we have given vyou the
office chart. You have the original there. Dan
is locking at it right now.

MR. MARGOLIS: Okay.

Dan, can I have that for cne second? Let
me just mark 1it.

Ivy, can I have an exhibit sticker. Just
mark it 101.

{Thereupon, Plaintiff’s Exhibit 101 was
marked for identification.)

BY MR. MARGOLIS:
0. Doctor, handing you what has been narked as

Plaintiff’s Exhibit 101 --

A Yes.
Q. -- would you please identify that for me?
A It is the department of radiation concology

treatment record for Joshua Valdivieso.

Q. and is that the original chart, sir?
A, Yes, it appears to be.
Q. All right.

Where would that chart be kept in the normal
routine course?
A While Joghua was a patient, it would be kept in

the department of radiation oncology.

MORSE, GANTVEREG & HODGE
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0. All right.

Do you have any cther records relative to Joshua
Valdivieso, other than what ig set forth in Exhibit 1017
A. No, I do not.

MR. MARGOLIS: All right, can I have that,

Marc?

(Thereupon, the file was handed to
Mr. Margolis.)
BY MR. MARGOLIS:
Q. And Exhibit 101 would contain a complete and
accurate copy of all the records which would have been
generated by your department and yourself relative to

care of Joshua Valdivieso?

AL Yesa,

Q. Have any racords been removed from that chart?

A, No, they have not.

GC. I aleo asked vou to bring with you tocday, six, any

and all billings relative to the care and treatment
rendered to Joshua Valdivieso., Do you have that?
AL No, I do not.
ME. GROEDEL: We will provide you with
that, T did not ask Dr. Kinsella to provide that
information.

MR. MARGOLIS: Okay.

MORSHE,. GANTVERG & HODGE
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BY MR. MARGOLIS:
0. I also asked you to bring with you today any and
all documents that you have prepared subseguent to your
receipt of the lawsuit in this matter, certainly not
documents to your lawyers.

Have there been any documents that you have

prepared after you received the initial lawsuit in this

matter?
A, No, there have not.
Q. So you would not have altered or changed any

documents in the medical record after vyou received the
lawguit in this matter?

A. No, I did not.

Q. Did you review any hogpital protocols, rules,
regulations, bylaws or guidelines after the lawsuit was
received by you in this matter?

AL No, I did not.

Q. In your position at University Hospital at the
time that you treated Joshua Valdivieso, were you aware
of the hospital protocols, rules, regulations and

guidelines that would govern a physiclan’s Lreatment of a

patient?

A T wag aware cf them.

0. Are they in a written format somewhere, 2ir?
A, I am sure they are. I don’t have them in my

MORSE, GANTVERG & HONDGHE
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office or I don't kesep them,

0. As the chairman of the department, though, would
you have some administrative responsibiiitieg?

A. Yes, I do. And those records would probably be in
the administrator’'s office.

Q. I also asked you te bring certain documents which
were genervated relative to an invegtigation that was
performed at the University of Wisconsin Medical School
Department of Human Oncology involving yourself during
the years 1996 and 1%%97. Do you have any documents in

your possession that were generated as a result of that

investigation?
A. No, I do not.
0. Were you ever forwarded any letters or documents

by Phillip Farrell relative to that investigation or any
decisions made as a result of that investigation?

A. ¥ may have received some, but I certainly didn’t
gave thoge. I can’'t recall specifically. I have nc
records from there.

Q. What do you believe you would have received from
Phillip Farrell?

MR. GROEDEL: OCbijection.

You may answer, if vou can.
A He is or was the Dean of the medical school. I am
not sure what records he would have sent me. I don’t

MORSE, GANTVFRG & HODGHE
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1.0

have those. I certainly didn’t save anything from -- I

left there five vearg ago.

Q. What about Gordon Darzon?

A. He was the CEO of the hospital. Again, I have no
records.

Q. Were you provided any records by Gordon Derzon

that you have recollection of, whether vou retained them

or not?
MR. GROEDEL: Objection.
You may angweyr.
A. I can’'t recall receiving any.
Q. What abocut David Ward?
A, He 18 -- he was the Chancellor ¢f the university,

and again, I have no records, and I can’'t recall anything
specifically.
o. Do vou believe that you were forwarded any records
by David Ward relative to that investigation --

MR. GROEDEL: Object.
Q. -- and 1ts conciugions?

MR, GROEDEL: Objection.

You may answer.

AL I can't recall.
Q. What about Dr. Scott Springman?
A, He ig an anesthesiologist. I am not sure if he is

gtill there. Again, nothing that I have.

MORSHE, GANTVERG & HODGH
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1.1

0. What about documents from Lisa Brunette?
A. I don't know who Lisa Brunette is. Sorry.
Q. All right.
What about documents from UW Provosgst John Whiley?

A. Again, I don't have any recollection and I don't
have any records.
Q. What about documents from Casey Nagy?
A. I don’t have any records or a reccollection of
receiving anything.
Q. You will agree with me that an investigation was
commenced relative to your time at University of
Wiscongin Medical School involving yourself and medical
records and billing practices, correct?

MR. GROEDEL: Objectiocn.

You may answear.

AL Correct.

J

oL And you will agree with me that as a result of

(

that investigation, allegations were made that you saw
patients, charted clinical findings and diagncses,
billed, but in fact did not examine the patients on the
indicated dates; are you aware that substantively those
were the allegations of that investigation?

MR. GROEDEL: Obijection.

You may answer.,

A There were allegations of procedures ococurring

MORSE, GANTVERG & HODGHE
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called simulations where I wasn'’'t present, and a bill was
sent, but it didn’'t reguire my presence, based on that
time frame.

C. Why did --

A. There was a change in our physician or attending
to regident regpongibilities.

Q. Is it your testimony here today that yvou did
nothing improper relative to the sgubstantive matters

which were being investigated by the University of

Wisconsin?
A. Yes,
Q. Why did vyvou voluntarily chooge, then, to reimburse

them 315,000 to help defray the costs of the
investigation?

MR. GROEDEL: Objection.
A I actually can’'t recall the specifics of that.
Q. You have no recollection as to whether or not you
voluntarily paid money to the University of Wisconsin
Medical School to defray the costs of the investigation
that wasg conducted involving yourself?

MR. GROEDEL: Objection.
A. I can’t recall the specifics.
0. Did vou issue them a check for $15,000 at the
conclugion of the investigation?

MR. GROEDEL: Objecticn.

MORSE, GANTVERG & HODGHE
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13

You may answer.
A. I can't recall.
0. Did you reimburse 355,815 for billings that were
made to patients that were determined to be inappropriate?
ME. GROEDEL: Objection.
i I can't recall. They -- we had & practice plan
that may have done that. I don’'t think I personally did
that.
Q. What about the 15,000, was that from the practice
plan, as well?
A I can't recall.
Q. You had counsgel that represented your intereste in

that matter, did vou not?

A Yes.

Q. And what was the name of counsel?

A. It was -- I am blocking on his name right now.
Q Okay

While you were at --
A. Michael Weiden.
0. Tell me the position that you held, sir, at
University of Wiscongin Medical School?
A. I was chairman of the department of human oncoclogy
and a professor, I had a named chair, and I can’t -- 1Lt
ig, I think, the Anderson chair.

o. Were vyou involuntarily removed from the

MORSE, GANTVERG & HODGEH
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MR. GROEDEL: Objection.

You may answer.
A Each year we had a vote for the chairs at
Wisconsin, it is the faculty members. One vyear I did not
receive a majority of the votes.
Q. Were there allegations by your colleagues against
you that you were administering treatment that was
medically excessive and not warranted for billing

purposes”?

11

12

13

14

22

23

24

25

MR. GROEDEL: Objection.

You know, I think, Ron, I have let you go,
you know, as far as I think you should go in this
matter, and I am going to instruct the witnegs not
to answer any further questions about what
happenad back at the University of Wisconsin. You
know, I think you have gone far enocugh in that
regard. I don’t think it is relevant, vou have
withdrawn vyour discovery requests for that
information.

ME. MARGOLIS: Well, the discovery
requasts, Marc, that were withdrawn, were
withdrawn at this point in time for ocur specific
strategy reasons in the case. That does not act

ag a walver, or preclude me. There are still

MORSE, GANTVERG & HODGE
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pvending claims that are directly relevant to that.

I would ask your indulgence, I have one or
two guestions on this area, and then I am done.

MR. GROEDEL: Restate that -- repeat the
question.

MR. MARGQOLIS: Falr encugh.

Coculd you please read back the last
guestion.

(Record read.)

ME. GROEDEL: Objection.

If you know.

A Allegaticns were made. Nothing was substantiated.
Q. All right.
And my last gquestion on this issue -- and Marc, I

appreciate your allowing me to finish this area --
subsequent to this investigation that we discussed, did
you receive any disciplinary notification or acticon?

MR. GROEDEL: Obijecticn.
A No, I did not.
2. You were also asked to bring with you today the
Record and Verify System and any and all documents that
would be produced relative to the total body irradiation
administered Lo Jeshua on January 26th, 27th and 28tk of
2000.

A, Thoge should be in the chart.

MORSE, GANTVERG & HODGH
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Q. Ckay, could you point those out to me, please? We
will provide vou with the chart.

ind before you do that, please tell me what the
Record and Verify System is?

A. It is a backup system that allows the therapist to
enter a dose, and if it ilg a wrong dose, it would not
allow the machine to deliver the dose.

O. Okay.

And would that have been a system that would have
been in effect in January of 2000 when Joshua was
receiving his TBI?

A. I can't recall when exactly we started the Record
and Verify.

O. How would I determine that, sir?

AL You would have to -- you have to go back and ask
the physicist when thatb was installed.

Q. Ali right.

Was that a system that was utilized during your
time at Wisconsin?

A. I think it was. I think Record and Vexrify ig a

Varian product.

Q. And Doctor --
A. We had some Varian eguipment.
0. I had asked you about this Record and Verify

System in the documents generated, and you had indicated

MORSE, GANTVERG & HODGH
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that it would be in the chart, and I forwarded you the
chart. Isg 1t in there, sir?
A I don’'t see it. I see the recording of the dcse,
but they don’t --
Q. And we will get to that.

Would -- is there a specific document which is
generated by the Record and Verify System?
A. I think there is.
Q. A1l right.

wWould it normally be in your office chart?
A That is a department chart, not my office chart.
But I assume it is.
Q. And when you have looked in it, you have not been
able to locate it in the departmental chart?
AL Jugt looking now, I can’'t see it. It should be
right in that treatment area, that summary.
0. All right.

I know that there 1s a hospital chart on Josghua, I

know that there is a departmental chart.

A Uh-huh.

0. Ig there any other chart? I used the word, oifice
chart. Is that part cof vour departmental chart?

A That is the departwmental chart.

Q. Okay .

Let me just quickly scan your CV.

MORSE, GANTVERG & HODGE
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Doctor, have you authored any articles on

neurcblastoma?

AL No, I have not.

] When did you meet Dr. Wiersma?

A In 1930,

0. And you were married?

A In 18%3.

) Have you and Dr. Wiersma alwaye worked at the same

medical institutions?
A, Yes.

And Dy. Wiersma is a Board certified pediatric

&

oncologist?

Al Correct.

Q. And vyou, sir, are a Board certified pediatric
oncologigt, as well as a pediatric radiation cncologist;
is that correct?

A No, I am nct a Beoard certified pediatric

oncologist nor --

Q. Okay.
A. And there is no Board certificaticn for pediatyic
radiation oncologisgt. I am a Board certified internist,

Board certified adult medical oncologist and a Board
certified radiation oncologist.
Q. A1l right.

Does Dr. Wiersma regularly refer patients to you

MORSH, GANTVERG & HODGE
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1.9

for radiation oncology evaluation and treatment?
A. Yeg.
Q. Has Dr. Wiersma regularly referred patients to

yvou, from ’'93 to present?

A Yes.
Q. Approximately, can you tell me gsince the time that
Dr. Wiersma -- did she start at UH at the same time you

did, sir?
A. Started three years later. I started in 87 and
Susan started in ’'90.
0. All right.

MR. NORCHI: University of Wisconsin?

THE WITNESS: Yesg, University of Wisconsin.
Q. (Continuing) My guestion is, at University
Hospitals cof Cleveland, when did you start?
A. I started in November of 1997 in an administrative
role. My Chic license was not issued until February or
March of 1998, so that is when I would have started

practice.

Q. When did Dr. Wiersma start?
A I think in July of 1598.
Q. Can you give me any kind of idea of how many

patients Dr. Wiersma would refer to you for evaluation
and treatment con a yearly basis?

A, Ten or 15.

MORSE, GANTVERG & HODGH
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Q. Would vou ever discuss your evaluation of the
patients jointly with her?

A Yes.

Q. All right.

I know there are consult notes that go back and

forth.
A. Right.
Q. But given the fact that you are married, would vou

ever discuss what i1g going on with the patients outside

of a professional setting?

AL We try not to.

Q. Does it happen?

A It happens.

0. Tf there are cases that are out of the cordinary

for one reason or another, the two of you may digcuss
that out of the hospital on your persconal time?

B Yeg.

Q. A1l right.

Has your medical licenge ever been revoked,

suspended?
A No.
. Hag there ever been any disciplinary action taken

against your medical license?
AL No.

0. In any state?

MORSE, GANTVERG & HODGE




1.0

11

12

13

14

22

23

24

25

2.1

Al No.

Q. The expert work that vyou did, did it involve
issues of neurcblastoma?

. Did not. No, it did not.

Q. Would you feel that Dr. Wiersma, based upon her
education, skill and experience, has more experience in
treating patlents with neuroblastoma than you?

A Yes.

Q. Would vou defer to Dr. Wiersma on issueg of
prognosis for this disease?

A, Poggsibly.

Q. What is the caveat? Usually when I say, defer to
my wife, I do it blankly. So what i1s the caveat here?
A Well, again, I certainly know the disease process,

go I could render an opinion that could be different than

hers.
. Okay.
A. And certainly in other pediatric cancers that are

commen cancers, 1 clearly have much more experience than
probably the majority of pediatric concclogists in the
world, such as BEwing’ s sarcoma.

Q. Doctor, what medical records have you reviewed in
preparartion for this depositcion?

I, T have reviewed the department of radiaticon

oncology records.

MORSE, GANTVERG & HODGE
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0. Which would be Exhibit 1017
A, Right.
I reviewed the pediatric -- pediatric oncology

records. And this morning, for the first time, I saw the
hospital records.
MR. GROEDEL: Portiocns of them.
A (Continuing) Yes, I saw the -- right, the note I
wrote on 1-26 I didn't know existed before.
0. Docter, what I have done to try bto make it easier
for us is I have bound exhibits that I will be making
reference to during the course of thisg depesiticen, and at
this point, counsel, this will be given to the court
reporter.
I am asking you to look at the file marked
Dr. Kinsella A, and I would ask you to please turn to
Exhibitc 19.
MR. WALTERS: What is thig?
MR, MARGOLIS: This is the 5-31-2000
ietter.
Do you have yours that you could like give
back to them, go that they can --
MR. FINELLI: Yes.
Mi. MARGOLIS: 19, Steve,
MR. WALTERS: Thank vou.

MR. MORIARTY: With all of its attachments?

MORSE, GANTVERG & HODGHE
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MR. MARGOLIS: No, it is just the front
page of the letter.
BY MR. MARGOLIS:
o That is ckay, 1if vou could just look at it,
becauge it is marked, and I am going to give that to her.
Doctcor, handing you Exhibit 19, please take vour

time fo review it.
A, (Witness complies). I have read it.
. Ig that -- ig this the first time that you have
seen that document?
A. No, Marc Groedel provided me with a copy of this
approximately a month ago.
0. Prior to recsiving the document sometime in Maych
of 2002, have you ever seen Exhibit 19 before that date?
A No, I have not.
Q. Did vyou have any knowledge that Exhibit 12 existed
pricr to March of 20027
A No, I did not.
Q. Were there any rumors or rumblings within the
department that you had knowledge of prior to March of
2002 on the issues setr forth in Exhibit 187

MR. GROEDEL: Obijectiocn.

You may answer.
A, I know of no rumors or rumbles, however vyou

phrased it.

MORSE, GANTVERG & HODGE
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0. Do you know who authored Exhibit 197
A. No, I do not,
Q. Doctor, do you remember when yvou were served with

the lawsult in this case?

A. I can't actually recall the date.

0. Do you remember the month?

A. It wag July of last vyear.

Q. That is probably right. It was filed July 11th,
2001.

Who did yvou gpeak with after vou received a copy
of the lawsult, starting, if we can, firstc?
A, I actually didn’'t read it, I think, for up to a
month, I didn’t. And I think I talked to my wife, Susan,

about it, since she was named.

. And you -- were you expecting to be sued in this
casge?

A No.

Q. And vou saw that you were named as a party
defendant?

A. Right .

Q. And you did not read any portions of the lawsuit

for approximately a month after you received it?
A, I think so.
Q. A1l right.

Did you turn it over to someone to handle on your

MORSE, GANTVERG & HODGE




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

behalf?
A No, I did not.
0. Okay, so it sat on yvour desk for about a month,

and then vyou decided it would be a good idea to review
it?
A. I think Susan actually alsc received a copy, and 1
think she read it first.
0. A1l right.

Did you gpeak with Dr. Shina about the lawsuit at

any point in time from when you received it until

presenit?
A Once, about a month ago, after he was named.
Q. Tall me where that digcussion occurred and what

wag sald?

A It occurred, I think, in the clinic. He said he
was named along with Dr. Wessels and Dr. Beddar. And I
wags surprised, I didn’t know why he would be named. And
that was the conversation.

Q. Was anyone pregent when he had this discussion

with vou?

A. I don‘t think so.

0. Did he initiate it, or did vyou?

A, He did, becauge he had been named.

Q. And he sinply said tc you, I have been named 1in

this lawsuit along with these physicists?
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Correct.
And vou said nothing?

Correct. I gaid -- well, I expressed surprise.

O T O B

Did Dr. 8hina bring tc your attention that Josghua

-

was administered 1 Gray during his TBI as opposed to 10

Grays?
A, No.
Q. Did anvone bring to yvour attention at any point in

time that Joshua wag administered 1 Gray during hig TBI
instead of 107

A, Not that I recall, no.

Q. If that information had been brcocught to your
attention, i.e. that Joshua was administered 1 Gray
instead of 10, what action would you have taken?

A. Oh, T would have notified the physicians involved,

I think we would have notified the hospital, and they

would notify the -- obviously the patient and/ocr the
parents.
Q. So it is your tegtimony, Dr. Kinsella, that at no

point in time before this lawsuit being filed were you
ever advised by anybody that this patient had received 1
Gray of TBI instead of 107

Al Yeas, correci.

O. Dr. Kodisgh, did you have any discussions with him

relative to the lawsult?
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A No, I did not.
0. Dr. Shurin?
A, I had a discussion with Dr. Shurin, I think in --

I would guess in September of 2001, or it could

have been

October, that she brought it up that she was aware, and I

gaid I made a mistake in the prescription, and it was a

[

brief conversation. She related a time when she had made

a mistake in a prescription, and basically gaid,

you

know, things 1ike that can happen. It was a very brief

discussion.

Q. What about Barb Scott?
AL No.

Q. Sam Beddar?

A, No.

o Barbara Gleason?

A No.

0. Dr. Kitchen?

A No.

0O, Dr. Wiersma?

A Not -- I mean, obviously after the gult,

aware of it, I certainly talked tc her about it.

0. David Abrams [sic]?
A No.

0. Barry Weggels?

A No.

MORSE, GANTVERGE & HODGE
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0. Diane Otto?
AL No.
Q. You told me that you started at UH in November of

"97 and you started your clinlcal work February of 798,

Give me --

A Or March, I can't recall.
Go ahead.

0. All right.

Give me an idea of what your duties and
regponsibilities are at Case -- or at UH? You are the

chairman of the department?

A Correct.

0. And chairman of what, the department of radiation
oncology?

A. Radiation ocncology, vyes.

Q. All right.

And doegs that attendant responsibility have
certain adminisgtrative dutieg?
A Yes.
Q. And how much of vyour time is involved in

administrative dutiesg?

A. I probably spend 20 percent of my time in
administration.

0. And what do the administrative dutilesg involve?
A. I am the director of radiation oncology in the

MORSE, GANTVERG & HODGE
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University Hospitals of Cleveland there in the Cancer
Center and the Health System.
So when I came, we were breating in two

facilities, Univergity Hospitals of Cleveland and the

Willoughby facility, which subsequently closed and opened --

we egtablished an affiliaticon with the Lake University
Ireland Cancer Center, it is the Lake Hospital System.
That was in ‘98.

In '%9 -- I am not clear of all the dates -- we
egtablighed a treatment facility called an Ireland Cancer
Center Southwest General Hospital.

In 2000, we established a treatment facility at
University’s Westlake facility.

In 2001, we established a treatment facility at --
I am gorry, in 2000, also at Mercy Hogpital in Canton,
again.

. So part of your administrative responsibilities

would be developing new centers where --

A. Right.
Q. Clkavy.
iy In 200%, we opened a facility, Chagrin Highlands,

part of University Hospitals, and we assumed directorship
of radiation onceology at the VA Hospital, that that is a
0.5 FTE position through the government.

And last week, we set up a new facility at Lorain
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Community, the Community Health Partners.

Q. So is part of your administrative duties
superviging all these various locationg?

A. That is correct.

0. All right, anvthing else in vour administrative
duties, teaching?

A, A small amount. I have graduate students that I
teach and post-doctoral students that aren’t under the
guise of University Hospitals of Cleveland. That would
be under Case Western Reserve University.

My other respongibilities are at the Ireland
Cancer Center, 1 am the program director, and I am on
their beoard of internal advisors and support various
programs, clinical research.

I am the repregentative for radiation oncology on
several multi-disciplinary tumor bcards, the
gastrointestinal tumor boards, sarcomas and pediatric
oncology, in particular. That is a weekly commitment.
Q. Do you have any involvement in the supervigsion of
the phvelcs personnel?

A I am technically over the -- ves, vyes. 8o physics
and therapy, the research group that is over at Case
would be all under my direction. And there are several
researchers over there, there are actually -- we have

dramatically increased the research funding, also.
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0. You admit that the radiation dose of 1 Gray to
Joshua Valdivieso instead of 10 was a misgtake?
A Yes, I do.
Q. And you admit that giving him 1 Gray of radiaticn
for the circumstances that you were providing that
treatment was a breach of the standard of care?

ME. GROEDEL: Objection.

You may answer.
A, Well, the intended dose was 10 Gray. So vesg.
0. 411 right.

Doctor, I want you to educate me now on the

protocols, the documents that would be generated, the

paper trail and the people involved in treating Joshua

for total body irradiation under the circumstances Lhat

he was.
First, would a physicist be involved?
Al Yesg.
Q. Would a dogimetrist be invelved?
AL Yes.
o. Would a radiation technologist be involved?
A Right, vyes.
Q. Usually would a referring oncologist be involvead?
i Not in the delivery.
Q. No. I am saying, from the inception --
AL Yesg, ves.
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. -- through the conclugion.
Al Yegs.
0. All right.

And then there would be a cconsgultation by the

radiation oncologlist?

A Correct.

Q. Would there be anestheslia involved?

A Yes. In someone Joshua's age, ves. Not for
adults.

Q. Would there be nurses involved?

A, Yes.

Q. All right.

What I would like you to do is to tell me what the
role is of the physicist in these circumstances?

A The physicist supervises the machine calibration,
the setup and the delivery of the radiation.
G. Okavy.

And what duties doesg the physicist execute to
accomplish those goalg, the calibration and the delivery
of the radiation? In other words, vou are the radilatlon
oncologist.

A Right.
0. You make a determination of what 1s the dose that
vou want the patient to receive, cocrrect?

A. Uh-huh, uh-huh. Yes.
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Q. And walk me through, when does the physicist get

involved in the procesgs?

A, Shall we use the gpecifics of Joshua?
Q. Yes, sir.
A Well, if I can have the chart, I can -- I don’t

have all the dates.

Q. You may want toe lock at Exhibit -- they are all in
there, I believe, and certainly refregh vyour recollection
with 101, but I would like vou to go through Exhibit A,
Doc, and if you could find the corresponding record, it
would be eagier for me to follow.

A So I first met Joshua, the patient, and his mother

on the 6th of January of 2000.

Q. Can you tell me what document you are looking at,
sixr?

A. I am looking at Document 6.

. Thank you.

And that would be the firvst time that vou had any

involvement with Joshua Valdivieso?

AL Correct.

0. And that was at the referral of Dr. Wiersma?
A Correct.

Q. Okay.

A, And that is what 1t says, this is the initial

consultation, it l1g a four pags document where I review
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the history of the patient’s pregentation of disease.

Q. Uh-huh.

A, The review of systems that I obtained through the
mother.

Q. Uh-huh.

A. The past medical hisgtory that principally came

from the patient’s mother.

Q. Uh-huh.

A. The social history, again obtained principally
from the mother, the family history, and then the
physical examination.

G. Okavy.

And the reason that you were seeing Joghua in
January of 2000 was to determine whether or not he was an
appropriate candidate for consolidative irradiation as
part of his CCG protocol for treatment of Stage IV
neurchlastoma; 1s that correct?

A Correct, ves.

Q. And if vou determined at that point in time that
yvou did not believe total body irradiation would be
beneficial for him, it was certainly your judgment to
say, I don’t think this treatment has the potential to
help this child, correct?

A. I was -~ the gquestion I was asked at that time and

the reason for the consultation was to look at local
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irradiation to sites of residual disease, and as well as
the primary site.
Q. Let me take the dive this way:

Doctor, if a pediatric oncologist referg you a
patient for any type of radiation oncology treatment, and
you determine, in your medical judgment, that it ig not
in the best interests of the patient to undergo that
treatment, you can certainly say, I choosge to not provide
thig treatment to this patient?

A. Correct.
0. All right.

So before you would institute any radiation
oncology treatment to a patient, vyou have satigfied
yourself that it is medically warranted and indicated for
treatment of the patient’s condition, true?

A Correct.
0. All right.

Sc you saw Joshua on January 6th.
A, Right.

And at that time, the gquegtion that wag being
asked was whether he would be appropriate for local
irradiation to sites of residual disesase as well as to
rhe primary gites, which there were multiple ones.

He was scheduled for rescanning, actually,

gsubgequent to when I saw him. But at that time I talked
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to the mother about the use of twice daily radiation over
seven tCreatment dayse, delivering 1.5 Gray fractions twice
daily to the total dose of 21 Gray, which was part of the
protocol that we were following at that time.

Q. A1l right.

And then did there come a time where some
decisions were altered and it was decided that he was
going to receive TBI?

A The patient subsequently had a restaging in early
to mid January of 2000 -- this ig -- yes, this is 2000 --
that involwved an MIBG scan, which 18 & nuclear medicine
gcan of a tracer element that ig specific for
neuroblastoma, for the most part, asg well as an MRI scan
cf the skull and basically a total body MRI scan. And
those were subsequently performed.

Q. And based upon the tests, did a determination --
wag a determination made that this child was going to be
provided TBI?

A, That i1s right, we had an intervening pediatric
cncology tumor board where that was disougsed, and the
extent of disease was found to be too extensive Lo
consider him for the local irradiation, what I had talked
o the mother about on the 6th.

Q. Okay, so sgometime after the 6th and before the

26th of January, some additional diagnostic testing was
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done and then Joshua’s cage was presented to the tumor
board?

A That is my recollection. I know that the
additional diagnogtic studies were done.

Q. And physicians who would be present at the tumor
board would be specialists from pediatric cncology?

AL Correct.

Q. And vyour colleagues from the pedistric radiation

oncology, or Jjust you?

A Well, I am the only one that attends.
0 The tumor board?

A Correct.

Q Ckavy.

What is the purpose of the tumor board, sir?
A. It ig a managemeni and educational discussion,
which in this case focuses on new patients with pediatric
malignancies, or we could tallk about existing patients
where there ig a potential change in the course of the
diseasge. And it is to bring together people to review
the new diagnostic studies or the new pathology reports.

3¢ it involves pediatric pathologists, sometimes
hematopathologists, pediatric diagnostic radiolegy,
pediatric oncology, the pediatric oncology Fellows often
attend, and the pediatric regidents on the inpatient

pediatric service often attend, and the nurses from
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pediatric oncology, and probably half the time my nurse

will attend.

Q. Doas Dr. Wiersma take notes at these tumor board
meetings?
A I think --

MR. GROEDEL: Chkjection.

You may answer.
A (Continuing) I don’t see the notes. I think she
is the coordinator of the pediatric tumor board.
0. Are minutes or notes taken at these meetings,

based upon your recollecticn of them?

L. I don’'t see the minutes.

Q I didn't ask 1f you saw them.

AL I don’'t know.

Q Okay.

h The only thing I see 1s the semi -- a sheet a

couple days beforehand, I received it last night for the
cagses on Thursday, that just list on Thursday there will
be four patients discussed.

Q. Does anybody from the radiation oncology
department, other than you, attend these tumor board
meatings?

AL No. They certainly could, but they don’t.

Q. Would vou agree with the statement that the reason

that you present patients’ cases at tumor boards is to
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tap into the collective expertise, wisdom, education and
experience of specialists knowledgeable in treating the
patient’s disease, to discuss it amongst yourselves and
to come up with a collective decision of what would be

the best way to treat the patient’s condition?

AL Correct.
0. All right.
A, The other group that would be there at times would

be the pediatric surgeons, again depending on the
specific case.

0. All right.

AL Pediatric neurosurgery, pediatric otolaryngology

in the case of head and neck cancers, pediatric general

surgery.

O Okay.

A They generally don’'t attend the other conferences
if they are nobt -- 1L a specific patient of Lhelrs isn’t

being discussed.
0. And after the presentation of Joshua’'s case at the
tumor beoard in January, the decision was made that Joshua
should receive TBI?
AL Correct.
Q. Ail right.

And vou concurred in that?

A, Yes, I did.
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Q. And to your knowledge, did Dr. Wiersma concur in
that?

A. Yes.

Q. All right, getting back to at what point the

phygicist gets involved.

Now the collective decision is made how we are
going to approach treating this patient. You make a
determination TRI 18 the way Lo go. What nexlt occurs,

sir?

A I next meet with the mother and the patient, again

on the 17th of January.

Q. Can you ghow me where that note ig?
A That is Number 4.

Q. Okay, uh-huh.

A The note reads, met with mother in --

MR. GROEDEL: Wait. He hasn’'t asked --

THE WITNESS: Okay. It ig haxd.

MR. GROEDEL: Do you want him tc read his

note?

MR. MARGOLIS: Yeg, please.
A, (Continuing) Met with mother in patlent’s
pregence; in light of the number involved sites at
restaging by MIBG and MRI, will plan no local XRT -~
meaning radiation therapy -- but will give TRBRI at 333

centiCray fractions g.d. times three to 1000 centiGray.
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Q. If I can interrupt vyou, if I am at all up on the

learning curve here, that means you want the kid to get

10 Gray?

AL Exactly.

Q. Okavy.

A. Digcussed technique, risks, acute and late side

effects with mother. TBI measurements taken. TBI
gcheduled for 1-26, 1-27, 1-28. And then I signed 1it.
Q. Doctor, what -- how many patients have you been
involved in that receive TRI?

A. Probably 350, 400.

Q. And how many TBI treatments are done vearly at UH

gince you have been there?

A, It ig a diminishing number, but I would say mavbe
15 or 20.
. When a patient -- and you are cexrtainiy

knowiedgeable, and as the chairman of the department, you
are aware of the overall process of what happens when a
patient receiveg TBI?

AL Yes.

O. We have identified that the radiation technologist
ig involved, a dosimetrist, physicist, nurses,
anegthegia. Anybody I have left out?

AL No.

Q. Iz that a team approach in the treatment of a
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patient?
A During the treatment, it i1s a -- well, it is a

sequential interaction.

0. Okay, but it is done as a team, to treat the
patient?

A. Not the same team.

Q. Not the game team, but in generality, I am talking

the physicist --
A. Right.
o, -- the radiation techs, the dosimetrists, they are

all part of the team that is rendering care to the

patient?
A, Yes.
Q. Okay.

And I understand that they may not all be
providing care simultaneously, as what happens during an

operative procedure.

A. But there is not a TBI team, per se.

0. T understand that. I am using team --

A Right, right.

Q. -~ to indicate it is a collective --

A A group of people.

0. and vou would agree with me that the physicists

have independent responsibilities and duties to the

patient in the rendering of TRI care?
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A Yes.
Q. You would agree with me that the radiation
technologists have independent responsibilities and duty
to a patient receiving TBI care?
AL Yes.
0. You would agree with me that the nurses have
various responsibilities and duties to a patient
receiving TBI?
A, Yes.
Q. Is there a gystem of checks and balances that is
designed into the system where TBI is given to a patient?
MR. GROEDEL: Objection. It seems soxt of
vague, the guestion.
Q. {Continuing) Do vyou understand what I meant?
MR. GROEDEL: Are you talking about the

dosing checks and balances?

A Ig there a written procedure? I don’'t know of
any.
Q. Let me ask you in generality, in a patient that is

being administered TBI, are there any checks and balances
inherent in the system relative to that care --

MR . GROEDEL: Objection.
0. -- at UH, in January of 20007

MR. GROEDEL: You may answer.

Objection.

MORSE, GANTVERG & HODGE
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A. I am not sure 1f there is a written set of
guidelines.
ME. MARGOLIS: All right. Is -- excuse me
cne minute.
{Pause)
THE VIDEOGRAPHER: Straighten out vyour
mike.
THE WITNESS: Okay, sorry. Bring it up
closer?
THE VIDEQOGRAPHER: That is good. Thank
you.
BY ME. MARGOLIS:
Q. What about the general standard operating

procedure, whether there is written protocol delineating

it or not?

MR. GROEDEL: OCbjection.

You may answer.
I am not sure 1f that existed at that time.
Okay .

Did it exist when ycu were at the University of

Wisconsin?

A

0.

I am not sure if I was aware of one.
All right.

Let's talk about the specific of dosing a patient.

Are there checks and balanceg inherent in that system?
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There wasn’t.

At University Hospitals?
Right.

In January of 20007

Right.

© » o p oo p

Didn't you have to sign off on various physics
computaticn sheets?

A No .

Q. Was there any type of checks and balances inherent

in the system of TBI at facilities other than RB&C in
January of 2000 --

MRE. GROEDEL: Object.
Q. -- based upon your knowledge?

MR. GROEDEL: Objection.

You may answer,
A. I don’'t know.
Q. Doctor, vou are a nationally renowned expert in
your area of specialization, are you not?
Al Yes.
Q. All right.

You regularly lecture colleagues in your area of

gpecialization, correct?
A Yeg, I do.

Q. You have degigned radiation oncology programs in

the course of your career, correct?
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A, Yes, I have.
Q. You are knowledgeable generally about what it is
that is done in the, quote unquote, medical specialty of
radiation oncology relative to the gystems used for
administering TBI treatment to a patient, correct?
A, Correct.
Q. In any institution that you are aware of, were
there checks and balances that were designed into the
system relative to the dosing of a patient for TRI?

MR. GROEDEL: Objection.

You may answer,
A. In reviewing what existed in January of 2000, I am
aware of, tChat the system was not fail-safe, obvicusly.
Q. I am not asking you, sir, the specific system at
UH. I am asking vou in generality, given the fact that
you have tegtified of your level of expertise in this
ares, both at UH and what was done in the, guote ungquotLe,
community of radiation oncology, would a checks and
balance system be something that would exist in other
facilities, albeit not UBE?

MR. GROEDEL: Objection.

If vou know.
Q. (Continuing) That vyou know of?
A Well, a system existed at UH, but it wasn’'t

fail-safe.
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Q. Okay, I don’'t want to get in a semantic exchange
here.

I asked you if there was a check and balance
gsystem that existed at UH relative to the dosing rateg of
a patient undergoing TRI in January. You have told me

now that there was not.

A Becausge -~

Q. I didn’t ask you if it was a fail-safe system.
A. Okay.

. Okay? I think everybody at thig table has no

problem knowing that it wasn’t fail-safe.

A, Correct.

Q. My guestion to you again is, in January of 2001 --
20007

AL 2000.

Q. -- 2000, wasg there any check and balance sysgten

that would have been in effect relative to the dosing
rates of a patient undergoing TBI at UH?

MR. GROEDEL: Objection.

I am not sure you Lwo are connecting with
respect to your use of the word, checks and
balances.

0. {Continuing} Quality control.
MR. GROEDEL: I mean, answer the question

to the best of your ability, Doctor.
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A, Yeg, I mean, there ig the machine calibration, the
getups, the dose delivery and notes in terms of any other
specific technical issues. 8o those were checks and
balances. But what didn’t happen is it doesn’t come back
to the phygician to gsee beforehand.
Q. So cnce you write the pregeription for the dosing
rateg, yvou are not involved with the process from that
point until after the treatment has been rendered?
A Well, I sgee the patient on treatment. But I did
not gee anything come back to me, which is different than
the 9% percent external beam treatment we do, where there
15 a lot of intervactiong between when you see a patient,
and the patient then gets CT treatment plan, and then
gimulated, and then hasgs their ports taken, and then
gstarts treatment. There are usually four separate
interactions where you review things, which is not done
with the TRBI, or was not done with the TRI.
Q. Would you please turn te Exhibit 15.
A (Witness complieg).

MR. MORIARTY: When you get to a convenient

gpot, I would like to take a couple minute break.

MR. MARGOLIS: We can do it right now.

ME. MORIARTY: If this is convenient.

ME. MARGOLIS: This is as convenlient as any

cther spot.
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{8hort recess had.)

BY MR. MARGOLIS:
Q. Doctor, what T would like vyvou to do, 1if you could
look at Exhibit 101, which 1s the original, and then if
you would be kind encough to cross reference it in what
you have there, I would like you to tell me by name and
title and what their responsibilities would have been,
gach medical care provider that was invelved in the TBI
administered to Joshua?

You have identified Dr. Wiersma, you have
identified the decigion of the tumor bocard, vyou have
identified vyour involvement. I want to take it from

there, failr encugh?

A Okav.

Q. Okavy.

A So we are not referencing 16 any more?

. You can certainly reference it. 1 am just saying

that if you need to reference 101, because it may have
individuals who are not referenced in Exhibit 1, that is
fine. But if it is 1in fact represented in Exhibit 1, T
would appreciate you identifying it by the number set

forth in the Exhibit A binder, okay?

A According Lo the note on the 17th, which is --
Q. a7
A. -- Number 4, T asgked a dosgimetrist that day --
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well, I was seeing the patient and the mother -- right
after I saw the patient and the mother, to take the TBI
measurements, so that would be that person.
Q. Do you know who that person was?
A Actually, I do not know who that person was, or I
cannot recall.

And those measurements taken on that day would be
recorded on this Page Number 17, okay?
Q. Ckay.

And what would have been the purpose of thoge
measurements that are on 177
A. They take measurements of the diameter of variocus
body parts, starting under three anatomical measurements --
Q. Okay.
A -~ of head and neck, mediagtinum, umbilicus, hip,
knee, ankle.
0. All right.
A. And T don’t -- in here, there is no signature, I
am not sure whoge handwriting this isg, so I can’t tell.
0. Would this bhasically be --
A There ig no date on thig, either. But I assume --
I had asked them to do it, according to my note, on the
17th, 8o --
Q. Okay .

JiN -~ I assumed it was done that day.
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0. All right.

And this would not at all involve a usage or
calculation of the dosgage?
AL No, no.
Q. Okay.

Who were the dosimetriste that were emploved by
the department at that point?
AL David Abraham -- ig it Abramson -- Abraham, I

think it is.

Q. Okay.

A. Bnd Joann, I think she was still there at that
time. I don't recall her last name.

0. Okay.

Was Deb Harrp at all involved in the care provided

to Joshua?

A. She is a nurse, she is my nurse.

a. Was she at all involved?

A During hig TBI --

0. At any point, sir, from when you first saw the

child through the treatment.

. She would have seen Joghua and his mother on Lhe
6th.

Q. Okay .

A. Poagibly on the 17th, although I know that was on

a Monday, and that i1s usually a very busy day, she is
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doing a lot of things that day, so I am not sure.

Q. Would she accompany the patient when the TBI was
being administered? Certainly not in the room at the
time it was being administered, but --

A May or may not. It depends on the gchedule, if
they are early or late. OCur clinicg run from around 7:
in the morning to, at that time, probably 6:30 or 7:00
o'clock at night, so the nursing hours were coften

staggered, so I don't know.

00

Q. Would she document any progress ncteg relative to

any care she had of the patient?
A No.
. Would the radiation techs document any records
relative to the job they have in the TBI?
A, Yes, and that ig documented in the chart, which
listed Number 13 and 14.
. Okay, let me look at that, &ir.

So 13 would be a document generated by the
radiation technologist?
A Correct, 13 and 14, 1t ig the same document, it
just the other sgide of the page.
0. Would they provide any other documentation in
addition to what is set forth in 13 and 147
AL No.

Q. And would 13 and 14 be made contemporaneous with
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the administering of the TBI -~

A. Yes,

Q. -- by the radiation technologisgt?

A Correct.

. Do we know who the radiation techs were by looking

at 13 and 147

A. Yes, they initial.

Q. Where 1s it on 13, s8ir?

A, Therapists Initiale, it is on 14.
0. Okay, 14. All right.

And who would the therapists have been?

k. BS would be Barb Scott and DO would be Diane Ctto.
Q. A1l right, now what about the box that says M.D.
Initials?

A. Again, that is something that I, perscnally, never

signed on any patient.

Q. What 1s i1t for?
A I am not sure.
0. S50 would it be that the M.D. would come down and

oversee the administration of TBI and then sign off?
MR. GROEDEL: Objection.
You may answer.
A. This 1s a standard form for all of our patients.
But again, in the four yvears T have been treating, I

can’t recall ever glgning that in that column. I put
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notes in the chart.

o. Do you know what its purpose is?
A, No, I do not.
Q. Why 1s every other box to the left of the title

box filled in, but the M.D. Initials are net?

MR. GROEDEL: Objection, asked and

angwered.
Go ahead.
A. Well, again, it is not a policy.
Q. Ckay, we have identified the dogimetrist. You

have been kind enough to point out to me which document
the dosimetrist authored. We also have identified the
radiation technologists by thelr initials. Do yvou know
their names?

MR. WALTERS: He just told vyou.

ME. GROEDEL: He told vyou.

MR. MARGOLIS: I am sorry.

MR. GROEDEL: Yes, he did.
Q. {Continuing) What about the physicists®?

You don't need this, do vou, Doctor {(indicating)?

L. wWell, I may. It is easier for --
0. We will get it back, if vou do.
A The physicists -- there are two documentations

from the physicists. The first is Number 15, and the

gecond i1s Number 16.
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Q. What 1
AL The 15
18 MV X-rays
and 1t savys,

this is the ¢

s Number 15, Doctor?

ig actually the calculaticn, it ig listed
Total Bedy Irradiation Calculation Sheet,
Uge Spoiler Factor, this ig the standard,

hecks and balances you were asking about,

thege are some of the checks and balances.

0. Would
A Yes.
0. ALl Ti

1% be generated by the prescription?

ght.

Now, where it says, calculated by, would that be

David Abramg

[gic]?

A, DA, I assume that ig hisg initials.
O. And where it says, checked --
A. Right.
0. -- who 1s that?
A. SAR would be Dr. Reddar.
Q. Who is -- and he 1is a physicist?
A. Physicist, ves.
o Sam Beddar?
A, Yeg, Sam Beddar.
Q. Is he employed by Case?
ME. GROEDEL: Objection.
You may answer, 1f vou know.
A Yeg, he is, but he is paid by University Hospitals

of Cleveland.
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0. All right.

Do ycou, ag the chairman of the department, do
you -- can you, 1if you choose, exercise control over
Mr. Beddar’s conduct?

MR. GROEDEL: Objection.

You may answer.

A In my role as chair, I -- he is under my
direction.
Q. Ckay.

Why would a physicist check the calculation as
opposed to the radiation oncologist?
Al Bacauge that 1s what physicists do.
0. Ckay.

And would Mr. Beddar --
A. He is a Ph.D., he is Dr. Beddar. Ph.D. phys
not a physician, he is a Ph.D.
. Okay .

And he has worked hard for his Ph.D. status?
A Right.
0. Would Dr. Beddar refer, 1f you know, to your
prescription?

AL Yes.

Q. How many patients have vou worked with Dr. Beddar
on, where TBI was administered? Isg this the first casge?

A T don’t know. He was one of, at that time, five
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or six physiciste that could have been involved in these
calculation checks.

Q. Do you know 1f yeou had ever worked with

Dr. Beddar prior to Joshua Valdivieso in a patient
receiving TBI?

. I do not know.

Q. Do you know 1f this was the first case that

Dr. Beddar was ever involved with, in a patient getting

TBI?

A. I do not know.

0. And what is Exhibit 16, Dr. Kinsella?

A, 16 is a further check with in vivo measurements,

it was dated the 18th, but thege are in vivo, they have
to be done during the treatment themgselveg, and thig ig
jugt to make sure -- well, these are just the phantoms.
They may just be running a check.

o Was this a simulation?

A, Well, but the patient isn’t there. Thisg is dated
the 18th. So they either do it, just a setup, and these
are calculations based on the measurements.

Q. Would these calculations also be dependent upon
the prescription that you wrote?

A Yes. Although the prescription is not cutlined as
it was on the previous page in terms of the tumor dose

and dose per fraction.
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Q. Okay.
A. But they are bcth dated the same day, so --
0. Doctor, did Dr. Beddar ever disgcuss with vou the

doge of 1 Gray?
A. No, he did not.
o. Would you expect a physicist discharging the
duties that Dr. Beddar was discharging in the care of
Joshua Valdivieso to bring to the attention of the
prescribing radiation oncologist a subtherapeutic dose?
MR. GROEDEL: Objectiocn.
You may answer.
MR. WALTERS: Objection.
A, I would have wished he guestioned that. Doses in
the range of 1 Gray have been given before.
Q. For patients with the medical profile and goals

that Joshua was being administered TBI?

A, NG,
Q. Okay.
A But pediatric and adult patients, in some

pediatric malignancies.
0. My question ig this:

Has there ever been a dosage of 1 Gray for TBI
undeyr the circumstances of the patient profile of
Joshua’s?

A. Not that I can recall.
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0. All right.

Would vou, based upon your knowledge as the
chairman of the department, would you expect that to be
something that would be picked up by Dr. Beddar?

ME. GROEDEL: OCbjection, asked and
answered.

MR. WALTERS: Objection.

MR. NORCHI: Objection.

MR. GROEDEL: Asked and answered. Go
ahead.

MR. MARGOLIS: Respectfully, he didn’t
anawer. He gaild he wighed he did, and that wasn’'t

what 1 asked you.

A. But I wrote the prescription.
Q. I am not asking that.
I am asking -- you corrected me when I referred to

Dr. Beddar as Mr. Beddar, and I acknowledged that he
certainly hag a lot of training and educatiocn and
experience. And you told me earlier that he has
independent regponegibilities and duties to the patient
under these circumstances.

Would vou have expected him to have brought to
vour attention the dose of 1 Gray?

MR. GROEDEL: Objection.

MR. WALTERS: Objection.
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MR. GROEDEL: You may answer.

MR. NORCHI: Objection.
Poegibly.
You have no opinion -- what does possgibly mean?
My point is, I wrote the prescription wrong.
You --

2nd he carried out the prescription.

O - O T & .

Okay .
On its face, would you expect, under these
circumstances, the physicist to bring to your attention
the prescription of 1 Gray?

MR. GROEDEL: Objection, asked and
answered.

MR. WALTERS: Same obijection.

MR. NORCHI: Obijection.

A. Maybe. I am not sure. Yes.

L]

You saild maybe, vou said yvou are not sure, and
then vou gaid yes. And I am trying to get you to commit
yvourself to one of the three.

MR. GROEDEL: Objection. If you --
A I am not sgure.
Q. Would you -- are you regponsible for QA in the
department that vyou run?
A. Technically, ves.

Q. All right.
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Would you communicate tc physicists that they have
scme duty under a case such as this to bring to the
attention of the radiation oncologist that it ig clearly
a subtherapeutic dosge?

MR. GROEDEL: Cbjection.

You may answer.

MR. MORIARTY: Could vou read that back for

me, please. I am sorry.

(Record read.}

MR. MORIARTY: Thank vyou. Sorry.
A, At that time, there was no QA policy that would
have brought that to the attention -- that the physgicist
should have brought that to the attention of the
pregeribing radiation oncologist.
Q. So is it vour testimony that the only
regponsibility of the physicist under these circumstances
is btoe do the computatilions based upon Lhe prescriptbion,
and that is it?
A And to safely deliver the treatment, right. They

are regponsible fTor all the Technical aspects.

Q. In thisg cage, did you review any of Dr. Beddar‘s
records -~

A No.

0. -~ prior to TBI being administered?

A, No, I did not.
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0. Do you have any type of routine with him, where he
dees the initial calculaticns and then he sends them to

you with a yvellow sticky on them for your approval or

review?
A No.
Q. All right.

And in this case, it is your testimony that

Dr. Beddar never brought to your attention the dosage of

1 Gray?
A Yes.
Q. Had he brought it to your attention prior to the

TBI being delivered, what would you have done?
A. I would have corrected the misgtake on the
pregeripticon and delivered the correct dose, cor rewrote
the prescription and instructed him to recalculate it and
deliver the right dose.
0. When Dr. Beddar iz doing his calculations on this
case, would he have had the benefit of Exhibit 4, which
is your 1-17 note which says 10 Grays?
A Well, he did the calculation on the z0th,
according to this signature, =0 he would have had the
17th.
0. ALl right.

So had he chosen to review your note of 1-17, he

would have seen that there was a discrepancy between what
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you sald you wanted the patient to get and the
presgcription that you wrote?
A, Correct.
Q. Ckay, would you please show me the therapy
prescription for Joshua‘s TBI in BExhibit 1017

Doc, I am sorry, I should fcllow my outline a
iitrle bit. Let me withdraw that and ask you another
guestion.

In this case, would vou expect a radiation
therapigt to know that the doge ig subtherapeutic?
AL No.
0. Isn’t there a periocd of time that it takes to
deliver 1 Gray versus 107
AL Yes.
Q. And isn’t there a meter that clicks every time
some dogage is delivered?
A Yes.
. And wouldn’t the dosage of 1 Gray be significantly
less than the dosage of 107
A. Correct,
Q. Are you aware in this case asg to whether or not
any ©of the radiation techneologists had any discussions
with the child’'s mother about how guickly the treatmentc
went?

A, No.
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Q. What is the name of the piece of eguipment that
clicks every time a dosage of administration is -- a
dosage of radiation ig administered?

A, Well, there is a control panel for the linear

accelerator that 1s programmed with the dose as part of

that.

Q. Is there some audible sound that is made?

A No.

Q. Do you know wnat the time would be for a dosage of

1 Gray that ig fracticnated?

A. The prescription was written to go to a dose rate
of 5 to 10 centiGray a minute. I think this machine,
with these calculations, typlcally delivers it around 7.5
centiGray a minute. 8o a hundred centiGray would be

about 14 minutes.

. And that would be at what total dose?
A At a hundred, as I said.
0. My question is, if this child had received 10

Grays, how long would it have taken to administer the
treatment on a daily basig?

A. About 45 minutes or longer each day.

Q. And based upon the presgcription of 1 Gray, how
Long would it take on a daily bkasis, 14 minutes?

A, Substantially, ves.

Q. Would you expect that to be scmething to be picked
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up by a radiation technologist?

MR. GROEDEL: Objection.

You may answer.

MR. WALTERS: Objection.
A, They were carrying out the prescription.
0. Would yvou expect the radiation technologists under
thege circumstances to recognize that this was a
gubtherapeutic dose?
A No.
0. Iz there ever a point in medicine where nurses
will question the dose of a certain medicine that is
written by a physician because they know it to be not a
therapeutic doge, or do they 3ust blindly go forward and
administer whatever the physician has written?

ME. GROEDEL: Obijection.

You may angwer,

MR. WALTERS: Objection.

A. There is possibly a situation where they should
question.
0. All right, but that doesgn’t exist in radiation

oncology, in your cpinicon, under thege clroumstances?

AL No, no, it could exist, but it didn't.

0. Is there any other individual that was involved in
the delivery of TBT to this child who we have not

identified?
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A No.

Q. Were there any radiation records that you remcved
from thig chart at any point in time?

A No.

Q. When a patient ig being treated for TBI, do you

evaluate the patient at all --

A Yeg.
Q. -- on the dates of treatment?
A Typically on the first and last day, if it is

twice daily. In this case, it wase just on the first day.

0. So you evaluated Joshua on 1-26 before or after
his TRI?
A. I think it is probably afterwards, because I

comment he tolerated 1t.

Q. Where 1s your note of seeing him on 1-267
A. It is in the hospital record.
0. Okay, can you show that to me?

MR. GROEDEL: We didn’t bring the hospital
record with us.

MR. MARGOLIE: Well, mavbe we can break and
yvour can get it, because I asked you te bring any
and all reccords that he authored relative to his
treatment of Joshua, and he certainly identified
that as a record.

0. (Continuing) So you would have seen him on the
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26ch?
A, Correct, that is what I wrote, a note.
Q. Okay.
And do you recall what the note indicated?
A It is a short note, basically, patient was seen,

plan to deliver TBI at 333 centiGray fractions g.d.,
received first TBI doge, tolerated treatment well, and I
signed it.
MR. MARGOLIS: Marc, if you want to break
now, or I can come back to it later.
MR. GROEDEL: No.
MR. MARGOLIS: I need it.
MR. GROEDEL: I think we have 1t in this
folder here. Yes, this 1s the one, I think.
Iz thig it?
THE WITNESS: Uh-huh.
MR. GROEDEL: This is it.
MR. MARGOLIS: VYeg, that ig fine, 1if vyou
could show 1t Lo him.
BY MR. MARGOLIS:
0. Doctor, your 1-26 note, that was done after the
TBI wag administered?
A, I will read it. Tt identifies itself as radiation
oncology, becausge this in an inpatient hospital note.

Starts TRI this a.m., will receive 3 fractions,

MORSE, GANTVERG & HODGHE




ic

11

12

13

14

15

20

21

22

23

25

5.8

then I put parentheses, one g.d. of 333 centiGray from
1-26 to 1-28 prior to BMT -- bone marrow transplant.
Tolerate at first, XRT fracticn, without acute toxicity,
and I signed 1it.

Q. Did vou review any records before you dictated the

1-26 note, or signed the 1-26 note?

A I wrote it. Yes, I handwrote it.

Q. I understand that. Did you review any records?

A, I can’t recall.

Q. Why would vou have -- you indicate in your 1-26
note that he received -- that would be a therapeutic dose

of 10 Grays, wouid it not?
A, That was the intended dose. That is what I
thought he received.
0. Okavy.

Well, why -- if vou are checking on the patient
after TBI, why wouldn’'t you review the records of the TBI

to determine whether or not he received a proper dose?

A Well, it was -- the chart was in the -- both
charts were available. I did not check it specifically.
o. That is my question, 1f you wanted to, the chart

wag avalilable for vou to check on 1-26, his TBI reccrds?
A Exactly. I have geen the patient in the clinic.
Q. Okay .

And had vyou done that, yvou would have been able to

MORSE, GANTVERG & HODGE




1C

11

12

13

17

18

1%

20

21

22

24

25

58

determine that there was an error in dosing, correct?

A, Correct.

0. Now, Doctor, would you please pull out for me --

tell me this:

Did you gee him on any date other than 1-26 after

TBI, either 1-27, 1-287?

AL I can’t recall.

Q. If you would have, dc you believe you would have

written a note?

A, Not necessarily, unless there was a change.

0. Okay.

Now, please show me,

from Exhibit 101, the

prescription for Joshua's TBI?

A Tt is the top line (indicating).

MR. MARGOLIS:

Doctor, why ig it, aftex

Joshua's -- you know what? Lelt me get back to

that on clean-up, all right?

Marc, I don’'t know how you want to do it.

I want to mark this,

fo make reference to it, but

I don't know 1f you want me to put it on the

original, or how --
MR. GROEDEL:
back of it.

MR. MARGOLIS:

Why don’t vou put it on the

Fine.
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BY MR.

Q.

{Thereupon, Plaintiff’'g Exhibit 102 was
marked for identification.)
MARGOLIS:

Doctor, handing you what has been marked on the

back lower right-hand corner as Exhibit 102, what is

that?

S

This is the prescription.

For Joshua’'s TRI?

Right, as well as his subsegquent treatments.
And that is written in vyour hand?

Yes.

Is there anyone’s writing that appears on that,

other than your own?

A.

0.

Yes.
Read it for me?
MR. GROEDEL: Read what?
ME. MARGOLIS: The writing that is nct his.
I think the 18X.
Where is it?

Under beam and energy, the second from the lastc

Who wrote 18X7
From down below, it is Dr. Beddar.
All right.

And ig all of the other writing yours, other than
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18X7?
A Well, scome things were crossed out. I don’'t know
who wrote over scome of thig.
Q. Ckavy.
Ig it your testimony that on the 1-17-2000 top

line that says, total body irradiation, it says, Total

Doge (Gy)?

A Yes, 1 Gy, vyes.

0. And something is crossed out over that, in that
box?

Al Yes.

Q. And that wasn't you that did that?

M. I can't recall. When I met with -- after the

lawsuit was filed, I was meeting with somecne, and I made
marks on it unintentionally, and he corrected me.
Q. Okay, who were you meeting with when these marks
were made?

MR. GRCEDEL: Obhjection.
Q. {Continuing} Unlesg Mr. Groedel advises you not to
answer, I am going to ask you who vou were meeting with
when the marks that are under the first line of 1-17
Total Dose were made?

ME. GROEDEL: Well, I am going to insgtruct

him not to answery, because we believe that that

meeting took place in the context of guality
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assurance/peer review and therefore is privileged
from discovery.

So 1f that meeting is -- 1f that meeting is
protected, then I think the identity of the person
invelved in that meeting is protected, as well.

MR. MARGOLIS: Marc, I guess my guestion
would be that the discussions of the meeting are,
but I don't believe the attendees are. I am not
asking what was discussed, I Jjust szaid, we have an
altered dccument --

MR. GROEDEL: Right.

MR. MARGOLIS: -- he has testified that
there was a witness.

MR. GROEDEL: I understand.

ME. MARGOLIS: I just want to know who the
witness was.

MR. GROEDEL: Yes. &And I think, for the
time being, I have to take the position that I
cannot identify that person at this time.

MR. MARGOLIS: Okay, and just --

ME. GROEDEL: I mean, we may change our
mind later, and if so, I will let vou know.

But I don’t think you need that information
now, to continue on with vour questioning about

this document.

MORGSE, GANTVERG & HODGE




i0

il

12

13

14

15

16

[
~]

i8

19

20

24

25

132

So for the time being, the answer is, we
are not going to identify that individual, and you
can go ahead and guestion him.
MR. MARGOLIS: And just in response, so
that the record is complete, a gignificant portion
of this case involves an alteration of a medical
record, when it wag made, by whom it was made. I
think these are some of the most pivotal igsues
that are in dispute in this case, and there was an
evewitness, and that information is not being
provided tc me at this point in time, based upon
coungel’s instruction of the witness to not
angwer.
BY MR. MARGOLIS:
0. Dr. Kingella, was more than one person pregent
when -- well, let me ask the guestion this way, because I
think vou contradicted yourself, and I want it to be
clear.

bid you author the change that is under Total Dose
1-17-20007
AL I am not sure.
Q. Okav.

1f you didn’t, do vyou know who would have?
A, No, I do not.

Q. You may have nmade that change, but ycou don’'t
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recall whether you did or whether you did not?

A. That is correct.

Q. Do you know how many changes were made in that
box?

A, No, I do not.

MR. MARGOLIS: May I see that original,
please.

{(Thereupon, the document was handed to
Mr. Margolis.)

MR. MARGOLIS: And in going forward, it
should not be construed as a walilver for me to
redepose the witness on these issues after th
court rules.

BY MR. MARGOLIS:

Q. Do you always use a black pen?
AL No.
O, In locking at the alterations that are set forth

on Exhibit 102, in the top box of Total Dose (Gy), does
that appear to you to be vour handwriting?

A, I can't tell.

. You indicated to me that that may have been vou
that made the change, but thereafter it would have been
brought to your attention that that was not something
that should be done?

MR. GROEDEL: Objection.
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Can you restate that? I am not sure I
understand the gquestiocn.
MR. MARGCLIS: Sure.
Q. (Continuing} I thought I heard you testify that
this may or may not have been you who made the change.
If it was you that made the change, it wasg brought to
your attention that that wasn’t something that you should
have done?
MR. GROEDEL: Obijection,
You can answer.
(Continuing) Is that --
A. Correct.
Q. Okay.
Why was it that vyou learned that that was
something that you shouldn’t have done?
MR. GROEDEL: Objectiocn.
You Ccan angswer.
A, I was explaining to someone what the correct dose
should have been, and unintentionally, I wrote in -- I
said, this is what I gshould.
And then the person said, don’t use it, don’t use
a pen arcund a medical record.
Q. And vyou are indicating that this meeting that took
place where you may have altered the medical record, but

yvou don’t know if you did, was clearly done after the
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lawsuit in thig case was filed?

A. Right .

Q. So there would be no way, if you made this
alteration, that it would have been apparent in the

medical record chart pricr to July of 20017

A, This -- right, this meeting was after 2000 -- July
of 2001.
O. End no one brought Lo your attention that there

wag a mistaken dose given toe Joshua as part of his TBI

before the lawsuit was filed?

A. I do not recall. No one brought it to my
attention.
Q. And again, are you saying that it may have been

brought to your attention but you do not recall, or it
was not brought to your attention?

A I do not recall it brought to my attention. I
don’t remember.

Q. Are you aware of anybody else who would have made
the alterations on Exhibit 1027

A I mean, this is a department record. Anyone in

the department cculd have, potentially.

Q. Do you know why anyone would have?

A, I do not. Possibly whoever wrote the ancnymous
letter.

Q. So you are saying that someone may have had an
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intention of framing you?

ME. GROEDEL: Cbjection.
Q. (Continuing) You make a corollary to the anonymous
letter. What 1s your thought process on this?
A. Anyone could have. I mean, this is in an area
where anyone in the department could find it.
Q. Well, can you testify under cath today why anyone

in the department wculd have any motivation to make this

alteration?
A I don’'t kneow cf any.
C. Okay.

Well, what did you mean when you sald it may have
been the person who sent the anonymous letter? Those are

vour words.

AL I am not sure.

Q. So you saild it, and you don't know what you meant?
k. Uhi-hub.

o. If Dr. 8hina were to testify that he brought the

subtherapeutic dogse to your attention before the lawsult,
are you saving that he would be untruthful in that lssue?
MR. GROEDEL: Objection.
You may answer.
iy I do not recall any conversation with Dr. Shina.

And there is no record of my meeting with Dr. Shina.

Q. So the fact that there would not be a record of
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your meeting with Dr. Shina would mean that he wouldn’'t
have brought to yvour attention that this was a
subtherapeutic dose?

A. Not necessarily. But I schedule my meetings with
people, or my secretary does.

0. Ian’t it a fact, Doctor, that it was brought to
vour attention that there was a subtherapeutic dose prior

to the lawsuit being filed in this case?

A, No.
MR. GROEDEL: Objecticon, asked and
answeread.
A. {Continuing) No.
Q. And if other people were to testify that that did

happen, they would be wrong?

A Right, correct.

Q. Would vou please turn to Page 17

AL In this {(indicating)?

Q. Yes.

A Okay.

0. Tg all this yvour writing?

A. Again, except for the 18¥% and the note from

Dr. Beddar.
Q. Okay, the 1 Gray is vours?
AL The 1 Gray 1s mine.

MR. GROEDEL: The circle?
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BY MR.

Q.

THE WITNESS: I have no idea.

MR. GROEDEL: On the copy that you gave
him, there is a circle, and he doesn’'t know how
that got there.

MR. MARGCLIS: Yes, I didn't see 1t on
there.

MR. GROEDEL: That may be inadvertent from
yvour office.

MARGOLIS:

Why is there a change on the 5-10 note between

Page 1 and Page 27

A

I noted in my records, on 5-18, the patient gets a

change in the prescripticn. 8o that the change from the

5-10 prescription reflects that on 5-18 on this chart

that we changed what we were doing, so we cloged out that

o]

O o T

>

reseription and wrote a new presgcription.

But you gave him, on 5-10, 35 Gys; is that correct?
That was the intent.

Okay.

That was written in blue, it looks like.

All right.

And then when was the prescription changed?

On the 18th.

Then it would go to 17 and a half, correct?

Right.

MOBRSE, GANTVERG & HODGE
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0. Well, why is it, 1f you look on Page 2, there is a
change of the 5-10 presgcription, why would you change
what was already administered, 1f you are administering a
new dosage on 5-187?

A Because between 5-10 and 5-18, Joshua only
received 17.5 Gray. If we were golng to continue this
without the change that is down here {(indicating), he
would have received 35 Gray. BRBut indeed, he only
received 17.5.

Q. How do you know that?

AL Because that 1s what he received. On 5-18, when I
am doing a second simulation, I write a note, and it is
on 5-18 -- it is here, but I am not gure where it is

here. Let me gee.

Q. T guesg my guestion, Dr. Kinsella --
A It is on Number 5, okay?

0. Where are we at, 5-187

A 5-18.

Treatment fields modified based on MRI scan. Will
boost to 17.5 Gray and 7 fracticons. Total dose 35 Gray.
Q. Okay, go that would be the dose that would be
changed from the 18th forward; is that correct?

A Right.
and what that says is that priocr to the 18th, if

vou go back to the deosing, he received 17.5 Gray.
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O. Ckavy.

A. So the total dose I wanted to deliver ig 35 Gray
to this boost volume.

O. Okay.

A, So I changed the prescription from the 10th,
because he didn’t indeed receive 35 Gray. It is updated
on the prescription from the 18th that he received only 7
of those intended 14 treatments, or he received only 17.5
of the intended 3% Gray.

Then our intent was to give the other 17.5 or
geven treatments to this altered volume, based on the MRI
scan.

Q. So you altered the document in the past to reflect
a modified prescription which would then appropriately
set forth what the intent was of this c¢hild to receive?
MR. GROEDEL: Do you uncerstand the
question?
THE WITNESS: No.
MR. MARGOLIS: Would vou read it back.
(Record read.)
A Yag, that would be a standard policy.
0. Okav.

I guess what I don’t understand is why vyou just

wouldn’'t change the prescription on the 18th, and leave

the prescription that was administered to him on the 10th
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the way it was? PBecause i1t had already been administered.

A, No, it hadn‘t.
Q. Okay, maybe that is where I am misging you.
A. Right, right.

So on the 10th --
0. Well, on the 18th, Doctor, is when you changed the

prescription, correct?

AL Right.

Q. And on the 10th, what did he receive?

A, Between the 10th and the 18th, he received 17.5%
Gray.

0. Okay .

A So on the 10th, he received 2.5 Gray, and I am not

sure what day of the week it is, but --

o Ckay.

A. -~ you can go back, and then the next -- until he
got -~ he got seven treatments between the 10th and the
18th

Q. Ckavy.

A Sc then he has another MRI gcan, we say, we don’'t

have to treat the entire brain, he has gct bone
metastages, s we modify the field and modify the
prescription because we didn’t -- what we wrote on the
10th, indeed by the 18th we had modified, and tThen we

wrote a new pregcription.
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0. Ckay.

Do vou agree with me that there 1s no record in
the chart that you are able to show me that gets forth
that the TBI prescription that you gave him on the 17th
was 1 Gravy?

A. I don't -- say that again. I didn't understand
that.

MR. MARGCLIS: BSure.

Could you please reread that.

{(Record read.)
BY MR. MARGOLIS:
Q. Let me ask the gquestion again, Doctor, btry Lo
clean it up.

Can vyvou show me anything in vour handwriting which
setg forth that you pregcribed 1 Gray of radiation on
January 17th to be administered in his TBI on the 2&th,
27th and 28th?

A. Well, it looke like 1t is written over. I mean,
cthat says 1 Gray and 0.333 Gray.

Q. So Exhibit 102 -- is that what it says on the
back, sir?

A. That 1s right.

Q. You are gsayving that if yvou look at that, that that
is what demonstrates the 1 Gray that he was administered?

L. Right.
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Q. Okavy.

And we agree that somebody wrote over it to show
what the therapeutic dose wag, but you don’'t remember if
it was you or not?

A. I do not.
Q. Ckay.

Let's go the same thing, let’s go the dose per

fraction.
A Uh-huh, dose per fraction.
Q. There also -- that also appears to be a

modification on 1-177
AL Right.
Q. Would yvou agree with me that vour same answers Lo
my guestions would apply relative to that, as well, vyou
may or may not have done it, you don't know?
A. Right.
G, Okay.
Do you know how many times that was altered?
A, No.
2. You would agree with -- yes, I will get to that

vou would agree with me that any alteration would be

unethical?
MR. GROEDEL: Objection.
You may answer.

A, Any intenticnal alteration, ves.
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0. How do yvou find the word -- define intent?
A. That I purposefully changed it to hide something,
how is that?
0. Okay.
Is a negiigent alteration violative of the
guidelines of UH?
MR. GROEDEL: Objection.
You may answer.
A I don't know.
MR. MORIARTY: May I see that original for
one moment, please?
{(Thereupon, the document wasg handed to
Mr. Moriarty.)
MR. MORIARTY: Off the reccrd for a second.
THE VIDECGRAPHER: Off the record.
{Thereupon, a discussion was had off the
record.)
BY MR. MARGOLIS:
Q. What is the protocol, if you determined that there
hag been an error made in the dosing of a patient such as
thege circumgtances?
A. It generates a report called a dose discrepancy
form, or something like that, that is ocutlined, and the
detalils are briefly summarized, and i1t is signed by the

physician and reviewed by quality assurance.
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Q. Did you ever represent to the tumor board that you
gave Joshua 10 Grays when vyou knew you had not?

A No. T always thought T had given him 10 Gray in
the tumor boards.

Q. Was a dose description form or discrepancy form

generated based upon the treatment you provided to

Joshua?
MR. GROEDEL: Objection.
You may answer.
A, I don’t know of any.
0. Why wouldn’t you have done so after you learned

that there was an error?

A, I learned of the error after July of 2001, and I
am not sure what the purpose of that would be.

Q. What duties do you owe the family of a patient
under these circumstances?

A. Well, I certainly will apologize when I gee them,
but I wasn’t sure 1if it was appropriate at this point,
when I learned of this, over a year after his death --
Q. Had you learned --

A, - - that I would, you know -- you know, I am not
sure 1if that is appropriate for a physician, at this
point, when a suit has been made, to interface with a
fFamily.

0. Had thisg been brought to your attention earlier,
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what would yvou have done?

L. I would have met with the family, I would have
notified the pediatric oncologist and met with the
family.

Q. And the first time you would have informed

Dr. Wiersma of this mistaken dose on your behalf was

when?

A It was when we reviewed the chart after the
lawsuilt.

Q. At any point in time in your treatment of Joshua,

did you tell the family that you were a physician
operating independent of University Hospitals?
A No. I have wmy name tag on all the time, it says

University Hogpitals cof Cleveland, and describes me.

Q. Who wasg your employer in 1999 and 20007

A. Technically it is University Radiation Medicine
Associates.

Q. At all times vyou treated Joshua, it was on the

campus of University Hospitals?

. Yes. That is the only place 1 treat patients.

0. Do you have any independent recollection of
Joshua?

A No, I do not.

o. Would you agree with me that as a result of the 1

Gray being administered, that Joshua was denied any
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1 cpportunity of the benefit of TBI?

2 MR. GROEDEL: OCbjection.

3 You may answer.

4 A, No.

5 Q. So you believe that whatever benefit he could have

6 gotten from TBI would not have been altered had he

7 received 1 Gray versus 107
8 A I didn’'t -- my response was not to that question.
9 0. And T know, and I followed up with ancther

10 guestion, didn’t I?

11 A, Would it have changed his outcome? No.

i2 MR. MARGOLISZS: That wasn’'t the guestion I
13 asked vyou.

14 Would you read the guestion back to

15 Dr. Kinsella.

16 {Record read.)

17 A {(Continuing) In Joshua’' s situation, I don't think
18 the TBI playved any -- either the 1 or the 10 Gray --

19 played any dose in -- any role in his ultimate ocutcome.
20 Q. Why did vou then tell him to get TBRI, 1if 1t would
21 have played no role in his ultimate outcome?

22 h. I think the intent and the discussions we had was
23 this wag an attempt to tyy to delay the time to failure

24 and death.

25 0. So let’s talk about what the intent was of Joshua
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being administered TBI.

A. Uh-huh.

Q. It was to hopefully have him go into a period of
remission and increasgse his time of survival, but not an
ultimate cure?

A. That is cerrect.

o. Based upon him receliving 1 Gray as opposed to 10,

wag the intent of him receiving TBI thwarted?

Al No.
0. Then why do it at all?
A Well, I think that it is not common -- 1t is not a

standard of care today, and it was an attempt to delay
time Lo recuxrrence, but total body irradiation is a very

gmall part of his overall treatnent,

O, Okay, we are talking --
A. His overall treatment wasn’'t working.
Q. We are talking about what the standarxd of care was

in 2000, are we not?
AL Correct.
Q. All right.

And it 1s vour testimony today under oath that the
intent of this child receiving TBI was not adversely
affecred as a rvesult of him being administered 1 Gray
versus 10; 1s that correct?

A In Joshua's case, yes,
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Q. Okay.
A, Again, the intent was to give the 10 Gray, but I

don’t think that it --

Q. But it made no difference?

A I don’'t -- in wmy heart of heartsg, no, unfortunately
not.

Q. But in 2000 when it was administered, vou were

hoping it would?

A The repeat restaging by the MIRBG and the MRI sgcan
that were done, I think, on the 6th and the 7th and the
10th were pretty humbling in terms of assessing his
chances with anyvthing we had.

Q. Doctor, did you expect this c¢hild to have the
potential of benefiting from TEBI when i1z wasg administered
in January of 20007

AL Yes.

O, Okavy.

And point in fact, it was rvepresented to the
parents of this child that TBI would hopefully be of some
benefit to him, and that ig why it was being administered
in Januvary of 2000, correct?

A Correct, correct.
Q. And in your opinion, the fact that there was a
change in a subtherapeutic dosge did not in any way

negatively impact the intent of TBI being administered?
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A. It may have negatively a little, but it didn’t

mean the difference between cure or prolonged
Q. Okay.

Do you think he would have died of the

he did in June of 2000 had a therapeutic dose
administered?
A It would be speculation. If not June,

have been July or August.
Q. What chance of survival do you believe
for cure?
MR. GROEDEL: At what point?
MR. MARGOLIS: January of 2000.
A. After the restaging? We certainly put

than five percent, and probably realistically

Q. When did the restaging occur?

4. On the éth and the 10th of January.

Q. Okay

A. Part of it. There may have been more,.
Q. Have vou destroyed any medical records
case’?

A. I have not.

Q. At any point in time, have you gone to

survival.

causes that

been

it would

Joshua had

it at less

2210,

in this

the medical

records department to review medical records in this

case?

A No, I have not.
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Q. So you have never gone to the medical records
department to cbtain Joghua Valdivieso's medical chart?
A No, I have not.

Q. When vou go to the medical records department, do
you have Co sign the chart out?

A To be honest, I have never been to the medical
records department.

Q. Have vou asked that Joshua’s chart, hospital
chart, ever be brought to your office?

A. No. The first time I saw the chart was earlier
this morning.

Q. If you make a mistake in a medical record -- this
has happened to you in the past, has it not? I mean, if
& mistake is made in a medical record, isn't there a
gpecific procedure that is to be followed?

A. Usually date 1t and record what was done.

G- And do you pub error -- or crogg it out and write
error, and then write in what is correct?

AL That can be the case.

0. And you would have had occasion to do that prior

to July of 20017

A. In what, though?
0. In a medical record.
A. Say those dose administrations that we talked

about, if there ig a misadministration, we will then go
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back and alter the chart to reflect the right
administration, whether it was an underdose or overdose,
o then reflect what was given.
Q. What about in patient care medical records, if a
mistake is made and you cross it out and you write error
or void, is that something that you do, or do you just
crogs 1t out and write in what you believe to be correct?
A, I usually would indicate an error, I wrote the
wrong note in a patient’s chart.
0. Ckavy.
A S0 I had two chartg there, and I wrote the wrong
note, o I Just reflected, put wrong patient, and then
wrote the correct note.
Q. Would vyou agree with me, 1f a phyeician discovers
that they have made a mistake in the treatment of a
patient, they should nct take steps in an attempt to hide
or cover up that mistake?
AL Correct.
Q. Would vou agree that it would be inappropriate to
bill for medical sexvices which in fact were nct provided?
MR. GROEDEL: Obljection.
You may angwer.,
AL Correct,
Q. Who was responsible for the medical recoxds that

were utilized to bill for Joshua’'s TBI January 26th,
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27th, 28thv

A We have a billing agency that does that.

Q. Do you generate any records that they review?

A, No.

Q. Who does?

A. There is a billing specialist.

Q. Who are they?

h. It is Walt Blackam. It is a company that we gtill
use.

Q. Have you ever been sued for malpractice before
this?

A No, I have not.

Q. Do you have any enemies in the department that vyou

can think of that would write Exhibit 197
MR. GROEDEL: Objection.
You may answer.
o. (Continuling) The reasgon I ask that is that vyou had

indicated that whoever wrote that may have modified the

chart.
A Not that T am aware of.
Q. Have there been any complainte that have been made

against you during vour periocd at University Hospitals?
Fi None that --
MR. GROEDEL: Objection.

0. Either by regidents or other staff?
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Q. Do you believe that Josh’'s period of event free
recurrence would have been at all altered had he received

a therapeutic doge of TBI, based upon what you knew in

20007
A. I am not sure.
0. Had the therapeutic dose of TBI been administered

to Joshua in January of 2000, would he have developed the
skull metastasis that he presented with in May of 20007

MR. GROEDEL: Ckijection.

A T am not sure.
Q. Doctor, would vyvou go tc this category, B.
A. Do you want this back, or where dees this go?

MR. MARGOLIS: You can just give that to
the court reporter.

MR. MORIARTY: Unless you are pretty close,
within moments of being dons --

MR. FINELLI: We are not.

MR, MORIARTY: When vou get to the next
breaking point, let’s take a break.

MR. MARGOLIS: We can take a break right
now.

THE VIDEOGRAPHER: Off the record. End of
Tape 1.

(Short recess had.)
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BY MR. MARGOLIS:

0. Dr. Xinsella, would yvou please go to the
pregcription sheet in the original?

A. (Witnegs complies).

Q. This meeting that occurred where you may 0¥ may

not have made the alteration, where did the meeting occur

at?
A. It was in my office.
Q. How many people cther than yourself were presgent?
A. T™wo others.
Q. Were the two other people that were there
attorneys?
A, No.
. Were they employees of University Hospital?
MR. GROEDEL: Obijection.
You may answer.
A Cne was.
Q. Who wag the other?
A. A physician.
Q. Wag it Dr. Wiersma?
MR. GROEDEL: Objection.
You may answer.
A Yes.
Q. Have you discussed with Dr. Wiersma whether or not

she has any recollection of you altering the medical
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records at that meeting?

A. No, I haven't.

Q It is nothing that the two of you have discussed?
A No.

Q Okavy.

You referred to the TRI dosge sheet when vyou
treated the patient on 5-10 and 5-18, correct?
A, I don’t understand the guestion.
Q. This TBI dosage sheet which we have marked on the

back as Exhibit 102 -~

L. Right, vyes, correct.

0. -- that i1s an ongoing sheet, correct?

A, Correct.

0. It is the same sheet that you utilized for his

prescription for the TBI on 1-17, correct?

FiN Correct, vyes.

G. So whatever notations would have been on the sheet
on 1-17 would have been present when vou reviewed the
sheet agaln to write the 5-10 dosage, correct?

A Correct.

Q. And whatever ncotations would have bheen on the
sheet on 1-17 would have been present when you reviewed
the sheet for the 5-18 dosage, correct?

A Correct.

Q. Why didn‘t you see, on 5-10, that he was given 1

MORSE, GANTVERG & HODGE
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Gray, if in fact the change to 10 Grays didn’'t occur

until after the lawsuit was filed?

A. Well, I didn’'t -- I missed it.

o. You looked right at the sheet and you didn’t see 1
Gray”?

A. That is correct.

Q. Do yeou think -- 1 Gray for TBRI in January should

have stood out like a flashing red light as being a
subtherapeutic doge tc a man of your skill, education and
experience, true?
A, If I saw it, ves.
Q. Okay.

So your testimony is that yvou looked at Exhibit

102 on 5-10 and vyou didn’t see that on 1-17, 1 Gray wasg

given?
Al Correct.
Q. And yvou locked at Exhibit 102 on 5-18, and vyou

didn’t see that 1 Gray was given?
A Correct.
Q. Do you think it would be more probable for you to
have, guote unguote, missed i1t, if in fact by 5-10-2000
the alteration had already been made?

ME. GROEDEL: Objection.

You may answelr.

A, I don't know.
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Q. Did vou tell anvbody else pricr to today's
deposition that you in fact are the one that made the
alterations on Exhibit 1027

A No.

I am not sure if I said that today. I said, vyou
know, during the meeting --

0. Doctor, let me be nauseatingly clear.

Did vyou make the alteratiocons that appear on
Exhibit 102 where 1 Gray turned intc 10 and 0.3233 turned
into 3.333, were those made by yvour hand, ves or no?

MR. GROEDEL: Obiection.

I am not sure. I don't know.
They may have been, vou don't know?

They may have been. I cannot recall exactly.

© » o »

And vou will agree with me, 1f they would have
been done by your hand, that wouid not have been the
proper thing te do?

A, Correct. I mean, I did it unintentionally.

Q. If you did it unintentionally, would you have had
any folleow-up corresponding record that you would have
authored or dictated or generated to reflect that this
was something that was done unintentionally by you?

A, 1 did not.

o, All right.

Do you know if these two people who were in the
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room actually saw you alter it, 1f you did?
A, Cne of the persons said, don't mark that chart,

keep that pen away.

Q. Eefore or after you -- before or after the
alteration?
A, I can’t recall. It was a person I was explaining

what happened, or what I thought happensed, in terms of
writing the wrong dose.

0. It presumably would not have been Dr. Wiersma who
gald, don’'t alter that, keep your pen away, 1t would have
een the other individual?

A That is correct.

0. The chart that is on the front, Doctor, what is it
marked, please, the exhibit number on the front; is it

100 on the front of that?

A, Of the whole thing?
Q. Yeg.
A, 101.
O. 101,

Where is that chart normally kept in the regular

course of business?

A. Since he died, we sgend them out to gome
contractor.

Q. Before hig death?

A. Down in the department.

MORSE, GANTVERG & HODGH
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1 0. Of radiation --

2 A. Radiation oncology, correct.

3 Q. At =zome point in time, have you caused that chart
4 that is marked 100 -- is it 1017

5 A 101.

6 Q. -- to be in vour office under lock and key?

7 A. Since I met with Marc Groedel in February of 2002,

8 he requested I keep the chart.

9 Q. All right.
10 I am going to reguest that the chart remain in the
11 offices of Reminger & Reminger and --
12 A, Sure.
13 Q. -- be under the custody of Mr. Grcoedel --
14 A. Where it has been since whenever vyou requested 1t.
15 I mean, I haven’'t had it recently. I don’t know when I
16 gent 1t down there. It was a couple -- several weeks
17 ago.
18 O. So the original chart has been here for several
19 weeksa?
20 AL Yes.
21 ME. GROEDEL: A week or two.
22 THE WITNESS: Well, whenever, vyes.
23 Somebody from your office picked it up.
24 MR. GROEDEL: We will agree tc keep 1it.
25 MR. MARGOLIS: Thank vou.
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RY MR. MARGOLIS:
Q. Doctor, would you please go to Dr. Kinsella
Exhibkit B, and turn to Page 14.
A, Unh-huh, I am there.
Q. What is -~ are those your initials up on the top
that says, radiation oncologist?
A. Yesg,
0. Wag this what vyou had indicated he needed before
it was decided that he was going to get TBI?
A. Yes, thisg wag going to be part of what he needed.
0. Okay.

Would this be rendered basically not part of his

radiation treatment hecause of the change --

A Correct.

Q. -- to TBI?

A Correct.

Q. Would you have expected -- strike that.

A lot of this stuff, we have already gone over,
and I don't want to duplicate,
Would you please turn to Page 32.
MR. WALTERS: Can 1 get a clarification?
Are we now on something that you are going to be
designating as an Exhibit B, or --
ME. MARGOLIS: Yes, Steve, the front says

Exhibit B.
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MRE. WALTERS: Ckay.

MR. MARGOLIS: And then --

MR. WALTERS: And prior to thig, we were

talking about one that says A?

MR. MARGOLIS: Yes, gir.

MR. WALTERS: All right.
Q. {Continuing) Page 32, sir, what is that?
A This is a phyvsics check of the whole brain
irradiation prescribed the day before.
Q. Why was not a similar sheet done -- well, strike
that.

Look at the bottom right-hand corner, it says,

physician.

A. That is right.

0. Iz that your signature?

A. Yeg, it is. It is --

Q. Why is it that you would have signed cff on this

phyaics check for his May treatment, but you would not
have gigned off for the physics check of his January

treatment?

AL Well, that was the policy, we didn’'t sign off on
the TBI.

Q. Okay, but yvou signed off --

A Right. That is why I am saying that 99 percent of

what we do, there is this interaction, so we see 1t
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different times.

Q. Why ig it different for TBI?

A. We detected a flaw after -- as a consequence of
thia.

Q. Wag that a flaw that wasg sygtemic just to UH --

MR. GROEDEL: Objection.

Q. -- or is that the way the community of radiation
oncology operates?

MR. GROEDEL: Objectiocn.

You may answer.
I don't know.
Would you please go to 33.
{(Witness complieg) .

What is this?

Poeor oo P

wag prescribed on the 18th, and this is being done on the
15th.
Q. And who were the folks -- it says, Calculated by
J. Wright. Who is Checked by?
A. That ig a good question. It must be a physicist,
but I can't recognize Lhe writing.
Q. Okay.

When did vou say he had another restaging in
Januarvy?

A I would have to look at the records, but my

MORSE, GANTVERG & HODGE
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recollection is the MIBG gcan wag on the 6th or 7th and

the MRI gcan wag on the 10th or 1ith --

0. Okay.
A, -- of January, 2000.
Q. When you appiied for privileges or employment at

University Hospitals, what was involved in that process?
A. I can’'t recall exactly. I assume I filled out a
garies of forms.
Q. Okay .
And did you have meetings with anybody from UHE?
MRE. NORCHI: Objection.
MR. GROEDEL: You may answer.
A, I can't recall. I think T just submitted an
application form.
Q. All right, and vou don’t recall having any
interviews with anybody at UH?
While I wag being recruited, which g --
Well, that is what I --
Okay.
Ckay, maybe that is different --

Right, it is.

O S S

-~ than the actual --

It ig different.

b

o. Because vou don't do the application until an

offer is extended --
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A. Right.
Q. -- predicated on being credentialed.
A, And accepted.
0. And accepted.
Who wags -- who recruited you?
A. There was a search committee that was established

by both the Dean and the CE0C of the hospital.
Q. Can you give me names?
A Jim Willson, who is the head of the Ireland Cancerx
Center, wag the chalry of the gearch committes. The other
members would have been, I think, Robert Ratchescon, who
ig the head of neurcsurgery; Marty Resnick, I think was
on the committee, who was the head chairman of urclogy;
and the chairman of neurosurgery. I think Tom Stellato
wag on it, who is the divigion head of general surgery in
the department of surgery. I think someone from the
department, I think it was from the -- well, they were
forming a new department, so it didn’t exist, but I think
it was Nanoy Oleinick, who is a Ph.D. radiation biologlist.
I am pretty sure that is it.
Q. Okay.

After you met them and they met you and the
decision was made that they wanted to extend an offer to
you --

A, Well, T then would have interviewed exbengivealy
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with other hospital personnel, but they were the search
committea, So they were -- but I met with Mrs. Walters,
My . Jacobs, Mr. Gray, Alan Gray was -- and most of the
other chairs.
Q. After they met you, you met them, yvou decided you
wanted to work there, they decided that they wanted vyou,
did there come a point in time where you had to go
through a credentialing process?
A Correct.
G. What did that entail?

MR. NORCHI: Objection.

ME. GROEDEL: You may angwer.

MR. WALTERS: Objection.

MR. GROEDEL: I will object.

You can answer.

A. Filling out standard forms for -- 1 think very
gimilar to most -- many hospitals.
Q. At any point in time in this procegg, did vyou

communicate to them the investigation that we discussed
carlier while vou were at University of Wisconsin?
A They were awars of 1t.
0. Okay.
How were they aware cf that, sir?
ME. GROEDEL: OCbjection.

You may answeyr, if vou know.
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MR. NORCHI: Objection.
MR. WALTERS: Objection.
A. I think direct guesticning. I assume they called
people. I don't know that for a fact.
Q. Okay .
So in the credentialing portion ot vycur process,
UH was aware of the investigation that we discussed

earlier that involved you at University of Wisconsin?

AL Correct.
0. Ckavy.
Did you -- and vyou verbally discussed that with

them during the process of these interviews?
AL Correct, as well ag with the gearch committee.
MR. MARGOLIS: Okay, I am goling to just
take one break to confer with my partner, and then
I think I am done.
THE VIDEOGRAPHER: Off the record.
(Thereupon, a discussion was had off the
record.)
CROSS BEXAMINATION
BY MR. NORCHI:
0. It is almost noon, Doctor. Good afterncon. My
name is Kevin Norchi, T briefly introduced mygelf
earlier. I repregent Universgity Hospitals of Cleveland,

and through that, I also represent David Abraham and the
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regpiratory -- I am sorry -- the radiology therapists. I
would like teo fellow up on scme of the responses you gave
to guestions earlier today.

A. Uh-huh. Yes.

o. I understand that when you came to University
Hospitals of Cleveland, and really started practicing in
March of 1998, the radiation oncology department at
University Hospitals of Cleveland, albeit generally okay,
if I can use that phrase, required some further
developnment by someone of your stature to bring it in
line with what wasg going on in the rest of the medical
community in this country, correct?

A Correct.

Q. And I understand that you implemented a lot of
changes to improve the radiation oncoclogy department at
University Hospitalg?

A Correct.

Q. If you don’t mind, can you outline some of the
changes that you implemented in the program from, say,
1998 through the early part of 20017

A Well, we talked in termg of developing the gsystem,
and that was gsort of the challenge that T was glven, and
the responsibility, as well as developing the integration
of radiation oncology with the cancer center, which it

hadn’'t previcusly been felt to be an integral part, and
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which it clearly should have been, and that was the
purpose of -- one of the purposes of recruiting me.

From the physician point of view, when I first
arrived, there were four physicilans, twoe of which were
near retirement. Right now -- and today, we have 13
physicians. So it has increased at least threefold. aAnd
the fourteenth will start in July.

The number of patiente treated, we were treating
between 75 to 90 a day. We are now treating about 300 a
day.

We have refurbished a lot of equipment in terms of
treatment planning. The decade of the 920z introduced CT
scanning in radiation oncology, and this concept of three
dimensional conformal irradiation, which wasn't being
practiced here, but at that time, by the late '90g, it
wag more or less the standard of care, and I introduced
that gystemn, some of which I helped develop when I was at
Wisconein under a federval grant.

And from the physician, I requested that we
specialize in areas of expertise and work with
multi-digsciplinary cancer Leams, and vou know, we have
accomplished that. So most of the physicians that have
joined us since 1998 have one or two funor sites that
they have principal interest in, and interface on a day

to day basis with surgeons, medical concclogists,
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pathologists, diagnostic radioleogists and cancer
biologists, for that matter, and basically are
responsible for contributing that part to the overall
comprehengive cancer cenier.

When I came, we weren’'t a comprehensive cancer
center. I thirk I facilitated that award from the
National Cancer Institute. And vyou had to show -- I
mean, it was in the so-called pink sheet from the Cancer
Center Review, I think in ’95, that they were clearly
deficient in radiaticon cncology, and by 98, they made usg
a comprehensive center, along with other things, but I
wasn't principally -- I wasn’t sclely responsible, but I
think I was a major player. So I think that is a case.

Nursing, we have a much better nursing system. T
think the nurses are now radiation conceology nurses and
are recognized as that, and work with individual team
members in terms of specific cancer sites.

So my nurse, Deb Harrp, interfaces with all the
gastrointestinal tumor patients with a sevies of other
nurges, as well as physicians. So there 1is a team
approach, and that is how cancer care ig delivered today.
And that was my challenge.

And the other i1s to integrate the community siteg
so that what we do at the UHC and what we do at Southwestl

General or Mercy in Canton or now Community Health
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Partners in Lorain or the Lake University Ireland Cancer
Center 1s, in a sense, the same, the game protocols are
avallable.

We have a system now that we can telecconference so
we can have joint rounds, they can participate. All of
the multi-disciplinary tumor boards cccur in radiation
oncology kecause we had space, buf we have become the
focus, I guess, of cancer care, as oppoged to being an
111 used accessory.

Q. Okay.

Who were the four physicians who were in the
radiation oncology department when you joined?

A, Dr. 8Shina, Dr. Novak, Dr. Pham, and Dr. Atunez.

And Dr. Atunez wag retired shortly after I came.

0. and where is Dr. Pham, is he st£i1ll --
A It ig a woman, it i1g Houng Pham. She is from
Viet Nam. She relocated to Seattle. Her husband is a

physician, a physical medicine gpecilalist, they got an

offer to go to the University of Waghington.

0. And when did she go ho Seatile?
A I January of 2001, I think, or December of 2000,
0. And is Dr. Novak still affiliated with the Ireland

Cancery Center?
I Yes, ves, he runs the facility at LUICC, at the

Lake University Ireland Cancer Center.
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0. And of course, we have heard Dr. Shurin’s name,

is still affiliated --

-- 1ls affiliated =still with the program?

A, No, Shina.

Q. I am gorry, did I say --
A Shurin isg the pediatric --
Q. Medical oncology.

A. Pediatric oncology.

Q. Dr. Shina --

A. Yes.

O.

A

early June, I am not sure when his last day is. And he
ig taking a peosition in Albuguergue, where he has
vacationed the last 20 years. But he has accepted a

position there to become chairman of a department at a

Right, he isg leaving at the end of the month, or

he

private hospital there, I think it is called St. Vincent's.

Q. Okay.

What ig Dr. Shurin’s -- does Dr. Shurin hold a
pogition within the department?
A No, she is division head of pediatric oncology,
her appointment i1s in the department of pediatrics.
Q. I migapoke.
A So that is her only appointment. She ig not in
the department of radiation oncology at ail.

Q. I am sorry, I misspoke. I meant Dr. Shina.
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A. Dr. Shina.

Dr. Bhina currently is the clinical dirsctor, and
he was appcinted the clinical director when Dr. Michael
Samuels left in, I think in -- I think we appointed him
in either March or April of 2000.

0. As part of the changes you have implemented at
University Hospitals of Cleveland and the Ireland Cancer
Center, did vou also implement education strategieg, if

you will, for the staff? You mentioned the nurses.

A. Right.

Q. Did you implement such --

A, Right, we have had --

Q. -- educaticnal programs for radiaticon therapiste,

physicists, dosimetrisie?

A Yes.

Q. Can you tell me what they were and when you did
that?

A, Well, one, there is a budget now for travel to

meetings that didn’t exist. And the physicists,
dogimetrists and therapiste have thelr own profeggional
gocietieg, gome of which have local meetings, and some of
which have national meetings. So that the carrct is to
have them present at those meetings, and then obviously
then to -- and they are ugually gent to a meeting, one

meeting a vear, Just for being on the staff, and i1f they
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are golng to present or have some type of committee
regponsibkbility in the national organization, then we
obviously support that. And the same is obviously true
with the physicians.

Q. Okay.

You were asgked earlier about the number of
pediatric total body irradiations that occurred at
University Hospitals of Cleveland since you arrived, and
you gave us a number.

I am not sure 1if I gave vou that number.
I thought it was 10 to 15.

That was 10 to 15 patients --

Oh, that were referred --

-- that Susan would refer tc me --

I am gorry.

poooro0o» o p

-- of pediatric cncology patients in a year, from
her practice,
Q. Okavy.

If you could, then, I will ask the guestion, how
many total body irradiations on pediatyic patients were
performed from the time you arrived in March of 1998 to
January 26th, 20007
A. This would be just an egtimate, an educated guess,
but I would say probably eight a vear.

Q. How many under your -- how many of those eight per
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year would be under vyour direction as opposed Lo
Dr. Shina, for example?
A. The majority of them, in the pediatrics. Don did
the adults.
Q. Okay .

I was looking at one of the forms that were
prepared for the administration of total body
irradiation, and it indicates that the -- maybe vyou can

help me, the dose rates --

A. This is A.

0. I am sorry, under A, Exhibit 13, for example.

A. Okay .

0. If you lcook at the top, it says, Dose Rate equals

100 MU, I presume, per minute?

I Monitor units -- I am sorry, 137

Q. Yes.

A Yes, monibor units per minute.

0. Before January of 2000, had there been a typical

practice where the doge rate was higher, for example,
around 300, for pediatric total body irradiation?

A T+ shouldn’t have bheen, I mean, because the dose
rate 18 -- as we said, is 5 to 10 centiGrayvy a minute.
These are just the monitor units based on the calculation
that dav. We know above that, you get unacceptable acute

lung and GT toxicity. And that has been worked out at
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St
mean,

Q.

Jude’s in Seattle,

it is -~

going back to the '70

Is thig dose rate, then, of a hundred

always given, to yvour knowledge,

. S0 T

, what was

for total body

irradiation in a pediatric patient?

A
centiGray per minute should have been --
15,

Q.

I can’t recall. But the dose

Okay.

Yeou mentioned that there are nurses,

rate in terms of
it can go up toc

but usually vou try te keep 1t at 5 to 10.

individual

radiation oncology nurses that would be assigned to a

particular attending physician --

A Correct.

Q. ~-- ig that true?

A. Uh-huh.

Q. And vou mentioned Deb Harrp?

A Correct.

Q. How long had Deb Harrp been working with you?
A In -- when?

0. Ag of January, 2000.

A. She may have started arvound that time. I would
have to look. I know Jill -- what was Jill’'s last
name worked from when I started, and then she became

the head nurse --

Q.

Uh-huh.

& HODGE

MORSE, GANTVERG




10

il

12

13

14

15

i6

i8

19

20

24

25

118

A -- okay? And the head nurse is a supervisory
pogition.

So I interviewed Deb Haryp, and I can’'t recall
exactly when she started. But I think it was sometime
late 1999, and Jill was still there as a sgupervisor for
all the nurses. BRut I have the busgiesgst service, s0 a
gupervisor couldn’'t work for me, -just bescause they are
Loo busy.

0. With regpect to Joshua Valdiviesc, what were Deb
Harrp’'s resgsponsibllitieg in January of 20007

A, With the pediatric inpatients, there would be wvery
little responsibility.

With an outpatient, principally outpatient
radiaticon oncology nurse, but the vast majority have iust
had adult oncology experience.

So when the patients come down, there ig a

pediatric anesgthesiology -- anesgthesiologist, and uesually
a nurse anesthetist there. So any dosages, and things
like that, are off -- are handled by them.

So our nurses have very littie direct supervisory --
gupervigory nurging for thoge particular parientes, Jjust
because they are so complicated, and they often even will
come down with a nurse from the floor.

o. Ckavy .

Would you have expected Deb Harrp to ses Joshua at
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anytime during his admigsion at University Hospitals from
January 20th through the end of the month?

A, Sometimes we would go up on the flcor, you know,
mostly for a visit. Butbt she would have no direct
regponsibilities, there is nothing in terms of her
nursing care that would need to be extended to the floor.
Q. You would not expect her to report back to you as
to whether the total body irradiation had actually gone
forward at that time, or where Joshua wag 1in the process
of the total bkody irradiation that you prescribed?

A. Well, I ses her every day, we talk, you know. I
am not sure what that means. I mean, again, she is not --
that Jogh had his second treatment and had his third
treatment, we may have said that. But I mean in terms of
other things, no, she is not responsible for looking at
the dose, for example.

o I didn't suggest that she was.

The question was whether or not vou would expect
her to at least follow the progress of Joshua during the
rotal bedy irradiation, not to establiish that the dose
wag appropriate or not, just to let vou know that the
total body irradiation was occurring; is that something
vou would expect her to do or not?

A Correct. But as I mentioned before, with the long

hours, the nursing oftentimes -- I principally see
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patients all day Monday, Tuesday and Wednesday,
cftentimes from 8:30 until 6:30 or 7:00. So Deb works
those three long days, and then sometimes she would work
shorter days or not work a Thursday oxr Friday, because
the hospital says work 40 hours and they can’'t pay -- no,
I mean, that isg how we get it up, so, you know, she --
she has agreed te that, which is --
O. Ckavy.

8o the hours that she works conform with what your

schedule reguires?

A Right.

Q. And you esgentially tell her what her hours will
he?

A No, no. S8he has a nurse supervisor. But it is
fairly predictable from week to week, of when T see -- my

on treatment patients are typically on Mondays, and I see
follow-ups on Tuesdays, and Wednesdays I see follow-ups
and do patients, on Thursdays and Fridays I will see some
new patients.

But vyou know, there is lesg direct clinical
activity on Thursdays and Fridays, so cftentimes she may
work for someone elise during those times, or may take her
comp bime,

0. Specifically with respect to Joshua, do you know

whether yvou or Deb, separately or together, wvigited
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Joghua in the hospital?

I can’t r=call.

And of coursge, vou know David Abraham, correct?
Yeg.

And he no longer works at the hospital?

Right.

Do you recall him to be a competent dosimetrist?

Yes,

S = R C

And vyou had worked with him for at least a couple
of vears; is that true?

A. I am not sure 1f he was there that long. I would
have to lcok at his record. I think he probably -- at
least a vyear, 1t may have been longer.

C. Okavy.

Well, during the year that you recall him working
at UH, he had prepared or calculated doses for patients,
some of your patients for whom you had given
prescriptions, correct?

AL Abzolutely.
0. Okay .

Have there ever been any occasiong where he felr

that the dose was unusual and bring that to youxr

attention?

A. Pogsibly. I can‘t recall a specific, but possible.

Q. Okay.
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Well, Zet'’'s not make it specific with David
Abraham. Have there ever been any times when a
dosimetrist would bring to your attention what they
thought to be an unusual dose or an unusual prescription

that was written by you?

A Yes.

0. That is net an unusual occurrence, is 1it?

A No, no.

a. Because of your busy schedule, as you have just

degcribed for us --

A. I would call it uncommon.
o. You would call it uncommon?
A. Yes. Usually my technigue is to write and dictate

very detalled notes, and often the comment from the
dogimetrist and the therapist is they know a lot about
the patient by the time they end the note. &nd sc I try

irst time in g0 many words. 8¢ you

Fh

to get it right the
know, usually there is ncot a discrepancy.

And T tend to see more complicated patients, and
some unusual patients that previously hadn’'t been treated
in the department because of -- they would be referved
elsewhere.
op Right .

Well, and because of the unusual patilents vyou

might see, you would also have atypical treatment plans,
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correct?

A More complicated. Maybe not atypical.

Q. Well, more complicated in that the dosimetrists
may not have seen that particular type of prescription or
treatment plan in the past, fair?

A Correct, correct.

0. Let’'s go back to thoge gituabticns that, I mean,
vou degcribed as uncommon, but where a deosimetrist would
have a guestion about the dose or the prescription.
Would the communication with you, between you and the
dogimetrigt, be by a Post-It note or some note stuck to

the chart and then the chart would be put in vour wmailbox?

A. Possibly.
Q. Okav.
A. Not my mailbox. My cffice, everything occurs in

the cilinic.

. Ckav.
AL I am there throughout the work day, four of the
five days. 8o, you know, I am in there, so oftentimes

they just communicate it by orally.

0. But you have been in situations where there would
be --

A Yeg.

0. ~« a communication with a Post-It note, or some

other note stuck to the chart, correct?
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A Correct.

Q0. And then you would respond and write on the note
and return it back to the dogimetrigt?

A. Poesibly, or walk it back.

0. But that is one method -- that is one manner of
communication that would occur between vyou and s
dosimetrist, for example?

A Yes.

Q. s that the same -- well, would you also

communicate in that same way with a physicist who had

questiona?

AL Poggibly, but more directly by mouth.
Q More typilcally by oral communication?
A Oral communication, vyes.

Q Okavy.

Have you spoken to Deb Harrp about this lawsuilt at

all, the litigation?

A. No, I have not.

Q. And has she spoken to you about 1t?

A No, she has not.

Q. You are affiliated with a practice group, it is

University Radioclogy --

A. Radiation Medicine Assgoclates.
0. Iz that a corporation?
A, Yes, it was one of the -- becoming a chailr here in
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1998, vou set up a corporation. It was pretty strange,
but anyway -- I had never done anything like that. BRut
subsequently, there is sort of a boiler plate, they are
all the same. But at that time, they weren'’'t.

So I was responsible for it, and I actually used a
lawyer that had set up a practice plan before, and we
just sort of did it. But it was approved by the hospital
and the medical school.

Q. Sure.

Teg it that practice plan through which vou bill

patients?
A. Correct.
0. Okay.

Are you an officer or sharsholder in that?
A. The president.
Q. The president, okay.

Are there any cother emplovees of the group, tThat
you are aware of?
A. Since we have gone into the UFPA, I think thevy
have called it now, the University Faculty Practice
Agsociates, and we have had to pick up employees, sc I am
not sure how many there are.
Q. Okay.
A, Tt is a bone of contention, because we are paying

for things that seemingly we are --
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Q. You don't want to have to pay for.
MR. GROEDEL: Doctor, just answer the
guestion, okay?
A. Okay, sorry.
Q. What is your affiliation with UFPA, University

Family Practice Asgoclates?

A. No, no, it ig Univergity Physicians Faculty
Agsociation.

Q. Ckay.

A. So the family practice would be part of it, and we

would be part of it. So all the practice plans.
Q. Okavy.
Do you, through vour practice plan, provide any
penefits to any of the nurses?
A No.
Q. Okay .

The dosimetrists?

AL No.

Q. How about the physicista?

AL No.

Q. Mr. Margelis asked you a couple of questions about --
well, it is Exhibit A-1, the prescription note. Let me

just follow up with a couple others.
A Okay.

Q. I apologize if they are repetitive.

MORSE, GANTVERG & HODGHE




10

11

12

13

14

15

156

i7

18

19

20

21

22

24

25

127

Actually, Exhibit A-2, Bateg stamp Number 2 on it,
this is a prescription or a therapy prescription, and

thig was filled out primarily by you, correct?

A. Correct.
Q. Ckavy.
I see your signature on the upper -- the M.D.

gignature on the 1-17-2000 box.

A. Uh-huh.

Q. Is that written over at all --

A No.

0. -~ O your copy?

A. No. It loocks like the T and the K are superimposed.
Q. Okay.

Which ig a little digsimilar from the one below
it, correct?
A, Right, which 18 dissimilar from the one below
that, unfortunately.
Q. And then I saw another signature that you make, it
locks like a sguiggly line, it loocks almost like a W; do
yvou recall that? That was from the May therapy.
A, Yag, I think you can look throughout, my strength
ig not in Palmer.
. Okay.

One of the things that I am interested in is, when

vou did look at this on May 10th to write a new

MORSE, GANTVERG & HODGE




1@

11

12

13

i4

18

19

20

21

22

23

24

25

128

prescription --
Al Correct.
Q. -~ what records and documentg did you have

available for you when you wrote the therapy prescription

note hers?

A. I would have that chart (indicating).
0. Okay.
A, That would be it. I would have -- since Joshua is

an inpatient at that point, I would have his inpatient
records, or actually Jjust his chart from that admission

from Rainbow Babies.

Q. From Mavy?

AL From, ves, the May 10th. I assume he came in that
davy.

O You wouldn’t have the January admissgion?

A No.

O Okay .

A No.

MRE. MARGOLIS: Ixcuse me, just so thar the
record is clear, the witness motioned to that
chart, and I think he meant Exhibit 101.
THE WITNESS: 101, I am sorry. Thank vou.
BY MR. NORCHTI:
Q. Contained in -- would you have reviewed Exhibit

101 to look at the prior total body irradiation
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treatments that were given?
A Well, I may have. But --
Q. Is it your usual custom and practice, when a
patient comes in with a recurrence, to look to see what
priocr treatment he has received?
AL Yes.
Q. Ckay.

End the prior treatment would be reflected in vour
chart, the Exhibit 101 that you have in front of you?
A. Correct, correct.
Q. And agailn looking at Exhibit 101, you would have
gseen the calculation done by the dosimetrist and checked
by the physicist?
A. I would not have locked at that.
Q. Okavy .

Do you ever lock at those forms?
A Yes, 1 -- ves.
Q. Under what circumstances would you look at thése
forms?
I Since I don't sign them, I have probably glanced
at them. I don't -- I mean, they are important
documentag, but again, T certainly will sign off on those
cypeg of things in the future, but I den’t think I did
that davy.

Q. Okay, I understand.

MORSE., GANTVERG & HODGE




10

11

12

13

14

16

17

18

19

20

21

22

23

24

25

130

I am just wondering, what stage in the processg --

A Right.
0. -- would you look at --
A Whenn I am writing a note --
O. -- the calculation sheetg?
A Rarely.
Of an old calculation sheet?
Yeg. Well, in a case guch ag this, Joghua --
A. I wasn't aware, I mean, I just assumed, because T

am writing the note here, ockay (indicating)?

Q. On January 17th,
A. Right, I am looking above -- I am writing the note
on 5-10, 1t says, see consult note, I am seeing that. I

yvou look in the front of the chart, on the face gheet,
yvou can see 10 CGray. 8o I mean -- and cbviously in the
hogpital record, on January 26th, I wrote the right
thing, I mean, it was a -- you know, an error, it was a

mental mistake.

Q. I understand.

h. And I carvried -- unfortunately, I carried it
through.

0. And I think vou did answer this, but on 5-10 and
5-18, looking at Exhibit 2 on the therapy -- which is the

therapy prescription note, if vou would have looked at

the top line, you would have seen that only 1 Gray --
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A. Right .

-- was provided, correct?
A. Right .

Technically, I should have started prescription
Number 2 on 5-10, a separate sheet. 8o I mean, this --
then this would have been folded back.
o. Is there any reason why you didn’t do that, that
vou can think of?
A. It was an emergency, the child was there, probably

the people hadn’t put the right form in. Usually one of

my -- the clerical people would have put a new
prescription in. 8o I open the chart, and I would see a
new prescription -- a whole new face sheeset. And it

wagn’t there. So it is either take down the chart and
ask them. The patient was under anesthesia, so I took
the path of least registance.

Q. Was it youxr custom and practice to try and write a
note in your chart every time the patient had treatment,
or wag 1t just fo write a note at the beginning, and then

an ending note?

A. In patients getting weeks of treatment, we write a
note once a week. If there ig a change or a
regimulation, that reguireg an additional note. But a

typical, every five fractions you write an update note.

Q. Okay.
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And sc the process you would have used in this is,
ag you mentioned, you would write the January 17th note
that would identify the prescription, you would f£ill out

the pregcription sgheet --

A. Right.

Q. -- that would get pagsed on to the dogimetrist Lo
prepare --

A Correct.

Q. -- the calculation?

A Correct.

Q. And then that weculd ke checked by the physicist?
A Correct.

Q. And 1f either of them had problems or issues with

the dose, they would come to see you?
A Correct.
. Okay.

And of course, you have testliflied you don't recall

any discussions with either?
A. Right .
Q. And then the vphysicist would then check that.

Who would be present at the time of the total body
irradiation, other than the respiratory -- I am sorry --
the radiation therapistc?

A Sometimes the physicist would be there. I mean,

it 1g ongoing, so they would be there to check the setup
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and things.

Q. And what do you mean by sebup?

A Well, the patient is placed at three meters from
the radiation beam, the linear acceleraters, and it is
actually marked cut, and there is a special shield that
iz placed in the -- between the patient and the machine,
plus these things called dicdes, which record the
radiation dose, are placed on the patient at certain
locations. And either a dosimetrist or a physicist does
that, or both.

Q. Ckay.

Can you tell from the record who did that in this
case?

A Let me see,

On the 26th, it looks like the physicist was Sam
Reddar, there 1is no dosimetrist, and it loocks like the
same on the -- I am not sure who was on the 28th - or
the 29th -- I am sorry, on the 28th.

I can’'t tell vou that, those days, specific davs,
begideg it lookg like it is Sam Beddar the first dav.

Q. I didn't have a copy of your CV, so I apclogize,
will have to ask thig gquestion blind, without reviewling
it.

Have you ever written any articles or made any

presentations regarding treatment of children thrcough
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total body irradiation with 1 Gray or smaller doses?

AL Yes.
0. Ancd when? Do you want this (indicating)?
A In 1983, there ig an article in --
MR. GROEDEL: He just asked you when.
N {Continuing) Ch, 1983, =orry.
MR. GROEDEL: There you go.
Q. I am geing to follow up.
A, It has got low-doge TBI in the title, it is in
Ewing’'s sarcoma, '83 or '84.
Q. Can vou tell me which one it ig, then?
A I think I am the first author. It has got
low-dose -- Number 18.
Q. And 1t 18 an article in which you are the first

author, and it says, Intensive combined medality therapy
including low-dose TBI in high-risk Ewing’'s sarcoma
patients, corrsct?

A Correct.

Q. Is there any -- well, is that article at all
relevant tc any of the issues in this case?

A Well, the doses, it was 15 centiGray twice a week
for five weaeks at a total dose of 150 centiGray. It was
an experimental gtudy carried out at the National Cancer
Institute of an approach using total bedy irradiation.

Q. I see from your notes of 5-11, patient notes -- it
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ig Page 4 of Exhibit A,

A 5-11.

0. Yeg, ses it?

A, I gsee a note from Deb Harrp.

o. Okay, that is Deb Harrp’'s note?

A, Right. Patient, mom and dad came down to

radiation oncolcogy, given teaching information, signed
consent and schedule of treatments. Patient will be
outpatient starting tomorrow. Deb Harrp, R.N.
0. Okay.

Was the brain therapy that Joshua received

outpatient therapy?

A. It started ag an inpatient, because they are
saying -- Deb’sg note says he ilg being digcharged.

0. Right .

A. So hisg first two treatments on 5-10 and 5-11 must

have been as an inpatient and subsequently as an
cutpatient.

MR. NCRCHI: Thank vyou, Doctor. I don't

have any further guestions.
CROSS EXAMINATION

BY MR. WALTERS:
0. For the record, I am Steve Walters, I represent
Case Wegstern Reserve University and the two physicists,

Dr. Barry Wessels and Dr. Sam Beddar.
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Doctor, I have very few questicns at this point,
because most of them have been asked.
A Okay.

Q. Which ig good news for everyone.

If I understand, Dr. Kinsella, you do desgign
protocels for radiation therapy that are experimental on
occasion?

A, In the past, when I worked at the National Cancer
Institute, all of the btreatment we gave wasg experimental
by design. Only patients could be treated on
experimental protocols at the Naticnal Cancer Institute.
Q. With regard to radiaticon therapy which you have
caused to be performed at University Hospitals, as a
comprehensive cancer center as designated by the Naticnal
Cancer Institute, are you on what T will, for want of a
better term, use, cutting edge of radiation cncology?

A Yeg, I would consider 1t today.

0. And I understand that that has been through a
great deal of effort since you have arrived there gcome
four years ago --

M. Right.

Q. -~ four and a half vears ago.

There are protoccols in which children, pediatric
patients, are given total irradiation of 1 Gray?

A Total body irradiation of 1 Gray? No, not today.
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Not today.

With regard to the involvement of the dosimetrist

and the physicist, I want to clarify some guestions that

were already asked, I think by Mr. Margolisg, but I will

try not to be repetitive.

Am I correct that neither a -- that a physicist is

not permitted to write a prescription for dosage?

Al

Q.

Correct.

The physicists do not determine what the dosage

should be, that is scmething that i1g exclusively the

province of the radiation oncologist?

AL

Q.

Correct.

And in the case of Joshua Valdiviesce, that was --

there was no difference in that arrangement?

A,

Q.

Oh, correct.

In fact, by law, as you understand it, physicists

are not permitted teo make that determination?

A,

Q.

Correct.

You may not be familiar with the training of

physiciets, but am I correct that they are not trailned,

as yvou are trained, in determining what constitutes a

therapeutic dose for various cancers?

AL

Q.

Correct.

And if a physicist were to guestion your judgment

on what is therapeutic or subtherapeutic or, moving to
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the other direction, toxic, that is not an appropriate
thing for a physicist to do, is it?

A. They could guestion it.

Q. Eow would vyou receive them guestioning your

Jjudgment about what 1g appropriate dosage?

A I would explain the reason why I prescribed that
dose.
Q. Hag that happened since you have besen at

University Hospitals, where either a physicist or a
dosimetrist have qguestioned your dosage, and you have
explained to them why that was the correct dosage?

AL Yes.

Q. Obviously vou don’t have the time to co that on
every case’?

A, Oh, correct.

Q. It wasn’t clear to me, but if I am correct, Joshus
was gcheduled to receive his total body irradiation in
three fractions?

AL Correct.

Q. And they were scheduled to be done on January
26th, 27 and 287

A Correct.

0. Would you have sgeen Joshua on each occagion when
he was there to receive a fraction?

A, I am not reguired to see him. I usually would see
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him.
0. In this specific case, do you recall whether or
not. you did?
A. I saw him on the 26th and wrote a note for sure.
Q. Ckay.

And that is the note you referred to before that
ig in apparently the University Hospitals chart?
A. Right.
Q. And you may have answered this, bear with me.
That was put in the University Hospitals chart rather
than in your departmental chart, Exhibit 101, for what
reason’?
A. Joshua was an inpatient, and I am communicating to
the inpatient team what we are doing in the radiation
oncology c¢linic, which, as you know, is a long way from --
and the expectation, so that they know they are
gcheduling his bone wmarvow ftransplant three days from
now.
0. And typilcally is that the way it works, when a
patient is being seen or treated in your department as an
outpatient, the record keeping is done in your
departmental record, such as Exhibkit 1017
AL Correct,
0. And when they are an inpatient, the records --

record keeping or notations are wmade in the hospital
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chart?
A. Sometimes both places. We are communicating to
different groups. If I am communicating the schedule

that is important for the floor and physicians on the
floor to know, I would give that information. If there
was another bit of information, say, scheduling a second
simulation, that the flcor would not know what those
words meant, I would simply put it in our chart.

Q. Now, I noticed in the case of Joshua, you dictated
a lengthy note that was then typed up for your encounter
of January 6th, 2000, and I think vou were asked
quesgticns about it, correct?

A, Correct.

0. And then I noted also that you dictated a note,

not guite as lenathy, but still a fairly lengthy note on

May 10th?
AL Correct,
Q. What is the criteria by which vou decide when to

dictate a note as opposed to just write a note out?

4. Well, a consult note is often long, and I haven't
got the time to write it. So usually I will write --
gsometimes I will write a brief note, but say, full note
dictated. I will then give it to my secretary, and
usually we put it in the chart that day. 8o they

actually have that, and it ie appreciated, because it is
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much more detail, and it can be read, it is legible.
Q. In, I guegs Plaintiff’'s Exhibit A that we have
been making reference to pericdically in this deposition,

on Page 4, there ig your handwritten note of January

17eh?
AL Correct,
Q. Am I correct that the treatment plan as of January

17th was different than the treatment plan contemplated
when you dictated your January 6th note?

A, Correct.

Q. And I think you explained that, there had been
some additional staging, and to put it in layman’'s terms,
thig was a worse situation than vyvou had anticipated?

AL Correct.

Q. There are no other noteg until there is one
beginning 5-107

AL Right, correct.

Q. am I correct that when that says 5-10-9%, that is

a mistake, of course?

A, That iz corrvect.

. It 1g 5-10-20007

A. 2000, ves.

Q. By 5-11, that -- somebody -- well, I guess vyou,

pick up the mistake and begin using the proper year?

A That is Deb Harrp’s note, but that is the correct
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vear, yes.

0. Ckay, all right.
A. By 5-16, I picked it up.
Q. All right.

Which is on Page 5 of Exhibit A7
A On Page 4, 5-16 note.
O. It is 4, okavy.
Dr. Kinsella, turning to Page 1 of Exhibit A --
AL Yes.
0. -- this is the prescription, there has been talk

about prescription. This ils the prescoription, corregt?

Al Yes.

Q. And only a physician can write that?

A, Coxrect.

Q. And it 18 the pregcription that then btriggers the

calculations that the variocus people go through as far as

setting up the machine, calculating how to deliver the

radiation?
A Right, correct.
0. We talked a lot about the line for January 17th on

Exhibkit 1, which vou have indicated containg z total dose
of 1 Gray, and should have hkeen 10 Gray, correct?

A Correct.

Q. Down below that ig -- the very next prescription

you wrote was on May 10th?
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A. Correct.

Q. And on Exhibit 1, that says 35 Gray?

Al Correct.

Q. So -- and that is your signature or initials to

the right, correct?
A, Yes, 1t is.
Q. So when you wrote that, vou would have seen vyour
earlier prescription, correct?
A, Should have. I mean, 1t wag there.
Q. Understand. Yes, I am not guibbling with words.

Would that have been the first time you would have
had the ccrasion to gee that 1 CGray prescription of
Januvary 17th?
A, Well, I gsaw that I wrote a note on the 26th in the
hosgpital chart, go thie chart would have been available
during the treatment. But after the total body
lrradiation was given, I did not see Joghua in follow-up
at any time, so this would have been the next time I
would have geen this.

{(Thereupon, Mr. Margolis left the room.)

Q. Let me ask you this:

Would there have been any -- have been any reason
for vou to make reference to the therapy prescription
gsheet between January 17th and May 10th?

A. During the treatment itgelf, the TBI, I certainly
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could have seen it and should have geen it. So while he
was getting treatment, and while I wrote the note in the
chart, the hogpital chart, the patient and the radiation

oncology record are usually there in the ocutpatient

clinic.
Q. Now --
A I can’t recall whether I specifically had this

chart in front of me when I wrote that note in the
hospital chart.

0. But when you wrote the May 10th prescription,
cbviously gince it is only two lines below, or an inch
away, you did have it front of you?

Al Yes,

O. Sure.

Exhibit A-2, which is the next page --

AL Yes.
O ~~ there iz -- and I think you have explained
thig -- the 35 Gray for the May 10th prescription is

crossed out and there are some other numbers put in and
clireled. That is yvour writing, correch?
A Yes.

{Thersupon, Mr. Margolis reenterad the

room. )
0. And the total number of fractions are changed from
14 to 77
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A Correct.

Q. And that is vyour changes?

AL Yes.

Q. Thoge changes were made at the time -- and I am

drawing the distinction between that and the situation
vou described earlier in response to Mr. Margolis!’
guestiong about something done after the lawsuit.

That was done -- the changes for May 10th were

done intentionally and at the time Joshua was under

treatment?
A, They were done on 5-18.
0. Ckay.

In doing that, you would have again had the
opportunity to see the 1 Gray prescription that you had

written kack on January 17th?

A Correct.

o. If you compare Exhibit A-2 with Exhibit A-3 --
A Yes.

Q. -~ 1ig there any change to the prescription sheet

between those two, other than what you have already
testified to, and that is the change that was made after
the suit wag filed on the January 17th prescription?

A. Not that I can see.

Q. I haven’'t seen any, eilther, but I thought mavbe

yvou might pick it up if I have missed 1t.

MORSE, .GANTVERG & HODGE




10

11

1z

13

14

ik

16

18

1%

20

22

23

24

25

145

A. (Witness shakes head) .

Q. Would you agree that a radiation oncologist is
more apt to reccgnize the inappropriateness of a
radiation dose than would be a nonphysician?

A Oh, absolutely.

Q. Now, vou gave teatimony in response Lo gquestions
by Mr. Margolis with regard to the prognosis for this
YOUNG marn.

AL Yes.

o, Am I coxrect in my understanding cf your testimony
that at least as of the time that Joshua was restaged in
early January of 2000, his prognosis was rather dismal?
A, Correct.

Q. And I think you already quoted some statistics

with regard to that.

A. I gave an estimate --

Q. Yes.

A -- my egtimate.

Q. Am I correct that in your practice as a radiaticn
oncology -- oncologlst, the fact that a given patient’'s

chanceg of gurvival, even with cutting sdge therapy, the
most appropriate therapy available, is poor, vyou will
not, on that basgig alone, deny them the at least pogsible
benefit of receiving the therapy?

A Correct.
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Q. And in the case of Joshua Valdivieso, it was that
view of giving him whatever chance, albeit small that he

had, that you agreed to provide him with total body

irradiation?
A, Correct.
Q. Is there some rule of thumb as to the duration of

time, or the pericd of tLime over which fractiong must be
given 1f they are to have any salutary effect on a
patient?

A. Well, typically radiation is given once a day, in
gome gettings, it ig given twice a day. And we think the
delays in radiation -- and there is information to
suggest that, that intentional breaks can have an adverse
outcome. So prolonging a course of treatment for various
reagons, thisz ilg principally in adult cancers, cervix
cancer and lung cancer.

O Am I correct that as vou look at the case of
Joghua Valdivieso, at least from the standpoint of
radiation oncology, the dosage given, the time given, the
fractions given, in all probability made nc difference in
termg of his ultimate outcome, which was to succumb Co
hig cancer?

A. That is what I believe.

Q. Dr. Kinsella, both before Josgshua Valdivieso and

after Josghua Valdiviesgo, have you had cccagions to work
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on caseg in which either Dr. Barry Wessels or Dr. Sam
Beddar have been involved?
AL Yes.
Q. Have you found them to be competent and
conscientious physicists?
A, Yes.
Q. Were your responses to any of the questions by
Mr. Margolis intended to indicate that vyou believe that
in the case of Josghua Valdivieso, either Dr. Wessels or
Dr. Beddar fell below the standard for physicists?
A Absclutely not.
MR. WALTERS: That is all I have.
MR. MORIARTY: Do vyou have more than five
minutes?
MR. SWEENEY: No, probably not, actually.
MR. MORIARTY: Do vyou have more than five
minutes?
MR. MARGOLIS: Yes.
MR. MORIARTY: Then I need five minutes.

{Thereupon, a discussion was had off the

—

record.
{Short recess had.)
MR. MARGOLIS: Doctor, did you indicate
MR. GROEDEL: Wait, Tim had guestions.

MR. MARGOLIS: What?
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1 MR. WALTERS: Wailt vyour turn.

2 DR. WIERSMA: Wait your turn.

3 MR. MARGOLIS: Oh, I am sorry, Tim, I

4 apologize.

5 MR. SWEENEY: That is okay, as it is going
6 to turn out, you might as well go ahead. After
7 locking at my notes, I am going to pass.

8 Thanks, Doctor.

9 (Thereupon, a discussion was had off the
190 record. )
11 RECROSS EXAMINATION

12 BY MR. MARGOLIS:

13 0. Doctor, 1g it Dr. Shina who you saild is leaving to
14 go to Mexico?

15 A. Correct. New Mexico.

16 MR. MORIARTY: New Mexico.

17 A (Continuing} New Mexico, Santa Fe,

18 Q. All right.

19 Going back to this meeting where you may or may
20 not have altered the record and Dr. Wiersma was present,
21 you were aware certainly prior to today that one of the
22 allegationg in thig lawsuit invelved an alteration of
23 records?

24 A Uh-huh, right.

25 Q. And Dr. Wiersma purportedly would have been a
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witness as to whether or not you would have altered the
record at this meeting after the lawsuit was filed.

You are testifying today that you have never
discussed with Dr. Wiersma what her recollection lsg of
whether or not you altered the records at thig meeting
after the lawsuit was filed?

MR. GROEDEL: Cbhijection.

First of all, any convergations that
Dr. Kingella had with Dr. Wiersma would be
protected by spousal privilege. So I am goling to
instruct him not to answer the question just based
cn that basis alcne.

MR. MARGOLIS: Except 1f she is going to
tegtify as to what she gaw, then that portion of
the privilege is going to be abrogated by her, and
I can certainly ask him what his understanding is
of her knowledge.

Q. (Continuing} Let me phrase the question this way:

Because you and Dr. Wiersma are married, there is
a legal privilege that applies. We will argue it in
front of the judge, and the judge will make a determination.

For the purposes of my questicning teday, do you
have knowledge ag to whether or not Dr. Wiersma recallsg
you altering the record, which is record 102, at this

meeting that occurred after the lawsuit was filed?
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MR. CGROEDEL: Objection.
You may answer, if you know.
A, I am not sure if she was there at that time.
Q. Okay, all right.
You have been involved in pediatric onceclogy and

radiation oncology for how many years?

A Since 1980, when I went to the National Cancer
Institute.
0. Have you ever known children toe beat the odds,

that there are succegses or miracles that medically you
just say, noe chance, not going to happen?

MR. GROEDEL: Objection.

You may answer.

MR. WALTERS: Objection.

MR. NORCHI: Objection.
A Not really. I mean, unfortunately, they often are
predicted by -~ by the disease status. 8o we know pretty
well what will happen.
0. One hundred percent of the time?

MR. GROEDEL: Obijection.

You may answer.

ME. WALTERS: Same objection.

MR. NORCHI: Objecticn.
A We are pretty sure most of the time.

O. That isn’'t what I asked, though.
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Have there ever been children who you believe,
based upon your skill, education, knowledge and
experience, that they are not going to survive gecondary
to their disease beyond a certain time period, and lo and
behecld, they surprise everybody and they do?

ME. GROEDEL: Objection to the vagueness of
the guestion --
MR. WALTERS: Objection.
MR. GROEDEL: -- but you may answer.
MR. NORCHI: Objection.
A Thecoretically.

Have they lived longer than I might have guessged?
Yes. Have they been cured? Probably not, unfortunately.
0. Now, if a patient, a child, has an extremely poor
prognosis, and you don’'t really anticipate that the
medical treatment thabt you are providing is going to have
any meaningful impact upon the patient’s prognosis either
for cure or survival, is that something that vou are duty
bound to inform the parents of so they can make an
informed cholice of treatment?
. In that sgetting, those -- as you have phrased the
gquestion, I would say ves.
Q. 211 right.

And your tegtimony 1s that after you saw Joshua

and you had this detailed ncte of January sth, that you
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gaw him again on January 17th where, based upon his
medical condition and modifications, that there wasgs a
change from your perspective what would be most
appropriate treatment, and it would be TBI, coxrrect?
A. Correct,
Q. And your only January 17th ncte is what is on Page
4 of Exhibit A, correct?
A, Correct.
0. At any point do you document that you informed
Joghua'g parents that you really didn’'t think that this
treatment was going to have a snowball’s chance in hell
in benefiting this child?

MR. GROEDEL: OChkjection.

You may answer.
Q. (Continuing) Is that documented anywhere\in VOur
Januayry 17th note? Look at the note.
A No.
Q. As a matter of fact, on January 20th -- if you
want £to go to Dr. Wiersma, and look at Page 4.

MR. WALTERS: We don'‘t have this.

MR. MORIARTY: What ig the exhibit number?

MR. MARGOLIS: 4.

MR. GROEDEL: Is this going to be marked as

an exhibit? Thig i1s something we haven’'t seen.

MR. MARGOLIS: Right, I am going to give --
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I will mark it as an exhibit. Let me do this --

MR. MORIARTY: I am just saying, the other
ones had a letter, A, page something --

MR. MARGOLIS: Right.

MR, MORIARTY: ~- B, page something. What
ig this one?

MR. MARGOLIS: This does not have a letter,
because there is only one folder that is
delineated Dr. Wiersma.

MR. MORIARTY: Ckay.

MR. MARGOLIS: It iz marked Exhibits 1
cthrough 32.

Q. (Continuing; 8o I am handing vou the Dr. Wiersma
folder, and asking vou to refer tc Page 4.

A Yes.

0. And at that point, was it not represented as
following to the parents: "It is hoped that this procedures
will benefit my child. There ig no guarantee that my
child will experience a continued remisgsicon. Tt is hoped
that the radiation and high-dose chemotherapy will kill
tumer cells. It is hoped that the combined treatments
will increage wmy child’s chance to remain well. Tt 1is
hoped that the treatment will decrsase the risk that the
tumor will return or relapse." 2And then that is signed

by the child's parents on January 20th of 20007
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AL Yes.
Q. All right.

So with everything that all the doctors knew
that were taking care of Joshua in January of 2000,
you never sgaid to the parentsg, I think that thisg TRI
ig hopeless, or we don't have any hope whatsoever that
this will benefit your child; it was represented that

this could have a potential benefit to this child, wasn’'t

ic?
A Yes,
Q. And if you would have thought in January of 2000

that TBI had absclutely no chance of benefiting this
child, it would have been medically unethical for vou to
administer that treatment?
I, I didn't =say that.
Q. I didn’t ask you what you said. I asked vyou to
answer what I asked.

Would you read the gquestion back.
A Yes, please.

(Record read.)

A. (Continuing) Yes, correct.
Q. and vou would agree with me that 1t would have
been unethical for any other health care professional to
have recommended the treatment under these circumstances

if the consensus of opinion was there was no chance that
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thig was going to help this child?
A Yes.
Q. Has your status at University Hospital been
changed at all relative to the filing of this lawsuit,
have you been put on probation?
A No.
Q. Are you aware as to whether or not there ig any
impending investigation surrounding your potential
gsummary suspension baged upon the facts of this lawsuit
and deposition?

MR. GROEDEL: Objection.
A, No, I do not.
0. There was a physicist who you testified had left,

or a dosimetrist, I believe, Mr. Abrams [sic]?

A. Yes.

Q. Where did he go?

L. I think he is at Akron City Hospital now.

Q. Have there been instances in the course of your

practice where you have told patients’ parents, I just

simply will not do any more treatment on this child

because 1t doesn’t have any -- 1t 1s not medically
warranted --

A Yeg,

Q. -~ 1f there is no chance of benefic?

A Yes.
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Q. And that isg something that you believe, as a
physician, you have the obligation to do if the situation
merits it?
AL Yesg.
Q. The last guestion I have, if vou look at -- or
line of questioning. TIf vou look at 10- I think it isg
-2, which is the prescription sheet --
A, Yegs.

Ia it 102, sir?
A, Let me see.

MR. GROEDEL: Yes.

A. (Continuing) Yes.
Q. I thought vyou said earlier that normally every
time a prescription is written, that it is written on a
geparate piece of paper, that it is not done
seguentially; is that accurate? Was that your testimony?
A, When I came, we would do -- when 1 started at UH
in 1998, we would do it on the same, and then some
patients would carry over. It got to be very sloppy and
hard to follow.

So a policy was made that if a patilent comes back
for a retreatment or a second breatment, then the
clerical staff, and things like that, should reorganize
the chart with a new prescription sheet, and then this

would go behind that.
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0. All right.

And when did that change in policy take place?

A. I am not sure whether it was before or after this
time.

Q. All right.

A. But in today -- today, there would have been a

fresh sheet here that I would have then put, whcle brain,
it would have been Number 2, and the stage would have
changed, it would be X, it would be relapse, so some
things would have changed.

Q. You indicated in answer to Mr. Norchi's gquestions
that in May, when you did additional prescriptions for
radiation, that you would have reviewed the child’s chart
inclugive of the January treatment that he had received,
correct?

A I may have.

o. Well, what would be your standard operating
procedure under these circumstances? You have a child
with a remission, the child has --

AL Right.

Q. -- been previougly treated with radiation.
Wouldn't you want to look at what the prior radiation
treatment was before you determined what treatment you
were going to recommend now?

A Yes, ves.
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0. All right.

A And -- but my -- 1t was 10 Gray, and it was here
(indicating), and it is on that note. 8o that is -- I
mean, that ig how I saw it. I mean, it was a mental
lapse.

0. I understand that.

A. And -~

Q. And it is your testimony today under oath that had

anybody brought to your attention that Joshua Valdivieso
did not receive 10 Gray of radiation during his TBI on
January 26th, 27th and 28th, if anybody would have
brought that to your attention, you would have advised
the parents of the fact and evaluated whether or not a

change in his medical treatment would have been

warranted?
A. Right .
0. And the first time that you knew that this child

received 1 Gray was after the lawsuit in this case was
filed?
A Correct.
MR. MARGOLIS: Thank vou.
MR. NORCHI: I have just one follow-up
gquestion,
MR. MORIARTY: No.

MR. NORCHI: Pleage? One gubliect.
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RECROSS EXAMINATION
BY MR. NORCHI:
Q. Doctor, I would like to just follow up on an
answer you gave to a guestion by Mr. Walterg.
A. Uh-huh.
Q. You told usg that -- you have testified today that
vou have no criticisms of the physicists who were

involved in the care of Joshua Valdivieso in January,

coxrrect?
A Correct.
0. By the same token, would it also be true that you

have no criticisms of the care or the participation in

the care of Joshua Valdiviesgo by the dosimetrist, David

Abraham?

A, Correct.

Q. The radiation therapists?

A Correct,

0. And the nurses, in particular Deb Harrp?
AL Yes.

o, Okay.

No ¢riticisme of any of their participation?
A Neo.
MR. NORCHI: Thank vyou.
MR. GRCOEDEL: Okav.

ME. WALTERS: I have no guestions.
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SOYYY .

MR.

MR.

ME.

MR.

GROEDEL:

WALTERS:

GROEDEL:

MORIARTY :

Oh, I am sorry, Steve.
Well, I have none.

Oh, you have none. I am

He will read and sign.

(DEPOSITIOCN CCNCLUDED)

Timothy J. Kinsella, M.D.
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CERTIFICATE
State of Chio, )
) S5
County of Cuyahoga. )

I, Ivy J. Gantverg, Registered Professional
Reporter and Notary Public in and for the State of Ohio,
duly commissicned and gualified, do hereby certify that
the above-named TIMOTHY J. KINSELLA, M.D., was by me
first duly sworn to testify to the truth, the whole
truth, and nothing but the truth in the cause aforesaid;
that the depositicn as above get forth was reduced to
writing by me, by means of stenctvype, and was later
trangcribed into typewriting under my direction by
computer-aided transcription; that I am not a relative or
attorney of either party or otherwise interested in the
event of this action.

IN WITNESS WHEREQF, T have hersuntc set my hand
and geal of office at Cleveland, Chic, thig &th day of

May, 2002.

Jml ______ O Naaheeap

Ivy J. tv@ig, Notary Publiij'

in and ¥ the State of Ohio
Registered Professional Reporter.
My commiggion explres November 5, 2003.
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