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ORAL DEPOSITION OF 

DR. CLARK ICERR 

MAY 3 ,  2002 

ORAL DEPOSITION O f  DR. CLARI< KERR, produced as a wi tness 

a t  t h e  ins tance o f  t he  Defendant, and du l y  sworn, was taken i n  

t h e  above-styled and numbered cause on t h e  3rd day of May, 

2002, from 9:11 a.m. t o  11:43 a.m., before Linda York, CSR i n  

and f o r  t he  S ta te  o f  Texas, repor ted  by stenographic method, 

a t  t h e  o f f i c e s  o f  consul tants i n  I n f e c t i o u s  Diseases, Lubbock, 

Texas, pursuant t o  t he  Texas Rules o f  C i v i l  Procedure and t h e  

p rov i s ions  s ta ted  on t h e  record o r  attached here to .  
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1 INSTRUCTIONS FOR S I G N I N G  A DEPOSITION 

2 Rules o f  C i v i l  Procedure under which t h i s  depos i t i on  was taken 
prov ide  t h a t  t h e  depos i t i on  t r a n s c r i p t  s h a l l  be made avai 1 ab1 e 

3 t o  t h e  witness o r  h i s  a t to rney  o f  record f o r  examination and 
s ignature  by t h e  wi tness.  

4 
T h i s  depos i t ion  condensed t r a n s c r i p t  i s  prov ided f o r  your 

5 rev iew.  I t  i s  yours t o  keep. Read i t  c a r e f u l l y  be fore  making 
any changes o r  co r rec t i ons .  Make t r a n s c r i p t  co r rec t i ons  on 

6 t h e  changes and s ignature  Page which i s  l oca ted  as shown i n  
t h e  index. 

7 
changes and/or co r rec t i ons  must be made i n  t h e  f o l l o w i n g  

Page 3 



8 

9 

10 

11 

1 2  

1 3  

14 

1 5  

16 

1 7  

18 

19 

20 

2 1  

2 2  

23 

24 

2 5  

KERR. V I  
manner: 

(1) 

(2) 
(3) Give t h e  reason f o r  making t h e  change. 

I n d i c a t e  by number the  page and l i n e  you wish 
t o  a l t e r ;  
I n d i c a t e  your change o r  co r rec t i on ;  

when you have fo l l owed  the  i n s t r u c t i o n s  above, s ign  t h e  
changes and Signature Page before  a Notary pub l i c .  The 
completed changes and Signature Page must be returned t o  t h e  
o f f i c e s  o f  Cathy sosebee & Associates w i t h i n  20 days o f  
r e c e i p t  by you. 

when we have received the  signed and no ta r i zed  changes and 
s ignature  Page, we w i l l  forward a l l  a t to rneys  o f  record a copy 
o f  t h a t  form and d e l i v e r  t he  o r i g i n a l  t r a n s c r i p t  t o  
M r .  Parker f o r  safekeeping and use a t  t r i a l .  

~f you have any quest ions about t h i s  procedure, please c a l l  
our  o f f i c e  a t  (806) 763-0036. 

Linda York, RPR, CSR 
Cathy Sosebee & Associates 
P.O. Box 86 
Lubbock, Texas 79408 
(806) 763-0036 
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DR. CLARI< I<ERR, 

having been f i r s t  du ly  sworn, t e s t i f i e d  on EXAMINATION by 

MR. PARI<ER as f o l l o w s :  

Q Thank you, very much, D r .  M a r t i n e l l i .  My name i s  

Alan Parker -- 
MR. RUF: This  i s  D r .  I<err.  

Q I apologize once again. I r e a l l y  do seem t o  have 

some s o r t  o f  mental b lock  on who’s here t h i s  morning. 

D r .  K e r r ,  I ’ m  Alan Parker. I t ’ s  a pleasure t o  meet  you. I ’ m  

here t o  take your deposi t ion.  
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KERR. V I  
taken before? 

A Yes. 

Q A l l  r i g h t .  And so you understand t h a t  t h i s  i s  an 

I t r y  t o  make my oppor tun i t y  f o r  me t o  ask you quest ions.  

quest ions c l e a r .  I f  fo r  any reason t h e y ' r e  no t  c l e a r ,  please 

l e t  me know and 1'11 t r y  again. okay? 

A Cor rec t .  

MR. PARKER: A lso f o r ,  C O U t l S e l ,  J u s t  f o r  t h e  

record,  t h i s  depos i t ion  i s  being taken by agreement of 

counsel; i s  t h a t  co r rec t?  

MR. RUF: Tha t ' s  c o r r e c t .  

MR. PARKER: And so I don ' t  even t h i n k  t h e r e  i s  

a n o t i c e ,  bu t  any defects as t o  no t i ce ,  I take i t  a re  waived. 

MR. RUF: Correct .  

Q D r .  Ke r r ,  can you s t a t e  f o r  us, please, your f u l l  

CATHY SOSEBEE & ASSOCIATES * LUBBOCK, TEXAS *' 806.763.0036 

6 

name? 

A C la rk  McLaughli n, M-C-L-A-U-G-H-L- I -N,  l t e r r ,  

Q And what i s  your p ro fess iona l  address? 

A 4905 2 1 s t  S t ree t ,  Lubbock, 79407. 

Q I s  t h i s  your o n l y  p ro fess iona l  o f f i c e ?  

A That i s  my home and o f f i c e  address. I have an o f f i c e  

i n  my home. 

Q I see. And where a re  we today f o r  your depos i t ion? 

A Th is  i s  Consultants i n  I n f e c t i o u s  Diseases. 

Q How a r e  you a f f i l i a t e d  w i t h  Consultants i n  I n f e c t i o u s  

Diseases, i f  a t  a l l ?  

A C u r r e n t l y  no t ,  b u t  a c t u a l l y  was t h e  founding 

i n d i v i d u a l  o f  C I D .  And o r i g i n a l l y  i n  Denver, and then here i n  

Page 5 



14  

1 5  

16  

1 7  

18 

19 

20 

2 1  

22 

23  

24 

25 

[<ERR, V I  
Lubbock. 

Q Do you c u r r e n t l y  p r a c t i c e  medicine? 

A Not a c t i v e  c l i n i c a l  p rac t i ce .  

Q when d i d  you l a s t  have an a c t i v e  c l i n i c a l  p r a c t i c e ?  

A I n  terms o f  c l i n i c a l  medicine and p r a c t i c i n g  i t  

through A p r i l  30th o f  t h i s  year ,  2002. 

Q And what a re  the  circumstance t h a t  have l e d  you t o  

te rminate  your c l  i n i  ca l  p rac t i ce?  

A I have ~ a r k j n s o n ' s  disease. I n  f a c t  c h i e f  onset 

Parkinson's disease now f o r  probably about e i g h t  t o  t e n  years .  

And over t h e  l a s t  several years, I ' v e  had t o  d ramat i ca l l y  s low 

down. 
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Q Describe f o r  me what your cu r ren t  p ro fess iona l  

a c t i v i t i e s  c o n s i s t  o f .  

A A t  t h i s  exact  t i m e ,  I ' v e  p r a c t i c a l l y  c u t  ou t  

everyth ing,  i n  f a c t ,  t h e  date I gave you i n  A p r i l  was t h e  

s t a r t  o f  a -- so r ry ,  t h a t  A p r i l  date I gave you 2002 was 2001. 

And s ince  t h a t  date I ' v e  d ramat i ca l l y  slowed down. 

busi  ness Compl e t e  p r a c t i  ce so l  u t i  ons , whi ch I have t o t a l  l y 

closed as w e l l  i n  many pa r t s  f o r  h e a l t h  reasons and conduct my 

business now s t r i c t l y  as I n f e c t i o n  Info-Med. 

I had a 

Thank fu l l y  my hea l th  has improved s i g n i f i c a n t l y  i n  

t h e  recent  t ime ,  much i s  i n  l a r g e  p a r t  due t o  having c u t  back 

on so much, and I ' v e  j u s t  recen t l y  go t ten  back i n t o  t h e  

c l i n i c a l  s i de  again. And c u r r e n t l y  am working w i t h  a h o s p i t a l  

system, which I consulted f o r  a c t u a l l y  i n  j u s t  t h e  l a s t  week 

on q u a l i t y  assurance post-op i n f e c t i o n  problems and the  

l e c t u r e  se r ies  w i t h  t h e i r  s t a f f .  And they 've  asked me t o  
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cont inue on i n  a q u a l i t y  assurance fashion w 

consu l t i ng ,  which i s  t h e  work t h a t  I used t o  

had closed o f f  i n  the l a s t  year .  

t h  them again, 

do t h a t  I r e a l l y  

Q when you say t h e  work you used t o  do as consu l t ing ,  

what do you mean by t h a t  term, what d i d  you do? 

A I had obviously  a huge c l i n i c a l  p r a c t i c e  f o r  about 

1 5 ,  1 7  years. stopped t h a t  i n  '96, '97, cont inued on then as 

an ep idemio log is t ,  spending then most o f  my t ime  i n  t h a t  a t  

covenant. Except i t  may not  have been covenant a t  t h a t  t ime;  

CATHY SOSEBEE & ASSOCIATES * LUBBOCK, TEXAS '' 806.763.0036 
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i t  may have been St. Mary's and Methodist.  Tha t ' s  a thousand 

bed i n s t i t u t i o n .  Just  up the  s t r e e t  from here. And cont inued 

t o  do and t h a t  was t h e  con t rac t  w i t h  covenant system t h a t  I 

closed A p r i l  2001. Along w i t h  t h a t  I continue t o  do a l o t  o f  

l e c t u r i n g  here, around the  country ,  and a l o t  o f  epidemiology 

f o r  consu l ta t i on  around the  country  as w e l l .  

Q Are you an epidemiologis t? 

A I n  terms o f  have I taken epidemiology, no. AS p a r t  

o f  my i n f e c t i o u s  disease a t  Duke, they were very  b i g  i n  t h e  

'70s and '80s on epidemiology, so we came out  w e l l  t r a i n e d  f o r  

i n f e c t i  on con t ro l  epi  demi ol ogy whereas, f o r  i nstance, Dr . 
S a r r i a  and M a r t i n e l l i  d i d  no t  take t h e  formal t r a i n i n g  i n  

ep i  demi 01 ogy , 

Q DO you ho ld  y o u r s e l f  ou t  as an ep idemio log is t?  

A Not as an ep idemio log is t .  

Q okay. I take i t  t h a t  you are  an i n f e c t i o u s  disease 

phys i c ian  who's taken course work and i s otherwi  se fami 1 i a r  

w i t h  many aspects o f  epidemiology; i s  t h a t  what y o u ' r e  t r y i n g  

t o  t e l l  me? 
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KERR. V l  
A I h o l d  myself  ou t  as a s p e c i a l i s t  i n  i n f e c t i o n  

c o n t r o l .  

Q okay. 

A But i n f e c t i o n  con t ro l  and the  pure s p e c i a l t y  o f  

epidemiology, meaning t h e  s t a t i s t i c a l  s i de  and a l l  o f  t h a t ,  

what I c a l l  more mathematical s i de  than I ' m  t he  bes t  a t ,  t h a t  
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I do not  ho ld  mysel f  ou t  t o  be. But where i t  crosses over  

w i t h  i n f e c t i o n  c o n t r o l ,  yes, I ho ld  myself  as an exper t  i n  

i n f e c t i o n  c o n t r o l  . 
Q Okay. I thought  I heard you t e l l  me t h a t  your 

c l i n i c a l  p r a c t i c e ,  by t h a t  I mean your p r a c t i c e  t h a t  i n v o l v e d  

d i r e c t  contact  w i t h  p a t i e n t s  stopped i n  1996, 1997? 

A I wouldn ' t  say d i r e c t  contact  w i t h  p a t i e n t s  stopped. 

I n  terms o f  being t h e  pr imary a t tend ing ,  pr imary one 

responsi b l  e ,  w r i t i n g  orders on the  p a t i e n t  , t h a t  stopped then.  

Q Okay. 

A And t h a t  was f o r  hea l th  reasons. But i n  terms of 

p a t i e n t  contact  and dec i s ion  making, i t  changed from an 

i n d i v i d u a l  manner, you might say, t o  more o f  a h o s p i t a l  

manner. You're very i nvo l ved  i n  a thousand bed i n s t i t u t i o n  

when you r e  running t h e  i n f e c t i  on con t ro l  ep i  demi o l  ogy and 

such. 

Q okay. T e l l  me what your work consis ted o f  when your 

-- between 1997 and t h e  cessat ion o f  your p r a c t i c e  i n  A p r i l  

2001? 

A The l a r g e  p o r t i o n  o f  i t  was epidemiology, both here 

and doing consul t a t i o n  work i n  d i f f e r e n t  h o s p i t a l  s on request 

throughout t h e  country .  Those requests might t a k e  a month, 
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KERR . V I  
might  be th ree  months, might be j u s t  one v i s i t ,  depending on 

what t h e i r  needs were, and i t  would a l l  r e l a t e  t o  pos t  op 

i n fec t i ons ,  q u a l i t y  assurance problems, q u a l i t y  c o n t r o l  

CATHY SOSEBEE & ASSOCIATES LUBBOCK, TEXAS Jr 806 ./ 763.0036 

10 

issues,  t h i n g s  l i k e  t h a t .  I t  consis ted o f  rounding f r e q u e n t l y  

w i t h  your s t a f f ,  going through the  ICUS, t h e  neonatal . 

i n t e n s i v e  care u n i t s ,  rehab, wherever t h e r e  were problems o r  

doing s t a t  surveys. we ran a very e f f i c i e n t ,  very  d e t a i l e d  

i n f e c t i o n  c o n t r o l  program. 

Q Did you have any admi t t ing  p r i v i l e g e s  dur ing  t h a t  

t i m e  frame, w e ' r e  t a l k i n g  about from 1996, '97 when you 

stopped your c l i n i c a l  p r a c t i  ce through Apr i  1 30th, 2001? 

A I had cont inued t o  have my a d m i t t i n g  p r i v i l e g e s ,  yes. 

Q And d i d  you serve as an a t tend ing  phys ic ian  du r ing  

t h a t  ti me frame? 

A NO. 

Q Did you serve as a consul tant  i n  terms o f  d i r e c t  

p a t i e n t  care, i n  o ther  words, an a t tend ing  phys ic ian  has you 

see a p a t i e n t  i n  order  t o  make treatment recommendations? 

A You would be c a l l e d  by var ious  a t tend ings  t o  make 

recommendations, bu t  your recommendations were made v i a  your  

p o s i t i o n  w i t h  t h e  h o s p i t a l  as head o f  i n f e c t i o n  contro 

epidemiology. I was no longer w r i t i n g  on the  c h a r t  i n  

o f  a phys ic ian  order  t h a t  t he  nurses were f o l l o w i n g .  

Q would i t  be f a i r  t o  say t h a t  you were n o t  mak 

t reatment  recommendat~ons o r  diagnoses f o r  t h e  purpose 

terms 

ng 

o f  t h a t  

p a r t i c u l a r  p a t i  en t  ' s  t reatment ,  ra the r  you were rounding and 

being consul ted from t h e  perspect ive o f  t h e  h o s p i t a l ' s  

i n f e c t i o n  c o n t r o l  issues? 

Page 9 
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A Not e n t i r e l y .  I say t h i s  i n  many respects a l e g a l  

respect,  because much t o  my consternat ion we a re  now -- t h e  

ep i  demi o l  og i  s t ,  i n f e c t i  ous con t ro l  peopl e a re  now be i  ng he1 d 

l i a b l e  i n  s u i t s  r e l a ted  t o  i n f e c t i o n ,  r e l a ted  t o  our dec i s i on  

process. 

tend t o  agree w i t h  t h a t  statement; now i t  may be what you 

imp l y ,  a more corporate sense, bu t  r e a l l y  t he  law i s  no t  

necessari 1 y i n t e r p r e t i  ng i t  t h a t  way, t h a t  t hey '  r e  t a k i  ng ou t  

these i n d i v i  dua ls  now and menti on i  ng them. 

So whereas f i v e  years ago I may have s a i d  yes, I 

Q okay. Frankly,  I ' m  no t  t r y i n g  t o  reach l e g a l  

conclusions,  I ' m  sor ry ,  I'm probably be labor ing t h i s  more than 

i t ' s  worth. The problem t h a t  a r i ses  i s  probably my own 

ignorance and u n f a m i l i a r i t y ,  when -it comes t o  words l i k e  

consu l t ing ,  because t o  me consu l t ing  can mean anyth ing.  SO 

I ' m  t r y i n g  t o  g e t  the  bes t  p i c t u r e  I can o f  what i t  means f o r  

you t o  serve as a consul tant  t o  hosp i t a l s  dur ing  t h i s  t ime  

frame t h a t  you were  no longer engaged i n  a predominant ly 

p a t i e n t  o r i en ted  c l i n i c a l  p rac t i ce .  Can you he lp  me w i t h  

t h a t ?  Maybe you've done i t  as best  you can, bu t  i f  you can 

s o r t  o f  descr ibe t he  change i n  your career and your p a t i e n t  

contacts  and responsi b i  1 i t i e s ,  t h a t  would be he1 p f u l  . 
A w e l l ,  I s o r t  o f  thought I had done t h a t  about t h e  

bes t  I can. 

Q okay. 

A I t h i n k  i t  would j u s t  be a repeat o f  what I ' v e  sa id .  

CATHY SOSEBEE & ASSOCIATES " LUBBOCK, TEXAS " 806.763.0036 
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KERR. V I  

Q okay. P r i o r  t o  t he  cessat ion o f  your c l i n i c a l  

p r a c t i c e  i n  1996, '97, what was t h e  na ture  o f  t h a t  p r a c t i c e ?  

A I t  was exc lus i ve l y  a consul tant  i n f e c t i o u s  disease 

p r a c t i c e  r i g h t  from t h e  e a r l y  '80s when I f i n i s h e d  a t  Duke. 

That i s  a l l  m y  p r a c t i c e  has been. And i n i t i a l l y  I was c h i e f  

i n f e c t i o u s  disease a t  S t .  Joseph's and head o f  t h e i r  

i n f e c t i o u s  disease teaching program. I n  f a c t ,  D r .  M a r t i n e l l i  

and D r .  DUrieX, I was t h e i r  professor  f o r  when they d i d  

i n t e r n a l  medicine. And u l t i m a t e l y  they came back t o  j o i n  me 

obv ious ly  i n  i n f e c t i o u s  diseases. 

we would round on -- o r  I would persona l ly  between 40 

t o  100 p a t i e n t s  a day. And t h e  few years t h a t  I was so lo ,  I 

l i t e r a l l y  a t  t imes would round on 80 p a t i e n t s  p h y s i c a l l y  i n  a 

day, s t a r t i n g  a t  6:OO i n  the  morning, going u n t i l  1 O : O O  a t  

n i g h t ,  11:OO a t  n igh t .  This  p r a c t i c e  now probably c a r r i e s  

over 100 p a t i e n t s  a day on se rv i ce  w i t h  t h e  th ree  doctors.  

were i ncredi  b l  y busy c l  i n i  ca l  i n f e c t i  ous d i  sease, no t  

research, c l i n i c a l  i n f e c t i o u s  disease. And I t h i n k  i f  i t ' s  

t he re ,  we've seen i t. 

we 

Q Dur ing t h a t  stage o f  your career, again we' re t a l k i n g  

about p r i o r  t o  t he  '96- '97 -- 
A c o r r e c t .  

Q -- t ime  frame, your c l i n i c a l  p r a c t i c e  was p a t i e n t  

o r i en ted  as opposed t o  i n f e c t i o n  con t ro l  o r i en ted ,  i s  t h a t  

f a i r ,  o r  am I missing -- 

CATHY SOSEBEE & ASSOCIATES LUBBOCI<, TEXAS .I: 806.763.0036 
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A I have been c h i e f  o f  h o s p i t a l  epidemiology s ince  t h e  

year I l e f t  Duke. 

t h a t  as c l i n i c a l .  TO me t h a t ' s  a l l  t he  same, i n f e c t i o u s  

So t h a t  has always been -- see, I regard 
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disease, i n f e c t i o n  c o n t r o l ,  epidemiology, I see as very  

t i g h t l y  interwoven. 

Q But you d i d  s p e c i f i c a l l y  w r i t e  orders on p a t i e n t s ,  

examine pa t i en ts ,  and d i r e c t  a s i g n i f i c a n t  p o r t i o n  o f  your 

p r a c t i c e  t o  p a t i e n t  care dur ing  t h a t  t ime frame before  1996-97 

cessat ion  o f  your c l i n i c a l  p rac t i ce ;  i s  t h a t  t r u e ?  

A Absolute ly .  As I mentioned, I would p h y s i c a l l y  see, 

be responsib le f o r  60, 80 o r  more p a t i e n t s  a day. 

Q okay. we've t a l k e d  a b i t  about your r e s p o n s i b i l i t i e s  

f rom 1996-97 t o  A p r i l  30th, 2001. And what d i d  you do 

p r o f e s s i o n a l l y  a f t e r  A p r i l  30th, 2001? 

A u n t i l  the  l a s t  probably s i x  weeks o r  so I have been, 

r a t h e r  than b u i l d i n g  up, knocking down f o r  hea l th  reasons. I 

j u s t ,  I got t o  t h e  phase where I stopped tak ing  new 

medi ca l  /l egal cases, f o r  i nstance, d i  dn ' t  take consu l tan t  work 

f rom ou t  o f  town, and o n l y  i n  t h e  l a s t  couple o f  months have I 

al lowed myself  t o  open u p  again t o  g e t t i n g  back t o  being 

bus ie r  c l i n i c a l l y .  And t h a t ' s  because I have t h e  t ime now 

f rom having c u t  ou t  a l l  the  o ther  business s ides.  

Q From A p r i l  30th,  2001 u n t i l  about s i x  weeks ago, how 

many hours a week d i d  you devote t o  your p ro fess iona l  

a c t i  v i  ti es o f  a1 1 types,  whether t h a t  ' s 1 egal consul t i  ng , 

CATHY SOSEBEE & ASSOCIATES " LUBBOCK, TEXAS " 806.763.0036 
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whether t h a t  was consu l t i ng  f o r  h e a l t h  care i n s t i  t u t i o n s  o r  

whether t h a t  was 1 e c t u r i  ng? 

A I cou ld  ge t  down from zero hours i n  a week t o  maybe 

t e n  i n  a week. 

Q what percentage o f  your p ro fess iona l  t ime  du r ing  t h i s  

t ime  frame o f  A p r i l  30th, 2001 u n t i l  about s i x  weeks ago, what 
Page 12 
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percentage o f  your t i m e  was spent i n  l e g a l  consu l t ing? 

A During t h a t  t ime t h e  hours may have been much l e s s ,  

b u t  t h e  percentage would have been h igher  because I was 

c u t t i n g  every th ing  e l se  ou t .  so t h e  hours might be t h e  same, 

b u t  t h e  percentage would be maybe 60 percent .  And normal ly  i t  

would have been much, much l e s s  than t h a t .  

Q I d o n ' t  mean t o  p r y ,  bu t  what were t h e  developments 

t h a t  have happened w i t h i n  t h e  l a s t  s i x  weeks t h a t  a re  

p e r m i t t i n g  you t o  increase your a c t i  v i  ti es? 

A w e l l ,  I t h i n k  running the  company, t h e  t ime  s t ress  o f  

i t ,  j u s t  t he  phys ica l  s t ress ,  emotional s t ress  of i t ,  was t o o  

much f o r  me, was f o r c i n g  me b l u n t l y  t o  push drugs harder than 

what I should have. YOU see one r e s u l t  o f  a miss ing  t o o t h .  

I f  you l ook  t o  my legs ,  you would see the  o the r  r e s u l t  o f  i t .  

It was j u s t ,  I mean I had t o  g i ve  i n  t o  t h e  f a c t  t h a t  I ' v e  had 

Park inson's  f o r  t en  years and I had t o  cu t  back. 

d ramat i ca l l y  c u t  back and now can do o ther  t h i n g s .  

And I ' v e  

Q 

A what I mentioned e a r l i e r ,  I ' v e  s t a r t e d  t o  a c t i v e l y  go 

so what a re  you now doing? 

CATHY SOSEBEE & ASSOCIATES " LUBBOCK, TEXAS " 806.763.0036 
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ou t  again, because i t ' s  my f i r s t  love ,  and get  back t o  t h e  

epidemiology and i n f e c t i o n  c o n t r o l ,  t h a t  k i n d  o f  t h i n g .  

Q And what are  you do ing  i n  t h a t  respect ,  a re  you 

consu l t i ng  f o r  anybody, a re  you on s t a f f  anywhere? I ' m  t r y i n g  

t o  understand. 

A T h e o r e t i c a l l y  I ' m  s t i l l  on s t a f f  a t  Covenant, b u t  I 

mentioned e a r l i e r  t h a t  j u s t  i n  t h e  l a s t  week o r  two, I ' v e  been 

consul ti ng e l  sewhere on epi  demi o l  ogy , i n f e c t i  on c o n t r o l  , 
q u a l i t y  assurance. And they 've  asked t h a t  I cont inue w i t h  t h e  
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KERR. V I  

q u a l i t y  assurance s i  de. 

Q where are  you consu l t i ng  c u r r e n t l y ?  

A That i s  a t  San Angelo Community Hosp i ta l .  

Q where i s  t h a t ?  

A san Angelo. 

Q 

A A p r i l  2 2 ,  23 .  

And when was your f i r s t  a f f i l i a t i o n  w i t h  San Angelo? 

Q O f  2002? 

A Yes, t h a t  should be a Monday, Tuesday. 

Q IS t h e r e  any other  hea l th  care f a c i l i t y  t h a t  y o u ' r e  

do i  ng consul t i  ng work present1 y? 

A No, because I j u s t  i n  t he  l a s t  couple of months 

a l lowed mysel f  t o  accept these again. 

Q And what have you done so f a r  f o r  San Angelo 

Community Hospi t a l  ? 

A w e l l ,  I c a n ' t  g i ve  you my r e p o r t  t o  them, which was 
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about f o u r  o r  f i v e  pages. 

recommendations p e r t a i n i n g  t o  i n f e c t i o n  c o n t r o l  i ssues i n  , o u t  

o f  t h e  OR, spent a l o t  o f  my t ime there  a c t u a l l y  i n  t h e  OR, 

rev iewing a l o t  o f  su rg i ca l  cases and preps, a l o t  o f  q u a l i t y  

assurance i ssues w i t h  t h e  physi c i  an. 

But I ' v e  made a g rea t  deal o f  

I ' v e  been asked t o  come back and do a l o t  o f  

a n t i  m i  c rob i  a1 r e v i  ews , appropri  a te  use o f  a n t i  b i  o t i  cs , 
appropr ia te  drug use, and a l so  do q u a l i t y  assurance.for them, 

because I have q u i t e  a repu ta t i on  

o f  being good a t  t h a t ,  as an ou ts ide  person, because being a 

1 5 0 ,  200 bed h o s p i t a l  , they have t r o u b l e  doing i t  i n t e r n a l l y ,  

as a l o t  o f  h o s p i t a l s  do i n  t h i s  country.  
Page 14  



13 

14 

1 5  

16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

KERR. V I  

Q 

Hospi t a l  ? 

How many days have you spent a t  San Angelo Community 

A I mentioned, A p r i l  2 1 ,  2 2 .  

Q okay. And have you been back there  s ince t h a t  t i m e ?  

A That was j u s t  l a s t  week. obv ious ly  a l o t  o f  t ime has 

been spent on t h a t  s ince I ' v e  been the re .  

Q W e l l ,  I guess I ' m  a l i t t l e  b i t  s tuck on the "a l o t  o f  

t ime"  because i t  seems t o  me t h a t ' s  been a p r e t t y  b r i e f  

contac t  w i t h  San Angelo Community H o s p i t a l ,  HOW many hours a 

week are  you work ing now? 

A w e l l ,  you have t o  r e a l i z e  we' re a t  the  i n c e p t i o n  o f  

something. So I'm not  a sorcerer ,  I c a n ' t  t e l l  you what t h e  

f u t u r e  i s  go ing  t o  be and how many hours and such. A l l  I can 
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t e l l  you i s  t h e r e ' s  going t o  be a g rea t  deal o f  work j u s t  t o  

f i n i s h  o f f  what my i n i t i a l  recommendations are t o  them. And 

i t ' s  t h e  medical s t a f f  t h a t  have asked me t o  come back t o  do 

a l l  t h e  teaching t o  medical s t a f f ,  l e c t u r i n g ,  and i t ' s  t h e  

medical c h i e f  o f  medical s t a f f  t h a t ' s  asked me t o  come back 

and cont inue w i t h  the  q u a l i t y  assurance and overview o f  t h e i r  

i n f e c t i o n  c o n t r o l  system and such. 

Q IS t h i s  a p r o j e c t  work t h a t  you ' re doing f o r  them o r  

a r e  you coming on as long- term employee o r  what 's t h e  

arrangement? 

A Employee i s  no t  --  n o t  an employee. 

Q You' r e  a consul tant? 

A The i r  des i re  i s  as a long- term consul tant  

re1 a t i  onshi p, 

Q D r .  I<err,  how long have you been doing med ica l / lega l  
Page 1 5  
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reviews? 

A Probably 20 years. 

Q And do you have an est imate as t o  how many cases you 

have reviewed over t h e  20 years? 

A To ta l  I cou ldn ' t  g ive  you. 

Q I n  a t y p i c a l  year,  how many cases do you review? 

A I n  t h e  f i r s t  1 5  years, probably anywhere f rom zero t o  

t h r e e  o r  f o u r ,  two o r  three.  

Q How d i d  t h a t  change a f t e r  t h e  f i r s t  1 5  years? 

A AS I had t o  cu t  back on o the r  th ings ,  I l i k e d  

CATHY SOSEBEE & ASSOCIATES LUBBOCK, TEXAS $' 806.763.0036 
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medi ca l  /l egal . 
And I had a l o t  o f  defense work t h a t  came my way, w i t h  some o f  

t h e  malprac t ice  -- what would i t  be -- the  malprac t ice ,  t h e  

medi ca l  mal p r a c t i  ce companies , i nsurance compani es . Mai n1 y 

TMLT, which i s  Texas Medical L i a b i l i t y  Trus t .  

obv ious ly  I was an i ncredi  b l  y busy c l i n i c i a n .  

Q And you ' re  imp ly ing  then t h a t ,  i n  the  l a s t  f i v e  

years,  t he  number o f  reviews t h a t  you d i d  increased? 

A D e f i n i t e l y .  

Q Can you g i ve  me an est imate as t o  how many reviews 

you d i d  on an annual bas is  over t he  l a s t  f i v e  years? 

A I would say I ' v e  probably taken on ten  t o  1 5  cases a 

year ,  o r  I would review ten  or 1 5  cases. 

Q Have you t e s t i f i e d  i n  cour t?  

A Yes. 

Q How many times? 

A Several.  TO say how many t imes now, going back over  

t h e  years would be a guess, bu t  i t ' s  under 20. 

f i v e .  

I t ' s  more than 

very  few cases go t o  c o u r t .  
Page 16  
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Q can you g i ve  me a reasonable est imate o f  t he  

percentage o f  t h e  cases t h a t  you t e s t i f y  on beha l f  o f  t h e  

p a t i e n t  versus those i n  which you t e s t i f y  on beha l f  o f  t h e  

hea l th  care prov ider?  

A The f i  r s t  1 5  years, i t  was probably about 80 percent  

on beha l f  o f  t h e  h e a l t h  care p rov ide r .  subsequent t o  t h a t  i n  

t h e  l a s t  f i v e  years t o  now has s lowly  switched, and i t ' s  
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probably 60 t o  70 percent now I would say on beha l f  o f  t h e  

p l  a i  n t i  ff 

Q we t a l k e d  about your medical / legal  reviews and your  

test imony, a re  these predominant ly i n  medical ma lprac t ice  

cases? 

A Yes, b u t  I ' m  n o t  -- I ' m  t r y i n g  t o  t h i n k  what t h e  

o the r  -- what t h e  a l t e r n a t i v e  i s .  

Q Automobile accidents, s l ip  and f a l l s ,  t h ings  l i k e  

t h a t .  I assume t h a t ,  because o f  your s p e c i a l t y ,  you ' re almost 

always invo lved i n medi ca l  ma lprac t ice  cases. 

A Right .  These are always i n f e c t i o u s  disease and 

medical mal p r a c t i  ce. 

Q okay. That 's  what I assumed, bu t  I r e a l i z e d  I hadn ' t  

asked the  quest ions very  a r t f u l l y .  

MR. PARKER: O f f  t h e  record. 

(o f f - the- record  d iscussion.)  

Q when were you f i r s t  contacted w i t h  regard t o  t h e  

z i  mmerman case? 

A I n  one o f  these volumes i s  t he  opening l e t t e r  from, I 

t h i n k ,  M r .  L i n ton .  And I r e a l l y  cannot remember. I t h i n k  i t  

was back i n  2000. I ' m  no t  sure. 
Page 1 7  
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22 Q Had you ever had any contact  w i t h  M r .  L i n t o n  be fore  

2 3  t h a t  date? 

24 A I do n o t  be l ieve  so. 

25 Q Have you ever served as an exper t  wi tness o r  as an 
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1 exper t  consu l tan t  f o r  M r .  L i n t o n ' s  f i rm?  

2 A No, I do not  be l i eve  so. 

3 Q okay. Do you have an understanding as t o  how 

4. M r .  L i n t o n  go t  your name? 

5 A No. 

6 Q what we re  you asked t o  do? 

7 A To rev iew the  care o f  Ms. Zimmerman and t o  g i v e  an 
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o p i n i o n  as t o  t h e  issues on t h e  case. 

Q I ' v e  been provided w i t h  a repo r t ,  and I ' m  going t o  

show you what 's  been marked as E x h i b i t  one. can you t e l l  me 

what t h a t  i s ?  

A That i s  t he  repo r t  f o l l o w i n g  our review o f  t he  case. 

Q A r e  you the  author o f  the  repo r t?  

A D r .  M a r t i n e l l i  and I. 

Q I can see t h a t  D r .  M a r t i n e l l i  and you both  signed 

t h i s  repo r t .  How i s  t h i s  d ra f ted? 

A Y o u ' l l  have t o  -- we d i d  i t  on our word processor.  

Q I ' m  t r y i n g  t o  understand how two people author  a 

I t  seems t o  me t h a t  most o f t e n  s i n g l e  d r a f t  o f  a repo r t .  

somebody proposes a d r a f t  and then s o l i c i t s  comments on i t. 

A w e l l ,  a c t u a l l y  i f  you understood t h e  r e l a t i o n s h i p  

between the  doc tors  i n  t h i s  o f f i c e  and mysel f ,  we s i t  around, 

and s t i l l  do, and f i r e  a t  each o the r .  And a f t e r  both o f  us 

had reviewed t h e  case, we s a t  around and t r i e d  t o ,  i n  essence, 
Page 1 8  
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destroy each o ther ,  came up w i t h  common grounds, common ideas ,  
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s a t  down, p u t  i t  on paper. 

Q who typed i t ?  

A I t h i n k  I s ta r ted .  M a r t i n e l l i  got  f ed  up w i t h  my 

t yp ing  and he took  over.  I t h i n k  t h a t ' s  how i t  ended up. 

Q when was i t  done? 

A when t h e  r e p o r t  exac t l y  was done, I ' m  n o t  sure. 

There should be a date -- oh, I ' m  no t  sure. I would have t o  

l o o k  on b i l l i n g  records t o  see when t h a t  was a t  l e a s t  b i l l e d  

f o r .  I assume there  was a date on i t . 

Q You have b i l l i n g  records f o r  t h i s  case? 

A You' re asking a d i f f i c u l t  quest ion. Having shut down 

my business, I dear ly  hope so. But s ince  m y  business got  shut  

down, I have n o t  done anything t h a t  I ' v e  b i l l e d  t h e  L i n t o n  

f i r m  f o r ,  so I w i l l ,  bu t  i t ' s  going t o  be somewhere i n  my 

archives a t  home. 

Q I f  t h e r e  are b i l l i n g  records f o r  t h i s  case, who 

mai n t a i  ns them? 

A I should have them somewhere a t  home. or on a z i p  

d i sk .  

Q How much t ime have you put  i n t o  t h i s  case? 

A w i t h o u t  those records i n  f r o n t  o f  me, i t ' s  hard t o  

say, because you know, you spend a s i g n i f i c a n t  amount o f  t i m e  

and then you go f o r  months o r  a couple o f  years w i thou t  almost 

l ook ing  a t  i t ,  and then you again spend s i g n i f i c a n t  t i m e  

before t h e  depos i t i on  t r i a l ,  I would t h i n k  probably 1 5 ,  20 

CATHY SOSEBEE & ASSOCIATES Jr LUBBOCK, TEXAS '' 806.763.0036 
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hours. 

Q 

A oh, yes, the  t i m e  spent upon the  i n i t i a l  contact  

Have you b i l l e d  f o r  any o f  your t ime ye t?  

r e c e i v i n g  t h e  records, M r .  L i n t o n  has been b i l l e d ,  and I ' m  

c e r t a i  n t he  p repa ra t i on  o f  t h i  s document has been b i  11 ed. 

Q what a r e  your fees? 

A $400 an hour. And $600 fo r  depos i t ion  and t r i a l .  

Q The $400 an hour i s  t h e  fee t h a t  app l i es  both t o  

rev iew o f  ma te r i a l s  and author ing  o f  t he  repo r t?  

A Yes. 

Q Does D r .  M a r t i n e l l i  b i l l  i n  a d d i t i o n  t o  t h e  fees t h a t  

you ' re  b i l l i n g  f o r  r e v i e w ,  I assume? 

A c o r r e c t .  

Q YOU mentioned a moment ago about your business having 

been shut down. What was t h e  name o f  t h a t  business? 
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A complete P rac t i ce  s o l u t i o n s .  

Q And i s  i t  Complete P rac t i ce  Solut ions t h a t  i s  t h e  

corpora t ion  t h a t  b i l l s  f o r  your exper t  witness consu l t ing? 

A No, t h a t ' s  I n f e c t i o n  Info-Med. 

Q I n f e c t i o n  Info-Med? 

A c o r r e c t .  

Q Does I n f e c t i o n  Info-Med conduct any business o the r  

than p rov id ing  your serv ices as an exper t  witness? 

A Yes, i t  i n  essence i s  t h e  umbrel la  t h a t  I do 

every th ing  under. I do my h o s p i t a l  consu l t ing  under. I do 

CATHY SOSEBEE & ASSOCIATES Jr LUBBOCK, TEXAS " 806.763.0036 
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ep i  demi o l  ogy , eve ry th i  ng . 
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KERR. VI 
Q I ' m  confused as t o  t h e  r e l a t i o n s h i p  between Expert 

( s i  c) Info-Med and Compl e t e  P rac t i  ce s o l u t i o n s .  

A There i s  no r e l a t i o n s h i p ,  except I ' m  p r imary  o f  both,  

o r  was o f  CPS. I n f e c t i o n  Info-Med i s  something t h a t  I ' v e  had 

f o r  years and have done l e c t u r i n g  under, ou ts ide  c o n s u l t a t i o n  

work under, and such. 

Q And what does complete P rac t i ce  So lu t ions  do? I ' m  

s o r r y .  I ' m  confused. 

A Nothing now. 

Q what d i d  i t  do before? 

A I t  prov ided serv ice  and sales o f  software and such 

medi c a l l  y re1 a ted  - 
Q YOU t o l d  me a few minutes ago t h a t  the business t h a t  

shut  down was complete P rac t i ce  s o l u t i o n s  and t h a t  t h a t  was 

what was going t o  make i t  d i f f i c u l t  f o r  you t o  l o c a t e  b i l l i n g  

records f o r  t h i s  case? 

A c o r r e c t .  

Q Y e t  you a l so  t o l d  me t h a t  t h e  b i l l i n g  f o r  your  

serv ices  as an exper t  witness would be through I n f e c t i o n  

Info-Med? 

A c o r r e c t .  

Q So I ' m  t e r r i b l y  confused. 

A w e l l ,  you probably have a b igger  o f f i c e  than I do. 

when you l o s e  your secre tary  f o r  one, you l ose  your sec re ta ry  

CATHY SOSEBEE & ASSOCIATES '' LUBBOCI<, TEXAS -" 806.763.0036 
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4 h o p e f u l l y ,  i n  I n f e c t i o n  Info-Med, bu t  I have no i d e a  where i t  

t o  everyth ing.  

p o s i t i o n  from t o p  t o  bottom, which means I have records i n  my 

basement now a t  the  house o f  every th ing  t h a t  I ' v e  ever done, 

so I now am I n f e c t i o n  Info-Med i n  every 
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KERR. V I  
i s .  So I hope -- and they have t o  be there ,  bu t  I ' m  now my 

own secre tary  and I have t o  f i n d  i t .  

Q I may f i n d  myself  coming back l a t e r  t o  some o f  these 

issues ,  e s p e c i a l l y  when I t a l k  about your cur r icu lum v i t a e ,  

b u t  l e t ' s  t a l k  about t h i s  case. That 's  r e a l l y  what we' re here 

about. 

Have you prepared any repo r t  o ther  than the  one t h a t  

i s  i d e n t i f i e d  as E x h i b i t  one? 

A No. 

Q And does the  repo r t  i d e n t i f i e d  as E x h i b i t  One, does 

i t  cover t h e  sub jec t  mat ters t h a t  you a n t i c i p a t e  t e s t i f y i n g  on 

i n  t h i s  case? 

A Yes. 

Q Are t h e r e  any o ther  sub jec t  matters t h a t  you 

a n t i c i p a t e  t e s t i f y i  ng on? 

A I n  my opin ion,  t h i s  covers our op in ion ,  i n  my 

op i  n i  on. 

Q YOU may o r  may not  be aware t h a t  t he re  a r e  o the r  

exper ts  who w i l l  be t e s t i f y i n g  as t o  o ther  k inds  o f  c r i t i c i s m s  

i n  t h i s  case. And I want t o  make sure t h a t  I understand t h e  

parameters of where you ' re  c r i t i c a l  i n  t h i s  case. And so I 
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want t o  s t a r t  off w i t h  t h i s  repo r t ,  E x h i b i t  one, and again 

j u s t  make sure t h a t  t he re  a re  no add i t i ona l  areas t h a t  you 

f e e l  you need t o  amend i n  o rder  t o  f a i r l y  appr ise  me o f  t h e  

sub jec t  mat ters y o u ' l l  be t a l k i n g  about. 

A Our o p i n i o n ' s  going t o  -- i s  here, conta ined w i t h i n  

t h i s  repo r t .  

Q okay. I take i t  then -- the  r e p o r t  does no t  address, 
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E R R .  V 1  
f o r  instance,  anyth ing about i n d i c a t i o n s  f o r  o r  

appropriateness o f  t h e  cingulotomy, capsulotomy, o r  

psychosurgery i n  general ;  i s  t h a t  co r rec t?  

A I'm an i n f e c t i o u s  disease physic ian.  

Q A l l  r i g h t .  And the re  -- 
A I pretend no s p e c i a l t y  i n t o  neuropsych ia t r i c .  

Q That 's  f i n e .  And so you w i l l  no t  be o f f e r i n g  

op in ions  as t o  those issues;  i s  t h a t  f a i r ?  

A No, nor  have we been asked t o .  

Q That 's  f i n e .  s i m i l a r l y ,  your repo r t  does not  d iscuss 

any th ing  about i n s t i t u t i o n a l  review board reviews, I take i t  

you ' re  no t  going t o  be addressing t h a t  issue,  co r rec t?  

A I ' m  unaware o f  t h a t  i ssue so , . 
MR. RUF: Doctor,  t h a t  goes t o  t h e  psychosurgery 

i ssue. 

THE WITNESS: Okay. 

A NO. 

Q And t h a t ' s  f i n e .  These a r e n ' t  -- these a re  no t  a 
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s e r i e s  o f  t r i c k  quest ions.  Th is  i s  t o  make sure t h a t  I cover 

t h e  subject  mat te r  I need t o  cover, and t h a t  I am no t  

surpr ised a t  t r i a l  i f  you t e s t i f y  t o  t h ings  t h a t  I ' m  no t  

seeing i n  t h e  r e p o r t .  I want t o  make sure t h e y ' r e  no t  i n  t h e  

r e p o r t ,  and I want t o  make sure you ' re  no t  t e s t i f y i n g  t o  them 

a t  t r i a l .  

The i ssue  o f  t h e  use o f  m u l t i d i s c i p l i n a r y  panel 

s e l e c t i o n  boards f o r  psychosurgery candidates, t h a t ' s  no t  

something you've spoken t o  i n  your repo r t .  I take  i t  i t ' s  n o t  

something y o u ' l l  be t e s t i f y i n g  t o  a t  t r i a l ,  co r rec t?  
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KERR. V I  
A c o r r e c t .  

Q The sa fe ty  o r  e f f i c a c y  o f  p s y c h i a t r i c  surger ies ,  

you ' re  n o t  going t o  be t a l k i n g  about t h a t ,  co r rec t?  

A c o r r e c t .  

Q I d o n ' t  see any a l l e g a t i o n s  o f  f raud  o r  f raudu len t  

conduct i n  your r e p o r t ,  I take i t  t h a t  you ' re  n o t  going t o  be 

expressing op in ions  about f raud  o r  f raudu len t  conduct? 

A I t h i n k  t h e  answer t o  t h a t  i s  no. 

Q No, you ' re n o t  going t o  be expressing such op in ions ,  

cor rec t?  

A c o r r e c t .  

Q AS t o  t h e  i ssue  o f  whether t h e  p o t e n t i a l  b r a i n  

abscess should have been drained, i s  t h a t  something t h a t  you 

defer  t o  t h e  neurosurgeons? I don ' t  see i t  addressed i n  your 

repo r t .  
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A w e l l ,  t h a t  t o  me i s  no t  an i ssue  t h a t  we address 

s p e c i f i c a l l y  here. To me, t h a t ' s  an i ssue  o f  t he  t o t a l  care.  

And I t h i n k  t h a t  i s  f o r  d iscussion.  SO t h e  i ssue  o f  t h e  

abscess, I ' m  n o t  saying i t  won't  be discussed. I t ' s  n o t  a 

c r i t i c a l  p a r t ,  t o  be honest w i t h  you, o f  t h i s  repo r t .  

Q I take i t  t h a t  i n  d iscussing i n f e c t i o n ,  cause o f  

i n f e c t i o n  and whether o r  not  t he re  was substandard care i n  the  

i n f e c t i o n ,  we're go-ing t o  be t a l k i n g  about t h e  abscess, I 

understand t h a t ?  

A c o r r e c t .  

Q w i l l  you be expressing an op in ion  as t o  whether o r  

no t  t h i s  p a t i e n t ' s  presumed abscess should have been 

su rg i  ca l  l y  drained? 
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KERR. Vl 
A Persona l ly ,  I don' t  take  i t  as a presumed abscess. 

TO me, t h e r e  d e f i n i t e l y  was an abscess. 

discuss t h e  i s s u e  o f  e x t i r p a t i o n  o f  t h e  abscess drainage, 

s te reo  t a c t i c  drainage. SO i t ' s  p a r t  o f  t he  d iscussion.  I t ' s  

n o t  a c r i t i c a l  i ssue  t h a t  was addressed here i n  terms o f  

commentary. 

I f  asked, we w i l l  

Q okay. I t  was not  addressed i n  the  r e p o r t  i n  terms o f  

commentary, i s  t h a t  what you ' re t e l l i n g  me? 

A 

Q 

Righ t ,  

Do you have an opin ion as t o  whether t he  f a i l u r e  t o  

But i t ' s  p a r t  o f  t h e  t reatment  o f  t h i s  l ady .  

s u r g i c a l l y  d r a i n  t h e  abscess c o n s t i t u t e d  a breach i n  standard 

o f  care? 

CATHY SOSEBEE & ASSOCIATES " LUBBOCK, TEXAS ?' 806.763.0036 
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A Yes, we have an opin ion on t h a t .  

Q And what i s  t h a t  opinion? 

A Given -- i t ' s  not  i n  t h i s  repo r t ,  i t ' s  we do n o t  f e e l  

i t  was a breach o f  t h e  standard o f  care. we may have 

d i f f e r e n t  op i  n i  ons , d i f f e r e n t  a t t i  tudes, b u t  you can d i f f e r  on 

what you might i d e a l l y  do, bu t  no t  regard i t  as a necessary 

breach o f  t h e  standard o f  care. 

Q I n  t h e  r e p o r t  marked as E x h i b i t  One, I don ' t  see any 

c r i t i c i s m s  i n  t h e  standard o f  care as t o  t h e  t reatment  o f  

M r S .  Zimmerman's i n f e c t i o n  once t h a t  i n f e c t i o n  was c l i n i c a l l y  

recognized. D i d  I read i t  c o r r e c t l y ?  

A c o r r e c t .  

Q Do you -- w i l l  you be expressing an op in ion  as t o  

whether t he re  was impropr ie ty  i n  t h e  t reatment  o f  t h e  

i n f e c t i  on once t h e  i n f e c t i  on was recognized? 

THE WITNESS: Can you repeat t h e  exact wording 
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KERR. VI 
o f  t h a t  quest ion,  please? 

(The c o u r t  repo r te r  read back t h e  record as 

requested.) 

A We have an op in ion  -- I have an op in ion .  And t h a t  i s  

I f e e l  t h e  i n f e c t i o u s  disease and the  t reatment ,  once t h e  

i n f e c t i o n  was recognized, was reasonable and appropr ia te ,  we 

may do t h i n g s  d i f f e r e n t l y ,  b u t  t he re  are  d i f f e r e n t  ways t o  

accomplish the  same. So I guess t h a t ' s  -- when I s t a t e ,  t h i s  

i s  our op in ion ,  I s t a t e  t h a t  we have op in ion  on a17 t h i s  
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management because o f  t he  abscess. 

Q was t h e r e  any breach o f  standard o f  care i n  

recogniz ing t h e  onset o f  t h i  s i n f e c t i o n ?  

THE WITNESS: w i l l  you repeat t h a t  again? 

(The c o u r t  repo r te r  read back t h e  record as 

requested.) 

A BY t h a t  you ' re  no t  t a l k i n g  causat ion issues and such, 

your quest ion i s ,  once post op, do we f e e l  t he re  was any 

t o  t h e  d iagnosis  made breach i n  t h e  standard o f  care g e t t i n g  

on 10/4, 10/5 o f  t h e  i n f e c t i o n ?  

Q I t h i n k  t h a t ' s  one f a i r  way t 

A I have concerns, per t h e  hosp 

o f  t h e  record.  I w i l l  no t  c a l l  i t s e l f  

standard o f  care,  bu t  I have some r e a l  

t h a t  record. 

r e s t a t e  my quest ion .  

t a l  record, on issues  

a major breach i n  t h e  

p rob l  erns w i t h  p a r t s  o f  

Q okay. Was t h e  onset of i n f e c t i o n  recognized i n  a 

t i  me1 y and appropr ia te  manner? 

A Yes, I t h i n k  so. 

Q DO any o f  t h e  i n s t i t u t i o n s  t h a t  you have been 
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KERR. V I  
a f f i l i a t e d  w i t h  perform p s y c h i a t r i c  surger ies? 

A Perhaps I -- I c a n ' t  say f o r  sure. Her€! a t  Covenant, 

I ' m  q u i t e  c e r t a i n  no t .  I n  Denver, I t r u l y  do no t  know. 

Except when I was i n  Denver, I ' m  no t  sure i f  they were do ing  

t h e  stereo t a c t i c  techniques t h a t  they are now. 

p s y c h i a t r i c  surgery,  and I t h i n k  the  answer would be no. 

But you s a i d  
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Q Do you r e c a l l  t r e a t i n g  a p a t i e n t  pos t  op from 

p s y c h i a t r i c  surgery? 

A Post op p s y c h i a t r i c  serv ice ,  no, o r  e l s e  my answer 

would have been d i f f e r e n t .  

Q Sure. So you have never t r e a t e d  a p a t i e n t  i n ,  a pos t  

op p a t i e n t  f rom a cingulotomy? 

A W e l l ,  you switched the re  from p s y c h i a t r i c  t o  

c i  ngul otomy . 
Q That 's  a good p o i n t ,  You're abso lu te l y  r i g h t .  

A We do do s te reo t a c t i c  surgery. So t h a t  I mean, I ' m  

approaching t h e  t ime  I ' m  going t o  ge t  i t  mysel f ,  so the  sw i t ch  

i n  your quest ion, t he  f i r s t  t o  p s y c h i a t r i c  i s  d e f i n i t e l y  no. 

I have fo l lowed and reviewed a l o t  o f  s te reo  t a c t i c  surgery.  

Now cingulotomy, I c a n ' t  t e l l  you f o r  sure e x a c t l y  what 

t hey ' ve  been. 

Q okay. Can you g i ve  me an est imate o f  how many 

p a t i e n t s ,  i f  any, you have fo l lowed post  cingulotomy? 

MR. RUF: Wel l ,  ob jec t i on ,  he j u s t  s a i d  he 

He knows about p a t i  ents doesn' t  know about c i  ngulotomy , 

s te reo t a c t i c a l l y .  

Q Tha t ' s  f i n e .  I understood t h a t  as w e l l .  But I 

wanted t o  make sure t h a t  I understand t h e  quest ion f a i r l y ,  
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KERR.  V l  
t h a t  he -- 

A 

Q okay. can you t e l l  me whether you have t r e a t e d  

So cingulotomy I c a n ' t  -- I c a n ' t  g i v e  you a number. 
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p a t i e n t s  pos topera t ive  from a n t e r i o r  capsulotomy? 

A Again you ' re  ask ing such a def ined quest ion ,  no. 

Q Do you know whether you've had experience t r e a t i n g  

p a t i e n t s  post  o p e r a t i v e l y  from l i m b i c  leucotomy? 

A Again, ask ing t h a t  quest ion, I don ' t  know. 

Q okay. 

me t h a t  you've t r e a t e d  p a t i e n t s  pos tope ra t i ve l y  from s te reo  

t a c t i c  surgery. L e t ' s  make sure we' re t a l k i n g  about s te reo  

t a c t i c  b r a i n  surgery. 

A c o r r e c t .  

Q How many p a t i e n t s  have you seen pos tope ra t i ve l y  f rom 

You have t o l d  me -- and you ' re  i t c h j n g  t o  t e l l  

s te reo  t a c t i c  b r a i n  surgery? 

A A c t u a l l y  none. My f o l l o w i n g  o f  i t  has been rev iewing 

f o r  any compl icat ions and such, so i t  was from t h e  i n f e c t i o n  

c o n t r o l  epi  demi o l  ogy s i  de. 

Q A t  what i n s t i t u t i o n s  have you reviewed such cases? 

A covenant. 

Q How many such cases have you reviewed? 

A I ' m  n o t  sure what t h e  t o t a l  number was. The reason 

we reviewed i t  was when they s t a r t e d  doing i t ,  they  were doing 

q u i t e  a f e w ,  i n  terms o f ,  I t h i n k ,  more than a couple a week. 

Q Can you g i v e  me a reasonable est imate o f  t h e  number 

you ' ve r e v i  ewed? 

A over 20. 

Q over what t ime frame? 
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A I ’ m  n o t  sure how long a t i m e  frame t h a t  was, probably 

a s i x - t o - e i g h t  month, six-to-12-month t ime frame. I t  became a 

ra the r  new surgery w i t h  one o r  two o f  our neurosurgeons, and 

we went i n  and d i d  a complete review r e t r o s p e c t i v e  i n  terms o f  

what had been done, prospect ive t o  i n s u r e  t h a t  t he re  weren ’ t  

problems w i t h  i t .  

Q when you looked a t  these roughly 20 cases, d i d  a l l  20 

o f  these cases i n v o l v e  postoperat ive i n f e c t i o n s ,  i s  t h a t  why 

you were rev iewing them, o r  you were rev iewing an e n t i r e  

ser ies?  

A we were rev iewing them t o  i nsu re  t h a t  t he re  was 

noth ing  t h a t  was going t o  catch us untoward, and no, they were 

a7 1 uncomplicated . 
Q A l l  r i g h t .  Mrs. Zimmerman obv ious ly  su f fe red  a 

pos topera t ive  i n f e c t i o n .  

t h a t  i n f e c t i o n ?  

what were the  poss ib le  sources o f  

A There are  th ree  p o t e n t i a l  sources. One, given a t  t h e  

t ime she had p o s i t i v e  cu l tu res  both from her  wound and f rom 

the  blood, obv ious ly  t he re ’ s  a p o t e n t i a l  o f  bacteremia spread. 

secondly, t h e r e ’ s  a p o t e n t i a l  o f  i t  being a secondary wound 

i n f e c t i o n  t h a t  t r a c k s  down t o  u l t i m a t e l y  fo rmat ion  o f  t h e  

abscess. 

d i r e c t l y  i n t o  t h e  s i t e  o f  t he  abscess a t  surgery.  

And t h i r d l y  i s  an i n o c u l a t i o n  o f  t h e  bacter ium 

Q Any o the r  p o s s i b i l i t i e s ?  

A Those would be the  th ree  mechanisms. 
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Q which mechanism was responsib le f o r  Mrs. Zimmerman's 

i n f e c t i o n ,  i f  you know? 

A My op in ion ,  o f  which I f e e l  w i t h  a great  degree o f  

c e r t a i n t y ,  i s  t h a t  i t  was inocu la ted  a t  t h e  t ime o f  surgery.  

Q T e l l  me why. 

A I t h  nk i n  saying why, we can go t o  the  o the r  

methodologies and show why not  and then t h e  reasons why i n  

terms o f  t h e  i r e c t  i n o c u l a t i o n .  

Q okay. why no t  bacteremia? 

A Bacteremia imp l i es  a focus o f  i n f e c t i o n  elsewhere. 

secondly, t h a t  focus has t o  seed the  b r a i n ,  and i n  t h i s  case, 

we have a s i n g u l a r  abscess o f  which t h a t  i s  no t  impossib le,  i t  

occurs w i t h  some areas o f  seeding. There a re  many reasons why 

t h e r e ' s  no evidence o f  a per iphera l  f o c i .  Most common areas 

t o  go from c e n t r a l  f o c i  t o  i n f e c t  t h e  b r a i n  are  lung,  u s u a l l y  

those are upper l obe  o f  t he  lung,  f r e q u e n t l y  i n  otherwise ill 

p a t i e n t s ,  drunks o r  such, and may f r e q u e n t l y  i n v o l v e  mixed 

anaerobes. odontogenics i s  a common source, e i t h e r  by 

bacteremia o r  by d i r e c t  spread. odontogenics being denta l  and 

t h e  l i k e .  

The o the r  i s  endocard i t i s .  Th i s  l a d y  was p icked up 

by the  i n f e c t i o u s  disease consul tants t o  have a very  low grade 

murmur. 

endocard i t i s ,  b u t  i t  was an unimpressive murmur t o  them. They 

fo l lowed i t ,  never f e l t  there  was endoca rd i t i s .  There was no 

A murmur i s  always s i g n i f i c a n t  f o r  the, i ssue  o f  
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evidence of  endocard i t i s .  The dominant areas t h a t  you would 

seed the  l ung  i n  t h e  system -- o r  excuse me -- seed t h e  b r a i n ,  

t he re  i s  no evidence o f  i n f e c t i o n .  NOW, t h e r e  i s  t a l k  about 
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she had some incont inence o f  s t o o l  p e r i o d i c a l l y  and a l l u d i n g  

t o  t h e r e  may have been a d i  -- e n t e r i t i s  o r  such w i t h  t h i s  

l ady .  

i c l e b s i e l l a  oxytoca most c e r t a i n l y  can cause d ia r rhea.  

staph aureus would be very uncommon from t h a t  source. 

o the r  p a r t  t h a t ' s  very  much aga ins t  a f o c i  o f  i n f e c t i o n  

causing bacteremi a seeding t h e  area o f  t h e  b r a i n  and causi ng 

t h e  abscess i s  these th ree  i n f e c t i o u s  disease doctors a re  a l l  

exce l l en t .  I know o f  a l l  th ree  o f  them. I know McHenry ve ry ,  

very  w e l l .  He's been a t  t h i s  j o b  f o r  years. what's 

i n t e r e s t i n g  i s  they  brought up t h a t  as one o f  t he  issues  o f  a 

p o t e n t i a l  e t i o l o g y .  

I see no t r u e  evidence of t h a t  i n  t h e  cha r t .  The 

The 

The 

Q 

A The bacteremia. A very  t e l l i n g  fea tu re  i s  l o o k  a t  

Brought up what as one o f  t he  p o t e n t i a l s ?  

what they  d id .  

record an a l t e r n a t i v e  f o c i .  Because a very  in tense,  very  

thorough examinat ion, they were n o t  concerned about an 

a1 t e r n a t i v e  f o c i  causing a bacteremia, seeding the  b r a i n  

abscess. Sor t  o f  from the academic perusal o f  what areas 

cause a seed t o  t h e  b ra in ,  and secondly, reviewing t h e  work 

o f ,  b l  u n t l  y , excel  1 en t  i n f e c t i o u s  d i  sease peopl e n o t  pursu i  ng 

t h a t  area, I d o n ' t  t h i n k  i t ' s  j u s t  my op in ion  t h a t  i t  was n o t  

They d i d  not seek a c t i v e l y  w i t h i n  t h e  c l i n i c a l  

CATHY SOSEBEE 

a bacteremi a. 
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secondly i s  t h e  s i t e  o f  a wound i n f e c t i o n  going 

t h e  abscess. 

Q okay. so l e t  me j u s t  t o  i n te rpose  a quest ion here. 

I take  i t  t h a t  you ' re  about t o  t e l l  me why you d o n ' t  b e l i e v e  

i t  was secondary t o  a wound i n f e c t i o n  t r a c k  down? 

A Yes. 
Page 3 1  
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Q okay. 

A And l e t  me t e l l  you, t h i s  i s  t h e  longest  answer I ' v e  

ever given i n  20 years t o  a l e g a l  quest ion.  why n o t  a wound 

i n f e c t i o n  going deep t o  cause t h e  b ra in  abscess? 

where I -- t h e  concerns I mentioned e a r l i e r ,  some o f  t h e  

review o f  t h e  medical record, I have quest ions about. 

And t h e  reason t h i s  comes up, I t h i n k  t o  any 

And t h i s  i s  

s ign i f i cance ,  i s  t h a t  var ious  people t a l k  about t h i s  l a d y  

p o t e n t i a l l y  p i c k i n g  a t  her wounds. And t h a t  i s  mentioned once 

by physic ians w i t h i n  the  record.  ~ t ' s  mentioned i n  a 

depos i t ion  by, I be l  i eve i t  ' s t h e  c h i e f  neurosurgi c a l  r e s i d e n t  

goes on a c t u a l l y  f o r  some t ime about t h a t  p o t e n t i a l .  And 

o thers  t a l k  about i t .  one of t h e  i n d i v i d u a l s  g i v i n g  exper t  

op in ion  t a l k s  about i t .  But nowhere i n  t h e  record do I ever 

see a phys ic ian  s t a t e  t h a t  she was p i c k i n g  a t  her wounds. 

And I be l i eve  on ly  one day postop, i t  may have 

mentioned t h a t ,  t h a t  she had her  arms s o r t  o f  up, b u t  

otherwise when you review t h e  nurs ing notes and they do t h e  

gradat ion o f  neuro log ica l  assessment, they  assess her  a t  a 
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p o i n t  where she i s  no t  r a i s i n g  her arms and such above 

g r a v i t y ,  which you cannot be doing t h i s  ( i nd i ca t i ng )  and 

p i c k i n g  -- excuse me, I r e a l i z e  you c a n ' t  w r i t e  doing t h i s  -- 
arms above t h e  l e v e l  against  g r a v i t y  and p i c k i n g  a t  your 

sca lp .  

And so t h e r e ' s  comment on t h i s ,  and a l o t  i s  made of 

i t  by var ious  people. But d e t a i l e d  review o f  t he  nurse 's  

notes would tend t o  i n d i c a t e  t h a t  t h a t  i s  h i g h l y ,  h i g h l y  

u n l i k e l y .  So I t ake  s i g n i f i c a n t  except ion t o  the  i ssue  t h a t  
Page 32 
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KERR. V I  

she may have caused t h i s  i n  any way by p i c k i n g  a t  her  wound, 

That does no t  imp ly  i t  could n o t  occur t h e  o ther  way. 

s t e r i l e  technique on s t a f f  handl ing the  wound postop cou ld  be 

a cause. 

Lack o f  

But I very  much doubt i t ,  because i f  a wound 

i n f e c t i o n  occurs, you ' re s t a t i n g  t h a t  your  pr imary i n f e c t i o n  

i s  a wound i n f e c t i o n .  

b e a u t i f u l l y .  For t he  most p a r t ,  neurosurgery s ta tes  they have 

a clean, d r y  wound, and i t  looks  good. I n  fac t ,  t o  t h e  ex ten t  

t h a t  on t h e  neurosurgical  note o f  October 2nd -- 

Your wound i s  n o t  going t o  heal 

MR. RUF: You can l ook  a t  t h e  records i f  you 

need t o .  

THE WITNESS: Yeah, I would l i k e  t o  l o o k  a t  t h e  

record on t h a t  date. can we break j u s t  f o r  a second? 

MR. PARKER: Yeah, why d o n ' t  we take  a minute. 

(A break was taken.) 
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Q L e t ' s  go back on the  record, you were con t i nu ing  t o  

exp la in  why you be l i eve  t h i s  was no t  a wound i n f e c t i o n  t h a t  

t racked down and you wanted t o  make reference t o  a n o t a t i o n  o f  

October 2. 

THE WITNESS: Can you read me a t  l e a s t  t h e  l a s t  

20 seconds o f  what I was saying? 

(The cou r t  repo r te r  read back t h e  record  as 

requested.) 

A on t h a t ,  and I don ' t  profess t h i s  t o  be abso lu te l y  

God's t r u t h  on what t h e y ' r e  saying, b u t  on t h e  phys ica l  exam, 

I do b e l i e v e  I can read t h i s .  

s h o r t  form w i t h  the p i  -- wound c and D --  which I ' m  assuming 
Page 3 3  
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a t  Cleveland c l i n i c  i s  clean and dry -- one s t i t ch  placed a t  

r ight .  And I believe t h a t ' s  f rontal .  That's -- t ha t  i s  a 

very weird note. And we have clean and dry, clean and dry and 

such from neurosurgery a l l  along. Then we have on the Znd, a 

s t i t ch  placed, bu t  no explanation of why. I mean t h a t ' s  a 

very d i f f i c u l t  note, because I ' m  l e f t ,  why d i d  they place the 

s t i t c h .  

YOU go back and review the nurse's notes and you see 

tha t  periodically there has been crusting. 

serosangui nous drainage. And i t  appears t h i  s s t i t ch  was 

placed because o f  drainage. 

purulent. They were healing, b u t  they were never f ree  

en t i re ly  from drainage, and when I say wounds, I cannot say 

There has been 

So these wounds were not overtly 
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a l l  four. A t  times i t  i s  not to ta l ly  clear which exact wound 

they' re t a l  ki ng about. 

B u t  there i s  a disparity between the nurse's notes 

and the neurosurge notes pertaining t o  the wound. 

i s  placed. 

w i t h i n  about 36 hours MS. zimmerman exhibits the signs and 

symptoms of si g n i  f i  cant i nfecti on : Fever s u p ,  chi 11 s , A n d  

on the 4 t h  overt pus, drains,  I believe, from the l e f t  and I 

believe i t ' s  the 5 t h  from the right.  

t ha t  s t i t ch  i s  fascinating. 

s i t e  which was relieving the pressure internal ly .  

placing tha t  s t i t ch  d i d  was manifest perhaps a l i t t l e  b i t  

e a r l i e r  and forced the manifestation of  her infection by 

causing lack of drainage, higher pressure, and now a 

bacteremia from the brain abscess. 
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Q w e l l ,  do you be l i eve  t h a t  happened o r  a re  you j u s t  

r a i s i n g  t h a t  as an issue and you don ' t  know whether t h a t  

happened? 

A I be l i eve  t h a t  happened. And t h e  o the r  p a r t  i s  t hen  

t h e  t i m i n g  and the  scans and look ing  a t  t h e  b r a i n  abscess. 

you go through the  pathophysiology o f  a b r a i n  abscess, 

normal ly  i t  has f o u r  phases, t he re ' s  an e a r l y  c e r e b r i t i s ,  a 

l a t e  c e r e b r i t i s  u s u a l l y  t he  f i r s t  few days, t h e  next f o u r  t o  

f i v e  days. Between about n ine  and eleven days, n ine and 1 3  

days, y o u ' l l  ge t  e a r l y  capsulat ion,  and 1 2  and on and 14 and 

I f  
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on, y o u ' l l  ge t  l i g h t  capsulat ion.  w e l l ,  i f  you go t o  surgery 

on t h e  22nd and the  scan t h a t  i s  taken w i t h  con t ras t ,  which i s  

I t h i n k  about t h e  6 th  o r  7th,  you have a v e r y  n i c e l y  de f i ned  

enhanced encapsulated abscess. YOU have on scans p r i o r  t o  

t h a t  s t rong i n d i c a t i o n  o f  probable abscess. 

b e a u t i f u l l y  w i t h  t h e  known pathophysiology o f  t h e  format ion o f  

b r a i n  abscess, even w i t h  the  Decadron on board, which can 

de lay  some o f  these c l a s s i c a l  s igns and symptoms appearing. 

I t  does not  f i t  w i t h  a wound i n f e c t i o n  occu r r i ng  l a t e r ,  

t r a c k i n g  down then t o  form the  abscess. 

The t i m i n g  f i t s  

Q why not?  

A Because the  -- i t  would -- i t  should take 

considerably  longer  i f  you evoke a wound, e s p e c i a l l y  a wound 

t h a t  never showed o v e r t  evidence o f  i n f e c t i o n  a t  t h e  s i t e .  

Q A r e  you t e l l i n g  me t h a t  i f  t h i s  was a wound abscess 

t h a t  t racked down, then we should n o t  have seen a b r a i n  

abscess unta'l even l a t e r ?  

A I t ' s  whether o r  no t  she would have had b r a i n  abscess, 
Page 3 5  
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cou ld  have an abscess by t r a c k i n g  down. 

have been l a t e r  than t h i s .  

But I f e e l  i t  would 

Q How much l a t e r ?  

A Tha t ' s  t o t a l l y  hypo the t i ca l ,  And t h e  i ssue  t h a t  I 

f e e l  t h e r e ' s  n o t  a wound i n f e c t i o n ,  you know, t h a t ' s  -- I s m  

n o t  going t o  ge t  i n t o  t r y i n g  t o  s p l i t  h a i r s  as t o  t im ing ,  
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because what I'm saying i s  t h e r e  was no wound i n f e c t i o n .  

wound was ev ident  o f  drainage, yes. NeUrOSUrge notes say no 

problem. 

those wounds e a r l i e r ,  by rev iewing t h e  nu rs ing  notes, t h a t ' s  

why neurosurge p laced a s t i t c h  f o r  no apparent reason on t h e i r  

notes. obv ious ly  they  had a reason. 

t h e r e  was egress a l l ow ing  i t  t o  mainta in a lower pressure 

s t a t e  t h a t  they  closed o f f .  

The 

I b e l i e v e  there  was a problem and symptoms w i t h  

I t h i n k  t h e  reason was, 

Q DO you acknowledge the  s t i t c h  may have been p laced 

s imply because the re  was wound dehiscence? 

A W e l l ,  o f  course wound dehiscence has t o  have a 

reason, and a t  t h a t  l a t e  stage post op, I suspect t h e  reason 

g iven,  neurosurge i s  q u i t e  unimpressed by t h e  wound was n o t  an 

o v e r t  ev ident  wound i n f e c t i o n  I b u t  t he re  was cont inued 

drainage t h a t  was n o t  hea l ing .  

Q where was M r S  . Zimmerman Is b r a i  n abscess? 

A I t  was f r o n t a l  r i g h t ,  and we've no t  seen a l l  her  

scans. we a re  going pure ly  by repo r t s .  

Q okay. can you descr ibe f o r  me the  s t r u c t u r e s  t h a t  i t  

invo l ved  o r  was nex t  t o ?  

A No, I ' m  n o t  going t o  por tend t o .  
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Q Have you b a s i c a l l y  o u t l i n e d  f o r  me t h e  reasons t h a t  

you do no t  b e l i e v e  t h a t  her abscess was a consequence o f  

bacteremia o r  a consequence o f  wound i n f e c t i o n  t h a t  t racked 

down? 
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A Yes. 

Q A l l  r i g h t .  So t h a t  leaves you w i t h  t h e  op in ion  t h a t  

i t  was i nocu la ted  a t  t he  t ime o f  surgery? 

A Yes. 

Q In what manner? 

A My personal op in ion  i s  t h a t  i t  was i nocu la ted  w i t h  

t h e  probe. one, f o r  t he  reasons t h a t  I f e e l  s t r o n g l y  i t  was 

n o t  bacteremia o r  a super f i  c i  a1 surface wound i n f e c t i o n  

t r a c k i n g  deep, t he re fo re ,  t h a t  has t o  be t h e  moda l i t y  by which 

t h e  i n f e c t i o n  occurred.  And I be l ieve  i t  was both staph 

aureus and I<leb oxytoca -- l< lebs ie l l a  oxytoca t h a t  were 

i n f i l t r a t e d  d i r e c t l y  t o  t he  area o f  t h e  abscess. And I f e e l  

t h a t  occurred th rough what, i n  my op in ion ,  i s  a c l e a r  breach 

of t h e  standard o f  care i n  contaminat ion o f  t h a t  probe. 

Q oak. what d i d  t h e  c l i n i c  do wrong i n  i t s  

s t e r i  1 i z a t i  on techniques? 

A The use o f  ethylene oxide i s  f u l l y  appropr ia te .  

Ethylene oxide when t h e  t e s t i n g  i s  p r o p e r l y  done i s  an 

e x c e l l e n t  methodology. However, t he re  a re  -- t h i s  i s  a 

mammoth o rgan iza t i on ,  huge number o f  surger ies ,  and an 

i n c r e d i b l e  number of su rg i ca l  inst ruments t h a t  go through t h i  s 

procedure. 

what i s  n o t  known i s ,  was every th ing  p r o p e r l y  f r e e  o f  
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I t  has t o  be t o  be p rope r l y  s t e r i l i z e d .  secondly, w i t h  the  
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numbers t h a t  go through and t h e  crowding, t h e  number o f  

inst ruments t h e y  t r y  t o  get i n t o  those machines, I ' m  always 

concerned t h a t  i n d i v i d u a l s  may no t  separate the  probe from t h e  

sheath. 

And i f  you leave the probe i n  the  sheath, then t h e  

humidi ty ,  t h e  penetrance o f  t h e  ethy lene ox ide,  t h a t  i s  a l l  

go ing t o  be d i s t o r t e d  from what t he  i d e a l  i s ,  and you may w e l l  

n o t  get  app rop r ia te  s t e r i l i z a t i o n  o f  t h e  probe w i t h i n  t h e  

sheath. I t  needs t o  be separate. And t h e  o ther  i s  i n  t h e  

pos t  ethy lene ox ide .  

break i n  s t e r i  1 e technique. 

once you get  t o  the OR, w i t h  t h e  probe was the re  a 

break i n  s t e r i l e  technique. 

t h e  scalp and t h e  wound area. And t h e  staphylococcus aureus, 

ve ry  uncommon i n  s te reo  t a c t i c  type procedures, bu t  i s  a t r u e  

su rg i ca l  r i s k .  That i s  an endogenous f l o r a  of t he  sk in .  That 

can occur. 

Was there  a process by which t h e r e  was a 

The o the r  i s  t he  ac tua l  prep o f  

Kleb oxytoca may be present  on t h e  sk in .  I f  present ,  

i t  i s  a t r a n s i e n t .  And a t r a n s i e n t  should be removed by t h e  

prep, i f  t h e  prep i s  done proper ly .  

been acqui red f rom t h e  sk in  o f  t he  p a t i e n t  t h a t  contaminated 

t h e  probe, then you have, r f e e l ,  a c l e a r  break i n  t h e  

prepara t ion  o f  t h e  p a t i e n t  . 

And were t h i s  t o  have 

Q I have j u s t  heard you r a i s e  a number of  

25 p o s s i b i l i t i e s .  I d o n ' t  know t h a t  I go t  them a l l  down o r  n o t .  

CATHY SOSEBEE & ASSOCIATES Jr LUBBOCK, TEXAS Jr 806.763.0036 
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L e t ' s  see i f  I understand some th ings  a s tep  a t  a t ime.  F i  r s t  

o f  a l l ,  e thy lene ox ide i s  an appropr ia te  method f o r  

s t e r i l i z i n g  s u r g i c a l  probe? 

A Yes. 

Q A l l  r i g h t .  You have ra i sed  t h e  p o s s i b i l i t y  t h a t  

t h e r e  was t o o  much i n  the  way o f  s u r g i c a l  inst ruments run  

through the  s t e r i l i z e r .  Did I hear t h a t  c o r r e c t l y ?  

A w e l l ,  I know what busy O R s  do because t h i s  i s  one o f  

t h e  t h i n g s  I f o l l o w ,  and one o f  t h e  problems we have o f t e n  i s  

j u s t  overcrowding because the  ORS a re  busy and surgeons a re  

demanding t h e i  r i nstruments. 

Q so an overcrowding o f  t h e  s t e r i l i z e r  i s  a 

possi  b i  1 i t y ?  

A Not t he  overcrowding t h a t  concerns me. The i ssue  

would be would t h a t  cause somebody t o  have a greater  

l i k e l i h o o d  o f  l e a v i n g  the  probe i n  t h e  sheath t o  save room. 

Q T h a t ' s  what I was t r y i n g  t o  understand was whether o r  

n o t  those were r e l a t e d  o r  unre lated.  So one p o s s i b i l i t y  i s  

t h a t  a t e c h n i c i a n  may not  have separated t h e  probe from t h e  

sheath? 

A c o r r e c t .  

Q Do you know i f  t h a t  happened? 

A I do n o t .  

Q Another p o s s i b i l i t y  i s  t h a t ,  pos t  s t e r i l i z a t i o n ,  

t h e r e  was a breach i n  s t e r i l e  technique i n  handl ing the  probe, 

CATHY SOSEBEE & ASSOCIATES * LUBBOCI<, TEXAS j: 806.763.0036 
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do you Itnow -- i s  t h a t  cor rec t?  
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A c o r r e c t .  

Q Do you know i f  t h a t  happened? 

A 

Q Another p o s s i b i l i t y  i s  t h a t  i n  t h e  opera t ing  room 

there  was a breach i n  s t e r i l e  technique i n  the  hand l ing  o r  

u t i  1 i z a t i  on o f  the  probe, cor rec t?  

I do no t  know w i t h  c e r t a i n t y  t h a t  t h a t  happened. 

A c o r r e c t .  

Q And do you know i f  t h a t  happened? 

A Nobody wrote t h a t .  

Q And then another p o s s i b i l i t y  i s  inadequate s u r g i c a l  

s i t e  p repara t ion? 

A c o r r e c t .  

Q And do you know i f  t h a t  happened? 

A I wasn' t  there .  

Q DO you know which o f  those d i f f e r e n t  p o s s i b i l i t i e s  i s  

most l i k e l y  as compared t o  t h e  o ther  p o s s i b i l i t i e s ,  o r  i s  i t  

j u s t  no t  knowable? 

A I ' m  n o t  going t o  pu t  a s t a t i s t i c a l  r i s k  of each, 

because I r e a l l y  c a n ' t  do t h a t .  

t o  me i s  t h e  I < l e b s i e l l a  oxytoca should have not  have go t ten  

I guess what 's most impor tan t  

where i t  go t .  

Q And i s  i t  f a i r  t o  say t h a t  you ' re  drawing t h e  

conclus ion t h a t  because the  I t l e b s i e l l a  oxytoca got  t o  where i t  

shou ldn ' t  have been, t h a t  there  was a d e v i a t i o n  i n  standard o f  

CATHY SOSEBEE & ASSOCIATES J: LUBBOCK, TEXAS J: 806.763.0036 
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care i n  some respect? 

A Yes. 

Q 

A yes. 

Among those p o s s i b i l i t i e s  t h a t  we j u s t  ou t l i ned?  
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Q okay. can you t e l l  me any s p e c i f i c s  as t o  how t h e  

s u r g i c a l  s i t e  p repara t ion  was inadequate f o r  t h i s  p a t i e n t ?  

A I can on l y  r a i s e  concerns, and a c t u a l l y  t h i s  was a 

quest ion I asked M r .  Ruf l a s t  n i g h t ,  because i t  wasn't  c l e a r  

t o  me, and s t i l l  i s  not  t o t a l l y  on rev iew o f  t h i s  record, was 

whether t h e  e n t i r e  head was prepped, which I get  t he  sense i t  

was n o t  versus f o u r  d i s t i n c t  areas. And I would have concern 

i f  we had f o u r  d i s t i n c t i v e  bu r r  holes,  maybe n o t  w i t h  the  

amount o f  h a i r  I have b u t  the  amount o f  h a i r  you have, show 

t h a t  he ' s  t h i c k  headed, I would have concern over -1 

Q I would hope I ' m  t h i c k  ha i red ,  b u t  maybe I ' m  t h i c k  

headed as w e l l .  

A 

being 

f o u r  

Th i  ck hai  r headed. 

MY concern would be w i t h  the  probe and the re  s t i l l  

h a i r .  

n d i v i d u a l  areas, you've then covered as much as you can 

SO i t  seems h i g h l y  unusual t o  me t o  t r y  t o  p rep  

w i t h  j u s t  those areas exposed but  i f  you ' re  brushing up 

aga ins t  t h e  head o r  o ther  th ings ,  you can, i f  you've got  a l o t  

of h a i r  t he re ,  you can get  organisms moving about t h e  base o f  

t h e  h a i r .  I mean, i f  you l ook  a t  t r a n s i e n t  organisms on t he  

s k i n ,  t h e y ' r e  the re .  And t h e y ' r e  j u s t  l y i n g  l oose ly .  The 
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o ther  endogenous f l o r a ,  which you can accept t h e  i n f e c t i o n  

occu r r i ng  are  deeper o f t e n  along the  sebaceous g land and 

t h i n g s  l i k e  t h a t ,  which i s  why shaving t o o  e a r l y  can be a 

problem because you can get  in f lammat ion and get  those up. 

SO I'm no t  e n t i r e l y  c lea r  e x a c t l y  how they  prepped. 

Assuming t h a t  t h e  prep, everyth ing i s  done the  way I l i k e ,  

then you have t o  be very ca re fu l  t h a t  you a l l ow  every th ing  t o  
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d r y .  

e f f e c t  o f  t h e  s o l u t i o n  had i t s  maximum b e n e f i t .  And i t ' s  a 

ve ry  good prep i f  done proper ly .  I cannot t e l l  you where i t  

wasn' t  done p rope r l y .  I wasn't  t he re .  

Because o n l y  upon f u l l y  d ry ing  has t h e  b a c t e r i o c i d a l  

Q Okay. Have you reviewed any o f  t h e  rad io logy  f i l m s  

themselves i n  t h i s  case? 

A No, we have no t  been sent those. 

Q okay. 

THE WITNESS: I hope they w e r e  no t  sent ,  Mark, 

because i f  they  were, t h e y ' r e  l o s t .  

A 

Q 

I d o n ' t  b e l i e v e  t h a t  any were sent .  

You t o l d  me a few minutes ago about some stages o f  

b r a i n  abscess development. I f  I wrote them down r i g h t ,  I 

t h i n k  the  f i r s t  stage I t h i n k  you c a l l e d  e a r l y  c e r e b r i t i s ?  

A R igh t .  

Q what i s  t h a t ?  

A That 's  t h e  e a r l i e s t  p a r t  of i n f e c t i o u s  process where 

you develop in f lammatory c e l l  reac t ion .  That u s u a l l y  goes on 
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f o r  a few days. 

1 a t e r  cerebr i  t i s .  

Then you have what 's termed t h e  stage o f  

Q And when does l a t e r  c e r e b r i t i s  s e t  i n ?  

A w e l l ,  when t h e  f i r s t  stage ends, which goes from 

maybe zero t o  th ree ,  f o u r  days, so now you ' re  t a l k i n g  t h r e e  t o  

f o u r  days t o  maybe e i g h t  o r  n ine days. YOU have t o  r e a l i z e  

these are  no t  God def ined absolute d e f i n i t i o n s  o f  t i m e ,  b u t  

reasonable and approximate. That stage would have cont inued 

i n f l  ammati on, b u t  now you s t a r t  g e t t i  ng some necros is  and 

d e b r i s  w i t h i n  t h e  area. Then you ge t  t h e  e a r l y  capsu la t ion  
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KERR. V I  
phase where you s t a r t  forming a de f ined e n t i t y .  But -- 

Q what 's t he  t y p i c a l  onset of  t he  e a r l y  capsu la t ion  

stage? 

A 

Q okay. 

A 

Eight  o r  n ine  days, going t o  perhaps 11 t o  14. 

And t h a t ' s  t he  phase where you' re s t a r t i n g  t o  ge t  

your  abscess, i t ' s  s t a r t i n g  t o  def ine i t s e l f ,  s t a r t i n g  t o  

e a r l y  de f i ne  margins t o  i t ,  s t a r t i n g  t o  necrose i n t e r n a l l y  and 

develop a t h i c k e r  capsulat ion.  

organisms may go through t h i s  process more q u i c k l y  than 

o the rs .  The use o f  the  Dexamethazone, which she was on, can 

r e t a r d  i t  somewhat. But those genera l l y  are t h e  phases, and 

i t ' s  l ook ing  a t  t h a t ,  and the  f a c t  t h a t  she's on 

Dexamethazone, t h a t  I f e e l  very  s t r o n g l y  t i e s  t h i s  i n t o  d i r e c t  

i n o c u l a t i o n  and n o t  secondary t o  a l o c a l i z e d  wound i n f e c t i o n .  

Now t h e  v i ru lence  o f  c e r t a i n  
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Q Your f i n a l  stage was l a t e  capsulat ion? 

A Right .  

Q what a r e  the  c h a r a c t e r i s t i c s  and what's t he  t y p i c a l  

onset? 

A That i s  u s u a l l y  anywhere between 12 t o  14,  11 t o  14, 

o r  14 days up. 

Q And what i s  i t s  cha rac te r i za t i on?  

A I t ' s  more what you would see w i t h  t h a t  f i n a l  scan 

where you have a c l e a r l y  def ined area t h a t  enhances on 

con t ras t  being given. Not o n l y  i n f e c t i o n  enhances, a tumor 

can enhance. But tends t o  be enhanced around t h e  r i m  and have 

--  t o  t h e  r a d i o l o g i s t ,  e s p e c i a l l y  nuclear  r a d i o l o g i s t  -- a 

f a i r l y  c l a s s i c  op in ion  o r  appearance o f  abscess. And t h a t  i s  
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a t o t a l l y  mature abscess a t  t h a t  p o i n t .  

Q Is t h e r e  any medical l i t e r a t u r e  t h a t  you ' re  f a m i l i a r  

w i t h  t h a t  sets f o r t h  t h e  stages and t h e i r  t imes o f  onset and 

t h e i  r c h a r a c t e r i s t i c s ?  

A Tha t ' s  been def ined f o r  some t ime  i n  the  medical 

l i t e r a t u r e .  

Q And can you p o i n t  me t o  any s p e c i f i c a l l y ?  

A I could.  

Q Can you as you s i t  here? 

A I c a n ' t  j u s t  g i ve  i t  t o  you o f f  my head, bu t  I cou ld  

g i v e  i t  t o  you p r e t t y  qu i ck l y .  

Q IS t h e r e  any l i t e r a t u r e  t h a t  you have reviewed i n  
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connect ion w i t h  your preparat ion f o r  t h i s  deposi t ion,  o r  

p repara t ion  o f  g i v i n g  your opin ions i n  t h i s  case, on t h i s  

sub jec t  mat ter? 

A Not i n  g i v i n g  my opin ions.  once my opinions were 

made, I have gone back and reviewed some areas. SO i n  terms 

o f  making my op in ion ,  t h a t  was p u r e l y  based on my years o f  

experience, educat ion, and t h a t  t ype  o f  t h i n g .  The s tag ing  o f  

b r a i n  abscess, w h i l e  I know i t ,  I had t o  go back and review 

i t ,  because t h a t ' s  something I hadn ' t  looked a t  i n  probably 

t e n  o r  1 5  years. 

Q 

A 

okay. 

I t h i n k  a generic review t h a t  you can f i n d  i n  t h e  

where would one l i k e l y  go t o  look f o r  i t ?  

major textbooks o f  i n f e c t i o u s  disease. Mandel i s  t h e  one I 

use. 

Q Let  me ask you some quest ions about medical 

l i t e r a t u r e .  Is t he re  any medical l i t e r a t u r e  t h a t  you have 
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17 reviewed i n  p repara t ion  f o r  g i v i n g  test imony i n  t h i s  case? 

18 A I n  t h e  sense of my opin ion? 

19 Q Yes. 

20 A NO. I n  t h a t  sense f o r  g i v i n g  t h i s  depos i t ion ,  no. 

2 1  Q IS t h e r e  any medical l i t e r a t u r e  t h a t  you a n t i c i p a t e  

22 

23 MR. R U F :  ob jec t i on .  He doesn' t  know u n t i l  he 's  

24 as ked. 

25 A A u t h o r i t a t i v e  f o r  what? 

t e l l  i ng a j u r y  i s  a u t h o r i t a t i v e ?  
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Q On any of the  issues t h a t  you a n t i c i p a t e  t e s t i f y i n g  

on? 

A w e l l ,  t h a t ' s  p r e t t y  broad. 

Q w e l l ,  i t  i s  broad, something t h a t  lawyers sometimes 

do w i t h  t h e i r  exper ts  i s  use them i n  order  t o  e s t a b l i s h  a 

foundation t o  p u t  some p a r t i  cu l  a r  a r t i  cl es o r  p o r t i o n s  o f  

a r t i c l e  i n t o  evidence. 

t h a t  manner? 

Are you a n t i c i p a t i n g  being used i n  

A I d o n ' t  be l i eve  I can answer t h a t  because t h a t  

response would be, i f  an op in ion  o f  mine i s  contested, t hen  

most c e r t a i n l y  my opin ions,  which may be my opin ions,  a r e  

based on no t  o n l y  experience bu t  a very  broad reading over  t h e  

years and educat ion and teaching, b l u n t l y .  

Q And t h a t ' s  f a i r  enough. 

A 

Q 

So a t  t h a t  po in r  -- go ahead. 

But here 's  what I ' m  g e t t i n g  a t ,  I d i d n ' t  see any 

medical l i t e r a t u r e  i n  t h e  f i l e  t h a t  you brought here today? 

A NO. 

Q And so I'm simply t r y i n g  t o  p r o t e c t  mysel f  i n  t h e  
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sense of whether or no t  t h e r e ' s  any medical l i t e r a t u r e  t h a t  

has been p u l l e d  f o r  t h i s  case t h a t  you a n t i c i p a t e  y o u ' l l  be 

going i n t o  t r i a l  and saying t h i s  l i t e r a t u r e  i s  a u t h o r i t a t i v e  

on t h i s  i ssue o r  t h i s  p r i n c i p l e  -- I understand t h i n g s  may 

come up and you may defend your opin ions.  That 's  n o t  what I ' m  

t r y i n g  t o  do here. I ' m  t r y i n g  t o  understand i f  you a r e  
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a n t i  c i  p a t i  ng comi ng i n t o  t r i  a1 w i t h  the i n t e n t i  on o f  1 a y i  ng 

foundat ions f o r  p a r t i  cu l  a r  i terns o f  medi ca l  1 i t e r a t u r e .  

MR. RUF: I may ask him t o  review some 

l i t e r a t u r e  a t  t r i a l  and s t a t e  whether o r  n o t  he t h i n k s  i t ' s  

accurate and r e l i a b l e .  

MR. PARKER: Ol<ay. 

Q A t  t h e  present t ime, do you -- i s  t h e r e  any th ing  t h a t  

you have discussed o r  any ma te r ia l  t h a t  you have reviewed i n  

o rder  t o  be ab le  t o  do t h a t ?  

A The answer i s  no, b u t  i f  a comment I made were 

contested, then the  answer would be yes. Because I cou ld  g i v e  

you references. 

Q okay. You have t o l d  me t h a t  Mandel i s  a tex tbook on 

i n f e c t i o u s  disease t h a t  you l o o k  t o .  A r e  t he re  o the r  

textbooks on i n f e c t i o u s  disease t h a t  you t h i n k  a r e  

p a r t i  cu l  a r l  y he1 p f u l  and re7 i ab1 e? 

A Mandel i s ,  I t h i n k ,  t h e  main one f o r  i n f e c t i o u s  

diseases, There 's  Hoeprich which i s  very good. I t h i n k  

t h e r e ' s  Douglas, which has more p i c tu res .  We have Barrow, 

which i s  t h e  c l i n i c a l  microbio logy.  For mysel f ,  Barrow f o r  

c l  i n i  ca l  m i  c r o b i  01 ogy and Mandel f o r  i n f e c t i  ous d i  seases , a r e  

The two b i g  ones t h a t  I use. 
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Q I s  It1 ebsi e l  1 a oxytoca suscept i  b l  e t o  s t e r i  1 i z a t i  on by  

e t h y l  ene o x i  de? 

A I f  a l l  procedures a re  fo l lowed c o r r e c t l y ,  yes. 
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Q Okay. Do you have the  understanding t h a t  t he  

s u r g i c a l  s i t e  was shaved -- you don ' t  know i f  t h e  whole head 

was shaved, a t  l e a s t ,  b u t  t h e  areas surrounding the  b u r r  ho les  

were shaved; i s  t h a t  your understanding? 

A I t h i n k  they shaved. 

Q DO you know whether a presurg ica l  a n t i s e p t i c  was 

used? 

A 

Q And was t h a t  appropr iate? 

A 

Q we began our d iscussion o f  M r S .  Zimmerman's i n f e c t i o n  

I t  appears they  d i d  a Betadine prep. 

The use o f  a Betadine prep i s  appropr ia te .  

by t a l k i n g  about t h ree  poss ib le  pathogenic sources f o r  t h e  

i n f e c t i o n .  

most probable. 

her  i n f e c t i  on could have resu l ted  from bacteremi a? 

And you went on t o  t e l l  me what you thought was 

DO you agree t h a t  i t  i s  a t  l e a s t  poss ib le  t h a t  

A No. 

Q YOU don ' t  be l i eve  t h a t ' s  even poss ib le?  

A NO. 

Q And do you be l i eve  t h a t  i t  i s  even poss ib le  t h a t  her  

i n f e c t i o n  cou ld  have r e s u l t e d  from a wound i n f e c t i o n ?  

A No. 

Q Those are impossib le scenarios, i n  your opin ion? 

A The c l i n i c a l  record does no t  support those i n  one 

ins tance.  They're, i n  my opin ion,  no t  tenab le .  

Q can opera t ive  i n f e c t i o n s  occur desp i te  carefu l  use o f  
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s t e r i l e  technique? 

A I n  many procedures, yes. Th is  procedure, s te reo  

t a c t i c  surgery, genera l l y  i s  usua l l y  an i n c r e d i b l y  low r a t e  o f  

i n f e c t i o n .  

Q W e l l ,  the  f a c t  t h a t  t he  surgery i s  s te reo  t a c t i c  

doesn ' t  change the  f a c t  t h a t  i t ' s  i nvas i ve ,  does i t ?  

A I t  s i nvasi ve. 

Q The s tereo t a c t i c  aspect o f  t h e  surgery has t o  do 

w i t h  t h e  l o c a t i o n  and d i r e c t i o n  o f  t h e  i n c i s i o n s  and 

i n s e r t i o n s  and the  l o c a l i z a t i o n  o f  t h e  procedure -- 
A c o r r e c t .  

Q -- i s  t h a t  co r rec t?  The f a c t  t h a t  t h e r e ' s  s te reo  

t a c t i c  nav iga t i on  invo lved i n  t h e  surgery, does not  i n  and o f  

i t s e l f  a f f e c t  whether o r  n o t  t he re  can be i n f e c t i o n ,  does i t ?  

A No, t h e  issue f o r  i n f e c t i o n  i s  going t o  be t h e  

placement and e n t r y  o f  t h e  probe. 

Q okay. Can opera t ive  i n f e c t i o n  i n  s te reo  t a c t i c  

neurosurgery occur desp i te  c a r e f u l  use o f  s t e r i l e  technique? 

A Not due t o  I< lebs ie l l a  oxytoca. 

Q Can opera t ive  i n f e c t i o n s  occur i n  s te reo  t a c t i c  

neurosurgery w i t h  other  organisms desp i te  c a r e f u l  use of 

s t e r i  1 e technique? 

A Yes. 

Q T e l l  me what's spec ia l  about I < l e b s i e l l a  oxytoca. 

A ! < l e b s i e l l a  oxytoca i s  no t  an endogenous f l o r a  o f  t h e  
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sk in .  va r  ous surger ies  have var ious  accepted l e v e l s  o f  

i n f e c t i o n .  And i f  you are w i t h i n  t h a t  s t a t i s t i c a l  range a f t e r  

x hundreds o f  cases and such, you ' re  going t o  have an 

acceptable r a t e  and h i s t o r y  f o r  your procedure. 

a n t i  c i  pated organi  sms are goi  ng t o  be a coagul ase-negati ve 

staphylococcus. A staphylococcus aureus, perhaps a s t r e p  

v i  r i  dans , d i  p t h e r o i  ds, endogenous f l o r a  t h a t  are deeper and 

have greater  attachment, l i chens  and such, t o  the  s k i n  than 

what o ther  organisms do, t h a t  can burrow and h ide w i t h i n  t h e  

sebaceous gland and burrow down t o  the  f o l l i c l e  o f  t h e  h a i r .  

l < l e b s i e l l a  i s  n o t  one o f  those. 

But t h e  

l < l e b s i e l l a ,  i f  i t  i s  on your sk in ,  which i t  can be on 

t h e  s k i n ,  i s  going t o  be s o r t  o f  l i k e  l i g h t  dust ing.  I t ' s  a 

t r a n s i e n t .  I t  doesn ' t  want t o  be there .  I t  a c t u a l l y  -- t h e  

s k i  n '  s a h o s t i  1 e envi  ronment . ~1 ebsi e l  1 a doesn ' t do we1 1 

the re .  I t  does w e l l  i n  s o r t  o f  moister  areas, which i s  why we 

can co lon ize  anywhere i n  our body w i t h  i t ,  because underarms, 

g r o i n  areas, i t  can be anywhere. 

r e a d i l y  be removed as are o ther  nonresident f l o r a .  

-- t r u e  endogenous f l o r a  o f  t he  sk in .  

K l e b s i e l l a  oxytoca, i t  should n o t  be there .  

i s  a breach. 

But when prepped i t  should 

Non endog 

The presence of 

And t o  be t h e r e  

Q How many b r a i n  abscesses have you t r e a t e d  over  your  

career? 

A Over 100, under 200. 
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Q How many b r a i n  abscesses have you t r e a t e d  i n  your 

career  t h a t  were secondary t o  a su rg i ca l  procedure? 

A over,  probably over 30, under 100. 
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Q O f  those t h a t  were secondary t o  a su rg i ca l  procedure, 

how many were caused by negl igence o r  a breach i n  t h e  standard 

o f  care? 

MR. RUF:  o b j e c t i o n .  

A I c a n ' t  s t a t e  t h e  exact  number. I can r e c a l l  a 

couple t h a t  I -- t h a t  was a concern o f  mine. 

Q when you say you can r e c a l l  a couple, t h a t  i n d i c a t e s  

t o  me a r e l a t i v e l y  small number, a s i n g l e  d i g i t  number? 

A Yes. 

Q Probably l ess  than 10? 

A Probably. 

Q would i t  be f a i r  t o  s t a t e  t h a t  i n  most cases i n  which 

a b r a i n  abscess occurs secondary t o  a neurosurgical  procedure, 

t h a t  abscess i s  no t  t he  r e s u l t  o f  negl igence o r  a breach i n  

standard o f  care? 

MR. RUF: ob jec t i on .  That depends on t h e  

organism, based on h i s  test imony. 

Q IS my statement co r rec t?  

A I c a n ' t  answer t h a t  yes o r  no, because i t  depends on 

what t he  surgery was. 

Q o f  those t h a t  you i n d i c a t e d  you were  concerned t h e y  

were due t o  a breach i n  standard o f  care, how d i d  you make 
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t h a t  determi na t ion? 

A B y  unant ic ipa ted  organism. And I was n o t  seeing them 

f o r  those issues ,  I was seeing them i n  consu l ta t i on .  These 

a r e  ones t h a t  I was concerned about standard of care.  unusual 

organism, unant ic ipa ted  organism. And a surgery t h a t  

genera l l y  i t  was nontrauma. 
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A l o t  o f  these t h a t  I saw were trauma, pos t  s u r g i c a l  

trauma where your r i s k  o f  i n f e c t i o n  i s  s i g n i f i c a n t l y  h ighe r .  

so these were The c lean neurosurgical  surger ies where 

i n f e c t i o n  i s  ve ry  low. I t  was no t  back surgery. we ' re  

t a l k i n g  p u r e l y  b r a i n  and i s  unexpected. 

t h a t ,  we had an organism. 

So -- and then w i t h  

For ins tance,  i f  t h i s  had been pu re l y  staph aureus, 

we may n o t  be here t a l k i n g ,  because even though t h i s  procedure 

should have a ve ry  low r a t e  o f  i n f e c t i o n ,  i f  i t  were one 

organism t h a t  was pu re l y  an endogenous s k i n  f l o r a ,  t h a t  i s  an 

acceptabl e r i  sk. But t h a t  K l  ebs i  e l  1 a oxytoca i s unacceptabl e, 

And t h a t ' s  t h e  issue.  The presence o f  t h a t  i n d i c a t e s  t o  me, 

w i thou t  doubt, a break i n  the  standard o f  care t h e  s t e r i l i t y  

o f  t h e  products somewhere. 

Q IS a K l e b s i e l l a  oxytoca, i s  t h a t  a gram-negative 

organi  sm? 

A Yes. 

Q I s  i t  unusual t o  have a gram-negative organism 

associ ated w i t h  b r a i n  abscess? 
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A No, n o t  necessar i l y .  Again i t  depends on t h e  source. 

I f  you have an abscess from p ros ta te  disease i n  men, you may 

very  w e l l  have a gram-negative. I f  you have, from a l ung  

abscess, you may have a mixed anaerobic/aerobic, b u t  you may 

w e l l  have a K l e b s i e l l a  and e - c o l i  o r  such. 

Q when s u r g i c a l  instruments are  s t e r i l i z e d ,  we use t h e  

word s t e r i l i z e d ,  does t h e  s t e r i l i z a t i o n  procedure leave them 

e n t i r e l y  w i thou t  microorganisms, o r  i s  t h e  goal t o  reduce t o  

t h e  ex ten t  poss ib le  t h e  microorganisms t h a t  a re  on t h e  
Page 5 1  
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inst rument? 

A The i n t e n t  i s ,  i t  wouldn ' t  be c a l l e d  a s t e r i l i z e r  i f  

they  weren't  s t e r i l e .  So the  i n t e n t  i s  t o  render them 

s t e r i l e .  

a l lowed t o  a c t  on each inst rument  p rope r l y .  ~ . e . ,  i f  t h e  

sheath were l e f t  on, you ' re no t  going t o  get  t h e  proper 

h u m i ~ i t y  because o f  t h e  sheath around t h e  probe, you ' re  n o t  

probably going t o  ge t  penetrance o f  t h e  s ide,  o r  i f  t h e  d e b r i s  

i s  no t  taken o f f ,  t h e  c leaning p r e - s t e r i l i z a t i o n  i s  c r i t i c a l .  

And you could have an e r r o r  i n  those and your marker t h a t  

would show i t  went through p rope r l y  would s t i l l  very  w e l l  show 

i t  went through p rope r l y .  

They can o n l y  be rendered s t e r i l e  i f  t h e  process i s  

Q I guess what I'm g e t t i n g  a t  i s  whether o r  no t  

s t e r i l i t y  i s  something t h a t  i s  genera l l y  achieved, o r  whether 

when we t a l  k about s t e r i  1 i z i  ng inst ruments , s t e r i  1 i z i  ng t h e  

su rg i  ca l  f i e l d ,  preppi  ng t h e  p a t i e n t  , whether what we' r e  
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r e a l l y  doing i s  reducing the  microorganisms as much as we can? 

A when we prep the  su rg i ca l  f i e l d ,  we d o n ' t  use t h e  

term, we're s t e r i l i z i n g  i t .  we are  prepping i t  t o  maximal ly 

reduce load.  The maximal reduct ion o f  l o a d  we' re r e a l l y  

t a l k i n g  about a re  those n a t i v e  f l o r a .  

we should remove. when we' re t a l k i n g  s t e r i l i t y ,  i t ' s  l i k e  

Those t r a n s i e n t  f l o r a  

you ' re  -- a g i r l ' s  pregnant. 

t o  be, no mat te r  what. S t e r i l e  i s  an absolute.  when we 

s t e r i l i z e  inst ruments,  they are  s t e r i l e .  

I f  I ' m  s t e r i l e ,  i t ' s  n o t  going 

Q so i f  I ' m  understanding you c o r r e c t l y ,  t h e  

inst ruments should be s t e r i l e ,  the  su rg i ca l  f i e l d  i s  something 

where we' re t r y i n g  t o  reduce t h e  microorganisms, t o ' reduce  t h e  
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1 oadi ng o f  t h e  m i  c roorgani  sms? 

A Dramat ica l l y ,  b u t  we don ' t  say we produced a s t e r i l e  

f i e l d .  

Q okay. I n  the  repo r t  t h a t  you and D r .  M a r t i n e l l i  

prepared, you make note o f  some pos topera t ive  f i n d i n g s  t h a t  

Mrs , zimmerman was bradyki  n e t i  c w i t h  decreased verba l  i zat ion .  

DO you have an op in ion  as t o  whether o r  no t  t h a t  f i n d i n g  was 

i n f e c t i o n  re1 ated? 

A NO, we ' re  more j u s t  descr ib ing  what she was l i k e  post  

op and i n  terms o f  t h i s  o r  t h a t  symptom secondary t o  what. 

Q Your r e p o r t  a l so  describes an EEG f i n d i n g  showed 

ep i l epsy  from t h e  r i g h t  f r o n t a l  lobe i n  t h e  l e f t  temporal 

reg ion .  were those f i  nd i  ngs i n f e c t i  on re1 ated? 
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A No, I d o n ' t  be l ieve  so. 

Q okay. And your repo r t  a l so  mentions EEG f i n d i n g s  o f  

encephalopathy , was t h a t  i n f e c t i  on re1 ated? 

A No. 

Q can you t e l l  me why the re  was a s i n g u l a r  b r a i n  

abscess as opposed t o  an i n f e c t i o n  o f  each o f  t h e  l o c a t i o n s  o f  

surgery? 

A one -- and I d o n ' t  have an absolute.  I n  f a c t ,  I ' v e  

asked t h a t  quest ion o f  mysel f .  one, i f  the  probe were 

i nocu la ted  a f t e r  having a l ready  done one, two, o r  t h r e e  o f  

them, t h a t  cou ld  be one explanat ion.  

probe was contaminated, t h i s  may have even been t h e  f i r s t ,  and 

i t  may have i n  essence done i t s  harm and she go t  l u c k y  on t h e  

o the r  th ree .  I t ' s  hard t o  say. 

The o ther  cou ld  be the 

I d o n ' t  have a good answer f o r  t h a t ,  except i n  t h i s  
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area where the i n f e c t i o n  occurred, t h e r e  i s  evidence o f  what 

i s  termed -- they  do a g rea t  number of scans on t h i s  l a d y  post  

surgery, and I ' v e  never seen t h i s  number o f  scans done. The 

su rg i ca l  note every th ing  seems t o  have gone w e l l ,  and y e t ,  t h e  

l a d y  does n o t  do w e l l  postop. 

enormous number of scans, and the re  appears t o  be evidence o f  

hemorrhage. 

And t h e  doctors a r e  o rde r ing  

I f  you have an inocu lan t  bac te r i a ,  and you i n o c u l a t e  

i t  i n t o  an area t h a t  has some hemorrhage, t h a t  i s  j u s t  l i k e  

i n o c u l a t i n g  a b lood b r o t h  t h a t  we do i n  t he  l abo ra to ry ,  t o  
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enhance the  growth o f  bac te r i a .  

abscess formed because t h i s  i s  where t h e r e  was hemorrhage. 

Th is  area may be where the  

Q so t h e  area o f  hemorrhage may be a p a r t i c u l a r  

su i  tab1 e s i t e  f o r  t he  development of  t h e  It1 ebsi e l  l a  t o  cause? 

A Right ,  j u s t  i n  the  sense t h a t  you ' re  almost -- i t ' s  

l i k e  i n o c u l a t i n g  t h e  p l a t e .  Blood i s  a wonderful media f o r  

b a c t e r i a  t o  grow i n .  

Q when t h i s  k i n d  o f  surgery i s  done and an area i s  

ablated by r a d i o  frequency, does t h a t  produce necrosis? 

A 

because -- 
I ' m  going t o  s tay  away from answering t h a t  a t  a l l ,  

Q Defer t o  t h e  neurosurgeons? 

A Yeah. 

Q Tha t ' s  f i n e .  I n  Mrs. Zimmerman, t he re  was p o s i t i v e  

u r i n e  c u l t u r e  f o r  I < l e b s i e l l a  pneumoniae? 

A c o r r e c t .  

Q 

A T o t a l l y  unre la ted .  

I s  t h a t  o f  any s ign i f i cance?  
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Q Can t h e  r i s k  of i n f e c t i o n  be e l im ina ted  from any 

i nvas i ve  su rg i ca l  procedure? 

MR. RUF: ob jec t i on .  For any organism? 

Q MY quest ion,  i f  I can ask my quest ions,  please, i s :  

can the r i s k  o f  i n f e c t i o n  be e l im ina ted i n  any i n v a s i v e  

su rg i ca l  procedure? 

A To t h e  known endogenous s k i n  f l o r a ,  even where t h e r e  
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i s  minuscule r i s k ,  t he re  remains minuscule r i s k .  c e r t a i n  

organisms, as I ' v e  s a i d  i n  t h i s  case, t< lebs ie l l a  oxytoca i s  

no t  acceptable. That r i s k  should have been e l im ina ted.  

Q Have you ever met M r S .  zimmerman? 

A No. 

Q Have you met  anyone i n  her  f am i l y?  

A No. 

Q I take  i t  then t h a t  you haven' t  examined her  i n  any 

way, shape, o r  form? 

A NO. 

Q Do you have any plans t o  examine her  be fore  t r i a l ?  

A NO. 

Q I understand your opin ions w i t h  respect  t o  

bu t  l e t  me ask a few general M r S .  zimmerman p a r t i c u l a r l y  

quest ions . 
can a p a t i e n t ' s  u r  

cause bacteremia? 

ne be a source f o r  organisms t h a t  

A The u r i n e  may be the  source, bu t  i t  would r e q u i r e  a 

c e r t a i n  type o f  i n f e c t i o n  w i t h  u r i ne .  

Q 

A w e l l ,  a c y s t i t i s ,  a r o u t i n e  c y s t i t i s  i n  a woman, i s  

what do you mean by tha t?  
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KERR. V I  

not  going t o  cause bacteremia. Hemorrhagic c y s t i t i s ,  which i s  

j u s t  bladder in f lammat ion,  but  dramatic due t o  a c i s- p la t inum 

o r  r a d i a t i o n  therapy, could cause bacteremia i n  t h e  face o f  a 

u r i n a r y  t r a c t  i n f e c t i o n .  SO t h e  answer i s  yes, bu t  no t  j u s t  a 
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r o u t i n e  UT I .  

Q Genera l ly  speaking, can a p a t i e n t ' s  i n t e s t i n e s  be a 

source o f  organisms causi ng a bacteremia? 

A As we walk  about from day t o  day p e r f e c t l y  hea l thy ,  

ve ry  r a r e l y ,  b u t  one can have p e r i o d i c a l l y  a p o t e n t i a l  f o r  a 

t r a n s i e n t  bacteremia t h a t  immunological ly would j u s t  c l e a r ,  

bu t  i ncredi  b l  y r a re .  

Q Was t h e r e  ever a cu l t u re  done o f  Mrs .  zimmerman's 

abscess mate r ia l?  

A No, n o t  i n  t h i s  h o s p i t a l i z a t i o n .  Later  I be l i eve  

t he re  was and t h a t  c u l t u r e  was negat ive.  

Q Okay. w i t hou t  a cu l tu re ,  do we d e f i n i t i v e l y  know 

t h a t  t h e  abscess organisms were staph aureus and i < l e b s i e l l a  

ox y t  0 ca? 

A Yes. 

Q How do we know that? 

A Put i t  t h i s  way, i f  a student of mine were t o  argue 

t h a t  quest ion,  I would f a i l  them. I t ' s  a mat ter  t h a t  you have 

a p a t i e n t  who by a l l  c l i n i c a l  and phys io l og i ca l  f a c t o r s  has a 

b r a i n  abscess. she i s  bacteremic, t h e  same two organisms t h a t  

a re  i n  t h e  blood, same s u s c e p t i b i l i t y  a re  i n  t he  wound. 

responds t o  therapy i n  a manner w i t h  p u r e l y  medical therapy 

t h a t  i s  no t  i n c o n s i s t e n t  w i t h  t h e  d iagnos is  o f  b r a i n  abscess. 

SO every th ing  says she has a b r a i n  abscess. 

she 

She has a b r a i n  
Page 56 



25 

KERR. V I  

abscess, pe r iod .  And I won't --  t h a t  i s  absolute.  .To say 
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otherwise i s  l o o k i n g  f o r  zebras. 

Q Do you r e c a l l  which i n c i s i o n  s i t e s  were noted t o  have 

pus o r  d ischarge? 

A I would have t o  go back, because we've go t  f o u r  s i t e s  

t h e o r e t i c a l l y ,  and go back. Sometimes they  don ' t  s t a t e  

exac t l y ,  t h e y ' l l  say l e f t  o f  r i g h t ,  they  won't  say a n t e r i o r  o r  

p o s t e r i o r .  

on t h e  f o u r t h ,  i t  was from the  l e f t ,  and i t  was t h e  f i f t h  t h a t  

t h e  r i g h t  s t a r t e d  t o  d ra in ,  I a c t u a l l y  b e l i e v e  i t  was t h e  

f a m i l y  t h a t  t o l d  t h e  nurses f i r s t  i t  was d ra in ing .  

t h e  nurses n o t e  o f  i t . 

I would have t o  go back and l o o k  a t  each, except 

And then  

Q And what you do s p e c i f i c a l l y  r e c a l l  r a i ses  t h i s  nex t  

quest ion. 

an i n c i s i o n  s i t e  d i f f e r e n t  s ide  o f  t h e  head than t h e  abscess? 

can you exp la in  why the re  would be discharge f rom 

A I n t e r e s t i n g  quest ion. And again, t h e r e ' s  go t  t o  be a 

connect ion somewhere. But you won't  see on your scans and 

such t racks .  so I d o n ' t  have an answer f o r  t h a t .  

Q when you say there  must be a connect ion, you ' re  

saying t h e r e  must be a physical  way f o r  t h e  f l u i d  t o  

communicate -- 

A There h a s  t o  be, and, you know, you've go t  f o u r  

probes coming down, I t h i n k  because o f  her  postop s ta tus  

menta l l y  and such how she was, bu t  I ' v e  -- leave t h a t  ou t .  

Q I ' m  s o r r y .  ~ ' m  l o s t .  

A I j u s t ,  I don ' t  know the  answer t o  your quest ion,  

CATHY SOSEBEE & ASSOCIATES LUBBOCK, TEXAS J: 806.763.0036 
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okay. I wonder i f  t h e  answer l i e s  maybe i n  something w i t h i n  

t h e  OR, bu t  t he  OR notes don ' t  reveal any problems, b u t  I ' v e  

never seen a p a t i e n t  ge t  so many scans a f t e r  surgery. 

Q But ,  u l t i m a t e l y ,  you don ' t  know why the re ' s  d ischarge 

a t  a s ide  o the r  than t h e  s ide  o f  t he  -- 
A No, t h e r e  has t o  be communication, 

Q I n  connect ion w i t h  your exper t  w i tness  work, have you 

ever adver t ised? 

A Yes. 

Q Do you s t i l l ?  

A No. 

Q when d i d  you l a s t  adver t i se?  

A I l a s t  p a i d  f o r  adve r t i s i ng  October o f  2001. 

Q 

A T r i a l  Magazine. 

Q Anywhere e lse? 

A I b e l i e v e  j u s t  T r i a l .  

Q T r i a l  Magazine i s  the  magazine o f  t h e  Associat ion of  

And where d i d  you adver t ise? 

T r i a l  Lawyers of America; i s  t h a t  co r rec t?  

A I ' m  n o t  sure. That 's  the  one I was t o l d  t o  a d v e r t i s e  

i n .  

Q who suggested t h a t  you adve r t i se  i n  T r i a l  Magazine? 

A 

work w i t h .  

I a c t u a l l y  phoned a lawyer t h a t  I had done'defense 

Q okay. DO you l i s t  w i t h  any serv ices  t h a t  p rov ide  

CATHY SOSEBEE & ASSOCIATES 9t LUBBOCK, TEXAS 9c 806.763.0036 
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1 exper t  reviews? 
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A NO. 

Q Have you ever? 

A Have I ever? 

Q Yes. 

A No. 

Q You have p r e t t y  extensive medical records and I o n l y  

glanced through them before we s t a r t e d  t h e  depos i t ion .  

d i d n ' t  s tudy  them i n  d e t a i l ,  b u t  i t  appeared t o  me as though 

t h e  medical records you have are  those o f  t h e  Cleveland 

c l  i m i  c? 

I 

A Yes. 

Q Do you have what appears t o  you t o  be a complete s e t  

o f  records f rom the Cleveland c l i n i c ,  i n  o ther  words, as you 

looked through those records, d i d  you say, geez, we d o n ' t  seem 

t o  have nurses notes, o r  we d o n ' t  seem t o  have these k inds  of 

r e p o r t s  o r  those kinds o f  -- 
A No, on the  body o f  t h i s  admission, I ' m  comfor table.  

I had There 's  no th ing  I d i d  no t  have except t he  l i v e  f i l m s .  

t o  r e l y  on t h e  repor ts .  

Q 

tabbing? 

And the re  are pages t h a t  a re  tabbed. who d i d  t h a t  

A A l l  t h i s ,  t h a t ' s  a l l  D r .  M a r t i n e l l i .  I t  makes h im 

s leep w e l l  a t  n i g h t .  

Q Have you reviewed those tabs  t o  see how they 
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c o r r e l a t e  w i t h  the  record o r  what i t  i s  t h a t  they  are 

p a r t i  cu l  a r l  y marki ng? 

A No, i t  d r i ves  me nuts. 

Q Do you have records f rom any o ther  h e a l t h  care 
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p rov iders  o the r  than the  Cleveland c l i n i c ?  AS I looked 

through the re ,  I d i d n ' t  see Menninger records and I d i d n ' t  

see -- 
A I f  t h e r e  are,  they were no t  reviewed. I know t h e r e  

was some rehab i n  here, which I ' m  no t  sure i f  t h a t ' s  Cleveland 

c l i n i c .  

Q Did  you review the rehab records? 

A v e r y  b r i e f l y .  I mean, once t h e  i n f e c t i o u s  disease 

s ide  was over  - -  
Q was t h e r e  anything from t h e  rehab records t h a t  would 

have bear ing upon your opin ions as t o  t h e  standard o f  care 

issues  and i n f e c t i o n  issues t h a t  you addressed? 

A No. 

Q Your box o f  f i l e  ma te r i a l s  conta ins a number o f  

depos i t ions .  D id  you review a l l  o f  t h e  deposi t ions? 

A Yes. 

Q when I ' m  done asking you quest ions,  1'11 read th rough 

t h e  depos i t ions  t h a t  are i n  t h e  f i l e  and I'll read through t h e  

o the r  m a t e r i a l s  t h a t  are i n  t h e  f i l e ,  understanding t h a t  

you ' re  t e l l i n g  me you have read a l l  o f  those deposi t ions? 

A Yes. 
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1 Q There i s  a b inder  t h a t  i s  dated September l l t h ,  2000, 

2 i t  says Bob L in ton .  I f  we cou ld  f i n d  t h a t  b inder?  

3 MR. RUF: I s  t h a t  i t  there? 

4 MR. PARKER: Tha t ' s  n o t  i t .  

5 MR. RUF: They're a l l  marked t h e  same date.  

6 THE WITNESS: That has t o  be t h e  date was sent  

7 t o  me, I ' m  sure.  This  i s  probably i t .  
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L in ton  volume 3 o f  4, and 1 want t o  p o i n t  you t o  a subd iv i s ion  

s i x ,  t h e r e ' s  a chronology a t  subd iv i s ion  s i x .  Do you know who 

prepared t h a t ?  

Q We're look ing  a t  a b inder  dated 9/11/2000 Robert 

A I ' m  n o t  sure who prepared t h i s .  I t  was not  prepared 

by mysel f  

Q Do you know i f  i t  was prepared by D r .  M a r t i n e l l i ?  

A I t ' s  something t h a t  he would l ove  t o  do, bu t  I d o n ' t  

be l i eve  so. I bel ieve  t h i s  was p a r t  o f  what was sent t o  us. 

My assumption 1" t was a paramedical o f  t he  law f i  r m .  

D i d  your -- do your op in ions ,  a re  they  based i n  p a r t  Q 

on t h a t  chronology? 

A Wel l ,  I hate t o  say t h i s  i n  f r o n t  o f  M r .  Ruf, b u t  T 

d o n ' t  read these chronologies u n t i l  I ' v e  reviewed the  record .  

Q okay. But I guess my quest ion s t i l l  stands though, 

i s  your o p i n i o n  based upon t h a t  chronology i n  whole o r  i n  

p a r t ?  

A NO, i t ' s  based e n t i r e l y  upon my personal op in ion  and 
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review o f  t h e  record. 

Q showing you what has been marked as E x h i b i t  Two, can 

you t e l l  me what t h a t  i s ?  

A T h a t ' s  my cur r icu lum v i t a e .  

Q Can you t e l l  me i f  i t ' s  cur ren t?  

A A c t u a l l y  i t  appears q u i t e  cu r ren t .  

Q 

A I d o n ' t  t h i n k  so. We had a l ready taken complete 

Are t h e r e  any co r rec t i ons  t h a t  need t o  be made t o  i t ?  

P rac t i ce  So lu t i ons  o f f  t h i s .  I must have updated t h i s .  

Q under c e r t i f i c a t i o n s ,  one o f  t he  organ iza t ions  t h a t  
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you l i s t  i s  American co l l ege  o f  Forensic Examiners. 

t h a t ?  

A 

what i s  

That i s  a co l lege,  one o f  many o the r  medical co l l eges  

have one conference -- the re ' s  several  conferences a year ,  

t h e r e ' s  one conference t h a t ' s  r e a l l y  very  good t h a t  I enjoy,  

b u t  i t  i s  no t  a board l i k e  i n t e r n a l  medicine i n f e c t i o u s  

diseases. 

p u b l i c a t i o n s  and a p o i n t  system on t h i n g s  t h a t  you have done. 

SO you ' re  a member o f  t h a t  board, bu t  i t ' s  n o t  a board t h a t  

you've been examined f o r .  

I t ' s  a board t h a t  y o u ' r e  awarded because o f  

Q A l l  r i g h t .  And the American Board o f  Forensic 

Medi c i  ne, what i s  t h a t ?  

A 

Q oh, I asked before about t h e  American co l lege o f  

Tha t ' s  what we were j u s t  t a l k i n g  about. 

Forensic Exami ners ; are  they re1 ated? 
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A oh, yes. Yes, t h e y ' r e  r e l a t e d .  

Q And they  are  no t  board c e r t i f i c a t i o n  i n  the c l a s s i c  

sense o f  something f o r  which you have t o  h o l d  very s t r i c t  

board qual i fi cat ions  and then undergo a board examination? 

A No. The on l y  reason you do t h e  exam -- several do 

t h e  exam, b u t  they  o n l y  do the  exam because they d i d  no t  

q u a l i f y  by o the r  t h ings  they have done, which was board 

c e r t i f i c a t i o n s  i n  a t  l e a s t  two o the r  areas, x pub l i ca t i ons ,  

teach ing  hours, t h ings  1 i ke t h a t .  

Q 

medi cine? 

DO you ho ld  you rse l f  o u t  as an exper t  i n  f o r e n s i c  

A NO. 

Q And do you c la im  a c e r t i f i c a t i o n ,  board c e r t i f i c a t i o n  
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KERR. V I  
i n  f o rens i  c medi c i  ne? 

A o n l y  I always q u a l i f y  i t  i n  t h e  sense t h a t  you asked 

about i t .  I never a l low i t  t o  be imp l i ed ,  i t ' s  something I 

took  th ree  years o f  f e l l o w s h i p  t r a i n i n g  f o r .  

Q You f i  s t  as a present  appointment, d i  r e c t o r  o f  

employee h e a l t h  a t  Covenant Medical center ;  i s  t h a t  accurate? 

A I thought those were a l l  knocked out  now. Because 

a l l  o f  t h a t  i s  f i n i s h e d  as o f  A p r i l  2001. 

Q okay. 

A oh, I assumed t h a t  was knocked out  when I saw CPS was 

o f f  here. No. 

Q so you are  no longer  d i  r e c t o r  o f  employee h e a l t h  a t  
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Covenant Medical center? 

A NO. s t i l l  have p r i v i l e g e s  and such there ,  b u t  t h a t  

i s  what I r e t i  red  from A p r i l  2001. 

Q okay. There's a l i s t i n g  o f  an a s s i s t a n t  

p ro fessorsh ip  w i t h  Texas Tech u n i v e r s i t y  Medical Center,  i s  

t h a t  cur ren t?  

A That i s  cur ren t .  Current  does n o t  mean I ' m  a c t i v e l y  

do ing  i t  r i g h t  now. 

Q Right .  when d i d  you l a s t  engage i n  any d u t i e s  as an 

a s s i s t a n t  professor? when d i d  you l a s t  teach? 

A B io te r ro r i sm l a s t  year .  

Q I ' m  sor ry?  

A B io te r ro r i sm l a s t  year.  Lec tur ing .  

MR. PARKER: o f f  t h e  record. 

(o f f - the- record  d iscussion.)  

Q You character ized me e a r l i e r  i n  t h i s  depos i t i on  as 
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KERR . V l  
t h i c k  headed and i t ' s  showing now. 

A I was t a l k i n g  about h a i r .  

Q I r e a l l y  was n o t  understanding your answer. You're 

t e l l i n g  me, I t h i n k ,  t h a t  you l e c t u r e d  on b io te r ro r i sm?  

A R igh t .  

Q 

A A c t u a l l y  l e c t u r e d  over t h e  l a s t  severa l  years on 

On one occasion l a s t  year? 

b i  o t e r r o r i  sm a g rea t  deal . 
Q okay. Are you c u r r e n t l y  engaged i n  any teach ing  
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a c t i  v i  ti es? 

A Yes, i n  t h e  sense t h a t  again we're g e t t i n g  back t o  

what I j u s t  s o r t  o f  p u t  myself  back open f o r ,  t h e  ou ts ide  

consu l ta t i on  and t h e  san Angelo con t rac t  w i l l  i n v o l v e  

s i g n i f i c a n t  amount o f  teaching. 

Q okay. w i l l  you be teaching medical s tudents through 

an accredi ted medi c a l  school program? 

A Not a t  San Angelo. They do not  have medical 

s tudents,  

Q Also on appointments, you've l i s t e d  c h i e f  o f  h o s p i t a l  

epidemiology and i n f e c t i o n  con t ro l  a t  covenant Hea l th  System? 

A No, those -- 
Q That - -  
A -- o u t s i d e  of p r i v i l e g e s  a t  covenant, A p r i l  2001 i s  

t h e  end o f  t h a t .  

Q okay. And t h a t ' s  t r u e  as w e l l  w i t h  t h e  d i  r e c t o r  of 

i n f e c t i o n  c o n t r o l  a t  covenant? 

A Right .  

MR. PARKER: Doctor,  I thank you f o r  answering 
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KERR . V l  
my quest ions.  I am going t o  go through on t h e  record some o f  

t he  ma te r ia l s  t h a t  a re  i n  your f i l e ,  and you ' re  welcome t o  be 

present f o r  t h a t .  

MR. RUF: Before we go o f f  t he  record,  1 want t o  

c l e a r  something up. 

and s ince  we're approaching t r i a l ,  I want t o  c l e a r  t h i s  up. 

I don ' t  t h i n k  i t ' s  c l ea r  on t h e  record,  
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BY MR. RUF: 

Q Docto 

EXAMINATION 

, I j u s t  have a few ques ions f o r  you about 

your work a t  san Angel0 community Hosp i ta l ,  

t e s t i f i e d  t h a t  you have reached an agreement w i t h  t h a t  

h o s p i t a l  ; i s  that  co r rec t?  

I t h i n k  you 

A They have -- we have n o t  signed con t rac ts  y e t ,  b u t  

they  have asked me -- when I l e f t ,  they  asked i f  I would take  

a con t rac t  and come back on a permanent basis  i n  terms o f  

i n f e c t i o n  c o n t r o l  and -- I ' m  b lock ing  on the  word f o r  -- i t ' s  

the  q u a l i t y  assurance s ide,  and review and cont jnue t o  rev iew 

t h a t  f o r  them over  t he  long term. 

Q IS t h a t  something -- 
MR. PARKER: ob jec t i on .  And move t o  s t r i k e .  

Q IS t h a t  something you have accepted, o r  a re  going t o  

accept? 

A I w i l l  accept t h a t .  

Q And does t h a t  work i n v o l v e  the  a c t i v e  c l i n i c a l  

p r a c t i  ce i n  medi c i  ne? 

A As f a r  as I ' m  concerned, yes. 

Q why does i t  invo l ve  t h e  a c t i v e  c l i n i c a l  p r a c t i c e  i n  

medi cine? 
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A Because you ' re  reviewing t h e  p a t i e n t  care records o f ,  

you ' re  making c r i t i c a l  assessment of t h a t  care i n  terms o f  t h e  

p r i v i l e g i n g  f o r  t he  physic ians doing i t . 
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Q So a r e  you going t o  be engaging a t  'least 50 percent  

o f  your t ime i n  the  a c t i v e  c l i n i c a l  p r a c t i c e  o f  medicine based 

upon the  work you ' re  going t o  be doing f o r  San Angel0 

community Hospi t a l  ? 

MR. PARKER: ob jec t i on .  

A That and now t h a t  I ' m  going t o  ge t  back i n t o  more o f  

t h e  c l i n i c a l  s ide ,  yes, i t  w i l l  be more than 50 percent .  

why a r e  you once again becoming i nvo l ved  i n  t h e  Q 

a c t i v e  c l  i n i  c a l  p r a c t i  ce o f  medi cine? 

A I t ' s  m y  f i r s t  l ove .  The b i g  t h i n g  i s  my hea l th  i s  

a l l ow ing  me t o  by c u t t i n g  back on so much e l se .  

Q Now i n  the pas t ,  have you s o l e l y  c u t  back on your  

i nvo l  vement i n c l  i n i  ca l  p r a c t i  ce because o f  h e a l t h  reasons? 

A Yes. 

Q And as l ong  as your hea l th  permi ts  you, a re  you going 

t o  be engaged i n  t h e  a c t i v e  c l i n i c a l  p r a c t i c e  o f  medicine? 

A I hope t o  be, yes. 

MR. RUF: Thank you, D r .  I t e r r .  

Time 11:26. 

MR. PARKER: Jus t  a few quest ions.  

EXAMINATION 

BY MR. PARI<ER: 

Q YOU t o l d  us j u s t  a moment ago t h a t  a t  San Angelo, t o  

your way of v iewing t h i n g s ,  y o u ' l l  be engaged i n  an a c t i v e  

c l i n i c a l  p r a c t i c e .  Le t  me ask a few fo l l ow- up  quest ions. 
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w i l l  you -- do you know i f  you w i l l  be doing hands-on 

examination o r  t rea tment  o f  pa t i en ts?  

A I n t e r e s t i n g  quest ion, because they  have asked i f  I 

would do c o n s u l t a t i o n  over the  phone, o r  when I ' m  down the re ,  

on pa t i en ts .  

because r cannot be t h e r e  on a d a i l y  bas i s .  

I s m  no t  w i l l i n g  t o  take .  

down on a regu la r  bas i s  and we w i l l  h o l d  rounds where they  can 

discuss p a t i e n t s  w i t h  me. or we may do rounds going around 

t h e  ward. But I s p e c i f i c a l l y  w i l l  no t  t ake  t h e  r e s p o n s i b i l i t y  

f o r  t he  d i  r e c t  p a t i e n t  orders. 

And I t o l d  them I w i l l  n o t  do t h a t  any l onger  

I t ' s  a l i a b i l i t y  

But I have agreed t h a t  I w i l l  go 

Q Okay. So you won't be w r i t i n g  orders? 

A NO. 

Q W i  11 you be perform! ng p a t i e n t  examinations? 

A 1 may be. 

Q I ' m  s o r r y .  I ' m  having t r o u b l e  w i t h  "I may be". Do 

you know i f  you w i l l  o r  w i l l  not? 

A They may request an op in ion  from me on an 

exami na t ion ,  

Q W i l l  you be reviewing the  record o f  t h e  exam, o r  w i l l  

you be per forming t h e  exam, o r  do you know? 

A Most c e r t a i n l y  I will be rev iewing t h e  records. I f  

they  request my op in ion ,  I would do t h e  exam. 

Q okay. As you t e s t i f y  here today, a re  you on any 

medi cat ions? 
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KERR. V I  

Yes. 

okay. can you t e l l  me what those are? 

There you go ( i nd i ca t i ng ) .  

what a re  they? 

I am on sinemet CR; compton, Requip, Sinemet p l a i n ,  

Aciphex. I t h i n k  t h a t ' s  enough. 

Do any o f  those have any impact upon your a b i l i t y  t o  

comprehend my quest ions o r  t o  formulate responses t o  them o r  

do they  a f f e c t  your cogn i t i on  o r  understanding i n  any way? 

A NO. 

MR. PARKER: Okay. I'll be going through your 

records,  b u t  I t h i n k  I ' m  done w i t h  quest ions f o r  you. 

THE WITNESS: Appreciate i t .  Thank you 

MR. RUF: Doctor,  do you want t o  read t h i s  

t r a n s c r i p t ?  

THE WITNESS : Absol u t e l  y . 
(o f f  - t he- record d i  scu s s i  on. ) 

MR. PARKER: I ' m  j u s t  reading i n t o  the  record  

m a t e r i a l s  t h a t  a re  i n  t h e  f i l e  produced by D r .  !<err: 

Depos i t ion  t r a n s c r i  p t  o f  Mar t in  McHenry , M. D. ; depos i t ion  

t r a n s c r i  p t  o f  Mary E1 eanor Rei 1 l y ;  depos i t i on  t r a n s c r i p t  o f  

R i  chard schul e; deposi ti on t r a n s c r i p t  o f  Gene Barnet t ,  M.  D.  ; 

depos i t i on  t r a n s c r i p t  o f  Susan Rehm, M.D.; depos i t i on  

t r a n s c r i p t  o f  stephen M. Gordon, M.D.; d e p o s i t i o n  t r a n s c r i p t  

o f  Robin AVery, M.D. ; medical records o f  T r i n i t y  Lutheran 

CATHY SOSEBEE & ASSOCIATES * LUBBOCK, TEXAS 806.763.0036 
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Hospi ta9 ; medi ca l  records o f  Over1 and Park Regi onal Medi c a l  

center ;  medical records o f  t he  Rehabi 1 i t a t i  on I n s t i t u t e  ; 

medi ca l  records o f  Shawnee M i  s s i  on Medi c a l  Center;  medi c a l  
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KERR. V I  

records o f  M a r t i n  Buckman, M.D. ;  medical records o f  Neurology 

Consultants; c h a r t e r  Neurology Consultants; medical records of 

t h e  C l  eve1 and c l  i n i  c Foundation i n f i v e  1 oose-1 ea f  v o l  umes . 
The way those v o l  umes are  bound they i n c l u d e  i n t e r r o g a t o r i e s  

and a request f o r  product ion o f  documents t o  the  Cleveland 

c l  i n i  c, and t h e  responses there to ,  which inc ludes  var ious  

pages o f  p o l i c i e s  and procedure manuals r e l a t i v e  t o  

s t e r i l i z a t i o n  procedures. 

R.N. ;  t he  exper t  r e p o r t  o f  P h i l l i p  Gi ldenberg; t h e  exper t  

r e p o r t  o f  K e i t h  Armitage, M.D. ;  the  exper t  repo r t  o f  w i l l i a m  

Ruta la,  Ph.13.; t h e  cur r icu lum v i t a e  o f  D r .  Rutala; t h e  r e p o r t  

of Mark poznansky, M.D. ; and D r .  poznansky's cur r icu lum v i t a e ;  

t h e  depos i t ion  o f  D r .  Poznansky; t he  depos i t i on  o f  l t r i s t e n  

Minnick;  t he  depos i t i on  of tcathleen zobec, R . N . ;  t h e  

depos i t i on  o f  Mary B e r t i n ,  R . N . ;  the  depos i t i on  o f  Georges 

Markarian, M.D. ; t h e  depos i t ion  o f  Michael Ryan, M.D.; t h e  

The depos i t ion  o f  Penny sonters,  

depos i t i on  o f  Sherman zimmerman, the  depos i t i on  o f  Margaret 

Zimmerman-Rabe; the depos i t ion  o f  Janet serkey. 

And t h a t  concludes t h e  contents o f  t he  f i l e .  

(oeposi t i on concl uded ; ti me 11: 43). 

(s ignature  by the  witness requ i  red.) 
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CHANGES AND SIGNATURE PAGE 
ORAL DEPOSITION OF DR. CLARK KERR 

MAY 3 ,  2002 

Page: L i  ne: change: Reason : 
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I, DR. CLARI< KERR, have read t h e  foregoing deposi t ion and 
hereby a f f i x  my s ignature  t h a t  same i s  t r u e  and co r rec t ,  
except as noted above. 

DR. CLARI< I<ERR 

THE STATE OF TEXAS ) 
COUNTY OF LUBBOCK ) 

B e f o r e  me, , on t h i s  day pe rsona l l y  appeared 
DR. CLARK KERR, known t o  me (or  proved t o  me under oath o r  
through an i d e n t i f  i n g  document) t o  be t h e  person whose name 

me t h a t  they executed the  same. 

day o f  , 2002. 

i s  subscribed t o  t rl e foregoing instrument and acknowledged t o  

Given under my hand and seal o f  o f f i c e  t h i s  t h e  

Notary p u b l i c  i n  and f o r  the 
s t a t e  o f  Texas 

MY commi s s i  on Expi r e s  : 
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CUYAHOGA COUNTY COMMON PLEAS 
CASE NO. 399411 

MARY LOU ZIMMERMAN, ET AL 

vs , 

THE CLEVELAND CLINIC FOUNDATION 

REPORTER'S CERTIFICATION 
DEPOSITION OF DR. CLARK KERR 

MAY 3 ,  2002 

I, Linda York, Texas c e r t i f i e d  court  Reporter,  hereby c e r t i f y  
t o  t h e  f o l 1  owing: 
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That t h e  depos i t i on  t r a n s c r i p t  i s  a t r u e  record o f  t h e  
test imony g i ven  by the  witness, a f t e r  sa id  witness was d u l y  
sworn by me; 

That t h e  depos i t i on  t r a n s c r i p t  was submitted on , 2002, 
t o  t h e  wi tness o r  t o  t he  a t to rney  f o r  the  wi tness f o r  
examinat ion, s ignature  and r e t u r n  t o  me w i t h i n  20 days f rom 
today 's  date;  

That t h e  amount o f  t ime used by each p a r t y  a t  t he  depos i t i on  
i s :  

MR. PARKER: Two H O U r S ,  30 Minutes 
MR. RUF: TWO Minutes 

That appearances o f  a l l  p a r t i e s  o f  record a re  as f o l l o w s :  

For t h e  P l a i n t j f f :  

For t h e  Defendant: 

MR. ROBERT L INTON 
( v i  a t e l  ephone) 
- and - 
L i n t o n  & Hirshman 
700 W .  s t .  c l a i r  Avenue 
Cleveland, OH 44113 
216.687,1999 
f a x  216.771.5803 

Reminger & Reminger 
The 1 1 3  S t .  C l a i r  B u i l d i n g  
Cleveland, OH 44114 

MR. MARK RUF 

MR. ALAN PARKER 

216.687.1311 
f a x  216.687.1841 
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That I am n e i t h e r  a t to rney  nor counsel f o r ,  r e l a t e d  t o ,  nor  
employed by any o f  t he  p a r t i e s  o r  a t to rneys  o f  record i n  t h i s  
cause, nor  do I have a f i n a n c i a l  i n t e r e s t  i n  t h e  a c t i o n .  

c e r t i f i e d  t o  by  me on t h i s  t he  6 t h  day o f  May, 2002. 

Linda York 
Texas c e r t i f i e d  Court  Reporter 
C e r t i  f i  cate Number 4899 
Exp i ra t i on  Date: DeC. 3 1 ,  2003 
P. 0 .  BOX 86 
Lubbock, Texas 79401 
806.763.0036 

FURTHER RULE 203 TRCP CERTIF ICAT ION 

( ) The above-described depos i t ion  was n o t  returned t o  t h e  
o f f i c e s  o f  Cathy sosebee & Associates, and I have 
n o t i  f i  ed a1 1 p a r t i e s  re f1  ected i n t h i  s c e r t i f i c a t e .  

-0R-  
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( ) The above-described depos i t ion  was re turned t o  t h e  
o f f i c e s  of Cathy sosebee & Associates on 
and de l  i vered t o  M r  , Parker, custodi  a1 At torney.  

charges f o r  t h e  prepara t ion  o f  the  depos i t i on  t r a n s c r i p t  and 
any copies of e x h i b i t s  are: 

Amount : 

chargeable t o :  M r .  Parker 

This  c e r t i f i c a t e  w i l l  be f i l e d  w i t h  t h e  c l e r k  o f  t h e  c o u r t  and 
served on a l l  p a r t i e s  o f  record shown he re in .  

c e r t i f i e d  t o  by me on t h i s  t he  - day o f  
2002. 

1 

Linda York 
Texas c e r t i f i e d  c o u r t  Reporter 
C e r t i  f i  cate Number 4899 
Exp i ra t i on  Date: DeC. 3 1 ,  2003 
P. 0 .  Box 86 
Lubbock, Texas 79408 
806.763.0036 
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