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TELEPHONIC DEPOSITION OF MITCHELL C ,  KAYE, M.D. 

Taken a t  10:05 o'clock a.m., December 6,  1997, in the  
Execuiive Conference Room, of the Scot tsdale  Plaza 
Hotel, 7200 N .  Scottsdale Road, Scot isdaie ,  Arizona, 
before Christopher J. White, a Notary Public in and f o r  
the County of Maricopa, S t a t e  of Arizona, pursuant t o  
the ru les  of Civil Procedure, 

a t torneys:  The Landskroner Law Firm, Ltd., by Mr. Jack 
Lands kroner. 

te lephonical ly  by t h e i r  attorneys: Jacobson, Maynard, 
Tuschman & Kalur, by Ms. Marilyn Miller C r i s a f i .  

The P l a i n t i f f s  were represented by t h e i r  

The Defendants were represented 

BE IT REMEMBERED thail the  witness does not 
waive the r igh t  t o  read and sign the  deposi t ion ,  and 
tha t  not ice  of f i l i n g  and other  fo rma l i t i e s  required by 
law fo r  the  taking and returning of the  sa id  deposi t ion  
are  waived. 
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Page 4 
Scot tsdale ,  Arizona 
December 6,  I997 
10:05 o 'c lock a.m. 

MITCHELL C .  KRYE, M . D .  

ca l led  a s  a witness herein,  having been f i r s t  duly 
sworn, was examined and t e s t i f i e d  a s  follows: 

E~I~ATION 
BY MS. CRISAFI: 

Q Dr. bye, my naris is Marilyn Miller 
Crisafi. le just met briefly a few mments ago when I 
called in. I'm the counsel for defendants Arthur Basa, 
M.D., who is the urologist; and a pathologist, Robert 
Alberhasky. 

and ask that you answer them verbally, because I can't 
see, obviously, nods of the head or shakes of the head 
or hand signals. 

deposition taken before? 
A Yes. 
Q Okay. Just briefly, although you have 

I'm going to ask you a few questions today 

Let me ask you if you have had your 

gone through the process, I want to let you know that 

ISOCIATES 
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Paqe 5 
if I ask you a question and you don't understand my 
question, I'm going to ask you to stop me and either 
ask me to rephrase it or tell RE that you don't 
understand. Okay? 

A That's fine. 
Q Okay, If you give me an answer to my 

question, I'm going to assume that you understood my 
question, and the answer that you give me will be taken 
down as your testinony, 

Does that seem fair? 
A That is fair. 
Q Okay. Will you give me your full name? 
A Mitchell Craiq Kave. 
Q Okay. Your professional address? 
A 

Q 
A Since Julv 15th. 
Q 

A 
Q 
A 
Q 

7331 East Osborn Avenue, Scottsdaie, 

How long have you been at that address? 

And previous to that, were you at 8007 

That was my home address, yes. 
You were with Andrews Air Force Base? 
With the U,S. Air Force, yes. 
why did you leave the U.S. Air Force and 

Arizona. 

Brant Court in Fairfax Station, Virginia? 

go to Scottsdale, Arizona? 
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Page 6 
A My time commitment with the Air Force was 

up, and it was always my intention to go into practice. 
Q Okay. why Arizona? 
A Mainly because you have snow in Cleveland, 

and I'm wearing a shirt without a jacket right now. 
Q At1 right. I notice you did your medical 

training at the Cleveland Clinic Foundation; is that 
correct? 

Clinic, correct. 

you were chief resident of the department of urology, 
what did you do between 1993 and your next position? 

I went straight from residency into the 
Air Force to pay back my time commitment. 

Okay, So is it fair to say when you were 
at Georgetown University, it was through the Air Force? 

Hhen I was at Georgetown University, it 
was being paid for by a health profession's 
scholarship. 

duty. 

with Andrews Air Force -- at Andrews Air Force Base 

A 

Q 

I did my residency at the Cleveland 

When you finished the clinic in 1993, when 

A 

Q 

A 

Q 
A Correct. However, I was not on active 

Q Okay. So between 1993 and 1997, you were 

Sponsored by the United States Air Force? 
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Page 7 
paying back your t h ;  is that accurate? 

A That is accurate. 
Q 

A No. 
Q 

A No. 
Q 

A Yes. 
Q 
A Yes. 
Q 
A Yes. 
Q 
A No. 
Q 

A No. 
Q 

specialty? 
A No. 
Q 

Did you work anywhere between leaving the 
Air Force base and going to Arizona? 

Was there ever any gaps in your medical 
schooling or your internship or residency? 

Are you still currently licensed in 
Virginia? 

Are you still currently licensed in Ohio? 

And are you licensed in Arizona? 

Any other states in which you're licensed? 

Did you take your urology boards m e  than 
once? 

Are you board. certified in any other 

You have described under your major 
presentations one involving the squmus cell carcinoma 
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Page 8 
of the bladder in a patient on intermittent 
self -catheterization, 

seminoma or embryonal cell cancer? 
Any discussion in that article about 

A No. 
Q There's an article you coauthored. It 

Is that Dr. Cosgrove at the clinic? 
looks like Dr. Cosgrove and Dr. Novick. 

A Yes. 
Q "Retroperitoneal Tumors, '' Any discussions 

A No. 
Q 

in that article about seminoma or embryonal cancer? 

Under references, nunher three indicates 
current therapy in genitourinary surgery. I don't know 
if that's a chapter in a book. It was coauthored with 
a Dr. Klein and a Dr. Malacoplakia. 

chapter on malacoplakia. 
A It is on malacoplakia. It is a book 

There is no mention of seminoma. 
Q I'm sorry. Would you please repeat your 

A No mention of seminoma in that book 

Q Thank you. Doctor, what hospitals do you 

answer? 

chapter. 

currently have privileges at? 
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Paqe 9 
R Scot tsdale  Hemorial Hospital, Osborn; 

Scot tsdale  Memorial Hospital ,  North; the  Indian 
Hospital;  Phoenix Indian Medical Center; and I have -- 
I'm thinkinq of the  word -- temporary o r  courtesy 
p r iv i l eqes  a t  -- what i s  the  name of the  downtown one, 
the  big  one? S t .  Joseph's Hospital. 

Q Scottsdale? 
A That ' s  i n  Phoenix. 
Q Phoenix? 
A Yes. 
Q When you were i n  Fairfax Station, can you 

explain to  RE whether you only worked on the Air Force 
base or  whether you had hospital privileges there, too? 

A 
Q I'm sorry, Doctor. When you were i n  the 

Air Force, te l l  me what hospitals you worked a t .  
R I worked a t  Malcom Grove Medical Center, 

which i s  t h e  name of the  hospi ta l  on Andrews Air Force 
Base. I a l s o  performed ce r t a in  procedures a t  Walter 
Reed Medical Center and Bethesda Medical Center i f  we 
d id  not have the  c a p a b i l i t i e s  a t  Andrews. 

types of urologic surgery that  you did while i n  the Air 
Force and i n  Scottsdale. 

The Fairfax Sta t ion is my home address.  

Q Give me an example of the majority of the 

A At present  I pe r fom a f u l l  range of 
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Page 10 
urologic  procedures, including urologic oncology, 
female urology, i n f e r t i l i t y ,  bas ic  pedia t r ics  urology. 

Q What about surgical procedures? 
A 

su rg ica l  p rac t i ce  i n  a l l  those areas.  
Q 

your practice? 
A I d o n ' t  r e c a l l ,  Several. 
Q More than lo? 
A Yes, 
Q More than loo? 
A I cannot answer tha t .  

I'm re fe r r ing  t o  both office-based and 

How many orchiectomies have you done i n  

Orchiectomies a r e  done for  several  

Before we get into those, l e t ' s  t a lk  
reasons. 

specif ical ly about orchiectomies a f te r  the finding of a 
hard mass i n  the tes t ic les .  

After you perform an orchiectomy with that  
finding and send a specimen of the mass to a 
pathologist,  what percentage of the time i n  your 
practice does tha t  copy? back seminoma, and what 
percentage of the time does that copy? back a mixed c e l l  
o r  embryonal cancer? 

have t r e a t e d  both pa t i en t s  with pure seminoma and mixed 

Q 

A I do not r e c a l l  spec i f i ca l ly .  However, I 
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Page 11 
germ c e l l  t m o r s ,  the  exact percentage of which I 
cannot r e c a l l  r i gh t  now. 

say whether one i s  more common than the  other  and be 
precise ly  su re ,  

Q Okay. In a population of 30- to  
40-year-old males, which finding i s  m r e  c o m n  i n  your 
practice; seminoma or embryonal ce l l s?  

common is a mixed germ c e l l  tumor. However, seminoma 
is a l s o  a very common f inding a s  the . .  . 

Q As what? 
A As a most common finding a s  wel l .  I t  i s  

c lose .  Very neck and neck. 
Q Okay. Doctor, what percentage of your 

c l in ica l  time do you spend doing surgery? 
A 

c l i n i c a l l y  or iented.  How much time I spend on the  -- 
i n  the  operating room va r i e s  from day-to-day, but I 
po ten t i a l ly  operate every day. 

Q Do you spend 25 percent of your time i n  
the operating room per week? 

A At l e a s t .  
Q Thirty percent? 

Q Which i s  m r e  c o m n  i n  your practice? 
A I have seen them f a i r l y  equal ly ,  I cannot 

A Again, the  most -- probably the  most 

I devote my p rac t i ce  t o  -- i s  100 percent 
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Page 12 
A I t  can be up t o  50 percent,  approximately. 
Q Okay. Doctor, how did you f i r s t  get 

A I received a phone c a l l  from Mr, 
involved i n  this case? 

Landskroner who asked me i f  I would be in t e re s t ed  i n  
reviewing some records f o r  him. 

Did he t e l l  you anything about the case a t  
the time? 

He bas i ca l ly  j u s t  t o ld  me t h a t  it was a 
case involving a pa t i en t  with t e s t i c u l a r  cancer.  He 
wanted me t o  look a t  whether o r  not t he  p a t i e n t  was 
t r ea t ed  properly and followed properly.  

cancer the pat ient  had? 

do not r e c a l l .  

Q 

A 

Q 

A 

Q 
A 

Did he t e l l  you what type of t es t icu la r  

I n i t i a l l y ,  i n  our i n i t i a l  conversation, I 

What materials were you sent? 
I was sen t  a couple of binders,  which 

contained mater ia l  t h a t  included deposi t ions  from some 
of the  physicians involved, hospi ta l  records from Mr. 
Ortman's treatment,  a s  well  some x-ray r epor t s  and l a b  
data.  

reviewed before writing your June 19th, 1997 report.  
Q 

A 

I need to  know specif ical ly what you 

I reviewed the  binders t h a t  I j u s t  

WHITE & ASSOCIATES 
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Paqe 13 
mentioned with the  information t h a t  was provided t o  me. 

Q Doctor, I need mre specifics. I need to 
know what records you looked at ,  

A Mr. Landskroner sent  me records t h a t  
included t h e  deposi t ions  of the physicians involved, 
Dr, Basa, for example. 

I t  included h i s  notations from h i s  o f f i ce .  
I t  included the  r epor t s  of other consultants involved 
i n  the  case ,  includinq the  physicians a t  the  Cleveland 
Cl inic ,  a t  t he  University Hospital, and associa ted 
r e s u l t s  of l a b  t e s t s  and x-rays t h a t  they had ordered 
i n  reachinq t h e i r  conclusions. 

Q 
Alberhasky? 

A 
Q 

A 
Q 

A 
Q 
A Yes. 
Q 

Q Okay. 
A 

Did you review the deposition of Dr. 

I bel ieve t h a t  I did,  yes,  
Did you review the deposition of Dr. Peter 

I do not r e c a l l  spec i f i ca l ly ,  
Did you review records from the surgery 

I bel ieve I did,  ves. 
Did you review Dr. Basa's off ice  chart? 

Did you review the records from Best Side 

Lay before writing your report? 

center? 
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Page 15 
the addi t ion of Dr. Alberhasky's deposi t ion,  Dr. Basa's 
deposition, the  s l i d e s  which Dr. Case has had a chance 
t o  look a t .  I think some x-rays a s  wel l ,  

And tha t  composes the  same mater ia ls  t h a t  
you had t h a t  were i n  the  exhibi t  t h a t  was provided t o  
you with the  exception of t he  UH records t h a t  were 
supplemented, and the complete Dr. Lay record, which 
was a l so  supplemented, because we d i d n ' t  have t h e  
complete record o r ig ina l ly .  

MS. CRISAFI: So based on your representa t ion,  
the  package I got  l a s t  night from your o f f i ce ,  with the  
exception of the  supplementations you have made, is the  
copy t h a t  was sen t  t o  the  doctor and upon which he 
based his repor t .  

saying? 
I ' l l  accept t h a t .  Is t h a t  what you're 

MR. LANDSKRONER: That ' s  co r rec t .  
MS. CRISAFI: Okay. 
MR. ~ ~ D S K R O N E R :  I think, a l so ,  I 'm not  su re  

i f  I provided you any request fo r  production of 
documents, or  a copy of the records t h a t  I had, but 
they would have been the  same as  wel l .  

a l l  the t r e a t e r s ?  
MS. CRISAFI: The records t h a t  you have from 

MR. LANDSKRONER: Well, with t h e  exception of 
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Page 14 
Imaging and Oncology Center? 

A I bel ieve so. 
Q Doctor, do you have in front of you the 

materials that you reviewed prior to writing the 
report? 

has here t h a t  appear t o  be s imi l a r  t o  what I had a t  
t h a t  time, yes. 

records from different physicians, or do you know if 
those are parts of those records? 

I have no way of knowing whether or not 
these a r e  complete or not .  This is  j u s t  what was 
provided t o  me. 

MS. CRISAFI: Jack, I need t o  take a look a t  
those and see  exact ly  what he looked a t  and whether 
those a r e  compplete and whether those have been itemized 
o u t  i n  some way. 

them back with you. 

exh ib i t s  t h a t  were provided t o  you, with the  exception 
of the  Univers i ty  Hospital  records, t h a t  were 
supplemented, including the  mater ia ls  t h a t  were -- they 
composed t h e  mater ia ls  t h a t  were sent  t o  Dr, Kaye with 

A There a r e  two binders t h a t  Mr. Landskroner 

Q And to your knowledge, are those complete 

A 

I need you t o  e i t h e r  mark those o r  bring 

MR, LANDSKRONER: Marilyn, you have the  
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Page 16 
the  supplements t h a t  were made. 

d id  you review i n  preparation fo r  your deposi t ion 
today? 

t h a t  was it. 

Q BY MS. CRISAFI: All r i g h t .  Doctor, what 

A I reviewed the  records very b r i e f l y ,  and 

Q Did you review the slides? 
A I -- t he  l a s t  time I looked a t  t he  s l i d e s  

Q What actual x-rays did you look at? 
A I do not r e c a l l ,  but I be l i eve  it was t h e  

MR. LANDSKRONER: Marilyn, i nc iden ta l ly ,  I 

MS, CRISAFI: Those would be useful  t o  Dr. 

was a t  l e a s t  several  months ago. 

CT scan. 

have those i n  my o f f i ce ,  i f  you need t o  see  them. 

Semanovich (phonetic) and Dr. Green's deposi t ion,  yes, 
thank you. 

1996 CT scan or the  June 23rd, 1995 CT scan? 

Marilyn, I think I provided both, bu t  they would be i n  
the  packet I have i n  my o f f i ce .  

records you j u s t  mentioned, anything e l s e  t h a t  you 

Doctor, would t h a t  be t h e  January 24th, 

THE WITNESS: I do not r e c a l l .  
MR. LANDSKRONER: I think, f o r  t he  record, 

Q BY MS. CRISAFI: Okay. Except f o r  t h e  

; S OCIATES 
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Paqe 17 
reviewed before your deposit ion codav? 

tha t  I submitted,  

record, Dr. Semanovich's repor t ,  

Green's r epo r t ?  

A 

MR. LANDSKRONER: Also, Marilyn, fo r  the 

Q BY MS, CZISAFI: Okay. Did you review Dr. 

A 
Q 

A 
Q 

A Br ief ly .  
Q How long was that? 
A ~pproximate lv  15 ninutes .  
Q 

Mr. Landskroner yesterday? 
A Br ief ly ,  yes. 
Q How long i s  briefly? 
A About an hour. 
Q Okay. Prior to  yesterday's meeting, did 

Just t h i s  morning I reviewed my l e t t e r  

Not t h a t  I 'm aware o f .  
Have you seen the report of Donald Sweet, 

I do not believe so. 
Did you ever have an opportunity to  t a lk  

M.D.  (phonetic)? 

with Mr. Landskroner t h i s  mrning? 

Did you have an opportunity t o  meet with 

you have an opportunity to  discuss the case with Mr. 
Landskroner by telephone? 

A Yes. 
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Page 19 
that  pat ient  t o  a radiation oncologist? 

the d isease  i s .  
A 

Q 
A 

That i s  dependent upon what the  s taging of 

Why don ' t  you explain tha t  fo r  m. 
I f  the pa t i en t  has -- i s  staged a f t e r  the 

i n i t i a l  orchiectomy, and i s  f e l t  t o  be a candidate f o r  
prophylactic radia t ion ,  then t h a t  pa t i en t  would be 
referred t o  the  appropriate physician.  

disease,  such t h a t  radia t ion  would not be an 
appropriate therapy, they would then be refer red  t o  the  
appropriate physician,  

make the diagnosis, you refer  the pat ient  e i the r  to  a 
radiation oncologist or  another physician? 

t h e i r  care .  

cancer with e i ther  radiation or chemotherapy; i s  tha t  
accurate? 

A I do not de l iver  radia t ion ,  and I do not 
provide a l l  forms of chemotherapy, 

Q Okay. What forms of chemtherapy do you 
provide? 

A 

I f  t h a t  pa t i en t  has a more advanced 

Q Okay. But e i ther  way, Doctor, once you 

A Yes. !!owever, I still maintain my ro l e  i n  

Q Okay. But not as f a r  as t reat ing the 

Related to t e s t i c u l a r  cancer, I do not 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
1 6  
17 
18 
19 
20 
21 
22 
23 
24 
25 

Page 18 

requested I review the  records and submit i n  writ ing a 
br ief  r e p o r t ,  

Q Okay, Fair  to  say th i s  is  sometime a f t e r  
you got the records and before you wrote the report? 

A That is co r rec t .  
Q 

with Mr. Landskroner a t  tha t  time? 
A 
Q 

MR. LANDSKRONER: Objection. Go ahead, 
THE WITNESS: No. He asked me t o  review the  

Q %en was that? 
A I t  was about the time thac  he had 

About how long did you spend on the phone 

I do not know for sure .  
Did Mr. Landskroner outline what he wanted 

the findings t o  show for you? 

case and form my own opinions based on what was within 
the records .  

Q BY MS. CRISAFI: Doctor, i n  your pract ice ,  I 
assume you have had an opportunity t o  make a diagnosis 
of seminoma? 

A That i s  co r rec t ,  
Q 

A That is co r rec t ,  
Q 

Is t h a t  a lso true of embryonal c e l l  
cancer? 

Doctor, a f t e r  you have made a diagnosis of 
seminoma, do you treat the patient,  or do you refer  
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provide any chemotherapy i n  my p rac t i ce .  

stage, i f  i t ' s  m e  advanced, I would do th i s ;  i f  less 
advanced, I would do that .  How do you -- with 
tes t icular  cancer, how do you stage i t ?  

radica l  orchiectomy specimen, then the  p a t i e n t  is 
staged, t yp i ca l ly  with evaluanon of .,he abdomen, 
pelvis ,  and chest  i n i t i a l l y ,  and other  t e s t s  i f  
indica ted .  

a r e  very important f o r  following the  pa t i en t ,  both 
pre-orchiectomy and throughout the treatment course. 

Q Is tha t  true with seminoma and embryonal 
cel ls?  

A I t ' s  t rue  with a l l  types of t e s t i c u l a r  
cancer. 

Q You would look a t  the  pathology. You 
would evaluate the abdomn, pelvis,  and chest,  and 
possibly, and -- not possibly -- and do blood tes t ing;  
is that  correct? 

findings,  o ther  t e s t s  may be indica ted .  

abdomen, pelvis and chest," do you mean by x-ray or CT 

Q Okay, When you said tha t  depending on the 

A You look a t  the i n i t i a l  pathology from the  

And, a l so ,  you need blood t e s t i n g ,  which 

A That is co r rec t .  And based on the  

Q All r ight .  When you say, "Evaluate the 
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scan or palpation? 

A Tvpicallv with CT scanninq, but a Dhvsical 
exam i s  always pa r t  of t he  i n i t i a l  evaluation.  But CT 
scanning is the most r ead i ly  access ib le  means fo r  doing 
t h a t .  

Q Doctor, do you use radical -- you do lymph 
node dissection as a mans of staging? 

A !hen indica ted .  
Q !4hen you -- I assume you have had an 

opportunity t o  diagnose patients with embryonal c e l l  
cancer? 

A Yes. 
Q When you diagnose a patient with embryonal 

c e l l  cancer, do you t r e a t  that patient or refer  him 
out? 

A I t r e a t  t h a t  pa t i en t .  
Q Okay. And how? 
A 

Q 

Aqain, how they a re  t rea ted  depends upon 

Would that  follow your previous answer 
the  s t age  of t h e i r  d isease .  

tha t  it may be radiation oncology, and it may be 
chemotherapy? 

i s  the re  a r o l e  f o r  radia t ion  in the treatment of 
embryonal carcinoma. 

A That i s  inco r rec t .  Cnder no c i r cms tances  
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Page 22 
Q 

A Again, it depends upon the s t age .  I t  nay 

To whom would you refer  out the pat ient  
tha t  you diagnosed with embryonal c e l l  cancer? 

not require  a referral .  a t  a l l .  I t ' s  something tha t  I 
can, oftentimes,  depending on the  s tage ,  I'm able  to 
handle myself. 

r e t rope r i t onea l  lymph node d issec t ion  can be performed. 
This is done by a u ro log i s t  such a s  myself. 

Q Okay. And t h a t ' s  a treatment therapy you 
would do? 

A That i s  co r rec t .  
Q And i n  other cases? 
A 

Q Kith what therapies? 
A In cases of a Stage I embryonal, a 

I f  t he re  were the need, based on the  
s taging,  f o r  chemotherapy, I would then r e f e r  the  
pa t i en t  t o  an oncologist  fo r  the  provision of 
chemotherapy , 

Q Okay, In t h i s  case there was no 
retroperitoneal lymph node dissection, was there? 

A N o ,  t he re  was not .  
Q Okay. Doctor, what percentage of the 

pat ients  whom you have referred to  chemtherapy 
physicians, when you have diagnosed those pat ients  with 
embryonal c e l l  cancer, have four courses of 
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chemo therapy treatments? 

t h i s  needs to be qual i f ied  based on the  s t age .  

been referred out for  chemotherapy are treated with 
four cycles of cheuntherapy? 

MR. LANDSKRONER:  Objection. 
T H E  ! ITNESS:  I f  there  is a diagnosis of Stage 

II-A, this person, i n  my hands, would f i r s t  be t r ea t ed  
with a re t roper i toneal  lymph node d i s sec t ion .  i f  this 
were confirmed t o  be pathologica l ly  a II-A embryonal 
t e s t i c u l a r  carcinoma, then zero percent of these 
pat ients  would receive four cycles of chemotherapy. 

Q BY MS. CRISAFI: Instead they would ge t  a 
lymph node dissect ion;  i s  tha t  co r r ec t ?  

A As I s a id ,  they would ge t  a lymph node 
dissect ion ,  And you asked me what percentage of II-A 
pat ients  would ge t  four cycles.  

And I sa id ,  in my hands, these pa t i en t s  
would receive a re t roper i toneal  lymph node dissect ion ,  
and zero percent would receive four cycles of 
chemotherapy, 

looked a t  the i n i t i a l  notes from a Dr. Cindy Connell 
(phonetic) and University Hospital records a f t e r  Mr. 

A 

Q 

I c a n ' t  answer tha t  s p e c i f i c a l l y  became 

How many patients i n  Stage II-A that  have 

Q Thank you. Doctor, I assume that  you have 
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Or- was referred there for  care; i s  tha t  true? 

A Yes. 
Q Dr. Connell doesn't  do a staging based on 

retroperitoneal lymph node dissection, does she? 
A A re t roper i toneal  lymph node d i s sec t ion  

was no t  performed on Mr. Ortman. 
Q So we don't  know, based on that ,  what 

stage he was when he presented, do we? 
A We have a c l i n i c a l  s t age .  
Q And that  i s  what? 
A I need t o  review the CT scan, but it i s  a 

Q I f  you would t e l l  me, i n  you previous 
bulky Stage I1  t o  the  best  of my r eco l l ec t ion .  

t e s t h n y ,  a person with a bulky Stage I1 t m r  with 
embryonal c e l l  cancer receives , i n  your experience, how 
my courses of cheuntherapy? 

a f t e r  a six month delay in diagnosis,  o r  a r e  you 
ta lk ing about Mr. Ortman's case? 

pract ice .  When he has a pa t i en t  who i s  presented with 
a bulky Stage I1 tumor, t h a t  with no r ad ica l  -- where 
no re t roper i toneal  d issec t ion  had been performed, what 
percentage of those pa t i en t s  a r e  d isease  f r ee  a f t e r  
four cycles of therapy? 

MR. LANDSKRONER:  Objection. D o  you mean 

MS. CRISAFI: i'm ta lk ing about in his 
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?aqe 25 
MR. LANDSKRONER: With no other factors in 

consideration. Go ahead and answer. 
THE WITNESS: In somebody who has bulkv Staqe 

I1 disease, these people are followed with each cycle. 
Some mav receive three cycles; some may receive four. 

Aqain, it is difficult to answer that 
based on the qeneral descriation of bulkv. Each case 
needs to be treated individuallv and followed verv 
closelv to minimize the toxicitv of the chemotherapy 
and still ensure appropriate remission. 

c! BY MS. CRISAFI: lell, Doctor, let me ask 
vou this before we qo anv further into this area. 

chemotherapv treatments and appropriate numbers of 
chemotherapv treatments? 

A From a uroloqisi's standpoint, 
Q 

Are vou qualified to comment on 

Doctor, do you consult with chemotherapy 
doctors i n  deciding t o  go forward with additional 
chemotherapy? 

my patients and rely on the expertise of the 
oncoloqists, as well, in determining what is the best 
treatment for each patient. 

But u l t i m t e l y  i t ' s  the decision of the 
oncologist on how many chemotherapy treatraents are 

A Certainly I plav a role in the care of all 

Q 
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necessary; is  tha t  true? 

A Essentially that is true. 
Q Okay. Will you be test i fying a t  the tire 

of t r i a l  as to  how many rounds of chemtherapy Mr. 
Ortman would have needed? 

what is -- what questions I am asked. I would 
certainly have input from my perspective, yes, 

for  comnenting on the necessary chmtherapy once a 
pat ient  has been referred to an oncologist? 

As a urologist, I routinely play a role in 
the management of urologic -- in terms of urologic 
malignancies, So from my training as a urologist, I am 
aware of what is reasonable, acceptable treatment for 
urologic malignancies. 

who presents with a 2 . 5  centimeter sof t  t issue mass and 
a diagnosis of embryonal c e l l  cancer, i n  your 
experience, when you have referred that patient t o  an 
oncologist f o r  chemtherapy , what percentage of those 
pat ients  a re  disease f ree  a f t e r  two cycles of BEP 
chmtherapy ,  i f  t h a t ' s  the chemotherapy prescribed? 

A Can you please clarify for me? When 
you're saying a 2,5 centimeter mass, where is the mass? 

A From a urologist's standpoint, based on 

Q And would you t e l l  me your qualifications 

A 

Q Doctor, i n  your experience with a patient 
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You need to be specific to ask me that 

question. 
Q Okay. In the paracaval region. 
A Okay. So we have a patient with one 2.5 

centimeter paracaval lymph node, and that is the only 
evidence of disease. Is that the correct scenario 
you're providing to me? 

Q 
finding of embryonal c e l l  cancer. This pat ient  also 
has several additional smaller soft  t issue densities i n  
the paracaval region. And, yes, t h a t ' s  a l l  the 
evidence tha t  you have. 

A I consider this patient to have non-bulky 
Stage I1 disease. I would proceed with a 
retroperitoneal lynph node dissection, and if this were 
confirmed to be metastatic disease, consider adjuvant 
chemotherapy, 

lymph node dissection. 

on to  refer  patients t o  oncologists without  tha t  
information, knowing only the information that  I have 
jus t  put before you? 

A 
question? 

The status,  post-orchiectomy with a 

Q Doctor, you did no t  have the benefit  of a 

Let rn ask you f i r s t  of a l l ,  have you gone 

Have -- can you please repeat that 
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Q Have you referred a pat ient  to  an 

oncologist for  chemtherapy when tha t  pat ient  has 
findings of a two to three centimeter mass i n  the 
paracaval region, s tatus,  post-orchiectomy for  
embryonal c e l l  cancer? 

because I tend to -- it has been my practice to operate 
on these patients first, because I'm oftentimes able to 
do a nerve sparing retroperitoneal lymph node 
dissection. 

Q Doctor, i s  it f a i r  t o  say then, you have 
no t  had a s i tuat ion where you have referred a pat ient  
t o  an oncologist for  t r e a b n t  where there has not also 
been -- le t  me qualify that .  

Status post-orchiectomy with findings of 
embryonal cancer. You have not  had an opportunity to  
refer  those patients to  an oncologist without having 
f i r s t  done a lymph node dissection; i s  tha t  true? 

again, qualifying that those are the only conditions, 
not taking into consideration any previous cancer 
treatment. 

objection, make an objection, and I'll note your 
objection. But I'm going to object to the ongoing 

A I have not referred them on initially, 

MR. LANDSKRONER: Let me just object and say, 

MS, CRISAFI: If you want to make an 
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Page 29 
speakinq objections. 

question so it's clear? 
If you can answer that, Dr, Kaye, go 

ahead. 

I have referred patients to oncoloqists first, but 
these are patients that have evidence of bulky 
metastatic disease. 

first performinq a lvmph node dissection? 

and lvnph node dissection is not indicated prior to 
chemotherapy. 

Q Okay, In those patients, what percentage 
of those pat ients  are disease free a f te r  two cycles of 
chermtherapy? 

A Most of those patients require at least 
three cycles of chemotherapy, Some may require four. 
Some may -- 

Q 

MR. LANDSKRONER: Do you want to qualify the 

TEE WITNESS: Based on what you have asked me, 

Q BY MS. CRISAFI: You have done so without 

A In patients with bulkv metastatic disease, 

Doctor, l e t  me be specific i n  my question. 
What percentage of the patients i n  that  

scenario have you referred to oncologists who are 
disease f r e e  a f t e r  two cycles of chermtherapy? 

Can you answer that question? 
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?age 31 

In general, most patients with non-bulky 
disease are not given chemotherapy first, in my hands, 
They undergo retroperitoneal lymph node dissection 
first. 

Q How many t r e a h n t s ?  
A 

You're comparing an apple to an orange. 
Q Okay. You have the non-bulky disease, and 

I think I hear you saying you do the retroperitoneal 
lymph node dissection as a t r e a h n t  f i r s t ;  i s  tha t  
correct? 

that with the treatment of bulky disease and try to 
confuse the issue. 

Q 
disease whom you have treated with a lymph node 
dissection, have those patients then gone on to need 
chermtherapy? 

In people that have pathologically 
confirmed disease in the retroperitoneum that is 
non-bulky, I have sent them on to receive adjuvant 
chemotherapy. Generally, this has never consisted of 
more than two cycles. 

A That is correct. And you cannot confuse 

When you have patients with non-bulky 

A 

Q Okay, thank you, Doctor. 
Are you c r i t i c a l  of Dr. Connell for  n o t  

performing a lymph node dissection when Mr. O r h n  

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

Page 30 
MR. LANDSKRONER: Objection. Go ahead and 

answer, Doctor, if you can. 
THE WITNESS: Based on the way you have asked 

me, I cannot give you a percentage. 
Q BY MS. CRISAFI: Why is that? 
A 
Q 

At this moment I do not recall. 
Have you had any patients with that  

presentation who have become disease f r e e  af ter  two 
cycles of BEP chermtherapy? 

MR. LANDSKRONER: Objection. Go ahead. 
THE WITNESS: Can you please clarify right 

now, so I know, are you talking about patients with 
non-bulky reuoperitoneal disease or bulky 
retroperitoneal disease? 

MS. CRISAFI: Non-bulky. 
THE WITNESS: Okay. I think the last question 

was answered based on, I was talking about bulky 
disease. 

MS. CRISAFI: Okay. 
THE WITNESS: In non-bulky disease, oftentimes 

Melting meaning what? 

if the patient is properly monitored you can see 
complete melting of the retroperitoneal in embryonal. 

retroperitoneal masses with chemotherapy. 

Q BY MS. CRISAFI: 
A Melting meaning shrinking of the 
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?age 32 
presented to her on January of 1996? 

No, because at the time she saw the 
patient, he had got -- had follow-up for an extended 
period of time and presented with bulky disease. 

Q Okay. Pour previous t e s t h n y ,  I 
understood, was that  your understanding was tha t  Mr, 
Ortman was a non-bulky Stage I1 disease a t  the tim he 
had the 2.5 centimeter mss. 

A 

Did I confuse that? 
MR. LANDSKRONER: Objection. Go ahead, 
THE WITNESS: What I said earlier, I -- at the 

time -- I need to review the CT scan at the time he 
re-presented to see the extent of the disease he 
re-presented with in January. 

his recurrent disease. 
Q BY MS. CRISAFI: All right, Doctor, if he 

presented with a 2.5 centimeter soft tissue mass, you 
would agree that's a non-bulky Stage I1 disease, 
wouldn't you? 

and ask you to give ne a definition of your 
understanding of standard of care. 

I do not recall the exact measurements of 

A That is correct. 
Q Okay. I want to s tep back for  a minute 

A My understanding of standard of care is 
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what most -- if you're talkinq about physicians, what 
most physicians would do in the same situation based on 
their -- based on the level of traininq. 

Q 
A 

Based on the i r  level of training? 
No, based on the -- for example, a 

standard of care for uroloqists would be to do what 
most other board certified urologists would do in that 
specific situation. 

Q Okay, Given the same set of 
circumstances, you would agree that  two or  three 
urologists may be presented with those circumstances 
and may each arr ive a t  a s l ight ly  different course of 
treatment, and each would be within the standard of 
care; wouldn't tha t  be true? 

In qeneralities there are often different 
ways of approachinq the same problem. That is correct, 
but that's a qeneral statement, 

Q Okay. Also, that  general statement tha t  a 
circumstance may be treated i n  more than one way i s  
consistent with the idea i n  mdicine tha t  there i s  mre 
than one school of thought about how to  approach a 
problem; i s  tha t  true? 

A 

A That is correct, 
Q For example, one urologist may choose to 

follow-up a pat ient  s l ight ly  differently from another 
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Page 34 
urologist;  i s  tha t  true? 

A That is correct. 
Q Would you agree that  a doctor has to 

consider a constellation of things such as pr ior  
history, symptom, and response to  current treatment, 
when he considers follow-up for  a patient? 

I mean, that's a very general statement. 
Can you be more specific? 

Would you agree tha t  a doctor has to  
consider a var iety of factors when he i s  planning 
follow-up care fo r  h i s  patient,  including his  past 
history, h i s  current diagnosis, and h i s  current 
response t o  treatment? 

A 

Q 

A That is correct. 
Q 

A That is potentially correct, 
Q 

c r i t i c i s m  of Dr. Basa and h i s  surgical care and 
treatment of Mr. O r b  on May 5th, 1995? 

And each pa t i en t ' s  managant ,  based on 
those things, might be a l i t t l e  different? 

Doctor, a re  you going to  have any 

A 
Q Let me look a t  the date. Hang on, 

Was that the date of the orchiectomy? 

It was May 10th- 
Are you going to have any c r i t i c i s m  about 

h i s  choice of orchiectomy as a procedure on May loth, 
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Page 35 
1995? 

A No, ma'am, 
Q Would you agree tha t  based on the 

pathologists informing him the pat ient  had seminoma, 
tha t  it was proper t o  refer  that  pat ient  t o  a radiation 
oncologist? 

A 
seainoma, then prophylactic radiation and referral to 2 
radiation oncologist is appropriate. 

Q 
conf inred"? 

A 
review them myself, as well -- then the patient would 
be referred to a radiation oncologist. 

Q 
re ly  on the findings of a pathologist, don ' t  you? 

A That is correct. 
Q 

urologist to  go behind the pathologist and re-review 
the slides, does i t ?  

A That is correct. However, board 
certification of urologists includes a basic 
proficiency in pathology, 

the s l ides ,  but the standard of care does not demand 

If the diagnosis were confirmed to be 

What do you mean, "If the diagnosis were 

If, after reviewing the slides -- I often 

Doctor, as a urologist you have a r igh t  to  

The standard of care doesn't  require the 

Q Okay, So you have the capability t o  read 
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Page 36 
tha t  you read them a f te r  you are given the diagnosis 
from a pathologist? 

A That is correct. 
Q Are you going to  have any criticisms of 

Dr. Basa pr ior  to  the August 21st, 1995 v i s i t ,  which, 
fo r  your reference, was h i s  l a s t  o f f i ce  v i s i t  with Dr. 
Basa? 

A No. 
Q Okay. What i s  the most c o m n  type of 

A What age group? 
Q 
A Generally seminoma. 
Q 

A 
Q 
A That is correct. 
Q 

A Yes. 
Q 

tes t icular  t m r ?  

The 30 t o  40 year old male. 

Would you agree the t r e a t m n t  of choice 

It is dependent upon the stage, 
We have discussed tha t ;  i s  tha t  correct? 

Would you agree tha t  80 t o  90 percent of 

fo r  seminoma is radiation? 

Stage I and 11 seminomas are  cured by radiation? 

Would you agree tha t  i t ' s  rare  t h a t  
there's an incidence of recurrence of tha t  type of 
cancer a f t e r  going through radiation treatment? 

For low stage, yes, I would agree. A 
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?aqe 37 
Q 

A 

Q 

And fo r  low stage, does tha t  include Stage 

That includes Stage I and non-bulky Stage 

Doctor, you would agree that  there i s  a 

I and Stage II? 

11, 

low incidence of metastasis even with seminoma; i s n ' t  
tha t  correct? 

A That is correct. 
Q 

A No, 
Q 

A No. 
Q Do you have a copy of your report i n  front 

of you? 
A I have Mr. Landskroner's report here, his 

copy of what I wrote. 
Q Okay. By tha t  do you man tha t  June 19th, 

1997, two-page report? 
A I have a one-paqe letter that I wrote. 
Q Okay. The second page i s  j u s t  your 

Except for the June 19th, 1997 report, did 
you write any other reports i n  th i s  case? 

Did you keep any notes t o  yourself as you 
reviewed the material to  author th i s  report? 

signature; i s  t h a t  correct? Maybe tha t ' s  the way it 
came t o  me by fax,  

Jack, I have a two-page report. 
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?age 38 
MR. LANDSKRONER: We have a one-page report, 

Marilyn. I don't know if it came by fax that way. I 
have a one-page report. 

Q BY MS, CRISAFI: Is the last line of 
substance in your report, "Please contact me in I may 
be of further assistance?" 

A Yes. 
ids. CRISAFI: Do you have an extra copy of 

that report that the court reporter could mark for the 
purposes of my next few questions? 

MR. LANDSKRONER: I don't know. I can run and 
make one. 

?IS. CRISAFI: Can you do that at the end of 
the deposition? 

MR. LANDSKRONER: Sure. 
Q BY MS. CRISAFI: Doctor, do you plan on 

offering any opinions at trial outside of this report? 
MR. LANDSKRONER: Objection. Go ahead. 
THE WITNESS: I basically plan on answering 

the questions that I have been asked. 
Q BY MS, CRISAFI: Well, Doctor, let me have 

you take a review of your report, and tell me now if 
there's opinions that you have today beyond those that 
you have expressed in that report. 

Pertaining to this particular situation, I A 
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Page 39 
do not believe so. 

trial that Dr, Kaye will be offering additional 
opinions, will you let me know so I can question him on 
those? 

MR. ~ D S K R O N E R :  I will, h d  just to the 
extent of questions that may come into play concerning 
the amount of chemotherapy that Dr. Kaye can answer 
within his expertise, I will be asking about those. 
You have inquired about that somewhat already. And I 
think that's it, 

nothing in this report about his opinions about 
chemotherapy -- well, strike that. We'll get to that. 

I'd like to start at the top. 
While we're talking about other expertise, 

except for urology, do you hold yourself out as -- 
well, first of all, do you hold yourself out as an 
expert in the field of urology? 

MS. CRISAFI: And, Jack, if you find before 

MS. CRISAFI: All right. And I am -- there is 

A Yes. 
Q 

any other f ie ld? 
A lot within medicine. 
Q 

Do you hold yourself out as an expert i n  

Out of cur iosi ty ,  what other f i e lds  do you 
hold yourself out as an expert in? 
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Page 40 
A No comment, That's off the record. I'm 

just kidding. 
Q I don't  even want to  go there, Doctor. 

Okay. Good for  you. 
You don' t  have any experience or training 

i n  -- well, s t r ike  that .  
Are you going t o  be offer ing any opinions 

against Dr. Alberhasky a t  the time of t r i a l ?  
A I don't plan on it though I'm able to, I 

don't plan on it unless I'm asked. 
MR. LANDSKRONER: Marilyn, outside of what is 

in the report, no. 
MS. CRISAFI: Okay. Off the record. 

the record.) 
Q BY MS. CRISAFI: Would you tell me about 

your experience and training in he~.atology/oncology? 
A I have completed a urologic residency. I 

have not done a hematology/oncology residency. 
However, from a urologic perspective, I am familiar 
with the treatment of urologic malignancies, 

Tell me a l i t t l e  b i t  about your training, 
how you ge t  your famil iar i ty  with t h a t  t r ea tmnt .  

By being -- by participating and being 
part of the treatment of many urologic malignancies. 

(Whereupon a short discussion was held off 

Q 

A 
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Paqe 4i 
Q What would tha t  participation include? 
A Patient diaqnosis, care, and managenent. 
Q Anything else? 
A Not that I'm aware of. 
Q Have you ever attended any continuing 

medical education seminars on chamtherapy agents? 
A Not specificallv. However, these are 

oftentimes a part of uroloqy continuing education, the 
management of uroloqic maliqnancies. 

Any p a r t  of your residency or t ra ining 
deal specif ical ly  with oncology or hematology? 

A larqe portion of mv uroloqic training 
was -- I was participatinq in the manaqement of 
uroloqic maliqnancies, and have continued to do so to 
the present day. 

Q Okay, Referring to  the second paragraph. 
You s t a r t  off by saying, "Early diagnosis of metastatic 
disease can make a tremendous difference with 
t e s t i cu la r  cancer, I' 

A 

Q 

A 

Trmndous difference i n  what, Doctor? 
Well, clearly it is the earlier you find a 

tumor, the smaller the tumor burden, the less this 
increases your chances of havinq to expose the patient 
to more aqgressive, coxic, and potentially injurious 
treatment, 
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Page 42 
Q 
A 

Q What i s  early diagnosis? 
A 

What is  the basis for  that  opinion? 
My clinical experience, and what is 

Early diagnosis means being able to find 

available in the literatxe. 

something, detect something at the earliest possible 
stage , 

What does t h a t  depend on? 

Anything else that  early detection i s  
dependent on? 

Close meticulous follow-up with the 
appropriate diagnostic studies, 

Well, Doctor, if  a patient hasn't  even 
presented t o  a physician, tha t  would preclude early 
follow-up, wouldn't i t ?  I mean, you have t o  establ ish 
a relationship with a physician f i r s t  before you have a 

Q 
A Close meticulous follow-up. 
Q 

A 

Q 

follow-up? 
I think we're talking about two 

different -- I'm not sure what you're asking. 
Clearly, if the patient hasn't seen the 

physician, it's difficult to do the appropriate 

follow-up as  recomnded a f t e r  i n i t i a l  therapy i n  Dr. 

A 

follow-up. 
Q Okay. Thanks, You then say, "Yearly 
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Page 13 
Basa's note does not comply with an appropriate 
standard fo r  managing these pat ients ,  and is contrary 
to  a l l  tha t  is published i n  the urologic l i tera ture . ' '  

patients.  '' 
A 
Q 

A 

Q 

I want t o  know what you man by "these 

A patient with testicular cancer, period. 
Does tha t  include a l l  forms of t e s t i cu la r  

That includes all forms of testicular 

You're not drawing any dis t inct ion between 

cancer? 

cancer, 

seminoma, embryonal c e l l ,  or any other type of 
subcategory? 

A 
Q 

I am drawing no distinction, 
You say that  yearly follow-up is contrary 

i n  a l l  tha t  is  published i n  urologic l i t e ra tu re .  
F i r s t  of a l l ,  what l i t e ra tu re  are  you 

referring to? 
I am referring to scandard urologic 

reference sources such as the Journal of Urology, 
Campbell Is Urology, Gillenwater Urology (phonetic), 
Urologic Clinics of North America, AUA updates series, 
and other journals such as the Gold Journal of Urology. 

resources before you wrote th i s  report? 

A 

Q Did you consult with any of these 
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Page 4 4  
A I'm routinely reading these to maintain my 

Q Did you refer  t o  any of these that  you 

A Not specifically. But I routinely go -- I 

Q 

A Not specifically, no. 
Q 

A 

Q 

own fund of knowledge, 

j u s t  namd prior  to  writing th i s  report? 

routinely delve into these sources. 

as you wrote your report? 
Did you have any one of these before you 

Did you have any of them before you, 

I maintain an extensive library with all 

Did you f ind it written i n  one of those 

generally, before you wrote the report? 

the above-mentioned resources. 

a r t i c l e s  or books tha t  you jus t  l i s t e d  fo r  me, a 
statement tha t  yearly follow-up i s  contraindicated or 
below the standard of care? 

A 
Q 

That is throughout the literature. 
You're saying I could pick up the Journal 

of Urology or a book chapter i n  Campbell's, and they 
would a l l  indicate t o  me tha t  i n  a l l  cases with 
t e s t i cu la r  cancer, follow-up of one year i s  
unacceptable; is tha t  your t e s t b n y ?  

patients, I have never seen anywhere documented in the 
A What I said was that for testicular cancer 
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Paqe 45 
literature that a patient be told after prophvlactic 
radiation that they don't need to follow-up for one 
year I 

Everythinq in the literature refers to 
close meticulous follow-up to rule out recurrence. 

"Frequent mnitor ing during the f i r s t  four 
years a f t e r  diagnosis, and i n  particular during the 
f i r s t  two years post-orchiectomy, i s  essent ial  to  
detect any recurrence a t  the lowest possible disease 
volume ' 'I 

mnitor ing during the f i r s t  four years? 
A 

the literature from major institutions such as 
Memorial, Indiana. These varv sliohtly, however, we're 
talkinq about markers, for example, every one to two 
months, CT scans and chest x-rays at three month 
intervals, approximatelv, 

Q 

Doctor, what do you mean by frequent 

There are several protocols that are in 

Q Anything else? 
A 

appropriate laboratory testing. 
Q How often? 
A 

a little variation in the literature, but most -- this 
is with blood tests at one to two-month intervals, 

Physical exam, x-ray studies, and 

As I said, this is somethinq that there is 
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Page 47 
embryonal c e l l  cancer; i s  that what you're t e l l ing  me? 

That i s  correct, and even more important 
because there is already the suggestion of metastatic 
disease, the prophylactic in the retroperitoneum. The 
prophylactic radiation does nothing to treat above the 
diaphragm. And that is oftentimes a site of recurrence 
in somebody that has proven metastatic disease. 

patient. 

transcript between the t h  you wrote the report and 
now? 

A 

It is unheard of to not follow this 

Did you read Dr. Lay's (phonetic) Q 

A I do not recall. 
Q Would you agree tha t  an embryonal c e l l  i s  

a m r e  aggressive tumor type or cancer type than 
seminoma? 

A In general. However, you can see 
resistant forms of both, but that is correct. 

Q 
aggressive cancer? 

A That is correct. 
Q 

So generally embryonal c e l l s  are a mre 

And s t i l l  you would follow the seminoma 
patient with the sm regularity and frequency as a 
patient wi th  embryonal ce l l?  

A That is very correct. 
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chest x-rays, CT scans at approximately three months in 
the initial follow-up period. 

Q And physical exam how often? 
A This is typically done every one to two 

months, In my own practice, it's done every month. 
Q But standard of care does no t  require 

every mnth  for  physical exam? 
A The standard of care is every one to two 

months. That is the range that is presented in the 
literature as to what is practiced at almost every 
major oncology center dealing with testicular cancer in 
this country. 

Q Okay. 
A And that's well published. 
Q So we're clear ,  you're talking about 

frequent mnitor ing for  a patient who's been diagnosed 
with a Stage II-A seminoma? 

I am talking about monitoricg all patients 
with testicular cancer regardless of their initial 
histology, pathology, and stage. 

So a f t e r  a patient with a Stage II-A 
seminoma by CT scan, who has had 19 radiation 
treatments and been declared disease free by the 
radiation oncologist, you would follow him with the 
similar closeness tha t  you would follow a patient with 

A 

Q 
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Page 48 
Q Okay. The second par t  of that  previous 

sentence about frequent mnitor ing,  I think you s e t  
that format a t  two mnths CT scan, chest x-rays, two to 
three mnths, and a physical exam one t o  two mnths,  
because i t ' s  essent ial  to detect recurrence a t  the 
lowest possible disease v o l w .  

possible disease volume? And I mean how, by what 
mdalities? 

A 
detect clinically abnormal lymph nodes on exam, chest 
x-ray may, for example, show the development of 
metastatic disease within the chest, CAT scan may show 
enlarging lymph nodes, or a change in the appearance of 
the retroperitoneum. Blood tests may show abnormal 
elevation. 

Q 
that  masured i n  terms of s ize,  or centimeters, or how 
is  t w r  volume measured? 

centimeters. 

How do you detect tumors a t  the lowest 

Physical examination, for example, may 

Disease v o l w ,  and educate me here, i s  

A 

Q 
A That is correct. 
Q 

From a CT scan you can infer the size in 

Is tha t  the sm for  a chest x-ray? 

And with t w r  markers, that  would be an 
elevation i n  the resu l t ,  true? 

WHITE & ASSOCIATES 



DEPOSITION OF MITCHELL C. KAYE, M.D. 
.- SHEET 13 

i 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

Paqe 49 
A That is  co r rec t .  
Q 

MR. LANDSKRONER: When? At what time? 
Q BY MS. CRIShFI: Did h, Basa draw more than 

one s e t  of tumor markers, Doctor? 
A I remember reviewinq the  records t h a t  his 

AFP was abnormal when he presented with his metas ta t ic  
d i sease ,  

Doctor, i n  t h i s  case the HCG and AFP were 
both normal when Dr. Basa drew them; is that  correct? 

Q When was that? 
A I believe t h a t  was January of '96, about 

Q Let me ask my question specifically. 
Did Dr. Basa ever draw an HCG or an AFP 

tha t  was elevated? 
A There was one tha t  was drawn riqht before 

the  pa t i en t  had the  orchiectomv t h a t  was not elevated.  
Q And t h a t ' s  t rue for  the HCG and the AFP; 

i s n ' t  tha t  correct? 
A To t he  bes t  of my knowledqe, yes. 
Q So there 's  no evidence to  Dr. Basa that  

the pat ient  had any abnormality i n  his tmr markers; 
i s  tha t  correct? 

At t h a t  time tha t  i s  co r rec t .  
Well, he d idn ' t  go back to  see Dr. Basa, 

six or e iqht  months a f t e r  he was l a s t  seen by Dr. Basa. 

A 
Q 
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Page 50 
did he? 

MR. LANDSKRONER: Objection. 
THE WITNESS: I don ' t  know the  scenario.  I 

don ' t  know whether he saw him i n  follow-up a f t e r  the 
i n i t i a l  orchiectomy and radia t ion .  

Q BY MS. CRISAFI: Well -- 
MR. LANDSKRONER: The records indica te  he saw 

him i n  August. 
THE WITNESS: From what I understand, he was 

seen i n  August. 
Q BY MS. CRISAFI: Okay. And, Doctor, a t  t h a t  

time with previously normal tumor markers, d id  the  
standard of care  require  addi t ional  s e t s  be drawn? 

A Yes. 
Q Why i s  that? 
A To look f o r  e levat ions .  
Q Doctor, does the standard of care require 

a search for  elevation when the i n i t i a l  se t s  drawn 
mnths prior  were normal? 

A Yes. 
Q And the basis for your opinion that  they 

were required? 
A Because even what appears t o  be a 

homogeneous tumor may po ten t i a l l y  have areas  t h a t  were 
missed. And these  may become marker producing 
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Page 51 
recurrences.  

And, Doctor, based on your review of the 
records, i f  Dr. Basa had drawn t m r  markers again on 
August of 1995, what would they have shown? 

3 

MR. ~ ~ D S K R O N E ~ :  Objection, 
THE WITNESS: I cannot p red ic t .  However, we 

know the  AFP subsequently elevated i n t o  an abnormal 
range, Perhaps this may have been detected e a r l i e r  on. 

Q BY MS. CRISAFI: You're speaking about the  
tumor markers drawn i n  January or February of '96; is 
tha t  co r r ec t ?  

A That i s  co r rec t ,  
Q Why don't we look a t  those r ight  now. 

Look specifically a t  the January 24th AFP 
and HCG. 

MR. LANDSKRONER: That 's  from UH, Marilyn? 
MS. CRISAFI: I t  was Southwest General. 

Q BY MS. CRISAFI: Did you review the 
Southwest General records before your deposit ion today? 

A I believe I d id ,  however this was awhile 
ago, 

MR, LANDSKRONER: Marilyn, we're working off  
my work copy here of the records, so I don ' t  know t h a t  
fo r  whatever reason i f  I pulled anything out of there .  

MR. LANDSKRON~R: Southwest, okay. 
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Page 52 
Q BY MS. CRISAFI: Doccor, when is the  lasE 

I gave them a quick review this morning 

time you reviewed the  records before giving your 
deposit ion today? 

and i t ' s  been severa l  months s ince  I i n i t i a l l y  read the  
whole record.  

And you're not sure i f  you reviewed the 
Southwest records before your deposition this  mrning? 

I d id  review everything t h a t  was provided 
to me. 

A 

Q 

A 

Q So tha t ' s  yes? 
A That i s  correct .  
Q Do you recal l  whether they were elevated 

when he re-presented to Southwest i n  January of 1996? 
A I am current ly  looking fo r  the l a b  

r e s u l t s .  
MR,  LANDSKRONER: I don ' t  see them i n  t h i s  

copy t h a t  I have i n  f ront  of me. 
Q BY MS. CRISAFI: Well, Doctor, fo r  t h i s  next 

question, I want you t o  assume t h a t  his quan t i t a t i ve  
HCG on January 24th, 1996 was l e s s  than two, and t h a t  
the AFP was four,  with a reference range from zero t o  
15 being normal. 

opinion whether those t e s t  r e su l t s  would have been 
On t h a t  a s s ~ p t i o n ,  Doctor, do you have an 
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Paqe 53 
positive if thev were drawn in Auqust of 1995? 

most likelv have been normal. 
A 

Q Thank you, In your -- s t r ike  that. 
A I'm sorry? 
Q I said, "Strike that.' ' 

If that i s  prior to treatment, :hey would 

You say i n  your report tha t ,  "Because of 
the fa i lu re  t o  outline a reasonable follow-up schedule, 
Mr, Ortman only  presented when he became symptomatic 
with bulky metastatic disease. 'I 

as to what you believe the standard of care requires as 
f a r  as a reasonable follow-up schedule; specifically 
tumor markers every one to  two mnths, a CT and a chest 
x-ray every three mnths,  and a physical exam every one 
to  two mnths ,  correct? 

I stated that, that's correct. 

First of a l l ,  have you already tes t i f i ed  

A 
Q Okay. And t h a t ' s  what you meant i n  your 

A That is correct. 
Q 

report by a reasonable follow-up; i s  that  right? 

"Mr. Ortman on ly  presented when he became 

And, Doctor, what is  bulky metastatic 

Bulky metastatic disease would, in his 

symptomatic wi th  bulky metastatic disease." 

disease? 
A 
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Page 54 
case, be an enlargement of the lpph nodes in his 
retroperitoneum. 

tumor volume a t  which tina an enlargement i s  bulky? 

literature you look at, it's roughly five to six 
centimeters. 

have bulky metastatic disease, did he? 

nodes involved. 

nodes involved that  comprise bulky disease? 

several -- you can have several areas in multiple 
regions. The nodes may be just between two and a half 
and five centimeters, or you can have one large bulky 
mass that's greater than five centimeters, 

You said several areas with enlargement? 
For example, in the chest and 

retroperitoneum. 

to  three centimeters, i n  addition to  enlargemat i n  
several other areas, then that would be considered 
bulky; i s  tha t  correct? 

Q 

A 

Doctor, does medicine recognize a certain 

In this case, depending on which 

Q Okay. So i n  this  case, Doctor, he didn ' t  

A 

Q Okay, Khat is  the number and extent of 

A 

Or the number and degree and extent of the 

If -- well, what you can have is basically 

Q 
A 

Q Okay. So i f  you have a smaller tumor, two 
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A That's reasonable, yes, 
Q Okay. Anything else that would c o q r i s e  

bulky metastatic disease? 
A No. 
Q Okay, Doctor, in  what areas did he have 

lymph node enlargenent? 
A 

looking at the reports -- 
Q 
A Okay. The chest x-ray showed 

Q Where was that? 
A 

To the best of my recollection, without 

Doctor, I want you t o  look a t  the reports. 

* ,  abnormalities + 

That was this x-ray right here. 
Where were the x-rays from Southwest? 
On January 24th, 1996 there is a nodule in 

the posterior segment of the right lower lobe. 

I'm looking at a chest CT report. 
Q %And what are you looking a t?  
A 
Q Okay. Anywhere else? 
MR. LANDSKRONER: Again, I'll just object to 

qualify it by suggesting that based on what you have in 
front of you, if you know of any others, 

rearview of the records, except for the isoiaEed nodule 
in the right lower lobe, was there anywhere else that 

Q BY MS. CRISAFI: Doctor, based on your 
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he had enlarged lymph nodes when he re-presented in 
January of 1996? 

A In the retroperitoneum. 
Q 

A 
Q Okay, Anywhere else? 
A 

1 have in front of me, that is it. 
Q 

bulky metastatic disease based on the findings in  the 
CT scan of the 2.5 c e n t b t e r  soft  t issue mass, and the 
densities -- and the smaller densities i n  the same 
areas, and the isolated nodule i n  the r igh t  lower lobe; 
i s  tha t  correct? 

MR. LANDSKRONER: Objection. Go ahead. 
THE WITNESS: That is correct. 
i! BY MS. CRISAFI: Doctor, are you qualified 

What study are you looking a t  t o  find 

CT scan of Ehe abdomen and pelvis. 

To the best of my knowledge, and from what 

And you made your statement that he had 

that? 

to testify as to what difference the tumor volume in 
January of 24th, 1996 made on his outcome? 

A From a urologic standpoint, 
Q 

training as a urologist,  what difference does the 
difference i n  tumor volurre -- what difference did tha t  
make i n  Mr. Orban's course of t r e a t a n t ,  based on your 

Based on your treatnent -- based on your 

WHITE & ASSOCIATES 
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experience and training? 

re-presented, he had disease apparentlv above the 
diaphraqm as well as in the retroperitoneum. And this 
required him to have more extensive chemotherapy than 
if he were, perhaps, picked up earlier. 

urologist,  a t  what point would he not have needed what 
you c a l l ,  mre extensive chemtherapy? 

it was picked up a t  the t m r  volume tha t  it was picked 
up a t ,  that  he needed mre chemotherapy. 

What tunvsr V O ? ~  would you expect t o  see 
where he would need normal or anticipated chemotherapy? 

For example, if he were not to have 
involvement above che diaphraqm, with small residual 
disease in the retroperitoneum, he could have 
potentiallv been operated on, and not -- and had 
limited amounts of additional chemotherapy, 

experience and training, a t  what point the additional 
smaller so f t  t issue densities appeared i n  the CT scan 
of the abdomen and pelvis,  as well as the disease above 
the diaphragm, i f  t h a t ' s  not the -- 

A Well, he clearly, at the time he 

Q Doctor, based on your training as a 

And by tha t  I mean, you say that  because 

A 

Q Are you qualified t o  say, based on your 

A I do not know because there were no tests 
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ordered in between when these tests were done and the 
patient was last seen, 

on your t ra ining as  a urologist,  as to  the speed with 
which these growths grow? 

Certainly not specifically because it can 
certainly be variable, 

So is  it f a i r  t o  say tha t  you're not 
qualified t o  say when these f i r s t  would have been 
detect ible  by CT or chest x-ray? 

A I wouldn't say I'm not qualified. I'm 
saying that is a difficult question to answer because 
the growth rate of one tumor versus another is very 
variable, 

h i s  l a s t  t r ea t ren t  was on June 23rd, 1995. Would 
something have been detectible by July 23rd, 1995? 

Q Doctor, do you have any information, based 

A 

Q 

Q Would it have been detectible i n  h i s  -- 

A Pocentially. 
Q So based on your experience and training, 

something tha t  i n  January of ' 9 6  was 2.5 centimeters, 
and also included several additional smaller so f t  
t i s sue  densi t ies ,  may have been detectible i n  July of 
1995 where i n  May of 1995 no such findings were 
present? 

MR, LANDSKRONER: Objection. Go ahead. 

WHITE & 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
1 3  
14 
15 
16 
17 
18 
19 
2 0  
21 
22 
23 
24 
25 

Page 59 
THE WITNESS: It's clearly guessing. I do not 

know for sure. But clearly when these were detectible 
is unknown. 

would have been detectible in three months? 

answer that. 

Q BY MS. CRISAFI: So you don't know if it 

MR, ~ D S K R O N ~ R :  Objection. Go ahead and 

THE WITNESS: It may have, 
Q BY MS. CRISAFI: But you don't know? 
A 
Q 
A 
Q why i s  that? 
A 

an unknown. 
Q Okay. You say, "As a resu l t  of the manner 

i n  which Mr. Ortman was diagnosed and managed, it i s  my 
opinion, t o  a reasonable medical probability, tha t  i t  
was necessary to  expose him to  a mre intensive salvage 
chemtherapy with docwnted  complications. '' 

i n  which he was diagnosed and mnaged? 

initially given the wrong cherapy far whac his true 
pathology was. 

I cannot say with 100 percent certainty. 
Can you say with probability? 
I cannot answer that question. 

Because you're asking me to speculate on 

Fi r s t  of a l l ,  what do you man by the way 

I'm referriy to the fact that he was A 
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Page 60 
He was then not followed-up until he 

re-presented in pain. So that is what I'm referring to 
in terms of the way he was diagnosed and managed. 

Q The wrong therapy and not followed-up. 
Anything else tha t  you mean by, "As a 

resu l t  of the way he was diagnosed and managed"? 
A No. 
Q Okay. We have already discussed the f a c t  

tha t  you're not c r i t i c a l  of Dr. Basa about the therapy, 
because he was given a diagnosis from the pathologist 
of seminoma; i s  that  correct? 

A That is correct. 
Q Okay. So your main cr i t ic ism of Dr. Basa 

i n  th i s  case i s  h i s  follow-up recomndations,  and I 
won't go through them again, but as f a r  as the t w r  
markers, CT scans, and the physical exam, correct? 

MR. LANDSKRONER: Objection. Go ahead. 
THE ~ITNESS: And chest x-rays, that is 

Q BY MS. CRISAFI: That you saw in the 

A That I saw in the docillTIents, that is 

Q Have you read Dr. Basa's deposition? 

correct. There was no follow-up plan outlined for Mr. 
Ortman. 

d o c ~ ~ n t s ;  is that correct? 

correct. 
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Page 61 
A Yes, I have. 
Q Doctor, I l o s t  my t rain of thought, jus t  a 

Khat does "salvage" when you're talking 

In this case, salvaqe just means a more 

minute, 

about c h m  ther apy? 
A 

aqqressive reqimen, Sometimes it would require 
different druq utilization. 

Q 
chmtherapy given to  a patient a f t e r  a recurrence? 

A In  certain situations, yes. 
Q And it doesn't  necessarily mean a m e  

aggressive reginen, it could jus t  rean that  i t ' s  
chmtherapy given to  a patient who has had a 
recurrence; is tha t  correct? 

MR. LANDSKRONER: Objection. 
THE WITNESS: That is reasonable, 
Q BY MS, CRISAFI: Doctor, I appreciate you 

Does salvage chemotherapy also mean 

may nave discassed this in an earlier answer, but I'm 
qoinq to ask you aqain for clarification. 

What is the basis for your opinion that as 
a result of Mr. Ortman's follow-up treatment -- strike 
that. 

because Mr. Ortman was told to follow-up in a year that 
What is the basis for your opiriion that 
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Page 62 
he needed more intensive salvage chemotherapy? 

the tumor burden at the time of diagnosis you can 
potentially limit the amount of chemotherapy that you 
may have to give. 

opinion, he would have needed l e s s  chemtherapy i f  he 
was detected a t  the time the t m r  burden was smaller? 

correctly, he may -- in all probability, he would have 
received less chemotherapy, anywhere from one to two 
cycles less, depending on how he was managed. 

Q Khen you say "managed correctly," do you 
mean come i n  f o r  the follow-up tests that  we have 
discussed? 

A 
as his follow-up. 

Q 
of seminoma which was embryonal c e l l  cancer? 

A Yes, ma'am. 
Q 

A Yes, ma'am. 
Q 

with test icular  cancer? 

A From a urologic standpoint, the smaller 

Q In following that ,  i s  that  in  your 

A In his situation, if he was managed 

I'm talking about his entire case as well 

Entire case meaning the init ial  diagnosis 

And t h a t ' s  based on your experience as a 
urologist managing patients w i t h  tes t icular  cancer? 

How long have you been treat ing patients 
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Page 63 
A 

which began in 1987,  
Q 
A 

another over the past 10 years, correct. 
Q 

complications, I'll read the whole sentence if you 
don't  understand the context , but what docmnted  
complications are you talking about? 

were reported including the pain at presentation, the 
effects of the chemotherapy on his blood count making 
him more prone to certain types of infections such as 
fingernail infections requiring antibiotics, which he 
had reaction to, hy?erspienism, those things that have 
been mentioned in his university hospital documents 
that I have been provided. 

Q Okay. 
A And that's not to mention what future 

risks he is -- what future risks he still has as a 
result of the combination of radiation and 
chemotherapy 

done, what are the known side e f fec t s  of chmtherapy 
based on your experience as a urologist? 

My first exposure was during my residency 

So for  about 10 years; is tha t  correct? 
I have participated ir, some form or 

Going back t o  your report with docmnted  

A Mr. Ortman had several complications that 

Q Doctor, a pat ient  who has chemotherapy 
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A There is a broad range as there are a 

broad range of chemotherapeutlc agents, These include 
everything from cardiopulmonary toxicity, neuro 
toxicity, depletion of bone marrow, in addition to [he 
more comon side effects that most lay people are aware 
of such as nausea, vomiting, hair loss. 

I mean, I can provide you with a whole PDR 
and you can look up pages of complications. 

Patients a f te r  receiving two or three 
doses of BEP could have nausea, vomiting, and hair 
loss; i s  tha t  correct? 

Q 

A That is correct. 
Q 

Ortman had cardiopuhnazy toxicity? 
A No, I did not. 
Q Neuro toxicity? 
A 
Q 
A 

Doctor, did you see any evidence tha t  Mr. 

To the best of my knowledge, no. 
Any depletion of bone marrow? 
i believe and, again, I'd have to look at 

it, but I believe he did have problems, as most do. I 
believe he did have problems with low white cell count 
in response to the chemotherapy, 

Except for  the low white count, any other 
evidence tha t  you saw tha t  Mr. Ortman had depletion Of 
bone marrow? 

Q 

I SOC-IATES 
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Page 65 
A No. 
Q Doctor, can pat ients  have depletion of 

bone marrow a f te r  two to  three cycles of BEP 
chemtherapy? 

co r rec t .  

evidenced by low white c e l l  count? 

yes ,  

answer, 

A 

Q 

A 

Q 

A 
Q Okay. 
A No reason s p e c i f i c a l l y .  
Q Okay. Doctor, are  you going t o  have the 

They can have po ten t i a l  s ide  e f f ec t s ,  

Including depletion of bone marrow as 

Their white c e l l  count can be af fec ted ,  

I'm not sure why you're qualifying your 

Because I j u s t  want to be c l e a r ,  

opinion a t  t r i a l  tha t  h i s  reaction to penici l l in  was 
related to  h i s  chemtherapy? 

A No. His react ion  t o  p e n i c i l l i n  was -- 
c e r t a i n l v  his exposure t o  p e n i c i l l i n ,  I t h i n k ,  was pa r t  
of a chain of events t h a t  occurred, but c l e a r l y  the 
chemotherapv did  not cause the  a l l e rgy  t o  pen ic i l l i n .  

Q Okay. And -- 
A 

of events.  
That complication is par t  of a long chain 
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three cycles of chemtherapy? 

MR. ~~DSKRONE~:  Objection. Go ahead. 
?HE IITNESS: 1 cannot say t h a t .  
Q BY MS. CRISAFI: Doctor, i n  the l a s t  l i n e  of 

t ha t  second to the l a s t  paragraph you s t a t e  tha t ,  
"Presently Mr. Ortman is l e s s  than one and a half  years 
from salvage therapy and is  still a t  risk f o r  recurrent  
t e s t i c u l a r  cancer." 

Currently,  December 1996, we're more than 
a year and a half from his chemotherapy. I ' d  l i k e  t o  
know how t h a t  a f f e c t s  your opinion i n  t h a t  l a s t  
sentence tha t  he s t i l l  is a t  r i sk  fo r  recurrent  
t e s t i c u l a r  cancer? 

l i t e r a t u r e ,  despi te  ea r ly  response, of delayed 
recurrence. 

I t  is  t rue  tha t  most people recur during 
the f i r s t  one t o  two years. However, there  a re  cases 
i n  the l i t e r a t u r e  of l a t e  recurrences desp i t e  favorable 
responses noted ea r ly  on, 

l i t e r a t u r e  of second malignancies r e l a t ed  t o  a 
toposide, fo r  example, one of Mr. Ortman's 
chemotherapeutic agents ,  

A I t  doesn ' t  a f f ec t  it. There a re  cases i n  

Plus there  i s  c l ea r  evidence in the 

Q A malignancy relating t o  a toposide? 
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Page 66 
Q What i s  -- fo r  my benefit ,  w i l l  you t e l l  

A In terms of his hypersplenism and need f o r  

Q Okay. And, Doctor, I think you j u s t  told  

me what tha t  chain of events i s ?  

a n t i b i o t i c s  as a r e s u l t  of chemotherapy. 

me t h i s ,  but soraeone with a low cell count, tha t  can 
happen a f t e r  two or three cycles, there may be 
d i f f i cu l ty  f ight ing infection, is that  true? 

a f f ec t ed  by chemotherapy may have d i f f i c u l t y  in 
f igh t ing  in fec t ions ,  t h a t  i s  t rue .  

probability tha t  the  -- I think it  was a finger 
infection he had. F i r s t  of a l l ,  was tha t  due to  a 
d i f f i cu l ty  from f ight ing an infection from 
chemtherapy? 

in fec t ion  and the  chemotherapy puts him a t  a higher 
risk f o r  t h a t  occurring.  

Q Will you be saying a t  the time of t r i a l  
tha t  there was a causal re la t ion between those two? 

A I th ink it is a reasonable re la t ionship ,  
yes,  

Q And, Doctor, can you say t o  a probability 
tha t  t h a t ' s  a d i f f i cu l ty  he would have not had a f t e r  

A People with low white c e l l  counts t ha t  a r e  

Q Okay. Doctor, can you say t o  a 

A I t  c e r t a i n l y  i s  an unusual type of 
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A Exactly. 
Q 

A 

What l i t e ra tu re  have you found tha t  

There -- the reports a r e  i n  the  urologic 
evidence i n ?  

l i t e r a t u r e  r e l a t i ng  t o  treatments of urologic  
malignancies, t h a t  is where I have become aware of t h i s  
info  rma t i o n , 

ar t ic le?  
Q Can you c i t e  for  UE the specif ic  journal 

A At t h i s  moment I cannot. 
Q In  preparation of tha t  opinion, did you 

have an opportunity to  review a specific a r t i c l e  tha t  
you currently can ' t  recal l  the t i t le  of? 

I'm sure  I have, t h a t ' s  p a r t  of my rout ine  
reading of things l i k e  AUA updates and Urologic Cl in ics  
of North America where these i ssues  a r e  f requent ly  
covered. 

a r t i c l e  from one of those journals as you made tha t  
opinion? 

as pa r t  of my fund of knowledge from my rout ine  
reading, 

whether you found an a r t i c l e  that  said there was a 

A 

Q Did you have before you a cer ta in issue or 

A Not a t  the  time. I have made my opinion 

Q I guess my question was specif ical ly  
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likelihood of secondary malignancy related to a 
toposide? 

There are articles in the literature that 
talk about secondarv maliqnancies relatinq to a 
toposide, yes. I cannot qive you a specific quotation 
in terms of what the article is at this moment. 

A 

Q Okay. 
A 

literature, 
Q Okay. And currently based on records you 

have reviewed, you have not seen that Mr. Ortman has 
demonstrated a second malignancy related t o  a toposide? 

It is too early to make that iudqment. 
In the l i t e ra ture  you have reviewed, when 

But it is well documented in the 

A 
Q 

does tha t  second malignancy related to a toposide 
manifest? 

Several of the cases that have been 
reported have been over about a four-year period, 
However, the information on this issue is still qrowing 
as we have switched people to toposide-based reqimens 
and we beqin to accumulate more lonq term data. 

So we do not have the final answer on what 
the true long term malignant secondary malignancy will 
be. 

A 

Q Based on your review of that  l i t e ra ture ,  
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what percentage of the patients that survive the f i r s t  
one t o  two years without recurrence go on to have the 
secondary malignancy? 

range from one-half to four percent. 

recur within the f i r s t  year t o  two years i f  they're 
going t o ,  there are cases of l a t e  recurrence. 

Based on your review of l i t e ra ture  and 
experience and training, what percentage of those -- 
what percentage of pat ients  do have a l a t e  recurrence? 

A 
percentage. 

Q 
A 

meaning very few. 
Q 

expect to  see i f  a pat ient  status post-radiation 
therapy did no t  have a disease-free status a t  the close 
of radiation treatment? 

MR. LANDSKRONER: Objection, Go ahead. 
THE WITNESS: May I just rephrase? 

You're asking me if somebody failed 
radiation therapy, what would you expect to see? 

A In the early information, I have seen a 

Q Back to  ear l ie r  statements. Although m s t  

That it is more of an anecdotal 

I don't  know what that means. 
Anecdotal meaning less than five percent, 

Doctor, what cl inical  findings would you 

Q BY MS. CRISAFI: For a Stage I1 seminoma, 
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Paqe 71 
what would YOU expect to find on a clinical exam within 
a month or two after finishing radiation? 

A 
after treatment -- 

Q One to  two mnths. 
A 

Well, on somebody clinical II-A one month 

One to two months after treatment on a 
physical exam, unless there was evidence of 
supradiaphragmatic disease, you probably wouldn't see 
anything on a physical exam. You may see something 
changing on a CAT scan or chest x-ray. 

x-ray or CT exam tha t  you may see? 

of a pulmonary nodule, for example. 

progress note? 

Q 

A 

Q 

A 
Q 

What would those findings be on a chest 

Enlargement of lymph nodes or development 

Do you recal l  reviewing Dr. Basa's 8-21-95 

I'm turning to it at this moment. 
For the purposes of t h i s  question, I want 

you to  assume that  Dr. Basa thought that  th i s  pat ient  
had a Stage 11 seminoma and had completed 19  radiation 
therapy t r e a b n t s  and was told by the radiation 
oncologist that  he was disease f ree .  

Basa had that  infomation, is  there anything i n  h i s  
c l in ica l  findings that  would have suggested he would 

Now, would that -- based on the assumption 
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Page 72 
not have response -- anything that you see i n  Dr. 
Basa's notes there tha t  would suggest to  him any 
findings that the patient did no t  have the expected 
response t o  radiation treatment? 

I'm just quickly looking over the note. 
August Zlst, '95, correct? 

Which is Dr. Basa's l a s t  v i s i t  wi th  Mr. 
Ortman. 

documented, the only part of the physical exam that I 
see is that his abdomen is soft without palpable mass, 

A 

Q 

A All right, Based on what I can see that's 

There's no mention as to whether or not he 
palpated his cervical, supraclavicular, or inguinal 
lymph nodes present in this document. He just comments 
on that his other testicle seemed okay. 

abdomen and other testicle. There is no documentation 
of any other lymph nodes, which I think is important 
for testes cancer. 

further follow-up testing in terms of radiographic 
imaging. 

not  any of those physical findings would indicate he 

So the only thing in the exam is the 

And there's no documentation of a plan for 

Q The question was specifically whether or 
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Paqe 73 
didn ' t  have anything but the appropriate response to  
radiation treatment? 

MR. LANDSKRONER: Objection, Go ahead. 
THE WITNESS: His exam of the abdomen and his 

c o n t r a l a t e r a l  t e sL ic l e  a r e  reported to be normal. 

f o r  t e s t i c u l a r  cancer follow-up. 

question? 

l imi ted  exam that: he d id  t h a t  is abnormal. 

caveat you indicated to  w about the other lymph nodes 
tha t  were not docmnted  as palpated, that would 
indicate to  him tha t  radiation -- the response to the 
radiation was anything but the anticipated response? 

A Within the  limits of the s e n s i t i v i t y  of 
h i s  physical  exam, t h a t  i s  co r r ec t .  

Q Can you turn to Dr. Peter Lay's August 
16th, 1995 l e t t e r ?  

MR. LANDSKRONER: Is tha t  Basa's char t  or 
the  -- 

MS. CRISAFI: I f  you split up the  Basa 
correspondence sec t ion ,  it may be i n  the correspondence 
sec t ion ,  

However, the  exam i s  an incomplete exam 

Q BY MS. CRISAFI: So can you answer my 

A I just did .  There i s  nothinq in the 

Q Okay, I t  would suggest t o  him, with the 
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Q BY MS. CRISAFI: Doctor, have you turned t o  
t he  review of Dr. Lay's August 16th, 1995 l e t t e r  t o  Dr. 
Basa? 

(Whereupon a snor t  recess was taken. )  

A Yes, ma'am. 
Q Specifically, did Dr. Lay report that  Mr. 

Ortman stated he had no complaints; he was eating well, 
had no symptoms of nausea, vomiting, fever, or.night 
sweats? 

Do you see that i n  the second paragraph? 

In addition, Dr. Lay told Dr. Basa tha t  

Do you see that  paragraph? 

Based on tha t  information that  the 
radiation oncologist gave to Dr. Basa, with the 
understanding tha t  this patient had seminoma, was there 
any reason tha t  Dr. Basa needed to  see the patient any 
e a r l i e r  than three to  s ix  mnths for  follow-up? 

sooner, yes. 

A Yes, I do, 
Q 

there was no evidence of disease. 

A That is co r rec t .  
9 

A 

Q Fmy is that? 
A 
Q 

I bel ieve  the  pa t i en t  needed follow-up 

To monitor him f o r  evidence of recurrence.  
Kith these symptoms of th i s  report, why 
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would he need to be monitored sooner than tha t  fo r  
symptoms of recurrence? 

A Because oftentimes recurrence -- 
recurrences can be picked up p r io r  t o  a p a t i e n t  being 
symptomatic. That is  the purpose of blood t e s t i n g ,  CT 
scanning and chest x-rays, 

were his  tumor markers elevated, 

had drawn tumor markers in  one t o  two mnths or s i x  
mnths, those would not have been elevated? 

Q But we have established tha t  a t  no tim 

So would you agree tha t  even i f  Dr. Basa 

MR. LANDSKRONER: Objection. Go ahead. 
THE WITNESS: That is  co r rec t .  
Q BY MS. CRISAFI: Do you have an opinion a s  

t o  when, i f  a t  a l l ,  any of these f indings  would have 
been palpable? 

recurrence became massive, i t ' s  not l i k e l y  t h a t  these 
would have been palpable. And t h i s  i s  why CT scanning 
and chest  x-rays are  necessary parts of  meticulous 
follow-up, which is  the standard in the urologic  
community. 

Q 
and chest x-ray were the parts of follow-up tha t  were 
needed i n  Mr. Ortman's care? 

A His -- unless his r e t rope r i t onea l  

So specifically in  this case, a CT scan 
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As well as the markers and physica l  exam. 
Just because they were negative doesn ' t  

mean i t ' s  a pa r t  t ha t  should be ignored, looking back 
re t rospect ively .  

they were negative and nothing would have been 
palpable, tha t  made no difference i n  h i s  outcorn, did 
it? 

A 

Q Okay. But i n  th i s  case, Doctor, since 

A 
Q 

I'm sorry,  can you repeat  the  question? 
Doctor, i n  this  case since the turmr 

markers were negative throughout, and for  a 2 . 5  
centimeter mass, which I think you said would not have 
been palpable, the fact  that these were not done i .e.  
no palpation on physical exam, no new t m r  markers 
being drawn, did not make a difference i n  Mr. Ortman's 
course; would you agree with that? 

In this case t h a t  i s  co r rec t .  A 
Q Okay. Doctor, i f  a pat ient  had presented 

two mnths a f te r  getting radiation treatment 
post-orchiectomy for Stage II-A seminoma, i f  tha t  
patient presented for follow-up with nausea, vomiting, 
weight loss, and loss of appetite, tha t  would increase 
the physician's suspicion of recurrence , wouldn' t it? 

A Certainly those symptoms a re  t h ings  t h a t  
can go along with recurrence a s  well  a s  complications 
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of the therapy. 

Q Okay. But those are findings that  would 
prompt a physician to  investigate further for  evidence 
of recurrence or non-cure? 

should result in an investiqation to find out what the 
cause of these abnormal swptoms are, yes. 

period Mr. Ortman ended up having a CT scan a f te r  his  
l a s t  radiation t rea twnt?  

I would have to look at the chart to 
answer that specifically, But to the best of my 
knowledqe, the first one was done when he re-presented 
in January of '96. 

completion date of his  radiation a t  6-23-95 and the 
re-presentation a t  Southwest on 1-24-96, t h a t ' s  
approximately seven months a f te r  completion of 
t r e a t w n t  and f ive  months a f t e r  his  l a s t  v i s i t  to Dr. 
Basa, based on tha t  i n f o m t i o n ,  t h a t  time span is 
below the standard of care to  receive a follow-up CT 
scan? 

A Certainly those are abnormalities that 

Q Okay. Doctor, do you know i n  what time 

A 

Q Okay. Based on the charts with the 

A That is correct. 
Q And we have discussed exhaustively 

probably the reasons why that  is so; is that  correct? 
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correct? 

A Months ago, I believe. 
Q And we talked about that  b r ie f ly  ear l ie r .  

I jus t  want to make sure you don't  have 
any other opinions about what that  CT scan -- well, 
f i r s t  of a l l ,  do you disagree with the findings of the 
CT that were in  the report on January 24th, 1996 as 
reported by Walter George, M . D .  (phonetic)? 

A 
scan in front of me. 

Q 
A 

in front of me to answer that with 100 percent 
certainty. 

Q 
review that  that  finding on the CT scan was any larger 
than 2.5 centimeters? 

To answer that, I would have to have the 

Do you recal l  -- well -- 
I'm not -- I would have to have the scan 

Would your recollection upon the i n i t i a l  

A I do not recall. 
MS. CRISAFI: Okay. Jack, I'm just going to 

ask to recall him if he's going to testify that there 
was anything greater on that CT scan, and examine him 
about that, if at the time trial if he goes back and 
coqares them, Okay? 

MR. LUDSKRONER: I'll object to it. I don't 
think he will, but I'll just object to it. Go ahead. 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

Page 78 
A In my vie$, there is no discussion. I 

don't think you would find one urologist at a major 
clinical institution who would support Dr. Basa's 
follow-up protocol, 

Q Well, he had a chest CT -- I'm sorry, he 
had a CT e a r l i e r  than one year, didn't he? 

A You're talking at approximately seven -- I 
assume this -- we're talking approximately seven, eight 
months between CT scans. 

Basa recomaended though, i s n ' t  it? 
Q 

MR. LANDSKRONER: Objection. 
THE WITNESS: I'm sorry. We need to step back 

and -- can you ask me the question specifically again? 
Q BY MS. CRISAFI: Well, Dr. Basa recommended 

follow-up in one year and Mr. Ortman had a CT scan 
earlier than that, didn't he? 

A Only because he presented with pain from 
his recurrent disease, if I'm understanding you 
correctly. 

Q 
scan e a r l i e r  than tha t  one year; is tha t  correct? 

A Yes. 
Q Okay, Doctor, you actually looked a t  the 

That 's e a r l i e r  than the one year tha t  Dr. 

Regardless of the reason, he did have a CT 

January 24th, 1996 CT scan, the actual film; is tha t  
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Q BY MS. CRISAFI: All right. We discussed -- 

we have discussed what you think the findings would 
have been, I think I asked you, if you did a CT in 
August or September or October; is that correct? 

A 
Q Okay. But -- I'm almost done, 

think Mr. Ortman's future problems may be as a resul t  
of the chemotherapy he required for  the tmr  and 
cancer when they found it, 

I basically said I could not predict that. 

Doctor, you talked ear l ie r  about what you 

What are your opinions about that?  
As I said, certainly anybody who is A 

exposed to chemotherapy, and in his case, this is 
superimposed upon approximately 2,500 rads of 
radiation, is at risk for future complications, One of 
them is secondary malignancy, which we have already 
discussed. 

Q Okay. Anything else? 
A 

Q 

Certainly that it is a big enough -- would 
be a big enough concern for me. 

I'm not disputing the s ize of the concern. 
I only want to know i f  there 's  any potent ial  future 
damages or future injuries  tha t  you think Mr. Ortman i s  
prone to as a resu l t  of getting treatmint when he got 
it. 
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A Only if he were to develop other medical 

problems down the road that would require additional 
treatment, that would certainly be affected by the 
amount of chemotherapeutic aqents that he has alreadv 
received to this point in time. Cumulative doses of a 
lot of medication enhance the toxicity. 

Doctor, what problems are you able to see 
to  a probability he may develop down the road? 

As I said, there's a risk of secondary 
maliqnancy for a toposide. I have quoted you a qeneral 
number of a half to four percent that I have seen in 
the literature as a summary. 

malignancy from a toposide that  you can say based on 
your experience you anticipate potential problems for  
Mr. Ortman? 

Q 

A 

Q Anything else except for the secondary 

MR. LANDSKRONER: Obiection. Go ahead. 
THE WITNESS: Aqain, I said certainly if he 

were to develop other medical problems, the fact that 
he has baseline radiation and chemotherapy may further 
complicate additional treatments for other medical 
problems that occur in the future. 

tryinq to qet a handle on, Doctor, if he were to 
develop medical problems in the future. I need to know 

Q BY MS. CRISAFI: Riqht, That's what I'm 
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what you mean by that. 

R 
malignancy, for exanple, certainly this may affect how 
he can be treated. 

Q 
treated? 

A 
radiation chemotherapy. 

Q 
A 

exposure of these toxic agents. 
Q 

that  you can say t o  a probability are a risk t o  Mr. 
Ortman except for  secondary malignancies and the 
d i f f i c u l t i e s  i f  he had a recurrence due to  the 
cumulative radiation and chemotherapy that  Mr. Ortman 
my be a t  r i sk  due t o  his receiving chemotherapy when 
he got it? 

If he were -- he were to develop another 

This meaning what may affect  how he is 

The fact that he has already received 

How would it affect  him? 
It would add to his cumulative dose 

Are there any other injuries  or damages 

A Not specifically. 
MS. CRISAFI: Jack, if he thinks of something 

between now and the time of trial, I reserve a right to 
question him on those. 

your opinion on that there is a cumulative effect to a 

MR. LANDSKRONER: I'll object, but go ahead. 
Q BY MS. CRISAFI: Doctor, what do you base 
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patient who has had radiation before chemotherapy? 

A 
literature. 

Q Anything else? 
A No. 
Q 

The available information in the 

Well, i n  your experience, Doctor, do 
patients have d i f f icu l ty  when they have -- your own 
patients, have they had d i f f icu l ty  with chemotherapy 
a f te r  radiation f i r s t ?  

experience, I have not had any specific patients have 
complication with this specific scenario. 

Q None of your patients have had radiation 
before chemotherapy? 

A That is not -- I did not say that. 
Q Have you had patients who have had 

radiation before chemotherapy? 
A Are you talking specifically about testes 

cancer or any malignancy in general? 
Q Cancer of the testes .  
A In patients who have cancer of the testes, 

I have not over the past several years, to the best of 
my knowledge, had anybody who has had radiation who has 
then gone on to need subsequent chemotherapy, 

A I have had -- in my own personal 

Q So you can ' t  t es t i fy  from your personal 
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experience what any potent ial  d i f f icu l t i es  would be 
from that  scenario? 

A That is correct. 
Q 

MR. LANDSKRONER: Objection. 
THE WITNESS: That's a general statement. But 

Doctor, would you agree that the response 
of embryonal c e l l  cancer to  chemotherapy is  excellent? 

the cure rate for testes cancer has made dramatic 
advances over the past several decades. 

that statement then? 
Q BY MS. CRISAFI: And would you agree with 

A Yes, 
MR. LANDSKRONER: Objection. 
Q BY MS. CRISAFI: Okay, Would you agree that 

chemotherapy is the treatment of choice for e~ryonal 
cell testicular cancer? 

A That, again, needs to be stage specific. 
Q Okay. For the stage tha t  Mr. Ortman 

presented i n  January of 1996. 
A When he recurred he had disease based on 

the chest x-ray -- based on the best -- based on the 
info~ation I was provided, it seems that he had both 
retroperitoneal and possibly supradiaphragmatic 
disease. 

Chemotherapy is the treatment of choice in 
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t h a t  s i t u a t i o n .  

Is it your testimony that  he would not 
have needed chemotherapy in  May of 1995? 

When he was i n i t i a l l v  picked up i n  May of 
1995, it i s  mv view t h a t  he should have been t r ea t ed  
with a r e t rope r i tonea l  lymph node dissect ion a f t e r  h i s  
r ad ica l  orchiectomy, 

And, aqain ,  based on the  patholoqic 
f indinqs  of t he  r e t rope r i tonea l  lvmph nodes, t he  
decis ion a s  t o  whether o r  not he would need adjuvant 
chemotherapy would be addressed a t  t h a t  time, 

tha t  Dr. Lay did whether he would have needed 
chemotherapy? 

nodes, so probably he would need adjuvant chemotherapy 
a f t e r  r e t rope r i tonea l  lvmph node d i s sec t ion ,  

Q 

A 

Q Can you answer that based on his CT scan 

A There was a suaqestion of enlarqed l.vmph 

Q Okay. Thank you. 
Doctor, what side effects  from the 

chemotherapy did Mr. Ortman have a f te r  his fourth round 
tha t  were different  from those a f te r  his  third round? 

perionychia and t h e  evidence of hypersplenism, 
A 

Q Anything else? 
A 

I'm double-checkinq, but I bel ieve it was 

I'm looking through the  char t .  

c 
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Q All r ight .  
A 
Q 

A 

I be l i eve  t h a t  t o  be i t .  
What i s  perionychia and hypersplenism 

from? I mean, how does it relate  t o  chmtherapy? 
Perionychia is an in fec t ion ,  and c l e a r l y  

with somebody with a l t e r e d  immunity, a s  a l l  people a r e  
on -- a s  most people a r e  on chemotherapy, a re  more 
prone t o  in fec t ions ,  t h a t ' s  kind of why they have 
i s o l a t i o n  a reas  i n  c e r t a i n  hospi ta ls  t o  protect  
p a t i e n t s .  

Q Okay. People i n  chemotherapy have 
increased r i sk  infection, and i n  t h i s  case Mr. Ortman 
got a perionychia infection? 

A Yes. Your question? 
Q Is tha t  true? 
A 
Q Okay. Mr. Ortman could have gotten th i s  

perionychia infection a f t e r  his second or th i rd  round 
of chemotherapy, i s n ' t  that  true? 

That i s  what i s  i n  the  records.  

A I t  is poss ible .  
Q 

from -- he had chemotherapy and because of tha t  he had 
an enlarged spleen? 

A That was a finding t h a t  was not noted on 
h i s  p r i o r  CT scans and c l ea r ly  t h i s  developed through 

What about the hypersplenism, i s  that  
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h i s  treatment course,  

Q Any relationship that  has to chermtherapy, 
though? 

A Clear ly  with chemotherapy you're a l t e r i n g  
h i s  blood count and there  i s  a cumulative e f f e c t  of -- 
there  is  a cumulative e f f e c t  r e l a t ed  t o  h i s  treatment 
tha t  i n  high p robab i l i t y  contr ibuted t o  the  
hypersplenism. 

altered blood count from chemotherapy could have come 
from the cumulative effect  of two rounds or three 
rounds of BEP chemotherapy, too? 

increase your cumulative dose. 

tha t ' s  a cumulative effect  that  could have happened 
af ter  two or three cycles of BEP? 

A I t  is po ten t i a l ly  poss ible .  However, you 
increase the  risk the  more you're exposed, too. 

Q Okay, Doctor, do you have any opinion 
about Mr. Ortman's r isk of recurrence of test icular  
cancer? 

Q Okay. You'd agree, though, that an 

A 

Q I understand that. But i s n ' t  it true 

You increase  your r i sk  the  more you 

A Yes. 
Q What is  your opinion about his  r i sk  of 

recurrence within one and a half years with no evidence 
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of disease s tatus? 

A 
probabi l i ty  t h a t  a t  two years he is  cured. However, 
the  l i t e r a t u r e  shows tha t  t he re  is always the  -- t he  
l i t e r a t u r e  shows t h a t  there  have been cases  of l a t e  
recurrence desp i t e  h i s  favorable p i c tu re  a t  present .  

about secondary malignancy; i s  that  correct? 

As I s t a t ed  e a r l i e r ,  there  is  a nigh 

Q Okay. And that  was the discussion we had 

A No. 
Q That's something separate; isn' t  that  

A Secondary malignancy i s  one i s sue .  When I 
correct? 

was ta lking about secondary malignancy, I'm ta lk ing  
about lymph nodes, types of tumors. 

cancer, he i s  not  out  of t he  woods y e t ,  

t o  two-year window i n  which tirae there is  greatest 
recurrence, i f  a t  a l l ,  is i n  that  one- t o  two-year 
window that  there i s  some evidence tha t  you have 
discussed i n  a tinie period a f t e r  that?  

years.  

Q Right. 
A 

Q 

I n  terms of recurrence of h i s  t e s t e s  

But we discussed although there i s  a one- 

A 

Q Okay. I guess the reason I bring t h i s  

Most recurrences a r e  dur ing the  f i r s t  two 
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back up, Doctor, i s  tha t  I want to know i f  you're going 
to  offer  any other opinions about recurrence of 
cancer-related diseases that we have not  already 
discussed? 

A 
anything e l s e  t o  t h e  bes t  of my knowledqe, 

Q 
was diagnosed i n i t i a l l y  with seminoma who was l a t e r  
found to  have embryonal cancer? 

Riqht now, I do not -- I am not aware of 

Doctor, have you ever had a pat ient  who 

A No. 
Q Okay, Would you agree tha t  a f t e r  

orchiectomy for  treatment of seminoma, the c l in ica l  
evaluation for  possible extragonadal metastatic disease 
should include quantitative , post-orchiec tomy serum 
radioimrmnization of HCG and UP, chest x-ray films, 
and abdominal CT scan? 

ahead. 

we ta lked about a s  follow-up. 

had h i s  orchiectomy, Mr. Ortman had an HCG and AFP, 
chest  x-rav, and an abdominal CT scan, d i d n ' t  he? 

co r rec t ,  

MR. LAMDSKRONER: Objection t o  the  form. Go 

THE WITNESS: That i s  correct .  That i s  what 

Q BY MS. CRISAFI: And i n  t h i s  case  a f t e r  he 

A As p a r t  of his i n i t i a l  s taging,  t h a t  i s  
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Q 

A No. 
Q 

Doctor, have you ever reviewed a case for  
Mr. Landskroner i n  the past? 

Have you ever reviewed a case for  
Landskroner and Phil l ips  or for  the Landskroner law 
f inn? 

A No. 
Q 

reviewing cases f o r  medical malpractice purposes? 
A 

government asked me t o  review cases.  
Q 

l i t iga t ion?  
A I would assume t h a t  t o  be so. However, I 

do not  know, I was j u s t  given char ts  t o  review. 
Q Are you a d e r  of any reviewing agency 

or a firm tha t  gives lawyers your name as a consultant? 
MR. LANDSKRONER: Objection. Go ahead. 
THE WITNESS: Not t h a t  I'm aware o f .  I f  I was 

MS. CRISAFI: Off the  record. 

Doctor, what year did you f i r s t  begin 

While I was i n  the  Air Force, t he  U.S. 

Were those part  of a malpractice 

I ' l l  g e t  o f f  t h e  mailing list. 

t h e  record. )  

f i r s t  review a case  f o r  a law firm or a lawyer? 

 hereupon a shor t  d iscuss ion was held o f f  

Q BY MS. CRISAFI: Doctor, what year d id  you 
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?age 91 
A To the  bes t  of my knowledge, t h i s  is  che 

f i r s t  time. I have given one deposi t ion when I was a 
resident.  And t h i s  is the  f i r s t  time I have reviewed a 
case fo r  a law firm other  than the  U.S. government. 

Q 
govermnt ,  were you required to  give a deposition? 

A 
U.S. government. 

Q 
0. S .  government? 

A No. 
Q 

mdical  malpractice case? 
A No. 
Q 

MR. WdDSKRONER: Objection, 
THE WITNESS: No. 
Q BY MS. CRISAFI: Have you ever had a claim 

brought agains t  you f o r  malpractice? 
MR. LAMDSKRONER: Objection. 
THE WITNESS: No. 
Q BY MS. CRISAFI: In  t h a t  ins tance when you 

When you reviewed cases for  the U.S. 

I never gave a formal deposi t ion for the  

Did you have to  t e s t i f y  i n  a t r i a l  fo r  the 

Have you ever t es t i f i ed  i n  a t r i a l  for a 

Have you been sued for  medical 
malpractice? 

were deposed a s  a r e s iden t ,  was t h a t  a s  a consul tant  o r  
because you were involved i n  an ac t ion?  
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Page 92 
MR. LANDSKRONER: Objection. 
THE WITNESS: My name j u s t  happened t o  be on 

the char t ,  but I was i n  no way involved i n  the  i s sues .  
Q BY MS. CRISAFI: Okay4 So it involved care  

and treatment t h a t  you gave although you were not 
involved i n  the  issues?  

A I t  d i d n ' t  involve any ca re  t h a t  I gave, 
no. 

Q Okay. What I'm trying to distinguish o u t ,  
Doctor, i s  whether you were asked to  look a t  a case by 
an outside ins t i tu t ion ,  or whether i t  was because your 
name was on a chart of a pat ient  who brought an action. 

MR. LANDSKRONER: Objection. Go ahead. 
THE WITNESS: My name was on a char t  f o r  a 

pa t i en t  t h a t  brought an ac t ion  aga ins t  the  c l i n i c .  
P BY MS. CRISAFI: Okay. Are you cu r ren t ly  

reviewing o the r  cases  f o r  any o the r  lawyers? 
MR. LANDSKRONER: Objection. 
THE WITNESS: No. 
I! BY MS. CRISAFI: Do you know where Mr. 

Landskroner got  your name? 
A Yes, I do. 
Q Where was that?  
A William Lucas. 
Q Is he a physician, a lawyer, or do you 
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know? 

A He's a lawyer. 
Q Is he a friend of Dr. Malacoplakia? 

That's a l l  the questions that I have. I 

(Whereupon Exhibit No. 1 was marked and 
appreciate your time t h i s  afternoon, 

the deposition concluded a t  12:35 o'clock, p,m.) 

- 
MITCHELL C. KAYE, M.D.- 
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) ss. 
STATE OF ARIZONA 1 

COUNTY OF MARICOPA ) 

BE IT KNOWN tha t  the foregoing testimony was 
taken before me, CHRISTOPHER J. WHITE, a Notary public 
i n  and for  the County of Mdricopa, State of Arizona; 
tha t  the witness before test i fying was duly sworn to  
t e s t i f y  t o  the whole t ruth;  that  the questions 
propounded t o  the witness and the answers of the 
witness thereto were taken down by me i n  shorthand and 
thereafter  reduced to  typewriting under my direction; 
tha t  the foregoing pages are a true and accurate 
t ranscript  of a l l  proceedings had upon the taking of 
said testiaony, a l l  done to  the best of my s k i l l  and 
ab i l i ty .  

t o  any of the part ies  hereto nor am I i n  any wise 
interested i n  the outcome hereof, 

DATED a t  Mesa, Arizona, t h i s  7th day of 
December, 1997, 

I FURTHER CERTIFY that  I am i n  no way related 

~ O ~ ~ Y  PUBLIC 
My Coxmission Expires 
August 4 ,  1998  
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(wO7BrandtcMt 
Faiifax Statim. Vqinii 22039 

Mc. Jack Landskroner 
Landskronw & Phillips Co.. L.P.A. 
55 Public Square, Suite 1040 
Cleveland. Ohio 441 13-1 904 

B a r  Mr. Landskroner: 

I hare reviewed the recorcls, the pathology findings and slides fur Mr. T??mas OrbTlan's treatment 
beginning in June of 1995. t i  is dear from these recorrls that the histologic diagnosis of embryonal 
carcinoma was missed by Dr. Aibemasky, the reviewing pathologrst, resulting in Mr. Ortman being 
exgcx;ed to an improper initial therapy. This is dearty documenled in the revised pthdogy report by 
Or. Tananco, and tbe Subsequent review and findings by Or. twin at the aweland Cfinic as well as 
Dr. AbduE-Karim at University Hospital. Umically locaiired testiadar cancer demonstrating the  
presw~xt of embryonal cardnoma wittiin the orchiedomy y>edmen is most appropnk3tefy treated with 
retroperilooeal lymph node d i i o n .  If intraoperative findings are fmrabte a modified nerve sparing 
technique c a n  be used preserving the nerves necessary for ejjacuiatim. If micmnet astatic disease was 
initia!!y nded ai the tire of fyx@ node surgery a l i i < &  Eicfj'wailt course cif chwiheizpy wouiii tR 
considered. This therapeutic course almost always is curative. Mr. orbnan, on the other hand, was 
exposed to an unnecessary coufse of prophyla& retmpe!ritoneal radiation and a sigrufcan! delay in 
proper therapy as a result of the pathologic rnisdiagnwis. 

Early diagnosis of metasbtc disease can make a !remendous difference with testicular cancer, a 
dmsse that has a high potential for cure with initial recumm. Yearly followup as r e m e n d e d  
afief inaid therapy m Or. Basa's note does not comply with an appopiate standard for managing these 
Patients and is cwctrary to all that is p u K W  in the ordogic litwatwe. Frequent monitoring during the 
first fwr years afferdagnosis, and  if^ palimiaf dwing the  first fvm years post orchiedmy. is essential 
to Wed any recurrence at the lmst  possible diiase v o l m .  Because uf the failure to outGne a 
masonable f0Row-u~ scheddule. Mr. Ortman only pres%&& when he became symptrmatic with bulky 
mdastatic disease. R is probable that he would have been detected with a luwer m f t w i t  tumor 
volume. 

As 8 result of the manner in which Mr. Ortman was diagnosed and managed, it is my opinion with 
reasonabie medical probabiiity, that it was necessary to expose him to a more kdeiske satvage 
chemolherapy vdh doaanerrted mmpfications. f%esMy, Mr. Oftman is less than 1 % years from 
satvage therapy and is still at risk for recurrent testicuk cancer. 

Hease &ntaa me if I may be of further assistance. 

MZ&# C. Kaye, M.D., FAC.S. 
Assistant Professor of Surgery 
troifcymtxj SewW University ofthe HeaW Sdences 


