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State of Ohio, ) SS: Z> Q”V Q’ZWO
County of Cuyahoga. )

IN THE COURT OF COMMON PLEAS
PATRICIA MORRIS, ET AL.,
Plaintiffs,

V. Case No. 263385

ALLSTATE INSURANCE COMPANY,

)
)
)
)
)
)
)
ET AL., )
)

Defendants.

THE DEPOSITION OF RICHARD S. KAUFMAN, M.D.
THURSDAY, NOVEMBER 2, 1995
The deposition of RICHARD S. KAUFMAN, M.D., a
Witness herein, called for examination by the Defendant,
under the Ohio Rules of Civil Procedure, taken before me,
Lauren 1. zigmont, a Notary Public in and €or the State
of Ohio, pursuant to notice, at the offices of Beachwood
Orthopedic Associates, 23250 Mercantile Road, Beachwood,
Ohio, commencing at 4:45 p.m., the day and date above set

forth.
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1  APPEARANCES: o
1 -
2 2 (Thereupon, Defendant®s Exhibit 1 to the
3 on behalf of the Plaintiffs:
3 deposition of Or. Kaufman was marked for
4 MITCHELL WEISMAN, ESQ.
. él_%_Bg?I;WI;c;rlngtreet 4 purposes of identification.)
Webster Springs, wv 5 - - -
° 6 RICHARD s. KAUFMAN, M.O.
! On behalf of the Defendant Allstate Insurance company: 7 a Witness herein, called for examination by the
: ‘Klévllzngén‘c]iocHyftoﬂ’.\‘r: EgQ) LpA 8 Defendant, under the Rules, having been first duly sworn,
10 ?ngZHggg?ichu/iA\llgmge 9  as hereinafter certified, deposed and said as follows:
Cleveland, Ohio 44115-1901 10 S
]1: 11 MR, JOHNSON: Let the record
On behalf of the Defendant Anthem Insurance Company: 12 reflect that this is the deposition of
ij gf;‘e”a—f” géh?éﬁ?ﬁ?r’cﬁ?gém and Biro Co.. L.PA. 13 br. Richard %autman, which is being taken in
15 i‘é)ég)ivggsttogzgﬁd-rggiget 14 the case of PatriciaMorris versus the
16 Cleveland, Ohio 44113-1454 15 Allstate Insurance Company, which is
17 - 16 presently pending before Judge Patricia
18 17 Gaughan, Case No. 263385.
19 ALSO PRESENT: 18 At this time | would ask if there is a
20 Barry Hersch, Videoqrapher 19 waiver of the statutory and procedural
21 20 formalities of notice, service of notice, as
22 T 21 well as the filing of the deposition
23 22 transcript?
24 23 MR, WEISMAN: Absolutely.
25 24 Ms. SINGER: Yes.
25 MR, JOHNSON: Thank you.
Page 3 Page 5
1 INDEX 1 ---
2 PAGES 2 DIRECT EXAMINATION
3 3 BY MR. JOHNSON:
+  EXAMINATION BY 4 Q. Doctor, if you could, for the record could
N MR. JOHNSON 4 5 you state your full name?
5 MR. WEISMAN 28 6 A Richard'S; Kaufman, M:D:
7 ws. SINGER 48 7 Q. All right. What's your current professional
3 #%. JOHNSON 50 8 address?
5 9. A. 23250 Mercantile Road, Beachwood, Ohio.
3 - 10 Q. Now, I've mentioned that you're a doctor,
L 11 can you tell the ladies and gentlemen of the jury what
2 12 type of doctor that you are?
3 DEFENDANT'S EXHIBITS MARKED 13 A. 1I'm an orthopedic surgeon L
' 1 . 14 Q. When you say "orthopedic surgeon what does
) 15 that mean? v
5 .- 16 Al Orthopedxcs 18 thc branch
. 17 ‘ 00 :
3 18 -and surgxcally, of diseases‘and i m_)unc to what we might
> OBJECTIONS BY 19 call thc local motor systcm, that is: thc parts of the
) MR. WEISMAN 49(3) 20 ;
L MS. SINGER 29, 303}, 48(2) 21
2 MR. JOHNSON 20, 30(21, 33, 34, 42(2) 22 "'vesscls tcndons of thc spmc and thé ,
3 44, 45, 46(2), 47, 48 23 Q. Now, are you licensed to practice medlcme
| 24 in the State of Ohio?
, - %5 A I've been licensed to practice in the State
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1956, which is now 38 years
Q. Okay Theres also a thing called board
certification, are you board certified!

Q What is the S|gn|f|cance of board
certification?

© 0. ~N O W s w N =

Is board certification, is that a hlgh |f
not e highest, achievement that you can obtain in your
field?

18 Q.

Q. Now, Doctor, if you could, could you just
give us a little bit of your background in terms of your
education and your medical training?
A. Ireceived my BA Degree Summa Cum Laude;

=

S I T S R
O 0 0 ~J oo o N

21

and I'm the orthopedxc consultant to the Arthritis Clinic

~ for the 1ast 32 years and I was a professor for 20 years
ffat the Ohio Collcge of Podxatry I've pubhshcd papers
dealing pnmarlly with the. healmg of fracturcs of brokcn
~'bones and’ I'vc g:vcn enumcrablc papcrs on vanous topncs :

[
w. N

* School in Boston. T gavc thc Harold Cummms lectureship

- meeting in Colorado Springs and I gave the Dr, Russell -

- which means my credcntla]s and it is accurate and

Page 8
Womcn 'S Gcncral Hospltal for 23 years until they closed

at Cleveland Metropohtan Gencral ‘Hospital or:Metro
Health as’it's now called. : ,
Q. Doctor, have you ever done any teaching or
done any pubhshmg in your field?
_A. I'm a clinical instructor in orthopedlc o
urgcry at Case Wcstcrn Rcscrvc University Medical School

Orthopedlc Grand’ Rounds at Harvard Umversxty Medical

at Tulane Unxverslty in New Orleans. T was invited to
participatc in a symposium at the Mid-Amaica Orthopedic

Rizzo Memorial lectureship here in Cleveland.

Q. Doctor, I'm going to hand you what we had
marked as Exhibit 1. If you could, could you identify
that for us?

A. This is what's called my Curriculum Vitae,

up-to-date.

Page 7
rs from Yale Umversuy in

ndlana Umvefsity Medlcal Center in Indlanapolls
Q. All right. Doctor, are you a member of any
edical organi atlons socxetles or assocxatxons"

Q Do you have any staff and/or courtesy
c local hospltals'7

o1 hopédlc surgery at

O ® o bW N -

10

[,
o

“practice. N1ncly-I1ve percent ol tne peopic. marisce

Page ?

Q. That sets forth the credentials that we've
just been talking about?

A. Yes.

Q. Now, Doctor, as part of your practice do you
ever have an occasion to examine individuals for either a
second opinion or in consultation for individuals such as
myself in connection with legal matters?

A. Yes. About five percent-of the people that
I sce arc people I sce in consultation just to examine
and send a report to somebody, a plaintiff's attorney, a
defense attorney, a third party, the Industrial
Commission of Ohio, second opinion, that sort. o ‘thl g;'
All together that represents about five percent of my -

are sick and injured patients that I treat.

Q. Is it fair to say, Doctor, you don't work
for free, so you charge us for those servmes?

A. Yes. ’

Q. Now, Doctor, in connection with this case
did you ever have an opportunity to examine Patricia
Morris?

A. Yes.

Q. When exactly was it that you did that
examination?

A. Septcmbcr 24th, 1993.

HOFFMASTER COURT REPORTERS
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Page 10
1 Q. Okay. Pursuant to that examination did you
2 prepare a report?
Q. Okay Now, Doctor if you feel 1t s
5 necessary during the course of this examination, please
to your report.

or, what were |

, to be in Do dlscomfort, that is just looking at her she.

: certamly did not appear to have any pain.. She saxd she
-~ was havmg moderate neck pain at the time, but she
- ccrtmnly dxd not look that way the way shc acted and got

D00~ N DN W N

o lf anythmg caused her pam durmg the examination.

: she movcd about easzly She could walk on her heels and

completexy normally.

Page 12

Q. Okay. Then after you got her symptoms and
you took the history, what did you do next?

A. Physmal examination.

Q. All right, Doctor. If you could, could you
just explain to us what it was that you did on the
physical examination and what you found?

~A. On physical examination Mrs. Morris appeared

. The gait, the way she walked, was normal and

balance. Examination of her,neck showed her to hold her
head straight, it-wasn't tipped to one side or the other.
Necck motion was normal in range, it ‘could go'down-and

xld-to scvere She sald it was

. fa P! ’cnea ncrvc

22 Q.1 sy to 22 -She complained of pain on bending to the

2 tine thaty.uex i sd her? |23 lcftand on turning her head to the left, the | pam said

¢ C I 24 " to be felt'in‘the right ‘LTapCL us ‘muscle; which isithis

25 dent. She saxd it was located on |25 big muscle on the right side of her neck. On exam there
Page 11 Page 13

11

T 00~ O b W N e

“hcad to the Iefi.

asm Ju the tr apCz,u mu\L}ES
The spasm is the mvoluntary contracture
sclc when there is underlying pain’ and the muscle

[
7
=]
=)
)

g~
m

gocs into spasm to prevent motion and to -preveni:ihe

groom theawah tha ol
3})“5“1 uuuu&u e ivy auu

pain. You can fecl There was no-
spasm in the trapezii muscles, these big muscles on the
side of the ncck. - There was no indication of any
tenderness in the muscles or ligaments of the neck.

The neurological exammatxon of the arms
showed the reflexes to be normal. Just as when you tap
the knee and the leg kicks, thcre are other: tendons that
you can tap and the muscles will twitch. Actually, there
arc thr  in the arms, and these were all normal and
therc ¢ nonumbness or weakness in the arms.

So the only fmdmg on: thc ncck was the
fact she said she had pain in the right s

when sheturned her head to the left or when she bcnt her o

Examination of the lower
to'stand stralgnt ‘she wasn' 't nppcd to one sxde orthe
other. The low back motion was’ normal in rangc and
without any. pain she could bend aown and back and smc to

There 'wag ng rpctrmhnn nf ﬂ'm mnhnn anrl'fthprp i

muscles thcre was no‘spasm prcscnt.

EEOFFMASTER COURT REPORTERS
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 her and she k‘s“houl'd stop whenever it hurts and she did
-not, it moved completely.

Q. She was able to move it a full range of
expected motion on her own?

A. Yes. '

Q. Doctor, you also mdxcated that when you
examined her or when you took her history, excuse me, she
indicated that she didn't have any radiating pain,

~what's the significance of that?
o
{11 “arms or the legs=~' ‘When you have an irritated nerve in
ithe neck or'i the flewer back the bram thinks that the

' irritation is vcommg from wherever the nerve is supposed
‘to be going to. It's like a party Tline. It doesn't know
that the irritation is takmg place in the neck, it

A. Well, radiating pain is pam gomg ‘down the

~ thinks the mltatxon is taking place where that nerve is -

supposed to go. So it feels as if it's going down the

- arm or dowrj the leg, and this 1.s ealled referred pain or
“radiating pain and she didn't have any of this.

Q. Now, Doctor, we've heard talk about disks in
the cervical spine and how those can affect these nerves.
Could you explain a little bit about that, what the
anatomy of the cervical spine is and the disk spaces and
the nerves?

A. Well, this is a model of the lower back, but

Page 15

fthe anbla whprp A I'an ﬂ‘\(» hiaal nard nnr‘ thp fant

icks. These were also normal.

j as no numbness in the legs and
" eakn ss in the legs. The examination of
the lower back was totally normal:

Q. Now, Doctor, just to go through some of
these tests that you talked about and some of the
findings that you had.

You indicated that the neck motion was
normal in range. First of all, did you check for her
range of motion with either active or passive range of
tion tests?

“»r B WD - O

on. Iasked her to put

Q.‘ Idn dtbhérFWords' you had her do it herself as
opposed to you movmg her head

0

r to stop:"f it hurts at any time
ant -~ 1 tell her T don't'want to hurt -

O o 1 O AW

e T e
T e e

24

Page 1
all Ihe bones in the whole spine are basically the-same.
In the ncck they're smaller. T use this model because
the bones are bigger-and they're easier to be seen by the
people in‘the jury. f

: The bones in the back are stacked one on
the other and between each one of the bones is a disk of
cartilage that acts'like a shock absorber. ‘Down'the back
run the'nerves in the canal and at each level a nerve-is
given off going to the arms: or legs or 'wherever they're
supposed to go and they come: out in what we call a
foramen; which really means, it's Latm for a hole. That
comes out this little'hole at each level. ‘

If the nerve is irritated because a disk
is‘bulging out or any other reason, you will feel;as'1
said; the réferred pain’ gomg down the arm or down the
leg.

Q. All right. Now, Doctor, during your
examination of Mrs. Morris did you find any clinical

sthat stz derytyr of nerv impingement or nerve
am  Or t u necrve injury resulting fiom her 21/

A. No absolutely not, none at all.

Q. What were the tests th would e
specifically done to look for those?

A. 1did a neurological exammatlon of her arms
and it was totally normal.

HOFFMASTER COURT REPORTERS
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1 Q. Now, did you also check the strength of her
f’

7 Q. Now, you mermoned in your report on dxrect
ed for atrophy of the muscles.

Q Whet s the signiricapoe of atrophy if it's
_present?

re‘nght-handcd ouf 'right arm, is
cause we usc it more than the
lo that in the legs bccalme

LED

v} v--'
—

-
Tc-

YN W
JUW wWaLs

an::the other and 50 the two' legs are generally the

Ly R T - N ¥ N O N

— s b
N - O

- takes years to develop the ostcophytes, the little bony - k
s spurs and degeneratwe changes It'sa gradual process
- over a long period of time. '

'qmte a ‘while before the accident. It takes a long time,
- years to develop the spurs. They gradually increase and
over time the natural history of the condition is that

Page 20
have spurs whlch are little prOJecuons of bone from the
ligaments pulling on the bone. They form like little
icicles of bone-and we all have this as'we grow older.

Q. Okay. That process, that degenerative
process, is that a short-term process or is that a
long-term, long-standing process?

A. That's a very long- standmg process It

Q. Okay. If there were signs of degenerative
spurs, either osteophytes or bone spurs, on an x-ray
shortly after this accident, would those have been
something that occurred since the accident or would that
be something that had been there for a considerable time
before the accident?

A ‘Oh, no, those would have been there for

they will gradually increase, but it takes:a long time to
doit.

Q. What's the process or the effects of
degeneration that causes a disk to bulge?

A. There's a very heavy ligament about the disk

Page 19
whereas the dommant arm may be largcr than

Q. Okay Durlng the t|me that you exammed
her, did she seem to be in any distress or have any
complaints that she voiced to you about a discomfort or
ain during the actual examination itself?
ly tune that she sald she had'pain was
when she bent her head, to the 1eft and when she turned it
: 'ld she had pam in'the muscle
but that's the only time: she had
s no tenderness or anythmg hke

L2 B T NSO S ]

Q. Doctor, durmg the course of thrs case
there's been talk of degenerative changes in the spine
and things such as osteophytes and spurs and things of
that nature Can you have a bulgmg dlSk as a result of

us, as we get over 40 begm to

O 00 1 N bW N e

[,
—_ O

12

" calléd an annular - annular means’ cxrcular or around the'

Page 21

disk -- a big heavy hgamcnt, and that keeps the: dlsk
in. ‘The disk is sort of a-much more fluid, gelatinous -
type of material, and if that ligament degenerates then
the disk will bulge out a little bit Just like a soft
spot in a tire.

Q. Now, Doctor, Mrs. Morris was examined by a
Dr. Weinstein and there was a CAT scan done and a
myelogram done of her neck. At this time I present you
with the results of that test. If you could to the jury,
could you read what the results of those tests are?

A. Should T explain what a. myelogram and acT o
scan is? G

Q. Yes, that might be he]pful as well

A. A myclogram is a test that we do by puttmg
a ncedle, actually it's put in the lower spme ‘and then
matcrial is run up to the neck: You:puta needle into:
the back and there's a sack that goes around all the
nerves and the sack is filled with fluid, sortof a
watery fluid, and they put in'some matenal wlnch the
X-rays won't go through so on the > x-ray it 1661‘:‘.4 white
although actually in the syringe it's clear. -We call it
dye. It's not like dye you dye your clothes thh because
it's white, but it goes in and the x—rays won'tgo
through:it..

[OFEMASTER COURT REPORTERS
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24

ﬁ"(mdxcating) and thxs is the back (indicating). The
“little ostcophytes were towards the back of the spine

W 00 O W B W N -

o ostcophytosxs, whxch means just the presence of
. osteophytes. Tt's Greek for she has bone spurs.

""Vperfectly clear there's nothmg pressmg on the: nerves
‘orirritating‘the‘nerves-at all.-

Page 24

where you get the wear and tear.

Q. Now, osteophytes, is that a degenerative
process --

A. Yes.

Q. -- or is that a traumatic event?

A. No, that's decgenerative, little bone spurs
which are degenerative.

Q. The impression or the mterpretatlon was
that this woman was suffering from osteophytosis, what is

stz oply tas s?

CALTE doesn t say she was suffenng from

anythmg, it just says that $ what she had was

Q. Okay. They also say there's no nerve root
impingement, what does that mean?
A. That means that the nerve roots are

Q. Now, Doctor, do you have an opinion as to a
reasonable degree of medical certainty as to the
conditions that Mrs. Morris was suffering from at the
time that you examined her?

. bo s disk degeneratlve changes. -
11 2 There were some words used in these  aits
12 | klnd of t tc refer to a littl bxt They mentioned

. ; dye.
Q They said thats mtroduced into the lumbar

subarachnoid space

f:n‘up to the neck:
2 Q. Okay, Then the report goes on to say that
23 there are postenor osteophytes

the dye i

OO0~ O h AW N e
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: Myofascms, myo means musclc, fascia means hgament and

Page 25
A. Yes.
Q. What is that opinion, Doctor?
A. It was my opinion that'Mrs. Morris ---that 1
found no objective evidence of injury at this time.

Now, objective evidence are the thmgs
which T can tell for myself; such thmgs as muscle. spasm,
neurological changes, swelling, redness, heat over an
arca, x-ray changes, all these things, these are
objcctive evidence.

Subjective evidence are those things the
patient tclls me are present and I can't tell whcther
they are or not, she just tells me they are. I found no
objective evidence of injury at the time I examined her.

“A diagnosis based entirely on what she
told me; a possxble - and I 11 say it ﬁrst in medlcal

itis is an inflammation. So'it's an mflamma 1on‘of the
muscles and ligaments of the neck. : -
The diagnosis'is based entu‘cly on the

fact that she said she had pain on neck motion.  There -
were no substantiating subjective or objcctivc'ﬁndings
to support that:one subjective finding and I found no
objective or sub_)ectlve ev1dence of any 1njury to her  :
lowerback. = .+ o i

{OFFMASTER COU RT REPORTERS
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Q. Doctor, you also indicated that when she
turned her neck to the left she complained of pain upon
motion and then you also said that when you actually
touched the neck muscles she didn't have any complaints,
is that consistent!?

Page 26

d expect that 1f sl hc had pam

Q Doctor, to a reasonable degree of medrcal
certainty, do you feel that the osteophytes or the
osteophytosis that were demonstrated on the various
x-rays and the CAT scans, do you have an opinion as to
whether those were caused by this accident?

[
w N

Q Doctor to a reasonable degree of medrcal
certainty, do you think that there's any surgery

3 MR. JOHNSON. Thank you,
4 Doctor, that's all the questions | have.
5 MR. WEISMAN Does Ms. Singer
6 have any questions?
7 MS. SINGER: Not at this time.
| 8 MR. WEISMAN: okay. For the
9 record, I'm Mitchell Weisman. | represent
10 Mr. and Mrs. Morris, the plaintiffs in this
11 case.
12 ---
13 CROSS-EXAMINATION
14 BY MR. WEISMAN:
Dr. Kaufman, can you agree with me to answer

A Page 28
1 ‘/amount of time; whatever it needs. Yes, I'took as much

2 time asTneeded.

| questions with a yes or a no where appropriate?
A. If I am able to I'll be glad to.
@Very good. We'll try to move things along.
Dr, Kaufman, you would agree with me that
most people over 40 have some degenerative disk disease
and arthritis of the Spme°
A. Twould say so to'a certain extent, ycs
@ To a greater or lesser extent.
And the fact that they have degenerative
disk disease, they may or may not have pain associated

Hy, and therc s no reason at all to
rfamly not for anythmg ‘which:she might
_ have injurcd in this accident.

Q. Okay. Doctor, in conjunction with the
examination that you performed with Mrs. Morris did you
also have some records to review? o

thch rccords d_1d you rev1ew?

, mce thcn I had records from
'cnncth D Amato and a]so

1ICV

20 Q. Doctor did you have enough time to

21 adequately examine Mrs. Morris and perform an adequate
examination of ,he_r.?_

2
23
24
27

Page 29
with that disease; is that accurate?

A. Ycs.
(o

[

(@ And the fact that Patricia Morris in this
hpwed some degenerative disk disease on x-ray in
) , that may or may not be significant in terms of
whcther or not she had any pain WMe; is that
fair? In other words, the fact that she had arthritis
showing up on x-ray to some degree may or may not have
been significant baCk in 199ﬁ\7e§ov€ i
A Yes. i
» Do you have any mforman% Dr, Kaufman
ests Patricia Morris had an);N ﬁcq\iz pain before

Do you have any information that Patricia

16 IMorris was restricted from normal daily functioning
bcfore J ) : the day of the colhslon" ‘
A No. e

‘ =
(9) Is it possible, sir, to sustain severe HX’&

20 injury in an automobile collisionjust in general terms?
21 MS. SINGER: Objection.

22 MR. JOHNSON: Objection. S\“Jﬁ

23 A. It's possible. Certamly you can == you can
24 - break your ncck.

25 @) Sure. And would you agree wrth me in

HOFFMASTER COURT REPORTERS
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1 general that the faster cars are going in an automobile | 1 cles and ligaments and tendons, those things?
2 collision, e more force will be imposed on passengers | 2 A. Yes.: '
3 involved in the collision? 3 / Q. Can soft tissues be permanently injured by
4 MR. JOHNSON objection. 4 | trauma such as automobile collisions?
5 . Objection. 5| A Yes, it's possible. -
6 . anly Ttall depends. 6 Q. In other words, you could stretch or tear a
7 But in eneral terms - 7 | muscle or a ligament to the point that you have problems
8 . Lo 8 | for the rest of your life w1th that part of your body"
9 Q. -- if cars are going -- 9l A That'spossible. =
10 MS. SINGER: objection. 10— Q. Have you treated people over tre years,
1 MR. JOHMSON: Lbizc ¢ . 11 Doctor, with long-term -- just to use an example of this
12 A. That all depends how they're going and how|12 soft tissue problem -- with long-term low back problems
13 the passengers are seated and whether they have a |13 not involved with the spine? In other words, you know
14 headrest behind their head. Are you talking about their |14  that they have a muscular problem with the low back.
15 necks now? 15 Have you seen people --
16 Q. Okay. WEell, let's just talk about speed. 16 A Muscles of the spme?
17  If someone was rear-ended by somebody going ten miles per |17 Q. The muscles surrounding the Spineg JEs.
18 hour, you would expect less force than if they were 18 A. These are not involving the lumbar spine?
19 rear-ended by somebody going 40 miles per hour; isthata |19 Q. Not involving the bony part of the spine.
20 general - 10 “A. Yes
21 MS. SINGER: _Objection. a1 Q. Soit is possible to have long-term
ould certainly be less force on the |12 permanent soft tissue problems?
i T e 13 A It's possible.
24 - , % Q. Now, in this particular case, Dr. Kaufman,
25 know about the person; that |25 you were hired by the Allstate Insurance Company to
‘ Page 31 Page 33
1 ‘. , 1 examine Patricia Morris and to issue a report to them and
2 Q Do you have any familiarity with the 2 testify if necessary; is that the idea?
3 severity of this particular collision involved in this 3 ‘AL Yes: : :
4 case? 4 Q. When you examined Patricia Morris -- and, 1
5 NO: s . | 5 think, you mentioned this in the first part of your
6 Q. So as to the speed of the vehicles, you're 6 report -- a member of our office accompanied her; is that
7 _not familiar with those facts? 7 accurate based on your report?
8 AN — A 8 A. Lori Weisman.
9 . As far as the severity of the property A \ 9 Q. Right. Now, if our information is based on
10 famage to the vehicles, you're not familiar with those ™ | 10 notes taken that the exam started or you came in to see
11 flacts, I take it? L1 Patricia Morris at about 9:35 in the morning, do you have
12 Ijus take care of people, not automobiles. |12 any idca if that would be accurate, do you keep those
13 . Okay. Now, the fact that someone has 13 Kkinds of times?
14 | degenerative arthritis in their spine, as a general 14 A. No, 1 don't keep track of how much time. 1
15 | statement would you agree with me that that may make they |5 take as much time as is necessary and I“leave I dmx t o
16 | person more susceptible to injury? In other words, when 16 . keep track of the time: Lo i
17 {they're involved in something like an automobile 17 Q. Based on your custom of domg thmgs 1f we
18 \collision, if the spine has already started to deg I8 noted that the history went from about 9:35 to 9:40,
19 ‘o some extent with arthritis can that make the person |19 approximately five minutes, would that be consistent with
20 Incrable to being hurt? L 120  this type of a case?
21 A Yes. o S I Y MR. JOHNSON: Objection.
22 Q. Now, we talked, I think counsel used the 22 A. No. What I've testificd to this afternoon:
23 expression, but if he did not, soft tissue. When we talk |23 - 1'm sure of, T don' t know how 1ong it took.
24 about soft tissues, and you orthopedic doctors talk about 24 Q. I'm saying based on --
25 soft tissues, are we referring to non bony things like »5 . A. T think that five minutes to take the
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mprobably a lot less than it acmally took. Tt
much 'longcr than that, but I don t know

owlong it - :
Q. Okay. If the phy5|cal exam was noted to be
from 9:43 to 9:55, in other words, 12 minutes, minus
there was four minutes apparently you were called away
for a phone call, so approximately eight minutes to do
your == I'm talking about the nands-on portion of the
exam. Would that be, do you think, consistent with
either your memory or your report’) /QU'@)@,@E\

Q. Okay. Now Wlth respect to the history
given to you by Patricia Morris, | think she stated --
you can look at it, if you want, page 2 of your report,
paragraph 2.

In paragraph 2 Mrs. Morris said there
have been no previous or subsequent injuries or symptoms

in the low back or neck: did I read that accurately?
A In the above areas, that's right.

[ i e
W N PO

W 00 ~1 & L B W N -

“but you can 't actually feel You havc to dcpcnd on them‘

Page 36

Q. I mean, but have you been provided -- as far
as the medical records, do you know of anything different
than that?

A. No, not that | know of.

Q. Okay. You cannot, as a physician, feel
somebody else's pain, is that generally an accurate
statement, other than 1 know you can sense spasm and so
forth, but you can 't actually feel somebody's pam"

Al You can try to assess lt by thc way they

to tell you when it's palnful

Q. Sure. | mean like if I'm sitting here W|th
a headache, as a physician you can examine me for an
hour, you can't necessarily tell | have a headache; is
that generally true?

A. Not generally true. T think most patients
that'we cxamine who have: pam appear to bc in: pam You:
look at'them'and they look like they're in pain, t.hcy
move like they're in pain, but I can't feel the pain if
that's your question; I just observe it.

Q. Okay. If you assume, Doctor -- | understand
what your findings are and that you felt that you could
not find any neck problems with Mrs. Morris; is that your

age 35
1~ Q.7Soin the relevant areas that were

2 ; complained about in this collision, the low back and the
neck, she said that she has not had any other injuries
like automobile collisions or falls; is that what she
stated?

3

Q Do you have any |nformat|on as supplled by
defense counsel, that you feel that she was not accurate

4
S
6
7
8
9| inany way onthat?

i0
1
12
13
14
15 :
léf’f Q. She also told you, I thmk --and it's in

Q. So, at least to your knowledge, based on
your review of the case, you know of no significant
injuries to her low back or neck"

17 your report -- that she was in good health generally; is
18 that what she stated’)

9 o e o

20 Q. And that she's had no serious |IInesses or

21 operations in her llfe is that the idea?

22 A That's

23 Q To your knowledge based on what you've

24

reviewed, that s accurate?

-
A

D 00~ Oy th BN

I =
i )

12
13
14
15
16
17

118

19
20
2

—

22

23% A. Shc

25

/ Page 37
position?

A. | said -- no, that's not what I:said.

Q. What was your finding with regard to her
neck? ,

A. She said that she had pain on turning her -
head and bending her head, but T found no: substantlatmg
findings to substantiate that. ,

Q. I'm saying that came from her, you dldn t
find any problems with the neck?

A. I didn't find any objective evidence of any
injury, that's correct.

Q. Right. Okay. If you assumed -- I want you
Just to assume for the purpose of this question that
she's had neck pain on and off since tre collision three,
years ago. Can’ n you just assume that fact,'whether you_
believe it Or not, can you assume that for the purpose of
_this question?

A, I'llry. i :

Q. Qkay. If you assume that fact and assume
that she did not have any other injuries that we know of
regarding her neck, would you know of any other cause of
her problems other than the collision?
s got degenerative changes in her neck
ight have some pain from that. .

Q. Soit could be either; it could be from the
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' »mlt could be from the colliston?

Page 38

Or maybe a combma’aon"

Q. Dr. Kaufman, do you know who her treating
physicians were in West Virginia?

Q HOﬂA@Et Dr. Wolford. did you review his

the neck; is that right?

 injured necks, but I don't operate on them.

regular basis, correct?

Page 40
Q. Did you note anything in your report \
indicating that Patricia Morris you felt was somehow
grossly exaggeratmg her symptoms or anythmg like that?
A:'No. ' o
Q. Doctor, you are an orthopedrc surgeon,
meaning part of your work mvolves surgery, correct?
A. That's correct. .
Q. You currently though you do not operate on

A. That's correct. 1 take care. ‘of alot of
Q. Now, as far as examining people like

Patricia Morris, in other words, on behalf of an attorney
or an insurance company, you do these examinations on a

16 “A. About five percent of my patrents that T see
ords? 17  are for a plaintiff's attorney or defense attorney or
18  Industrial Commission of Ohio ora second opinion or
: f'y“records from him. 19 third party; that sort of thing.
Q How about QL_}Me_lnSjlnq 20 Q. Okay. In terms of examining for lawyers --
21 let'sjust call it medical/legal type.
22 A. Consultations, I don't keep them separate 1
23" 'don't know.
|24 Q. Interms of these examinations that we're
25 talking about, based on other cases we've had would you
Page 39 / Page 41
1 say that-six to eight per week is a ballpark fair
I e : 2 estimate?.
3 Q ‘That was when you prepared W|th defense 3 A._Yes, I think about six probably, something
4 counsel beforehand? 4 like that. Some weeks less, but about that.
5 he“shoixied‘ them to'me, yes. 'This 5 Q. Give or take. Your charge for when you
6 had occurred since 1 had seen her. ' Thadn't seen her. 6 examine and issue a report in a medical/legal context is
7 Q. Now, you normally note in your report if you 7 33507
8 have a problem with a patient; if they're not cooperating 8 A. That's correct.
9 sually note that? 9 MR. JOHNSON Objection.
0 ‘ ' 10 BY MR. WEISMAN:
1 ¢ You did not note any Liffi ultres 11 Q. Is that the minimum charge typically?
2 _particularly with Mrs. Morris, did you? 12 A. That's the only: charge.
3 NO: e 13 Q. If the records are more voluminous, there's
4 Q. Soat least based on your report -- | know 14 no additional charge?
5 you don't have a specific memory you mentioned, but based {15 A. Well, if there's a lot of records, but 1f v
6__on your report, Patricia Morris was cooperative with you? |16 there's not very many records I don't charge for. them.f
7 : record that she was not. 17 Itjust depends if it's going to take another hour'to go-
8 Q And apparently when you took the history she |18 over the records, I obviously would: charge more for. that,
9 answered your uestlons m a strarghtforward manner? |19 but it's a flat rate charge for the examination and the
arently. : 20 report regardless of how long the exammatmn and the
1 Q. And from time to time do you note in the 21 report takes.
12 report if you feel somebody is exaggerating or misstating 2 Q. A_deposition I|ke we're domg here tod :
13 thelr symptoms, you'll put that in the report from time |23 again, ballpark estimate, if we said that you're
24 testifying about twice a week in medical/legal matters,
‘mig 25 is that a fair estimate?
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Objectlon

ight. for a half a day.
MR JOHNSON objection.

BY MR. WEISMAN:
Q. Well, here, we started here at about 4:30,
9 correct? We were supposed to, | was a few minutes late.

Q Okay, And you prepared with Mr. Johnson
prior to the deposition?
'We talked for about a half an hour.
Q. Well, in any event, you prepared for a half
an hour, I'm gorng to estrmate thrs wilt be an hour and a

Z Q Okay You ve been revrewrng matters for

attorneys and issuing reports 5 and testifying for some 30|
_years of your practice, correct!™ |

RICHARD S. KAUFMAN, MD 11};22 -0
44

the last three paragraphs of your repo yon Patricia
on the

Morris starting with, on the second page,
above history"?
A. "Based on the above hlstory and physical

" examination, I find no ob)cctxvc evidence'of injury at

this time." ‘And, of course, I did not.’ Dlagnosxs is
based entirely on what the: ‘patient has told me, possible

, cerv1ca1 myofascxtls _The diagnosis is bascd entircly on
the: pm »jxent § statcment that she had pam on: ncck motion,

, whlcli is’ correct There are no substantlatmg, that is

' confirmmg, subjective or objccnvc ﬁndmgs I find no

: objectxvc or subjective evidence of injury to the’ lumbar
‘spine, whlch is the low back at this time, which is
absolutely true, ~

. Showmg you- a;r@port another case handled
by our ofﬁ Frankkﬁ Delancy\\qould you read the last
paragraph of: LhéfepQrt June ané) of *92, would you read
the last paragraph of that report’) 5-( i
MR. JOHNSON: objection. 7
‘A 1992, so that would be three and a half -

_years ago.

Q. Right. Just the last paragraph.

A. ""Bascd on the above history and physical
cxamination; I find no:objective evidenceiof injury at
this time.  Diagnosis is based entirely on what the:

Py 43

Q. When you examine in these type of
medical/legal situations, you take the time to treat each
_case with care, I take it?

Q And each case is drfferent and unrque’)

Q. What | mean by that is you've got a

9 different patient and they're giving different histories,
they've had different things that cause their injury, so
each situation is umque and different generally‘7

. There are a lot of people --
automobue collisi ns

: injured in automobile

that certamly is not different

17 ther, but I treat all patients as
18 individuals and as unique people.

19 Q. * therefore, d have :hfﬂ

20 fusi on different cas:s, case to case?

21 sarily. I mean, it all depends

22 with them Agam as I say, there's a lot

I may come up: thh the same dtagnosxs on
ore than one occasion, it all depends on the individual.

O 00 ~N O L DWW

bt b e
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13

Q. Doctor. would you please read for the jury

Page 45
.patxcnt told me, possible lumbosacral myofascitis, Thc
 diagnosis is based entirely on the fact the patient said
he had mild pain on motion."
So this is another case of yours that
didn't have very much wron_gc( ‘‘‘‘‘ \B
Q. Yes, and here's another Anita Sandor,
A. Ican't help it your caée&_%ww;/f/
Q. August 27 of '92. If you would, just read
the last paragraph. e
MR. JOHNSON: Objection. ’
A. 1 don't pick the people you represent.
"Based on the above history and physxcal A
cxamination, T find no objective cvidence of i injury at

this time.” There was nothing wrong: w1th this patxent
"My dxagnosxs is based enttrely on what the patient has

So again --
Q. Here'sa chenG
of '93. e A
A. This one was in '92 ‘as wcll

Q. Would you read that last paragraph” ,

“A. This one is in '93, okay. "Based on'the
above history and physical examination, I find no
objcctive evidence of injury at this time.: My diagnosis
is based entirely on what the patient has told me, a
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trying to bnng in.

MO strike.({ ¥
~"Here's a rgport dated t 10 £'92o0n
ayw, one¢ our i . Here the last--
racketed the t1  sentences ld you

read that, please, for the jury?
_MR. JOHNSON:

OOt B W N -

[
N = O

13

17

119
20
21
22

24
25

"hand on it, but I know therc havc been reports, actually

Page 4T
Q. Asked by the defense -- where you wrote a
report favorable to an injured plaintiff?

A. Oh, yes.
MS. SINGER: objection. \%
MR. JOHNSON: Objection.

A. Tcan't find it. Of course, I can't put my

reports in which --

Q. Doctor, if you would just answer my
uestion.

: S Yes.

. Can you locate one now’7

) okay, thanks 1
i gfunher objection.

(Thereupon, théte was a brief recess.)

¢

Q%(g%( S-EXAMINATIO@

Q. Doctor, my name is Marilyn Singer and I'm
representing the Anthem Insurance Company in this lawsuit
and | have a few follow-up questions.

You were asked in your direct examination
by Mr. Johnson to review some test results, specifically

lﬂ’age 47

sohd rv1cal fusion.” That is her neck was
solid and she was still complaining of pain.

Q. Now, Doctor, I guess it would be your
position that that's coincidental. That's just a sample
of the reports that I pulled, but let me ask you this:
You were examining, you said, in the ballpark of six a
seven people a week? ) ,
believe I said sifxv. 1 thmk you' said five

I sald Six to elght |t was an estlmate and

Q.
you said around that, maybe six. W
Objection

._.
m/a:;uwpoxooo\l@m&wwu—

In any event, over the Iast couple of years

)
you've issued literally hundreds of reports in
medical/legal cases if you did the multiplication,

— b
o o 3

g
<

Q. My question to you is this: Can you either
name or locate here in your office a report where you
on behalf of the defense -

:on bchalf of anybody, I'm

[ 4
1 % I
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Page 4
the result of a cT myelogram. Could you tell the ladies
and gentlemen of the jury about the accuracy of aCT
myelogram as a test for determining problems with
somebody's cervical spine?

MR. WEISMAN: Objection. §Ccpt

A. It depends what the problems are; 'If the
problems are pinching of a ncrvc root xrntatxon ofa ,'
nerve root because of somcthmg pressmg onit, it's very.
accurate. There may be other problems in the ccrvxcal
spine, but a CT myelogram is pamcularly accuratc for
outlining the nerves and the spmal cord and 1f thcre §
anything pressing on those. '

Q. Would that include a bulgmg dlSk pressmg
on a nerve root?

A. Yes, bulging disks, as well.

MR. WEISMAN: Objection.
BY MS. SINGER:

Q. And, in fact, the test results that you
reviewed showed no such bulging disk and no such
irritation of a nerve root; is that correct?

MR. WEISMAN: Objection.S(CO@

A. That's correct. o G

Q. And you were asked on cross- examlnatlon by
Mr. Weisman if a person can have a permanent soft tissue
injury and you indicated that a person could.

Sa
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1 In your experience, Doctor, when somebody | 1 (DEPOSITION CONCLUDED.) :
2 does have a permanent soft tissue injury. Is there 2 (SIGNATURE WANED.)
3 as subJectlve fmdmg of th t n 3 ---
4 : i X
5 | 5
6 16
7 7
8 8
9 9
10 muscles: ligaments. = |10
11 Q C And in thls case i Pamcxa Moriis 11
12 you u that she 1 24 of some pain On some motion |12
13 ofher ck,1 youdidn'tfi dany ¢ esp>
i+ tenderness; is that correct?
15
16 ). You indicated tt you don't do neck surgery 16
17 anymore or now anyway, but do you evaluate people and 17
18 then refer them out for surgery of tl e neck’ 18
23 MS. SINGER | don't have ar 23
o4 ther questic Thi  you very h. 24
25 --- 25
Page 51 Page 53
1 RECROSS-EXAMINATION | STATEOF oHIO ‘
2 COUNTY OF CUYAHOGA. ) SS:
2 BY MR. JOHNSON
3 Q. Doctor, just a few follow-up questions. j ‘ LAUCRE:J'IFZQ;ENT < Notry Public
4 Mr. Weisman asked you if there was any o - N
5 indication in the records that Mrs. Morris had any pain ° W'th'_n,andfmmc Sute ?f on. dUIy.colmm'SS'oned e
L. . ) 6 qualified, do hereby certify that the within-named
6 oOr restriction of movement in her neck before this 7 witnes, RICHARD 5. KAUFMAN, M.D.wzs by me firstduly
7 aC(_:lde.nt. My queStlon to youis dld you f'm_j any 8 sworn to tell the truth, the whole truth and nothing but
8 Obje_Ctlve SIgns that She_had any pain or restriction of 9 the truth in e cause aforesaid; that the testimony then
9‘ motion when you examined her? 10 given by him was reduced to stenotypy in the presence of
: Qf some pam On motlon Of hcr ‘11 said witness, and afterwards transcribed by me through
1 necks: : tl’l :tlon Of motxon at an 12 the process of computer-aided transcription, and that the
12 Q. Okay When ﬁewoman that accompanled 13 foregoing is a true and correct transcript of the
13 Patricia Morris came to your office along with l4  testimony so given by him as aforesaid.
14 Mrs MOITIS dld She tell you that she was Mitch 15 | do further certify that this deposition wm taken
]5»: n law? . 16 at the time and place in the foregoing caption specified.
1 bly dld Ctuany Obvxously her 17 | do further certify that { am not a relative,
1 i an and I kncw she muSt bc related to- 18 employee or attorney of either party, or otherwise
‘peop c¢an the Ofﬁcc L s {19 interested in the event of this action.
MR. JOHNSON DOCtOI’, that's 20 INWITNESS WHEREOF . | have hereunto set my hand nnd
8.” the queStionS I have, thank you. 21 affixed my seal of office at Cleveland, Ohio, on this 3rd
MR. WEISMAN: Thanks. Nothing 22 day of November, 1995.
further. 21
THE WITNESS: I'll waive 2 i Tor the Sie ot O PUPlC
viewing and I,H waive Signing. 25 My commission expires December 3, 1995.
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