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(Defendant's Exhibits A t h r o u s h  R, 

inclusive, were marked f o r  i d e n t i f i c a t i o n )  

RICHARD S. KAUFMATJ, M. De 

of l a w f u l  age, called by the Defendant f o r  examinat ion  

pursuant  to t h e  9 h i o  R u l e s  of C i v i l  Procedure, h a v i n q  

been  Eitst d u l y  swornl  as h e r e i n a f t e r  certified, was 

examined and testified as fol lows:  

EXAMTNATI011 OF R I C I I A R D  S o  KAtTFMAFlp PI. n* 

BY M R o  O'DONNELL~ 

0 Doctor, my name 'Tam O'nonnefl, and T ' m  an 

at torney  repressntinq Proqresaive R a p t i n t  

D i s t r i c t  Association in the case of L f l l i a n  

c i l l i a m  v e r s u s  P r o q r e s s i v e  R a p t i s t  D i s t r i c t  

ABsociation. 

Woula you please tell t h e  j u r y  your f u l l  

name? 

A Richard S, Raufman. 

MR, POMERfiNTX : For t h e  record,  

I just want t o  not0  my objection t o  t h e  use of 

t h e  videotape a t  t r i a l  i n  this matter. 

M R .  0' DONNELL; May I ask 

your -- t h e  r e a s o n  for your o b j e c t i o n s ?  

MR. POF4ERANTZ : N o  compl iance  

w i t h  t h z  civil rulinqs and r u l e s  of 
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s u p e r i n t e n d e n c e  w i t h  t h e  use of v i d e o t a p e d  

d a p o s i  t i o n B ,  

HR e 0' D)ONF.IRT,L 11 Were you 

n o t i c e d  t h a t  there was ta be R v ideotaped  

dopoGit ion t o d a y ?  

I4R. POMERANTZ: Yes. I am 

waivinq any object ions t o  notice.  

MR, O'DONNELL: F?hat is 

specifically t h e  non-compl iance  t h a t  you' rc, 

c o m p l a f n i n q  o f?  

PIP, , POMERANTZ t I ' m  j u s t  qoina 

to l eave  t h e  objection at t h a t  and let the m d q e  

r u l e  on it. 

FIR, 0' n O M N E t L  t Do you r e a l i z e  

you are to bring w r i t t e n  objections to t h i n  

deposition? 

FIR. PD?QERANTZ : Yes, 

FIR, 0' DONNELL t D i d  you b r i n q  

any w r i t t e n  object ions  today? 

MR, POMERANTZ : Tom, I d o n ' t  

want t o  have a l e q a l  arqument, 

MR. O@DONNELL: TPhat'B f i n e ,  

You d i d n ' t  br ing  any w r i t t e n  object ions.  

MR, PONERAWTZ t I made my 

objection.  You can c o n t i n u e ,  
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Doctor, would you e x p l a i n  t o  the jury  -- I ' m  

SOKKy. 

Are you a licensed p h y s i c i a n ?  

Yes, I ' m  a p h y s i c i a n  and surqcton and Hene 

t o  p r a c t i c e  i n  t h e  S t a t e  of O h i o  since 

1 9 5 6 .  

Would you explain t o  t h e  j u r y  your education and 

bnckqround? 

1 r e c e i v e d  my R A  dearee from Yale University 

summa cum l a u d e  in 1 9 5 2 .  1 received my F9.n. 

deqree from Columbia University in New York C i t y  

in 1956. f then had five y e a r s  of pos t- araduate  

t r a i n i n g ,  a year of i n t e r n s h i p  a t  Mt, S i n a i  

f losp i ta l  i n  C l e v e l a n d ,  a v e a r  of r e s i d e n c y  at 

University Hospitals in C l e v e l a n d ,  two y e a r s  of 

o r t h a p e d i c  surqcrv  a t  m. S i n a i  noerpital ,  and a 

year of orthopedf c surgery  a t  I n d i a n a  University 

Medical C e n t e r  i n  Indianapolis. 

Okay. What areas was your i n t e r n s h i p  and 

residency c o n c e r n e d  with? 

Well, t h e  i n t e r n s h i p  was a t o t a t i n q  i n t e r n s h i p  

which  was 8 -- covered all fields. My f i r s t  

year of residency wae a general surgery 

residency, and my last three  years of t r a i n i n g  
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were e x c l u s i v e l y  orthopedic surqery .  

All r i q h t .  NOW, a?*  you a n r a c t i c i n q  p h y s i c i a n  

today? 

Yea, I ' m  in the p r i v a t e  P r a c t i c e  of m e d i c i n e  

since 1961, w h i c h  is now 27 y e a r s ,  

O k a y ,  What s p e c i a l t v  a r e  vou l i m i t i n q  v o u r  

p r a c t i c e  to? 

O r t h o p e d i c  s u r q e r y  a i n c e  'I went i n t o  p r a c t i c e .  

All r i q h t ,  And i s  t h e r e  such a t h i n s  as beins 

"baard c e r t i f i e d " ?  

Yes. 

And w o u l d  you e x p l a i n  t h a t  t o  the j u r y ?  

F?e11, when I wa8 board certified, you had  to -- 
I had to have, of coitrcwl t h e  four yea r s  of 

medical  school and the five years of 

post-qraduate t r a i n i n q ,  T t h e n  took a series of 

w r i t t e n  and o r a l  e x a m f n a t i o n R  w h i c h  I sass5d t h e  

f i r s t  time. 

T. t h e n  had t o  be i n  p r a c t i c e  a minimum of 

two and a h a l f  y e a r s  and took a second set of 

written and o r a l  e x a m i n a t i o n s  which  I a l s o  

passed  the f i r s t  time and wets certified by the 

American Board of O r t h o p e d i c  Surqety a s  a 

specialist and f u l l y - t r a i n e d  orthopedist  in 

1963 

2 4  
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Okay, What s t a t e s  are  you licensed t o  prac t i ce  

m e d i c i n e  in? 

Bes ideR Ohio ,  I'm l i c e n s e d  t o  Pract ice  in 

I n d i a n a  and i n  California. 

w h a t  s p e c i f i c  hospitals a r e  you a f f i l i a t e d  w i t h ?  

I'm on t h e  active e t a f f  a t  Suburban Communitv 

f l o s p i t a l  where I'm the c h i e f  of o r t h o p e d i c  

surgexyt Mt. S i n a i  f f o s D i t a 1 ,  f l i l lcrest )Tospital  

I was t h e  ch ie f  of o r t h o p e d i c  s u r a e r y  at 

Women's G e n e r a l  f losp i ta l  f o r  about: 23 y e a r s  

u n t i l  it r e c e n t l y  closed, and T f m  the orthopedic 

c o n s u l t a n t  t o  t h e  A r t h r i t i s  C l i n i c  a t  the 

C l e v e l a n d  ? f e t r o p o l i t a n  General Ifospftetl. 

O u t s f d e  o f  your  practice, do you also t e a c h ?  

Yes, I am a c l i n i c a l  i n s t r u c t o r  a t  t h e  Case 

t fes tern  R e s e r v e  O n i v e r s i t y  Fledical School in 

o r t h o p e d i c  s u r q e r y ,  and r was a professor at t h e  

Ohio Colleqe of Podiatry for  about 20 years. 

Have you p u b l i s h e d  any p a p e r s ?  

Y e E ; ,  I've p u b l i s h e d  s e v e r a l  pepers deal incr  

pr imar i ly  with t h e  h e a l i n g  of broken bones, w i t h  

fractures, and I have g i v e n  innumerab le  papero,  

Mast -recent ly ,  I was invited to give! R 

paper a t  t h e  Orthopedic S u r g e r y  Grand Rounds a t  

Harvard University H e d i c a l  S c h o o l  i n  n o s t o n ?  T 
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gave the Harold Cummfns Lectureship at Tulanc 

U n i v e r s i t y  i n  tfew O r l e a n s ;  I was i n v i t e d  to 

p a r t i c i p a t e  i n  a panel on f r a c t u r e  h e n l i n c r  at 

t h e  Mid-America Orthopedic  f l e c t i n q  a t  Colorado  

S p r i n g s ,  Colorado; and j u s t  a few m o n t h s  aqo I 

qave the D r .  R u s s e l l  Rizzo Memorial 7,ectureship 

at St. J o h n ' s  Hospital h e r e  in C l e v e l a n d .  

Are you a f f i l i a t e d  w i t h  anv p r o f e s s i o n a l  

associations? 

I ' m  a member of t h e  Cleveland Academy of 

F k d i c i n e ,  the O h i o  State f l e d i c a l  A s s o c i a t i o n ,  

and the American Fleclicnl  A s s o c i n t i o n ,  t h e  

C l e v e l a n d  OrthopPdic Club,  t h e  Ohio State 

O r t h o p e d i c  S o c i e t y ,  the Great  Lakes O r t h o p e d i c  

C1 ub, the Mid-Ameri ca Orthopedjl c Society, t h e  

C l i n i c a l  O r t h o p e d i c  S o c i e t v ,  the R i a e l e c t r i c  

Repair and Growth Soc ie ty ,  the American Colleqe 

of Thermography. 

I ' m  a f e l l o w  of the American Colle?qe of 

Surgeons and a fellow of the American Academy of 

Orthopedic  Surgeons rand I ' m  a diplomate  of the 

American Board of Orthopedic  Siirqery. 

NOW, as  f a r  aa your board certification is 

concerned, do you have any other qualifications 

such 88  a d ip lomate  of it? 
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Well, that is -- "diplomate' means t h a t  1 have 

been acespted  by t h e  board as a f u l l y - t r a i n e 4  

specialist in orLhopedic  Siirqery. 

A l l  r i q h t .  Will you explain to the jury  what 

o r t h o p e d i c  surgery consists of?  

Orthoped ic  Rurgery is t h e  branch of medicine 

t h a t  d e a l s  w i t h  the diaqnosis and t r ea tment  of 

diseases and injuries t o  what we c e l l  t h e  

locomotor system, t h a t  is, the parts of t h e  body 

that move you a b o u t ,  t h e  bones  and joints and 

muscles and t e n d o n s  and l i q a m e n t s  of the back 

and the arms and less.  

And what  is t h e  s p e c i a l t y  of podiatry? 

Podiatry is a -- n o t  really a medical s p e c i a l t y .  

It's a -- it's A separate f i e l d  by itself. T t ' s  

n o t  part  of reqular  medicine and d e a l s  only with 

t h e  foot .  

Okay: 

j u s t  the f o o t ,  and if sof what areas? 

Umm, well, 1 don't know of any h o s p i t a l 3  i n  

Cleveland where t h e y  c a n  treat anythins beyond 

t h e  foot .  They -- they claim e x p e r t i s e  in t h e  

ankle, but not above t h e  ankle, But the -0 I 

don't know of any h o s p i t a l s  where they're 

allowed t o  do eurgery of the a n k l e ,  

Can a podiatrist treat other areag beyond 
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Are! podiatrists l i c e n s e d  the same R S  an P1.n.t 

for  example? 

Well, they are l i c e n f f e d  by thc gtate but  n o t  t h e  

same. T mean when 1 was licensed, I had  to t a k e  

a m e d i c a l  examination f o r  my l i c e n s u r e .  They 

c e r t a i n l y  d i d n ' t  take t h a t ,  They t a k e  same s o r t  

of exam for p o d i a t r y ,  b u t  it'a not  t h e  same 

exam. 

Uave you had accanion t o  treat persona with 

ankle i n j u r i e s ?  

Oh, myI y e s ,  ?la a n  arthopedistr I t r e a t  a l o t  

of a n k l e  and foot  i n j u r i e s ,  

Does t h a t  i n c l u d e  f r a c t u r e s  and s p r a i n s  of 

anlr 1 es 3 

Absolutely. 

Have you had accasionR t o  t r p a t  persons with 

foot i n j u r i e s ?  

Many , 

Such AB injuries s u s t a i n e d  by and a l l eqed  by 

L i l l i a n  Gflliam in this case? 

Yek3 * 

Are there d i f f e r e n t  types of fractures of bone, 

and can you o x p l a i n  t h e s e  t o  t h e  jury?  

Well, you can -- y e s ,  There  are! many d i f f e r e n t  

kinds of f rac tures .  Sametimes t h e y ,  fracturesr 
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are d i v i d e d  into a complete f r a c t u r e  throush  the 

bone a8 oppoaed to a c h i p  fracture. A c h i p  

fracture i s  just a s m a l l  piece of bone w h i c h  is 

pulled of f  w i t h  R liqament when t h e  j o i n t  i s  

spra ined .  I n s t e a d  of tearinq t h e  liqament, you 

tear  t h e  bone where t h e  liqament is a t t a c h e d ,  

and a piece  of bone cornea off with t h e  liqament. 

Then, of c o u r s e l  t h e r e ' n  open f r a c t u r e s  

and closed f r a c t u r e s  and comminuted f r a c t u r e s ,  

but b a s i c a l l y  3: t h i n k  that w h a t  vour q u e s t i o n  

was i n t e r e s t e d  in mostly is what is a c h i p  

frecture, which i s  a o n a l l  sliver of bone that's 

p u l l e d  of f  when a joint i s  s p r a i n e d  and instead 

of tearinq the ligamr?nt, it j u s t  p u l l s  o f f  a 

l i t t l e  piece of bone. 

0 Will t h i s  type of f r a c t u r e  s h o w  up on an x- ray?  

A Yes .  

0 Now, are you familiar with bunions? 

A Oh, y e s .  

0 Can you explain t o  t h e  j u r y  what R bunion io and 

where it's located? 

A A bunion  i s  a deformity of t h e  f i r s t  -- what we 

c a l l  m e t a t a r s a l  p h a l a n q e a l  j o i n t ,  w h i c h  i s  t h e  

b i g  toe joint a t  t h e  faa t .  A t  the base of t h e  

large t a e ,  t h e  b i g  t o e  (taeo aut toward t h e  outer 

Computer T r a n e c r f p t i o n  - WanOUs Report inq  S e r v i c e  
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s i d e  of t h e  foo t .  It qoes i n t o  what we call 

valgus. Instead of b e i n q  t h i g  wave it qoes 

across  the t o e  and the b a s e  of the bone E t f c k s  

out and t h e  deformity of t h e  toe s o i n s  a c r o s s  

and the bump is c a l l e d  a bunion. 

All r i q h t .  N O W,  in t h i s  case d i d  you have  

occas ion t o  examine t i l t i a n  C i l l i a r n ?  

Yesl s i r .  

A l l  r i g h t .  And when was your e x a m i n a t i o n ?  

I examined tls. G i l l i a m  on March 3 r d e  13r38. 

A l l  right. How d i d  ohe  come to be referred to 

you f o r  e x a m i n a t i o n ?  

I b e l i e v e  vou s e n t  h e r  hore .  Yes, n i r .  

Okay. Do you charue f a r  your servfces  f o r  

e x a m i n i n q  rfts. G i l l i a m ?  

Far my t i m e ,  of course. 

Okay. And f o r  your time €or  k i n a  here t o d a y ?  

Yes. 

And d i d  you charqe  me for  your time? 

Well, y e s .  

Okay. J u s t  so t h e  jury u n d e r s t a n d s  -- 
C e r t a i n l y .  

-- t h a t  y o u ' r e  t e s t i f y i n q  o n  behalf  of the 

d e f e n d a n t  i n  this case. 

wellr  I'm t e s t i f y i n g  on the request of the 

Computer T r a n s c r i p t i o n  - Wanous R e p o r t i n q  Serv i ce  



1 

0 2  

3 

4 

5 

6 

7 

n 

9 

10 

3- I 

1 2  

13 

1 4  

15 

16 

17 

18 

1 9  

20 

21 

22 

23 

2 4  

2 5  

d e f e n d a n t ,  I ' m  not testifyinq on  behalf of 

anybody. 

A l l  r i g h t .  

MOW, durinq t h e  courne of vour examination 

of Flrs. G i l l i a m ,  d i d  you receive anv r e c o r d s  

from our o f f i c e ?  

I b e l i e v e  1 d i d .  I have -- I b e l i e v e  the only 

record which T have  h e r e  i s  a report  from 

Dr. A r n o l d  on I 4 i R s  Gilliqm d a t e d  October  l o t h ,  

' 86 0 

DO you recall r e c e i v i n q  any r e c o r d s  from our 

office from Complete Foot Care, the a c t u a l  

records?  

Uh -0- no 

D i d  you r e c e i v e  the r e c o r d s  from Huron Road 

Hospi ta l?  

NO. 

18 it necessary t o  review records  s u c h  as that 

i n  order  to examine  r l t R .  G i l l l a m ?  

f4R , POFlERANTZ ; Obj e c t  i o n ,  

Mell, at: times it in. Tn t b i a  p a r t i c u l a r  casep 

it was not ,  

Okay. Now, -durinq the course of your 

examination of Mrs. Gilliam -- well, what does 

your examination cons is t  of 3 
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t h e n  took -- d i d  a p h v s i c a l  examination and took 

x- rays .  
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is a quote  -- R I  a c c i d e n t a l l y  etappad i n t o  a 

small hole and t w i s t e d  my r.lght anklea ,  unquote ,  
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(? A l l  r f q h t .  Would you explain to t h e  j u r y  what 

t h e  hfatory is? 

A A history is a series of q u e s t i o n s  which  a t e  

asked s o r t  of -- they're not leadinq questions. 

They're what we call opan-endpd questions in 

w h i c h  I t r y  to find o u t  from the patient w h a t ' s  

wronq w i t h  h e r ,  how it happened ,  hots it W Q R  

treated, what's atill qofng on at t h e  time that 

I examined h e r ,  

c! Okay, 

A It all depends on what she tells: me. I ' m  j t m t  

s i t t i n s  t h e r e  askinq h e r  ques t ions  and s h e  -- 
l 5  I I 
16 

17 

lrl 

19 

20 

2 1  

22  

i t ' s  up to h e r  t o  q i v e  me t h e  a n s w e r s ,  

0 A 1 3  r i g h t .  N o w ,  did you o b t a i n  Q history from 

Mrs. Gilliam? 

n Yes, I d i d ,  

Q And what was t h e  h i s t o r y  r e l a t e d  t o  you? 

A T h e  p a t i e n t  s t a t e d  t h a t  she was i n j u r e d  on 

October 5 t h ,  1985, when, as s h e  a t a t e d  -- t h i s  

25  She said t h a t  she was wear ing  what she 

I I 
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called nurse's o x f o r d  nhoea,  which are those  

so-ca l led  " s e n s i b l ~  shoes" ,  lace- up,  sensible 

shoes a t  t h e  time. S h e  was asked what k i n d  of 

shoes s h e  wore, and s h e  s a i d  n u r s e s  o x f o r d  

S h o e s .  

S h e  s a i d  that a l l  of t h e  pa in  and t h e  

Rwellinq was around the ankle at the time o f  her  

i n j u r y .  She s a i d  there was no swellins in t h e  

foo t  or t h e  metacarpal  p h a l a n q e a l  j o i n t ,  t h a t  

ic, the joints a t  t h e  base  of the tone.  She! W R S  

L 

sssked t h a t  specfffcsllv, and her answer wns khat 

t h e r e  was no swellins or Dain  i n  those j o i n t s  a t  

the t i m e  of t h e  a c c i d e n t .  

She s t a t e d  t h a t  Bhe had been  told that a h e  

bad ,  quote, " a  f r a c t u r e  of the l t t t l o  bone shown 

on x- ray",  u n q u o t e ,  in t h e  f i r R t  metacarpal 

p h a l a n q e a l  j o i n t ,  but  this was l a t e r  on, n o t  at 

t h o  time, 

A l l  r i q h t .  

P r i o r  -0 or t h a n  she had m e n  -- since t h e  

accident, s h e  had been tinder t h e  care  of Dr, -- 
she said Dr. Marvin A r n o l d ,  whom s h e  saw two 

months  a f t e r  t h e  a c c i d e n t .  

She s a i d  t h e  treatment consisted of 

whir lpoo l ,  h e a t  treatments, and i n j e c t i o n s  into 
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the f i r s t  metacarpal  -0 m e t a t a r s a l  phalanclleel 

joint. A q a i n ,  that'n t h e  base of t h e  h i a  t o e .  

S h e  s a i d  that Rhe'cl had -- s u h s e q u a n t l y  

had surqery  of t h e  l n r q e  toe  and removal of R 

piece of bone, t h i s  l i t t l e  pipce of bone she 

s a i d  s h e  h a d ,  

She s a i d  t h a t  p r i o r  t o  the o p e r a t i o n  -- 
p r i o r  t o  s e e i n q  Dr, Arno ld ,  s h e  s a i d  Ehe only 

had ankle p a i n ,  s h e  never had t o e  p a i n ,  she 

s a i d .  

At: t h e  present time, t h e  p a t i e n t  s t a t e d  

that her  r i g h t  a n k l e  p a i n  had improved, she 

s t a t e d  she still had some p a i n  located on the 

i n n e r  s i d a  of t h e  a n k l e ,  the p a i n  W ~ S R  scnid to be 

i n t e r m i t t e n t ,  t h a t  is, i t  came and went, and was 

mild i n  d e q r e e .  She s a i d  it: was made worse by 

cold and damp weather and i t  wae r e l i e v e d  a f t e r  

a while just g o i n g  away by i t s e l f .  
. 

And she s a i d  it came on a t  i n t e r v a l s  of 

about once e v e r y  one to f o u r  weeks and lasted 

one to t w o  h o u t e ,  That is about -- sometime 

b e t w e e n  one and four  weeks she only had one t o  

twa hours of p a i n .  

There was no spread of t h e  pain  from t h e  

a n k l e ,  it stayed tight there .  She s a i d  t h a t  t h e  
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symptoms i n  h e r  r i q h t  first metatnrffal - -- 
metatarsal p h a l a n q e a l  joint, t h a t  i o ,  t h e  hicr 

toe j o i n t ,  had p e r s i s t e d  and c o n s i s t e d  of what  

she c a l l e d  stiffness but  no p a i n ,  

T h e  p a t i e n t  s t a t e d  t h a t  s h e  worked i n  a 

baby day c a r e  c e n t e r  p a r t - t i m e ,  and she h a d  

r e t u r n e d  t o  r e g u l a r  work one month after h o r  -- 
o n e  month a f t e r  a c c i d e n t  -- one month a f t e r  t h e  

surgery -- I’m sorry -- and worked f o r  two 

months ,  b u t  t h a t  s h e  had t o  l e a v e  due t o  a n k l e  

s w e l l i n q  i f  she wan on h e r  feat too l o n q .  

S h e  s a i d  t h e r e  had b e e n  no p r e v i o u s  or 

s u b s e q u e n t  i n j u r i e o  or symptoms i n  t h e  above 

areasl that is, her  f o o t  and a n k l e .  She m i d  

t h a t  she had s u s t a i n e d  a b r u i s e  of t h e  h a e l  sfx 

y e a r s  previously, with aymptomw for one t o  two 

weeks, She s a i d  s h e  had been i n  good health 

w i t h  no s e r i o u s  i l l n e s s e s  or o p e r a t i o n s ,  

Doc tor ,  as a r e s u l t  of obtaininq t h e  history, 

d i d  y o u  conduc t  an e x a m i n a t i o n ?  

Yes, I d i d ,  The e x a m i n a t i o n  was limited o n l y ,  

of c o u r s e ,  t o  the r i g h t  a n k l e  and r i q h t  foot 

b e c a u s e  t h a t  was t h e  only part  t h a t  she 

compla ined  about, The r f q h t  ankle  joint 

revealed n o  s w e l l i n q ,  There  was no f l u i d  i n  t h e  
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joint, t h e r e  was no i n a t a b i l i t y  of t h e  j o i n t .  

Ranqe of mot ion  i n  t h e  j o i n t  was normal fn 

a l l  d i r e c t i o n s  and was p a i n - f r e e ,  that was to 

s a y  t h a t  t h e  p a t i e n t  c o u l d  b r i n u  h e r  foo t  UP 

normally, she c o u l d  b r i n q  i t  down normally, s h e  

could t w i s t  i t  s i d e  to side n o r m a l l y ,  and a l l  o f  

t h e s e  m o t i o n s  werc! t o t a l l y  p a i n- f r e e .  

There was some s t i f f n e s s  i n  the f i r R t  

m e t a t a r s a l  p h a l a n q o a l  j o i n t  in t h e  l a r q e  t o e ,  

p a r t i c u l a r l y  brinqinq t h e  t oe  down from t h e  

h o r i z o n t a l  p o s i t i o n ,  bendinq i t  towards t h e  a o l e  

of t h e  f o o t ,  but  t h e  m o t i o n  tias painless and 

t h e r e  was no t e n d e r n e s s  a b o u t  t h e  j o i n t .  

As a r e s u l t  of your e x a m i n a t i o n ,  was it: 

necessary to conduct  any tests? 

Y€?EJ, I took -- had some x- rays  t a k e n .  

Do you have those x- rays w i t h  YSU today?  

Yes? x do. 

A 1 1  righte Would you p u l l  out t h e  x- rays that 

a t e  numbered Defendant's E x h i b i t s  A throuqh C: 

and i d e n t i f y  t h e  x-rays and show them to t h e  

j u r y ,  please? 

C e r t a i n l y .  

The f i r s t  x-rayI  Defendant's E x h i b i t  A e  

The f i r s t  x-ray? A ,  i s  an x- ray taken by t h e  
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Cleveland Foot Surqeons on Auqust 2 7 t h r  1 9 8 2 ,  

and it shows t h e  x- ray of t h e  -- of the a n k l e .  

This if3 t h e  a n k l e  h e r e  ( i n d i c a t i n q )  and 

t h a t ' s  a p e r f e c t l y  -- t h i s  i s  t h e  t i b i a ,  t h e  

shin bone.  T h i s  i s  the f i b u l a ,  the little b o n e  

on the side, T h i s  i a  t h e  f o o t  down h e r e ,  

That'R a p e r f e c t l y  normal a n k l e ,  and t h i s  

is a s i d e  view of t h o  foot  and shows an 

essentially normal a n k l e  h e r e .  There's il heel 

spur back here, but that has  nothinq to do w i t h  

t h i s  case and apparentlv had no svmptoms. 

A I 1  right, Doctor, i f  I m i q h t  stop you now, 

T h i s  was i n  1982 t h a t  this x- ray was obtained? 

Yes. That's what  it says so -- t h e m  are t h e  

ones t h a t  were s e n t  to me, 

And this x- ray was sent to you by my o f f i c e ?  

Yes, sir, 

I s  a bunion shown there or is t h e r e  any c h i p  -- 
You c a n ' t  see t h e  b u n i o n  on t h a t  onep no, 

-- shown on t h e  t o e ?  

No, there's no chip shown.  

N O W,  Defendant'a Exhibit R, can you identify 

t h a t ?  

T h i s  i a  an x-ray taken March 19th, 1987. It's a 

very  poor q u a l i t y  x- ray.  
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Q Who o b t a i n e d  t h a t  x- ray? 

A Oh, t h i s  i s  from Cleve land  Foot S u r q e o n s ,  a q a i n ,  

on 1 C  March ' 8 7 .  And it's a n  x- ray of the s i d e  

2 5  

t 

-. .- 

of t h e  f o o t .  Rere's t h e  ankle, but  it's ;1 vcrv  

poor x-rayI and you can't r e a l l y  son v e r v  much 

on t h i n  x- r a y .  

T h i s  is an x- r a y  -- 
0 IR t h i s  x- ray marked here? 

A I ' m  s o r r y .  Yeah, this one I s  Auqust  27th, ' 8 2  

a q a i n .  

0 What is t h e  e x h i b i t  number? 

n This is C, and this shows x- ray  of the f o o t .  

T h i s  is '82 and t h i s  is a normal-appearins foo t .  

There's a very  slight bump h e r e ,  but  that's 

normal , 

r! All r i g h t ,  Now, t h a t  -- 
A T h i s  is '82 a g a i n .  

0 If I may s t o p  you 8t t h a t  point, t h e  hump on the 

f i r n t  FIP j o i n t  -- 
A T h i s  i s  t h e  first MP j o i n t .  n e r d s  the llarqe 

t o e ,  t h i s  is the metatarsal, and theffe are t h e  

lesser toes ,  Rere's the ankle back here ,  

0 Okay, Mow, t h e  bump -- i s  t h e r e  any c h i p  shown 

on t h e  bump there  -- 
A NQ. 
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-- on t h a t  x- ray? 

No, t h e r e ' s  n o t ,  

Okay, what  is t h e  next -- 
T h i s  i s  D, lJow, t h i s  i s  an x- ray taken December 

9 t h  ' 8 5 ,  and  it showa A little t h i n g  c i r c l e d  

h e r e  which i s  an -- i t ' s  A very small c h i p  on 

t h a t  joint t h e r e ,  and there's an arrow drawn t o  

one h e r e  which shows a little c h i p  f r a c t u r e  on 

t h e  t o p  of t h e  f i r s t  metatarsal p h a l s n q e a l  joint 

of t h e  foot, 

All r i g h t .  N O W,  i f  we can focus on  this exhibit 

for  a moment, Doctor -- 
T h i s  i s  D. 

T h i s  i s  Defendant's E x h i b i t  R, and who obtained 

t h i s  x- ray? 

I t  doesn't s a y .  

All right, 

But  i t  shows t h e  same p a t i e n t  number, 4 6 1 4 ,  as  

the prev ious  films from t h e  Foot C l i n i c ,  

Now, this was an x- ray prov ided  to you but  not  

one t a k e n  by you? 

That s c o r r e c t  , 

M O W ,  can you focus an the, top p a r t  of t h a t  x-ray 

where the circle is shown, 

Let's turn the f i lm 80 you can 8ee it b e t t e r .  
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A rq o . A c t u a l l y  -- a c t u a l l y ,  you can see -- a q a i n  

here's the -- h e r e ' s  the j o i n t ,  and it's -- the 
toe is a n g l e d  sliqhtly t h i s  wayI b u t  that's 

essentfally normal. And i f  you compare it t o  

x- rays t a k e n  i n  1982 -- 
Q A l l  right, And whiah e x h i b i t :  i s  that? 

n T h i s  is C -- t h e  t o e  is essentially the same. 

The amount of bunion  i s  really e s s e n t i a l l y  

unchanged.  

Q Okay. Mould you point  t o  the area of t h e  

bunion? 

A Well, t h i s  is where a bunion would  be, but 

it's -- it r e a l l y  is h a r d l y  t h e r e .  I don't 

really t h i n k  thatOs a significant amount of 

2 

0 Nowl d i d  you  draw that c i rc l e  o n  t h e  x- r a y  

t h e r e ?  

A No, the x- ray came w i t h  t h a t  circle drawn on it. 

0 Okay. T h i s  i s  a copy of the o r i q i n a l ,  i n  t h a t  

t r u e ?  

n Ye6, t h e s e  are copies. 

9 All r i g h t .  N o w l  what is d e p i c t e d  i n  that 

c i r c u l a r  area  on the x- ray?  

A T h e r e  i s  a very m i n u t e  l i t t l e  c h i p  of bone. 

0 A l l  r i q h t ,  Is t h e r e  s n y t h i n q  wronq w i t h  the I1P 

j o i n t  o t h e r  t h a n  t h a t  c h i p ?  
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bunion ,  actually. 

A l l  r i g h t ,  Now, bunion -- 
You w o u l d  expect. to see t h e  l n r q e  t o e  a n a l e d  in 

t h i g  direction and a his hump out h e r s ,  

Okay, 

R u t :  she really doesn't: have i t ,  

Rut on the x- ray shown i n  E x h i b i t  D, i t ' s  

beg inn ina  to form. 

Well, I t h i n k  it's really a b o u t  t h e  same 8 s  i t  

was t h r e e  years p r e v i o u s l y ,  

Okay, NOW, in x- ray 0 on t h e  left s i d e  of t h a t  

x-rayr  would you focus on t h e  p o i n t  where  t h e  

arrow i s  and t e l l  the j u r y  what t h a t  d e p i c t s ?  

T h a t  shows a very  smal l  c h i p  f r a c t u r e ,  t h a t  Is, 

a very small  s 1 i v t . r  of bone t h a t  9 s  rounded o f f .  

There are na s h a r p  sdqes, T h i s  i n d i c a t e s  t h a t  

it's a t  least five or s i x  months old, t h a t  i t ' s  

been  t h e r e ,  and t h a t  t h e  h e a l i n g  process has 

rounded i t  off so it no l o n g e r  has  any -- any 
sharp s u r f a c e s .  

If f can focus on your comment there, how can 

you -0 can you e x p l a i n  to the j u r y  how you 

determine t h e  age of a c h i p  f r a c t u r e  a g a i n ?  

Well, you c a n ' t  determine exactly how old it 5s. 

You c a n  d e t e r m i n e  t h a t  it'B o l d e r  than  f r e s h  and 
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t h a t  is, when you f i r s t  p u l l  a piece of bone 

o f f ,  it's qot s h a r p  edc~es,  j u s t  as when vou c h i n  

a piece of q l a s s ,  t h e  edqe of t h e  c h i p  i s  s h a r p  

and t h e n  i f  you l e t  it -- put it in an stream of 

w a t e r ,  l e t  it banq around f a r  a w h i l e ,  the s l a a s  

wears dawn and rounds  o f f  and that's e x a c t l y  

w h a t  happens  w i t h  the l i t t l e  D i e m  of c h i n  h e r e .  

It's l y i n q  in t h e  body .  The hodv rarindo 

o f f  t h e  -- absorho  t h e  s h n r p  edqes and rounds i t  

o f f  and R f t e r  aborrt Eivo r3r six m o n t h s ,  i t  

heqins t o  look l i k e  t h a t .  That could  he two or 

th ree  years old, but i t ' s  at l e a s t  f i v e  or s i x  

months  t o  be n i c e  and smooth l i k e  t h a t .  

A l l  r i q h t .  Flow, is t h a t  c h i p  l y i n q  i n  t h e  

joint? 

Na, i t ' s  l y i n q  on t o p  of the joint. The j o i n t  

i s  r e a l l y  here, and this i s  r e a l l y  lyinq i n  the 

soft t i ~ s u e 8  above t h e  joint. 

Okay. N O W,  d i d  y o u  have  any o t h e r  x- rays? 

T h e n  I have t h e  x- rays t h a t  were t aken  here. 

This i s  Exhibit E, w h i c h  is a g a i n  an x- ray  

of t h e  ankle, t h e  r i g h t  a n k l e ,  t a k e n  in my 

office on March 3 r d  of '8R. And t h i s  i s  R 

p e r f e c t l y  normal a n k l e .  This is t h e  s h i n  bone, 

t h i s  is t h e  f i b u l a ,  the small bone,  There's the,  

~~ 
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bone from t h e  f o o t  t h a t  goes i n  the ankle - j o i n t *  

T h i s  is t h e  ht?e l .  The foot is  q o i n q  o f f  this 

way ( i n d i c a t i n q )  and t h a t %  perfectly normal 

A l l  r i g h t .  

Except f o r  a l i t t l e  -- I say s h e ' s  qot a h e e l  

s p u r ,  b u t  that'a n o t  part  of this a t  a l l .  Ghe 

had no t r o u b l e  from that. 

Did  you o b t a i n  -- and w h a t  other  x- rays  d i d  you 

obtain? 

T h i s  i s  F ,  which is an x- ray  of t h e  r i q h t  a n k l e  

from t h e  front, Aqain ,  t h e  s h i n  bone and the 

f i b u l a ,  the l i t t l e  bone on t h e  o u t e r  s i d e ,  t h e  

a n k l e .  This io ~n o b l i q u e  view, t u r n f n q  the 

f o o t  sliqhtly so you qet a n  angle vfew, and 

these are all normal x- rays .  

A n k l e  x- rays  are perfectly normal. 

A l l  r i g h t  E x h i b i t  F ,  a q a i n ,  was o b t a i n e d  i n  

your o f f i ce .  

T h e s e  were taken a l s o  Harch 3 r d ,  1 9 8 8  i n  my 

o f f i c e .  

E x h i b i t  G i s  a l s o  an x-ray taken in my 

of f i ce  March 3rd .  Thin Ss the foot itsslf~ 

taken from t h e  s i d e .  Againp the lcq and t h e  

ankle ,  the foot ,  and now r i g h t  here  where you 

had a -- l e t  me draw it where you can see it. 
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~ . I I C  c n i p  f rac ture  w h i c h  s h e  had befo 

there'a s t i l l  a piece oE bone there, w h i c h  s h e  

had had before.  

Is the bone still t h e r e  in t h i s  x-ray? 

Yes 

Okay, 

S t i l l  there. 

In other words, BO I can clarify that, t h e  c h i p  

part that was supposnd t o  be removed is still 

p r e s e n t ?  

Yes .  

f4R , PONERAMTZ I Object  i on t 

1 e a d i  ng . 
Y e s ,  t h e  c h i p  of bane that was present  on the 

prev ious  x- rays is s t i l l  t h e r e .  

Okay, 

t h e  objection. 

L e t  me rephrase t h e  q u e s t f a n  in l i q h t  of 

Expla in  t o  the jury  a g a i n  what is d e p i c t e d  

in that c ircu lar  area.  

The p n t t  t h a t  I ' v e  c i r c l e d  w i t h  t h e  wax pencil 

i n d i c a t e s  t h e  small  c h i p  of bone t h a t  was 

present  pr ior ,  on t h e  prior  x-rayr  and is s t i l l  

p r e s e n t  today. 
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Did you o b t a i n  any other x- rays? 

And t h i s  is a n o t h e r  x- ray  of the f o o t  t a k e n  

Auqust -- or t a k e n  ? la rch  3 r d ,  1988 i n  my office. 

T h i s  is t h e  view from t h e  top of t h e  f o o t  

lookinq down. R o w  we see t h a t  t h e  base  of t h e  

bone has been removed and t h e  s i d e  of t h i s  hone 

has been removed. I t h i n k  i t  can be seen best 

by comparinq i t  t o  the p r e v i o u s  x- ray  -- 
Defore we compare it, Doctor, w h i c h  x-ray 

e x h i b i t  i s  t h i s ?  

This i s  11. 

Okay. And this x- ray was taken  in your of f ice?  

I n  my o f f i c e  on -- at t h e  time of the 

e x a m i n a t i o n ,  March 3 r d .  

F?ow, w h i c h  e x h i b i t  x- ray w i l l  you compare i t  to 

to? 

Compare i t  t o  t h e  one taken December 9 t h ,  19F15. 

And who t o o k  that  x- ray? 

T h e  Foot C l i n i c .  

A l l  r i g h t .  And which exhibit i s  it? 

T h i s  is De 

Okay, Now,  e x p l a i n  t o  t h e  j u r y  the comparison 

of those two x- rays,  

You can see t h a t  the base  of this bone has been 

removed, You see this bone i s  s h o r t e r  and 
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d o e s n ' t  have t h a t  b i g  b a s e ,  and t h e  side of t h i s  

bone has been removed l i k e  t h a t ,  

Okay. 

 that'^ a -- what we call a R e l l e r  bunionectomy, 

was d e s c r i b e d  by Dr. Kellar  many year9  a q o ,  and 

this i s  t h e  s t a n d a r d  operat ion for  a bunion. 

N O W ,  if Y O U  know, is t h e  c h i p s  t h a t  W B S  

p r e v i o u s l y  removed, is t h a t  still p t e m n t  i n  t h e  

x-ray I? OR t h e  r i q h t ?  

Well, you c a n ' t  really see it because t h e  c h i p  

is on the top of the j o i n t .  So you're fookfnq 

through it, and you actually have to have a view 

from the s i d e  in order  t o  see it, and you c a n ' t  

see it on t h i s  x- ray.  

All r i q h t ,  B u t  it was shown by t h e  previous 

x-ray? 

It was shown by the one I took in t h e  office 

hers, 

NO W,  do you have any o t h e r  x- rays? 

No. 

NOW, t h e  x- rays that you've j u s t  shown us 

taken in your office, w h i c h  I b e l i e v e  are 

E x h i b i t s  E, F, C;, and A -- 
That's correct. 

t h o s e  

-- do those f a i r l y  and accurate ly  depic t  
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c o n d i t i o n  of L i l l i a n  G i l l i a m  on  March 3 r d l  1 3 8 8 ?  

Y e S p  t h e y  d o -  

I?ave you performed t r ea tmcntn  ar surqery on 

patients i n  your experience who have, a bunion 

pr ob 1 em ? 

Oh, yes.  I've t a k e n  care of many of t h e m .  

After y o u  h a v e  r e v i e w e d  these x- raye and 

examined tlrn.  G i l l i a m ,  do you have an  opinion 

w i t h i n  a r e a s o n a b l e  m e d i c a l  certainty as t o  

whether or not t h e  surqery was n e c e s s a r y  i n  h e r  

casrs? 

MR. POMERANT7I ; O b j e c t i o n .  

Well, I d i d  n o t  see h e r  a t  t h e  tims of her 

o r i g i n a l  -- the time of her  s u r q e r y r  but haned 

on h e r  X-raySp it does n o t  appear  t h a t  t h e  -0 

t h a t  the bunion deformity was s i q n i f f c a n t  enotrqh 

to have w a r r a n t e d  surqery. 

Doctor, i n  your e x p e r i e n c e  h a v e  you treated 

p a t i e n t s  who have s u f f e r e d  from pain from 

similar i n j u r i e s  a s  s u f f e r e d  or compla ined  of by 

rlrs, Gilliam? 

The s p r a i n e d  a n k l e ?  

Yes. 

Yes . 
And h a v e  you t r e a t e d  patients with i n j u r i e s  t o  

Computer T r a n s c r i p t i o n  - Vlanous Reportinq Servf ce 



1 

J z  
3 

4 

5 

6 

7 

10 

11 

12 

13 

14 

..... 

15 

17 

18 

19 

20 

21 

22 

23 

24  

2 5  
-' 

A 

c, 

A 

Q 

A 

A 

t h e  f i r s t  MP j o i n t  who have e x p e r i e n c e d  p a i n ?  

Yes. 

Can you tell t h e  jury  what kind of pa in  t h e y  

might -- m i u h t  complain of? 

FIR POMERANT2 x O b j e c t i o n .  

FJell, i n  my experience 3s a p r a c t f c i n q  

orthopedistt p a t i e n t s  who have  a sprained ankle 

have immediate p a i n  and swellinq in t h e  a n k l e .  

They sometimes have  some b l a c k  and b l u e  area, 

and t h i s  s u b s i d e s  and 90~3~3 away AS t h e  sprain 

heals. 

As f a r  as i n j u r y  to the f i r s t  metatarsal 

phalangeal  j o i n t ,  p a r t i c u l a r l y  a s  Par a s  a c h i p  

f r a c t u r e  of that j o i n t ,  they would have 

immediate  p a i n  and a w e l l i n q  and black and b l u e  

area from t h e  fracture. And t h i s ,  a s  well, 

would g e n e r a l l y  s u b s i d e  by itself and 90 away. 

A l l  r i g h t .  I n  yaur e x p e r i e n c e ,  would you expect 

a person w i t h  t h i s  type  of i n j u r y  t o  seek 

medical a t t e n t i o n  immediately? 

Yes. 

MR. POMRRANTZ t O b j e c t i o n ,  

I think i n  my experience t h a t  people who have 

B i g n i f i c a n t  s p r a i n s  oE the ankle  or who have a' 

c h i p  f r a c t u r e  of the m e t a t a r s a l  p h a l a n q e a l  joint 
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would  seek medical c a r e  v e r y  shortly because it 

w o u l d  be p a i n f u l .  

A t e  you -- Doctor, are you familiar from your 

experience, t r a i n i n q ,  and t r e a t i n q  of o t h e r  

p a t i e n t s  a s  to t h e  n a t u r e  of caum6 f o r  c h i p  

f r a c t u r e  s u c h  as t h a t  complained of by 

rlrs. G i l l i a m ?  

Yes . 
Can you explain t o  the jury what can  cause t h i s  

type  of injury? 

A c h i p  fracture i s ,  as t mentioncrd e a r l i e r ,  

b a s i c a l l y  a s p r a i n .  Vhat  i t  in, the j o i n t  fr; 

put t h r o u q h  a ranqe of motion i n  a particular 

d i r e c t i o n  beyond t h a t  which  it normally  can got 

and i n s t e a d  of tearinq t h e  liqamcnt, you t e a r  

off a l i t t l e  piece of bone,  much a s  i f  Y O U  had R 

p o l e  that was being h e l d  up by a quy wire and 

you push the pole  in a narticular d i r e c t i o n ,  

instead of b r e a k i n g  the quy w i r e ,  you may pull 

up the s t a k e  that'a holding the guy w i r e  down. 

And that's -- the stake would be t h e  c h i p  

f rac ture?  the part where the ligament would 

attach to -the bone.  

NowI a chip f r a c t u r e  w i l l  occurr 

o b v i o u s l y ,  on the s i d e  of t h e  joint from w h i c h  
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you are pushinu, That is, i f  you're pushinq on 

the p o l e ,  i t ' s  t h e  guy w i r e  on your s i d e  of t h e  

pole that's g o i n g  to be pulled UP a s  you push 

t h e  pole away from you. 

S i m i l a r l y ,  if you have a c h i p  f r a c t u r e  on 

the top  of t h e  metatarsal p h n l a n q e a l  j o i n t  on 

the b i g  toe ,  if it's on the tor> of t h e  joint, 

t h e n  it's because the toe h a s  been b e n t  down t o o  

f a r  and it pulls the liqament on the top of t h e  

j o i n t  and pulls R piece of bone o f f ,  And so 

that t h i s  type  of a c h i p  f rac ture  which  we see 

in Mrs. Gilliam, Ms. G l l l i a m ,  is due t o  puflhinq 

the t o e  down towards t h e  sole of t h e  foot e00 

far  and t e a r i n q  t h e  piece of bone o f f  tha top of 

t h e t t  metatarsal, 

Doctor, I ' m  goinq t o  ask you to assume t h e  

followinq facts are true. 

Assume that L i l l i a n  G i l l i a m  wa8 7 5  years  

old a t  the time of the incident she is 

c o m p l a i n i n g  o f .  Assume that she was standinq a t  

a table and t h a t  she  turned  away from the t a b l e ,  

and a s  she t u r n e d  away from the table, s h e  

stepped i n t o  a hole. 

Assume t h a t  t h e  ha l e  wan sliqhtly larger 

t h a n  her  foot, and as h e r  foot went  i n t o  t h e  
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hole, h e r  r i g h t  foot, t i s~urne  t h a t  s h e  twisted 

her a n k l e  inward toward t h e  inside of h e r  r i q h t  

f o o t  FO t h a t  t h e  left side of her riqht foot .  and 

a n k l e  went down in t h e  hole, and the r i s h t  s i d e  

of h e r  r i q h t  f o o t  and a n k l e  b e n t ,  Assume 

f u r t h e r  t h a t  ehe  d i d  n o t  f a l l .  

Assume t h a t  she was w e a r i n q  a pair of 

nurse'L; white o h o e e  laced up,  And assume  t h a t  

s h e  d i d  n o t  seek t r e a t m e n t  for about 150 davs.  

Based upon t h e s e  f a c t e ,  your e d u c a t i o n ,  

training, your  residency, your p r a c t i c e  of 

medicine, your t e a c h i n g  a t  the school of 

podiatry, and ycrut e x a m i n a t i o n  of Mrse Gilliam 

and h e r  records, do you have  an o p i n i o n  beyond a 

reasonable medical c e r t a i n t y  a s  to  the cause of 

the i n j u r y  a l l e q e d  by Mrs, C i l l i a m ?  

A Y e s ,  I have an o p i n i o n .  

0 Would you e x p l a i n  t h a t  o p i n i o n  t o  the jury?  

A Well, i t ' s  my o p i n i o n  that based on a l l  of t h e  

f a c t s  as you gave them and o n  what she told me, 

t h a t  she  possibly s p r a i n e d  her a n k l e  on one side 

ap3 she t w i s t e d  it. I t  is totally i m p r o b a b l e ,  T 

would  say impossible, for her  t o  have susta ined 

8 c h i p  fracture  of t h e  l a r g e  toe or any way 

i n j u r e  the large toe i n  t h i s  type of a n  i n j u r y ,  
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p a r t i c u l a r l y  s i n c e  s h e  was wear inq  s e n s i b l e  

lace- up oxford nurse's shoes. 

Would you e x p l a i n  to the jury why s h e  c o u l d  not 

sustain et c h i p  f r a c t u r e  wrlarinq t h e s e  shoes? 

Well, afi T m e n t i o n e d  a moment a 9 0 ,  a c h i p  

fracture i s  due  t o  moving t h e  j o i n t  bsyoncf its 

normal range  of motion8 and i n  t h i s  p a r t i c u l a r  

case, i t  w o u l d  have to be downwards towards t h e  

so le  of the f o o t ,  Well, i f  you've sot  a solid 

sole of a shoe underneath your t o e ,  You simply 

c a n ' t  move t h e  toe  throuuh a range of m o t i o n  

that would c a u s e  s u c h  a c h i p  f r a c t u r e .  Xt w o u l d  

be t o t a l l y  imposs ib le .  

FIR 6 0' DONN ELL $ Okay, Thank 

y o u I  Doctor. 

EXAMINATION OF R I C H A R D  S o  RAUFMAN, M a D e  

B Y  MR, POMERANTZ? 

Q Doctor, c a n  I see your notes? 

n Certainly. (Mandfnq) e 

MR. POMERAVTZ : Thank you, 

VIDEO T E C R N I C I A N  t We're off t h e  

reco t d , 

BY MR. POMERANT28 

9 Doctor, you examined my c l i e n t ,  L i l l i a n  C i l l f a m ,  

on March 3 r d r  1988 ,  is that correct? 
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Thnt'e correct, 

And that wag the f i r s t  t i m e  you had ever  w e n  

her?  

Y ~ B ,  s i r .  

You w e r e  h i r e d  by Nr. O'Donne l l  t o  conduc t  that 

e x a m i n a t i o n ,  am I correct? 

That's correc t .  

You did not r e n d e r  any t r e a t m e n t  

at t h a t  t ime,  d i d  you? 

NO. 

And you've not seen Mra. Gi l l iarn 

time, have you? 

. 

rao. 

to Mrs, C i l l i a m  

since t h a t  

And you're n o t  scheduled t o  see ..er i n  the 

f u t u r e ,  are you? 

Mot t h a t  I ' m  aware o f ,  no ,  s i r .  

The purpose of your e x a m i n a t i o n  was not  to 

render treatment t o  ffrs. G i l l i a m ,  was it? 

NO. 

Rather,  t h e  purpose of that single ~ X ~ r n ~ n ~ t ~ Q n  

was t o  w r i t e  a report f o r  Nr. O'Dannel l  and t o  

testify i f  necessary? 

The purpose of the examination was t o  qfve  an 

i n d e p e n d e n t  medical e v a l u a t i o n  of Mrs. G i l l l a m  

and s e n d  a report  of t h a t  i n d e p e n d e n t  medical 

~~ 
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e v a l u a t i o n  t o  M t ,  O'Donnell, that'e c o r r e c t .  

Doctor, how l o n q  d i d  t h a t  e x a m i n a t i o n  of 

Mrs. G i l l i a r n  last? 

I don't. have any i d e a ,  1 don't time i t a  I ao 

i n  t h e  examining room, 1 take a h i s t o r y ,  T 

examine t h e  patient, and I l e a v e ,  31 spend a8 

much time a s  is n e c e s s a r y  t o  d o  a qood, 

thorouqh,  complete e x a m i n a t i o n  of the p a t i e n t  * 9 

problems. Of course, i t  doesn't t a k e  much t i m e  

i f  there's n o t h i n g  wronq, but X'd h a v e  no i d e a  

how l o n q  It took. 

And so then you would aqree t h a t  a thorouqh 

e x a m i n a t i o n  is important before you can make an 

e v a l u a t i o n  of a p a t i e n t  s u c h  as t h i s ?  

Of t h e  p a r t  t h a t  f a  a problem, y e s ,  s i r ,  

D i d  you -- can you tell me how tall f.lrs, C i l l i e t m  

is? 

Her h e i q h t  was not -- was no t  one  of t h e  

problems i n  h e r  -- t h a t  she  complained of, so I 

d i d  n o t  examine her h e i g h t .  

A l l  r i g h t ,  Doctor, I'm g o i n g  t o  ask you  c e r t a i n  

questions t h a t  can be Bnswered w i t h  a yers or no 

answer .  

I w i l l  answer them the way 0- 

I f  you can not answer -- 
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I will answer them completely. I will n o t  -- 1 
will no t  be d i c t a t e d  as to how X w i l l  answer the 

q u s e t i o n .  I will answer as completely and B E  

truthfully as I p o n s i h l y  can. Now, ask a l l  t h e  

ques t i ons  you like. 

Doctor, if you c a n n o t  answer a yes  or no answer, 

just tall me t h a t  and then we'll 90 from therer 

okay? 

FIR , 0' DONIJELL $ O b j e c t i o n .  

Certainly. 

D i d  you measure h e r  weiqht on t h a t  e x a m i n a t i o n ?  

Her weight was n o t  problem i n  t h i s  exam. Rap I 

d i d  not, 

Doc,or, p l e a s e .  A y e s  or no answer.  

I said -- 
MR. 0' DOPINELL t Objection. 

1 j u s t  answered your question, 

Doctog, did you take h e r  temperature? 

She d i d n ' t  h a v e  a f e v e r  ao I d i d n ' t  take h e r  

temper a t  u r e. 

D i d  you take h e r  b l o o d  pressure? 

Her blood pressure  was not part  of her 

complaints- in this e x a m i n a t i o n .  I'm an  

orthopedic  surgeonr and I g e n e r a l l y  d o n ' t  take 

patients blood pressure ,  so I d i d  n o t .  
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So t h e  answer i s  no? 

That's correct.  

Can you t e l l  me whst m e d i c a t i o n s  s h e  was takinq 

a t  t h e  time of your examinat ion?  

As f a r  as I know, she have not t a k i n q  a n y ,  b u t  I 

don't know. 

D i d  you observe her  gait as  she w a l k e d ?  

Yes, sir. 

Okay. Is t h a t  n o t e d  in your report? 

Na. 

How, when this examination was o v e r r  you w r o t e  a 

report  on the same day, I believe, i o  t h a t  

cot r e c t  ? 

That's correct. 

And you s e n t  a copy of that report t o  

Mr. O'Donnell? 

That's correct ,  

You d i d  not s e n d  a copy of that report to my 

O f f i C e E ,  d i d  Y O U ?  

NO. 

Pr ior  t o  appearinq hare -- 
I didn't know I should. 

P r i o r  to appearing here  today, did you have  the 

o p p o r t u n i t y  t o  review records of t h e  Complete 

Foot Care Center, the! off ices which treated 
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Mrs. G i l l i a m ?  

No, sir. 

D i d  you have an  opportunity t o  r e v i e w  a r e p o r t  

of Dr, Arnold's from Complete Foot Care? 

Yea, s i r ,  

Can you tell me how many times 1Jrs. G i l l i R m  h a s  

been s e e n  by the foot  doctors a t  Complete Foot 

Care s i n c e  the f a l l  of l9nS? 

No, s i r .  

If I represented t o  you t h a t  she had been m e n  

in their offices some 1 5  times, would you accept 

t h a t ?  

I wouldn't doubt  i t .  T t h i n k  podiatrists would 

do somethins l ike  t h a t ,  yesr  

I take  i t  t h a t  y o u ' r e  f a m i l i a r  w i t h  t h e  

d i s c i p l i n e  of podiatric m e d i c i n e ?  

I taught t h e r e  for 2 0  years, T was 19 professor 

a t  t h e  college, Yes, s i r .  

All r i g h t .  Would you agree with me t h a t  t h e  

d i e c i p l i n e  invo lveg  t h e  treatment  of diseases 

and i n j u r i e s  t o  t h e  muscles, tissues, and b o n e s  

of t h e  f o o t ?  

Yes, sir. 

And would  you agree t h a t  a licensed doctor of 

p o d i a t r i c  medicine i s  q u a l i f i e d  t o  t r e a t  
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i n j u r i e s  t o  t h e  foot? 

He's suppoaed t o  b e ,  y e s ,  n f r .  

And would you agree f u r t h e r  t h a t  B doc tor  of 

p o d i a t r i c  medicine is qualified to read x- rays 

and other d i a q n o s t i c  tests? 

Of t h a  foo t?  

Yes. 

{ I e ' B  supposed to, That doesnQt mean he does, 

h u t  he's S U P P O S C ~ ~  t o o  

And a doctor of p o d i a t r i c  medicine is qualified 

to perform certain types  of s u r g e r i e s  t o  the 

foot ,  Is t h a t  correct  a l s o ?  

H e ' o  supposed t o  be a b l e  t o r  y e s ,  s i r ,  Doesn't 

mean that he can, but  he's supposed t o  be a b l e .  

Doctorr you o a i d  t h a t  you d i d  n o t  review the 

o f f i c e  notes of t h e  Complete Foot Care C e n t e r ,  

D i d  you review the medical  record3 from 

Huron Road H o s p i t a l  r e l a t i v e  to M f 8 e  G i l l f a m ?  

NO, S f K o  

Did you review any other medical records for 

Plrs. G i l l i a m  other t h a n  D r e  Arnold's report? 

NO. 

Doctor, you work with other doctatro in your 

o f f i ces ,  is  that: correct? 

T h a t ' s  correct. 
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And I take it t h a t  it's n o t  unusual f o r  one 

d o c t o r  i n  t h e  office to confer with another 

doctor r e g a r d i n s  a particular patient? 

lJel l ,  if there's a q u e s t i o n  about i t ,  t h a k 8 n  

t r u e .  

By t h e  same token, I ansurne t h a t  on occasion a 

p a t i e n t  of one d o c t o r  irJ 5 m n  by another d o c t o r  

i n  t h e  office? 

We try to follow our own patients, but  sometimes 

we're  not a v a i l a b l e .  That sometimes happens.  

I t a k e  i t  t h a t ' s  n o t  an  uncommon o c c u r r e n c e  i n  

many m e d i c a l  o f f i c e s .  

M R  . 0' DONNELL t Obj e c t  i on. 

I don't r e a l l y  know about  many medica l  offices. 

I just know about o u r s .  

On t h e  o c c a s i o n  when you Raw M r B .  Gilliam, Y O U  

took an  x -- I ' m  Rorry -- you took a h i c k o r y  

from h e r ,  i s  that c o r r e c t ?  

That's correct.  

And would  you agree  w i t h  me t h a t  a thorouqh 

history is an important  element of a complete 

examination? 

A good h i s t o r y  is, y e s ,  s i r .  

In fact, t h e  history t a k e n  from the p a t i  

an a i d  i n  r e a c h i n g  a diagnosis, i s  t h a t  c o r r e c t ?  
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I t  shou ld  be ,  uh-huh. 

And t h e  history qiven by t h e  p a t i e n t  to the 

d o c t o r  i s  o f t en  i n s t r u m e n t a l  i n  d e t e r m i n i n q  the 

cause of an i n j u r y  as well? 

It s h o u l d  be, y e s .  

There fore ,  there's n o t h f n q  improper if the 

doctors  at: Complete Foot Care used t h e  history 

qiven by them -- by Mrs. G i l l i a r n  i n  d e t e r m i n i n q  

t h e  cause of h e r  i n j u r i e s .  

FIR e 0' DOITNETjL 8 O b j e c t i o n .  

vtellb I don't know what: t h e  hiff tory was t h a t :  

s h e  gave them,  of course. Ro I don' t  know 

whether i t  was impraper or not .  

NOW, you testified t h a t  you took a hiRtory  from 

rlrs. Gillinm when s h e  came i n t o  your  o f f i ce?  

That's correct .  

And a g a i n ,  a thorauqh h i s t o r y  i g l  an imDot tan t :  

t o o l  in everluatinq t h e  patient? 

I t h i n k  you've asked t h a t .  My a n ~ w ~ r  is s t i l l  

yea. 

And in that hie tory  Mfs. G f l l i a m  t o l d  you t 

s h e  had i n j u r e d  her  r i g h t  foot w h ~ ~  s h e  

accidentally stepped into  a m a l l  

October S t h ,  1985 ,  correct? 

No, that's a b s o l u t e l y  incorrect. 
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f a c t r  Mrs. C i l l f a m  t o l d  me s p e c i f i c a l l y  that s h e  

injured o n l y  her ankle and t h a t  she d i d  n o t  

injure h e r  foo t  when s h e  stepped i n  t h p  h o l e ,  

D i d  s h e  g i v e  you a h i s t o r y  o f  havinq  

a c c i d e n t a l l y  s t epped  i n t o  ~t smal l  hole on 

October Sth, 1985, D o c t o r ?  

That: She d i d ,  y e s .  

And d i d  she a l s o  t e l l  you that s h e  bad never 

i n j u r e d  her r i q h t  f o o t  b e f o r e  October 5 t h r  1 ? 8 5 ?  

That's what she s a i d .  

And she  told you t h a t  ohe had n o t  i n j u r e d  her 

right foot since that time? 

That's what s h e  s a i d .  

Doctor, you noted in your h i n t o r y  t h a t  

Firs. G i l l i a m  s u f f e r e d  a b r u i s e  or a contusion to 

h e r  heel some six y e a r s  ago, is t h a t  co r r ec t ?  

That's w h a t  s h e  t o l d  me, 

Would you agree that that i n j u r y  d i d  not invo lve  

t h e  f i r s t  t o e  of the right: f oo t ,  by hiotory? 

I -- the heel d i d n ' t  i n v o l v e  any mote t h a n  t h e  

ank le  d i d ,  that's riqht. 

When you saw Mrs. G i l l i a m  on Platch 3 r d ,  you a l s o  

conducted an examination of h e r ,  correct? 

YBB.  a i r ,  

And you a l s o  took -- had x- rays taken on t h a  
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day, i~ t h a t  correct? 

That's correct, 

Doctor, you showed tis x- r a y s  i n  D i r e c t  

Examinat ion  that you took when t l rs*  G i l l f a n  came 

i n t o  your o f f i c e ,  Am I correct that it is your 

opinion, upon reading those x- rays,  that 

Plrs. C i l l i a m  s t i l l  has the f r a c t u r e d  piece of 

bone in h e r  r i g h t  foot? 

There $6 s t i l l  a c h i p  of bone on t h e  top of h e r  

l a r g e  toe,  yes, sir. 

All r i g h t .  And f o r  point of r e f e r e n c e ,  those 

x- rays were taken on Harch 3 r d  of 1 9 8 8 3  

That's correc t ,  

So  then she s t i l l  s u f f e r a  from th same problem 

s h e  ha6 had Qfnce -- since October S t h ,  1 9 8 5 ?  

The answer t o  your q u e s t i o n  i s  no ,  F i r s t  of 

a l l ,  on October 5 t h ,  1 9 8 5  s h e  didn't suffer 

a n y t h i n g  i n  h e r  large toe.  Specifically, B 

told me she had not,  

Number two, when I saw her on -- on M 

3rd  of 1988, she didn't s u f f e r  from her larg 

t o @  a t  a l l .  So t h a t  I c n ' t  -- I can't -- t h e  

answer t o  your ques t i on  waa nor she w 

suffering e i t h e r  fram aometh inq  she f f idn ' t  have 

in O c t o b e r  of 1 9 8 5  nor s o m e t h i n g  w h i c h  she 

~ 
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didn't have i n  March of 1908, 

Doctor, you r e v i e w e d  x- rays t a k e n  on December 

9thp 1985 -- 
Yes, sir. 

-- from t ¶ r ~ e  G i l l i a m r  is that c o r r e c t ?  

That's correct. 

A t  t h a t  time she s u f f e r e d  from a chip fracture 

over the first metatarsal  phalanqeal  j o i n t  of 

t h e  r i q h t  f o o t ,  is that correct? 

No, that's not correct .  T h e  x- rays  on whatever  

it 16 -- 
December 9 t h e  

-- December 9th show an o f d  c h i p  f r a c t u r e  on the 

dorsum of t h e  t o p  of the f i r s t  PlP j o i n t  of h e r  

r i g h t  f o o t .  Number one, i t  does not Dhow that 

she's s u f f e r i n g  from i t  at a l l .  

And two -- 
But s h e  -- 
Let me finish my question, You know, I ' m  

answering your last q u e s t i o n  first. 

Xt does not show that s h e  is sufferins 

anyth ing ,  It j u s t  shows an old c h i p  f r a c t u r e  

and f t  doesn't show any s w e l ~ i ~ ~  or ~ ~ y t h i ~ ~  

like t h a t  and -- 
But she had a chipped fracture,  of t h e  r ~ 9 h ~  
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f i r s t  metatarsal p h a l a n q e a l  j o i n t  of t h e  r i q h t  

foot  on t h a t  day? 

S h e  had an old c h i p  f r ac tu rc r  on t h a t  d a t e ,  

that's c o r r e c t .  

And, i n  your opinion,  she s t i l l  has  t h a t  c h i p  on 

N A t C h  3 r d r  19881 

She still h a s  a c h i p  t h e r e ,  That's c o r r e c t .  

Now, what are  t h e  various possible courses of 

treatment which can h e  followed for a c h i p  

fracture  of t h i n  nature?  

Well, I would say  i n  99  and 99/100ths of the 

cases, n o t h i n g ,  T h e  l i t t l e  c h i p  f r a c t u r e  g e t s  

b e t t e r  by itself. It'n a c u t e l y  p a i n f u l ,  i t  

h u r t 8  for a w h i l e ,  and t h e  p a i n  qoes away? and 

the little c h i p  of bone j u s t  s t a y s  there 

imbedded i n  t h e  scar t i s s u e  from t h e  s p r a i n  of 

the j o i n t  which  o c c u r r e d  and n a t h i n q  i s  done and 

nothing s h o u l d  be done .  

In t h e  cases i n  wh ich  t h a t  course of t r e a t m e n t  

is not u s e d ,  what ather  course QE treatment can 

b e  followed? 

Well, I don't r e a l l y  know i f  there's a n y t h ~ n ~  

else that needs  t o  be done. J don't -- i n  26 

year8 of orthopedic surgery,  I 've  never had t o  

do anything e l se  except j u s t  leave it alone,  
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And X t h i n k  that that would be t h e  case, 

I t h i n k  t h a t  i f  the p a t i e n t  s t i l l  had D a i n  

in that area?  I think the first t h i n s  that you 

w o u l d  look for i s  some other c a u s e  of the p a i n .  

I don't t h i n k  the c h i p  fracture w o u l d  be it. 

Doctor, your o f f  ices are equipped w i t h  

thermogram equipment?  i a  t h a t  correct? 

That's correct. 

Would you e x p l a i n  for u s  e x a c t l y  what  a 

thermoqram ie? 

rm , o nom E t L  t Ohj ect  i on ; 

r e l e v a n c e ,  

A thermoqram is a -- an i n f r a r e d  p i c t u r e  taken  

of the p a t i e n t e e  s k i n  which indicates t h e  skin 

t e m p e r a t u r e  i n  t h a t  area and t h e  infrared 

p i c t u r e  is then tranelated by a computer I n t o  a 

colored t e l e v i s i o n  picture, e a c h  color 

representing one degree  d i f f e r e n c e  in 

temperature of the s k i n .  

And what is the purpose of the thermoqram? 

Well, i V 8  a diagnostic -- 
MR. O'DOFSFJELL~ Ob j ectiano 

going to  n o t e  a continuinq o b j e c t i o n  on the 

relevance of this l i n e  of q u e s t i ~ n i n ~ .  

Thermogram is w e d  a~ a d i a g n a s t i c  tool 
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to i n d i c a t e  inflammation, t o  i n d i c a t e  nerve root 

irritation, to indicate v a s c u l a r ,  t h a t  i . c 3 ,  blood 

supply  problems,  that sort of t h i n q .  

And would you expect  a n  a b n o r m a l i t y  on t h e  

thermogram to i n d i c a t e  a n  area of p a i n ?  

No. I t  might i n d i c a t e  what t h e  cause of t h e  

pain i n  that: area ,  I t  miqht  i n d i c a t e  -- it: 
doesn't a c t u a l l y  show p a i n ,  T t  shown the cause8 

Of the p a i n *  

A l l  right. Even thouqh you h a v e  these m a c h i n e s  

at: your disposal to take a thermogram, you d i d  

not take  a thermogram of Plrs, G i l l f a m ,  d i d  you? 

T h e r e  was no i n d i c a t i o n  t o  take  a thermogram -- 
Okay, Thank you, Doctor. 

-- of Plrs. Gil l im because -- 
Doctor, in r e l a t i o n  to t h i s  case -0 

MR, 0 1  notnmtrJ t Objection. Let 

him answer t h e  question. 

NR. POMERANT2 t This 

q u e s t i o n  0- 

MRI O'DONNELLt We're n o t  g o i n g  

f o r w a r d  until he answer8 t h e  q u e s t i o n .  

MI? POFIERANT2 8 Tame 

Motion t o  s t r i k e  Torn's comments. 

Tom# I have t h e  r i g h t  t o  ask f o r  a yea or 

~- ~~~ 
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no m s w e r ,  and i f  he can't give et y e s  or no 

answer, he should so Indicate, and T am q o i n q  to 

hold him t o  tha t ,  

f lro ,  -- I d i d  n o t  take a thetmoqram of Mrs. -- 
Thank you, Doctor. 

Now, Doctor,  In r e l a t i o n  to t h i s  case -- 
-- b e c a u s e  when I saw her -- 
Doctor, please .  Doctor, please.  I have  t h e  

r i g h t  to -- 
I have R r i g h t  t o  f i n i s h  -0 T have a r i q h t  t o  

f i n i s h  the q u e s t i o n .  

Please,  if you can not a i v e  me a yes  or no 

anBwer -- 
when you q e t  done screaming a t  ma, I will f i n i s h  

t h e  question. 

Doctor ,  In  relation t o  t h i s  caRe you reviewed. 

FlR. O'DONNELL Object  ion. 

-- t h e  x- rays taken by Complete Foot Care -- 
?I R . 0 ' DONN ELL I 

-- p r i o r  t o  her s u r g e r y 8  is t h a t  correct? 

Oh3 e c t  f on. 

MR. 0' DONNELL I Ob3 e c t i  one 

When I saw Mrs. G i l l i a m ,  I d i d  not take a 

thermogram -because there was none i n a i c a t e d  

because she  d i d n ' t  have any pain in her j o i n t ;  

and secondly, the previoue surgery would have 
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caused the thermogram to be abnormal i n  any 

c a ~ e .  

MR , POMRRANTZ t Flotion t o  

s t r i k e  as unresponsive to my q u e s t i o n ,  

M R  0 0' DONMEfiL 8 Objection.  

Doctor, in r e l a t i o n  to this c a m  you reviewed -- 
?9R. 0' DOrJNEL,L t Objection. 

-- t h e  x- rays  taken -- 
FIR.  01 D o t w m L t  O b j e c t i o n .  

Motion to -- 
-- by Complete Foot Care C e n t e r  pr ior  to h e r  

surgery ,  Is that correct?  

MI? 0' DONNELL t Ob3 ect i on , 

lqotion to s t r i k e  any testimony regardinq a 

thermogram 8 8 .  not bsinq r e l e v a n t  because it 

d i d n ' t  i n v o l v e  i n  this case. 

NOW, I ' m  s o r r y ,  What was your quest ion? 

D i d  you review the x- rays taken by Complete Foot 

Care Center  p r i o r  to her surgery in r e l a t i o n  t o  

this case? 

Y88, sit .  

And those x-rays revealed B piece of bone which  

had broken away from the bone over the f i r s t :  

metatarsal phalangeal joint from the t i g h t  foot,  

is tha t  correct? 

~~ ~~~ 
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I t  showed a n  o l d  c h i p  f r a c t u r e ,  that's correct. 

Then I t a k e  i t  your diaqnosis for  111:s. Cilliam 

a t  t h a t  time would be a c h i p  t y p e  f r a c t u r p  of 

t h e  f i r a t  m e t a t a r n a l  D h n l a n q w l  j o i n t  of t h e  

r i g h t  f o o t ?  

Ply diagnosis of f irs .  G i l l i a m  from t h o s e  x- rays 

would  be  a remote, t h a t  is, o l d ,  c h i p  f r a c t u r e  

overlyinq t h e  f i r a t  metatarsal j o i n t  of t h e  

r i g h t  f o o t ,  that's correct. 

NowI is t h i s  type of c h i p  fracture n o r m a l l y  the 

r e s u l t  of some sort of trauma? 

Yes, sir, 

And trippinq i n  a hole w o u l d  be one t y p e  of 

trauma? 

Only if Ahe were barefoot. 

I n  o t h e r  words, trippinq in A h a l e  is n o t  a 

trauma? 

Tripping i n  a h o l e  would cause this o n l y  i f  she 

d i d n ' t  have any shoeR on. 

That's not my q u e s t i o n ,  Doctor, 

Oh, I ' m  s o r r y .  T h e r e ' s  a new q u e s t i o n .  

Tr ippfnq  i n  a h o l e  would be one type of trauma, 

is t h a t  correct? 

You mean -- I'm sorry, I don't follow t h e  other 

q U e 8 t i Q R .  A l l  r i g h t .  The g u e s t i o n  f B p  i 8  
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t r i p p i n g  i n  a hole  a trauma? 

T h a t ' s  c o r r e c t .  

T r i p p i n g  i n  a h o l e  i s  a trauma, You can break 

an axm that way. 

In the h i s t o r y  you took from Mrs. Gillian, s h e  

d i d  not  r e l a t e  t o  you any o the r  trauma o t h e r  

t h a n  steppinq in the h o l e  on October t i t h ,  1 9 8 5 ,  

i s  that c o r r e c t ?  

She denied any other trauma, that's Correct : .  

Does a bone c h i p  normally  e l i c i t  p a i n  in a 

pa ti e n t  3 

Yes ,  when it's acute.  Not when it's o l d  l i k e  

this, n u t  n o r m a l l y  when it's a c u t e ,  i t  does. 

When it's a f r e s h  c h i p  f r a c t u r e ,  it w o u l d @  y e s ,  

s i r .  

FIR. POMERANTZ t M o t i o n  to 

s t r i k e  the last par t  of the answer aa n o t  belnq 

responsive t o  my question, 

And in surg ica l  removal of the bane c h i p  one 

proper method of treatment in such a case? 

NO. 

You would never remove a c h i p  f r a c t u r e  by 

Bur gery . 
Of any jo int?  

Of any joint. 
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Oh, now we ' re  not  t R l k f n q  about t h i s  j o i n t ?  

NR . 0 8  DoruJetL t O h j  e c t i o n  ; 

r e l e v a n c e .  

Oh, come on, I f  A c h i p  f r a c t u r e  -- if a ch ipped  

piece of bone were free  and movinq in t h e  j o i n t  

and wao caught  in t h e  j o i n t  sur€aces ,  t h e n  it 

s h o u l d  b e  removed, That's the only -- t h a t ' s  

t h e  only indication f o r  removal of pt chip 

f r a c t u r e .  

That'u not t h i s  ca8e you're  t a l k i n q  

about ,  t i g h t ,  because this case W A S  not 60. 

MOW, your s i n g l e  examinat ion  of Ftrs. G i l l i a m  wag 

on March 3 r d ,  1988, That's some 26 months a f t e r  

the s u r g e r y  was performed on  h e r  foo t?  

I know it was March 3rd. Whatever her surqerv  

was, I presume i t  w 8 9  in December. It's about 

t h a t 1  s o u n d s  abou t  r i s h t .  

Yet on t h a t  d a t e  you found s t i f fness8  on t h e  

f i r s t  m e t a t a r s a l  p h a l a n q e a l  j o i n t  e S p e C f a l l Y  

w i t h  p l a n t a r  flexion or flexion downwards, is 

t h a t  correct? 

T h a t ' s  correct, uh-huh. 

NOW, when you identified t h e  chip type fracture 

in t h e  x- rays taken of December 9 t h ,  1985, would 

it be your opinion t h a t  t h a t  bone c h i p  must have 
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broken away from t h e  bone a t  some time b e f o r e  

t h a t  x- ray? 

A l o n q  t i m e  before that x- ray?  y e s ,  s i r .  

How, you're of t h e  opinion that t h e  a c u t e n e s s  of 

t h e  bone c h i p  c a n n o t  be determined by the x- ray? 

What I meant was t h a t  you couldn't say whether  

it was more t h a n  -- how much more t h a n  six 

months o l d .  I t  was not a f r e s h  f r a c t u r e ?  that's 

o b v i o u s .  But what I meant i n  my report W B S  that 

the e x a c t  age of i t  c a n n o t  be determined. It's 

at least six months o ld .  

In other words,  from the x- ray you c a n  not t e l l  

when t h e  bone broke away p r i o r  to t h e  takinq of 

that x-ray? 

I: can -- t h e  answer t o  your question is I can 

t e l l  when i t  d i d  n o t ,  3nd t h a t  i s ,  it d i d  n o t  

break away w i t h i n  the l a s t  f i v e  or six months.  

I t  was older  than that* 

Doctor, you're b e i n g  p a i d  by Vr. 0 8 D o n n e l l  t o  

t e s t i f y  here  today,  f a  t h a t  correct? 

Being p a i d  for my timer that's correct,  

And you're b e i n g  pa id  by Flr. O'DQnnel l?  

Y e s r  sir. 

And t h i s  is not t h e  f i r s t  time you have 

testSfied on behalE of a defendant  in a c i v i l  
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case e i t h e r  by d e p o s i t i o n  or in court, is it? 

No, i t ' s  n o t  t h e  f i r s t  time. 

I n  fact, you p r e v i o u s l y  testified on behalf of 

the d e f e n d a n t  a g a i n s t  an i n j u r e d  perfton In  B 

t r i a l  in which I r e p r e s e n t e d  that:  perBonr 18  

that correct? 

I don't remember, T d o n ' t  remember that sort: of 

t h i n g .  The last -0 

I u n d e r s t a n d .  There a r e  a lot of them. 

The l a s t  time I testified wag on -- I was a s k e d  

to t e s t i fy  by the plaintiff. 60 T don't: 

remember what -- I see the p a t i e n t ,  X testify, 

1 d o n ' t  remember who a s k e d  m e .  

So i f  T t o l d  you that i n  that C R B ~  you a l s o  

testified on b e h a l f  of a defendant a q a f n s t  an 

I n j u r e d  person, you would  have to accept that. 

M R ,  O 8  DONNELL: Obj eet  i o n ;  

r e l e v a n c e ,  

I d o n ' t  have t o  accept anything .  1 c e r t a i n l y  

wouJd accept your word i f  you t o l d  me that was 

SO. I t h i n k  you're an h o n o r a b l e  person, 

And you would also agree w i t h  that you testified 

that t h a t  person ' s  injuriee were not r e l a t e d  to 

her  a c c i d e n t .  

MR rn 0' DONNELL I Obj act ion ; 
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relevance , 

I d o n ' t  h a v e  the foqqiest  i d e a  what was wrong. 

I t  may v e r y  well be t h a t  t h e  other case t h e  

p a t i e n t  d i d n ' t  have  a n y t h i n q  related t o  h e r  

accident e i t h e r ,  1 don ' t  know, T don't 

rem em be r . 
Doctor,  in your c a r e e r ,  how many times h a v e  you 

given p a i d  t e s t i m o n y  e i t h e r  by deposition o f  i n  

court on behalf of ec d e f e n d a n t  a q a i n s t  an 

i n j u r e d  person? 

I don't have any i d e a ,  I d o n ' t  

t h a t  s o r t  o f  t h i n q  and -- 
Would i t  be  o v e r  -- 
-- €or the most p a r t  I j u s t  g5v 

keep track of 

my testimony. 

1 don ' t  remember, a c t u a l l y ,  i f  I was testifyins, 

who X was asked to t e s t f f y  by. 

Would you say t h a t  y o u ' v e  testified on b e h a l f  of 

t h e  defendant a g a i n s t  an i n j u r e d  person a t  least 

a doxen t i n e a ,  e i t h e r  by d e p o s i t i o n  or  in court?  

In the last 26 yearB,  y e s I  I t h i n k  that's f a i r  

to say, 

Would it be over 50 tbmee? 

I d o n ' t  know. I don't: keep track .  More than a 

dozen, but: other than that I can't tell youI Tn 

26 years I just don't keep track. 
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B u t  i t  c o u l d  be over 50 then? 

I d o n ' t  keep t r a c k .  

So you have no way of knowinq? 

I don't keep track. I ' m  t r y i n q  t o  t e l l  you 

t h a t .  What X have testified t o  t h i o  morninq ,  I 

k n o w ,  for a f a c t ,  I know I s  t r u e .  I am c e r t a i n  

of what I have said t h i o  morning. When vou 

a s k e d  me how many times I have t e s t i f i e d ,  T ' m  

n o t  c e r t a i n ,  and when I don't know, T say so.  

In the p a s t  12 months how many times have you 

g i v e n  p a i d  t e s t i m o n y ?  

I don't k n o w .  I don't keep track of them. 

Too many t o  c o u n t ?  

X d o n ' t  keep  t r a c k  of them. 

!lore t h a n  you can  c o u n t  on one hand then, I t a k e  

i t? 

Simply do not keep track of them. What f have 

te8tlffad t o  I am sure O f e  What f am not  sur@ 

of, I: will n o t  t e s t i f y  to .  

But you would a g r e e  -- 
T h a t ' s  all I can t e l l  you. tly answer w o u l d  

atand. I don't know. 

Would it  he over a dozen times in the p a s t  year?  

PlR. 0' DOt3NELL t Objection, 

I don't know. 
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So you can not say you have testified l e s s  than 

a dozen times? 

I don ' t  know. 

F I R .  0' norJmr,L t O b j  e c t  i o n  : 

asked and answered.  

Have you ever  been r e t a i n e d  by MI. @ l D o n n e . l l b s  

law firm b e f o r e ,  McNeal, Schick, Archibald, to 

t e s t i f y  on b e h a l f  of a d e f e n d a n t  aqft inst  an 

i n j u r e d  person? 

MR, 0' DONNELL ; Obj e c t  i on. 

I don't testify OR b e h a l f  of anybody. I may 

have testified about  a plaintiff and been asked 

to examine  thorn. I believe I have by their 

firm, brit I don't remember how aften,  I don't 

remember t h e  l a s t  time. 

I know I ' v e  never seen rlr. O'Donnell 

bef  

You've a l s o  baan retained by t h e  d e f e n d a n t s  t o  

examine an i n j u r e d  person and w r i t t e n  a report, 

is that correct? 

Y e s ,  i n  t h e  past ,  correct .  

In your career how many times have you been eo 

r e ta i  ned? 

MR. O'DONNELL: Ohj ect i o n  8 

televancej asked and answered. 
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I examine  p a t i e n t s  and write report6 for l o t s  Of 

people:  For p l a i n t i f f s t  for t h i r d  p a r t i e s ,  For 

lsecond o p i n i o n s ,  f o r  o t h e r  doctors, AS  well ds 

for  t h e  d e f e n s e .  T don't -- doesn't make any 

d i f f e r e n c e  t o  me who has a s k e d  me to do i t e  I 

examine t h e  p a t i e n t  and I w r i t e  the r e p o r t ,  and 

I certainly do n o t  keep track of how many of 

e a c h  I do, And I can not  p o s s i b l y  answer your 

q u e s t  i o n .  

So then you w o u l d  have no i d e a  of how many times 

in t h e  p a s t  12 months you have  been h i r e d  bv 

d e f e n d a n t s  to e v a l u a t e  i n j u r e d  persons and to 

write a r e p o r t .  

F1 R , 0' DONN ELL t Objoc,iont 

a s k e d  and answered .  

That's e x a c t l y  what I finiohed aayfng ,  

Doctor, how much a t e  you bainq p a i d  to t e s t i f y  

here  today? 

For my time, $ 6 5 0 .  

And that's b e i n g  pa id  by Mr, O'Donnell? 

Yea, s i r ,  I hope SO.  

And how much were you paid  t o  examine 

MKS. G i l l i a m  and t o  write  EL report?  

Two hundred, I t h i n k  maybe it: was two f i f t y .  

d o n ' t  remember, Two hundred,  I t h i n k .  

I 

Computer Transcription - Wanous Reporting S e r v i c e  



1 

3 2  

3 

4 

5 

rlj 

7 

9 

9 

10 

11 

1 2  

13  

1 4  

15 

2G 

17 

18 

19 

20 

21 

2 2  

23 

24 

2 5  

.... 

e 

Computer Transcr ip t fan  - Wanoue Reporting Gervice 

0 That was a l s o  p a i d  by Mr, O I D o n n e l l ?  

A I believe it W A S ,  I don't know. f hope  it w i l l  

b e ,  i f  i t  haan't been. 

0 S o  in t o t a l  you have or are b e i n q  p a i d  

approximately $900  by Mr, O'DDonnell i n  r e l s l t i a n  

to this case? 

A I suppose. ~ i q h t  fifty or n i n e  hundred. T 

d o n ' t  know. 

HR, POMERANTZ : I have n o t h i n q  

f u r t h e r .  

EXAMINATIOM OF RICnARD Se KAllFflAM , ? ? e  n e  

BY b1R. O ' D O N N E L L X  

Q Doctor, you p a i d  -- you're p a i d  by p a t i e n t s  who 

corne t o  you f o r  t r e a t m e n t s ,  correct? 

n Oh, a b s o l u t e l y .  I ' m  p a i d  by p a t i e n t s ,  I ' m  p a i d  

by p l a i n t i f f ' s  a t t o r n e y s ,  I ' m  pa id  by t h i r d  

pattieta who want another  o p i n i o n ,  and the fee is 

always t h e  same for all of them, exactly the 

8amo amounts, 

(2 Do you consider  your time to be va luable?  

A Yea, s i r ,  I do, 

8 Do you consider the charge8 t o  be reasonable? 

A Yes, s i r .  

Q NOW, Doctor, whether you're paid by d 

counsel or plaintiff's counsel, doe8 t h a t  af fec t  
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your o p i n i o n  in a p a r t i c u l a r  case? 

Oh, n o t  a t  all, Thero a r e  some times T don ' t  

even know whether it's n p l a i n t i f f  ox a 

deeandant a t t o r n e y  who Is paying  me, number o n e .  

And number two, I have, on occasfon,  e x a m i n e d  21 

p a t i a n t  and s e n t  the r e p o r t  to the wrong 

attornoy, n u t  it d o e s n ' t .  make any difference 

because t h e  o n l y  way w e  f i n d  o u t ,  we s e n d  t h e  

b i l l  t o  t h e  wrong a t t o r n e y .  R u t  the rcport  i s  

always t h o  same i n  any case .  

Doctor, your r e p o r t  and your tes t imanv t o d a y  on  

L i l l i a n  G i l l i a r n ,  h a s  t h a t  been chanqed j u s t  

because you've  been p a i d  by the defense? 

t I R .  POMPIRAlITZ t Ob3 ect  i on. 

No, n o t  a t  all) h a s  no r e l a t i o n  to t h a t  a t  a l l .  

And a8 you teatified, Doctor, t h e  x- rays  w h i c h  

are e x h i b i t s  i n  t h i s  c a s e  shot? a c h i p  abnva the 

first FIP j o i n t ?  

Yes, s i r .  

I s  t h a t  c h i p  floating i n  t h e  j o i n t ?  

Oh, no.  It's in the soft tissue, i n  the scar 

tissue, t h e  j o i n t  capsule .  It's p u l l e d  off by 

t h e  ligament and t h e  l i g a m e n t  is s t i l l  a t t a c h e d  

t o  i t .  T h a t ' s  how it got  p u l l e d  off  in t h e  

f i r s t  place .  

~ ~ 

Computer T r a n s c r i p t i o n  - Wanous Reportfnq Getv ice  
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And i n  the x- rays shown on December 9thl  1 9 8 5 ~  

is t h a t  c h i p  f l o a t i n q  i n  the joint? 

No, it's n o t  even -- it's not i n  t h e  j o i n t  a t  

a l l .  I t ' s  above t h e  j o i n t  and it's not floating 

i n  t h e  j o i n t  a t  a l l ,  The x- rays  c l e a r l y  ohow it 

o u t s i d e  the j o i n t  s u t f B c e s ,  As I say,  a c h i p  

f r a c t u r e  i s  p u l l e d  off by t h e  l i q a m c n t  and  i t ' s  

s t i l l  a t t a c h e d  t o  t h e  liqnment. T t ' B  n o t  

f l o a t i n g  i n  t h e  j o i n t .  

And i n  t h e  x- rays  t aken  by your o f f i c e  i n  ?larch 

j o i n t  and oE 19C81 t h a t  c h i p  i s  s t i l l  above the 

not  in t h e  j o i n t ?  

Exactly. 

Doctorl i s  i t  n e c e s s a r y  when you exam ne a 

p a t i e n t  such as L i l l i a n  G i l l i a m  t o  know h e r  

height, weight, or h e r  b lood P ~ C ? B B U ~ O  or 

medi c a t  i o n ?  

Nol it r e a l l y  isn't, It's -- I ' m  e x a m i n i n g  her 

foot  and a n k l e  and so that's a l l  I do examine.  

If it were of some s i g n i f i c a n c e ,  f would have -- 
have done t h e  other  a s  well ,  

A l l  r i g h t .  And i n  r e f e r e n c e  t o  q u e a t i o n a  on 

Cross-Examinatban r e g a r d i n g  the 

p a t i  e n t - p h y s i c i a n  r e l a t i o n e h i p ,  eomatimes is it  

n e c e s s a r y  f o r  you t o  c o n f e r  with another doctor 

Computet Transcription - Wanous Repor t ing  m m i c s  
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in your of f i ce? 

Yes e 

When you do confer w i t h  h a  of t h e  doctors i n  

your office r e q a r d i n q  A p a r t i c u l a r  caser d o  you 

c o n s i d e r  t h a t  o t h e r  doctor to  bo p a r t  of the 

p a t i e n t - p h y n i c i a n  r e l a t i o n s h i p ?  

1 f R .  POMERANTX 8 0b-j ect  i on ; 

r e l e v a n c e .  

V?all, depends on his r e l a t i o n s h i p  t o  the 

p a t i e n t .  I t h i n k  it would be i f  he h e l p e d  t r e a t  

the p a t i e n t ,  i f  he t a l k e d  to the D a t i e n t ,  

examined t h e  p a t i e n t  with me, I f  we j u s t  s i t  

down and t a l k  about t h e  p a t i e n t  without: t h e  

patient's b e i n g  t h e r e ,  w i t h o u t  seefnq t h e  

p a t i e n t ,  t h a t  i s ,  Romethinq i n  -- i n  abstract, 

than I d o n ' t  t h i n k  i t ' s  a d o c t o r - p a t i s n t  

r e l a t i o n s h i p  at a l l .  

And i n  your o p i n i o n ,  Doctor, t h i s  c h i p  f r a c t u r e  

of t h e  p l a i n t i f f ' g  first flP j o i n t  is a l d e r  than 

five t o  s i x  monthn from tho  date  of Dscenrber 

9 t h ,  1 9 8 5 1  

Ahsol u t e l y .  

N R  . 0' DOtJNELL t Thank you, 

Doctor, 

. 
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EXAMINATION OF R I C H A R D  s b  RAUFHAN,  f4. n b  
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Doctor, j u s t  a couple more questions, 

C e r t a i n l y ,  

X- ray, that's t h e  e q u i v a l e n t  to a snapshot in 

that i t  freezes a s i n g l e  moment and reflects 

a -- what's i n s i d e  a person's body for a s i n q l e  

moment, i n  t h a t  c o r r e c t ?  

A t  t h a t  time, y e s ,  s i r .  

And you can no t  see movement of s t r u c t u r e s  i n  

t h a t  single x-ray, 

That's correct .  

N o w ,  would you aqrea w i t h  me that when you 

examine it p a t i e n t ,  the -- one of t h e  t h i n q s  t h a t  

you try and accomplish i s  t o  d e t e r m i n e  whether 

certain movements e l i c i t  pain .  

rm. 0' mNriELr ,  t Obj e c t  ion  ; 

beyond the scope, 

Yes, s i r .  

Would you agree w i t h  me t h a t  i f  a per 

taking c e r t a i n  types  of medication, t h a t  the 

ability to elicit p a i n  would be impaired?  

Well, i f  t h e y ' r e  unconscious, of course it would  

be.  

But certain m e d i c a t i o n  would a180 deaden p a i n ,  



E 
THE: STATE OF O H I O I  1 ss ! 
CDUMTY OF CIIYAROGA. 

CERTIFXCATR 

I ,  J u d i t h  Ann T r e b u s ,  8 Notary P u b l i c  w i t h i n  end 

for t h e  State of Ohio, d u l y  commissioned and qualified, 

do h e r e b y  c e r t i f y  t h a t  t h e  within- named witness, 

Richard S .  Kaufrnan, ? ' l . D . ,  W R B  by me d u l y  awoz-n to 

t e s t i f y  to t h e  t r u t h ,  t h e  whole t r u t h  and n o t h i n q  but  

the t r u t h  in the cause a f o r e s a i d ;  that t h e  testimony 

t h e n  q i v c n  by him w a s  by m e  reduced to stenotypy in t h e  

presence of sc l id  w i t n c r e s ,  a f t e r w a r d s  transcribed upon a 

typewriter, and t h a t  t h e  foreqainq is a t rue  and 

correc t  t r a n s c r i p t  of t h e  testimony SO q i v e n  by him as 

a f o r e s a i d .  

I do f u r t h e r  c e r t i f y  t h a t  t h i 6  deposition was 

taken a t  t h e  time and p l a c e  i n  t h e  faraqoinq cantion 

specified, and W B B  c o m p l e t e d  w i t h o u t  Adjournment. 

I do f u r t h e r  c e r t i f y  that I am not a r e l a t i v e ,  

counse l  or a t t o r n e y  of e i t h e r  p a r t y ?  O K  otherwise 

i n t e r e s t e d  i n  t h e  event of t h i s  action. 

IN WITMESS '.?HEREOF, I have hereunto set  my hand 

and a f f i x e d  my s e a l  of o f f i c e  a t  C l o v e l a n d ,  O h i o ,  on 

t h i s  ------ cJ1 day of March, 1988.  
1 . 


