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T H E  STATE O F  O H I O ,  ) 

COUNTY O F  C U Y A H O G A  - ) 
) s s :  

- - -  

I N  THE COURT OF COMMON P L E A S  
- - -  

T h e o d o r e  F o w l e r ,  e$ al. I 
P r a i n t i f f s , )  

1 
M a t t i e  J o n e s ,  D e f e n d a n t  ) J u d g e  B u r n s i d e  
Counter C l a i m a n t / T h i r d  P a r . t y )  

P l a i n t i f f  1 
v s  - 1 

1 
A & W Foods, I n c . ,  1 

u s  ) C a s e  N o -  260558 

D e f e n d a n t .  

- - -  

D E P O S I T I O N  O F  R I C H A R D  S .  KAUFMAN, M . D .  

WEDNESDAY, M A R C H  1 ,  1995 

- - -  I 

D e p o s i t i o n  o f  R i c h a r d  S .  K a u f m a n ,  M - D , ,  a 

/ w i t n e s s  c a l l e d  for e x a m i n a t i o n  b y  t h e  D e f e n d a n t  
_ _  ._ 

u n d e r  t h e  O h i o  R u l e s  o f  C i v i l  P r o c - e d u r e , - t a k e n -  

before m e ,  C o l l e e n  14- F o x ,  a R e g i s t e r e d  P r o f e s s i o n a l  

R e p o r t e r  a n d  N o t a r y  P u b l i c  w i t h i n  a n d  for the  

S t a t e  of O h i o ,  p u r s u a n t  t o  n o t i c e  a t  t h e  o f f i c e s  

o f  R i c h a r d  S - K a u f m a n ,  M ,D - ,  23250 M e r c a n t i l e  

Road, B e a c h w o o d ,  O h i o ,  c o m m e n c i n g  a t  9:30 a , m . ,  

t h e  d a y  a n d  d a t e  a b o v e  s e t  f o r t h .  
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APPEARANCES: 

On b e h a l f  o f  t h e  Plaintiffs: 
F r a n k  G .  B o l m e y e r ,  E s q .  
Sammon & Bofmeyer * 

1160 R o c k e f e l l e r  B u i l d i n g  
614 Superior A v e , ,  N.W.  
C l e v e l a n d ,  O h i o  4 4 1 1 3  

J o h n  G. Salmon, Esq.  
200 Public S q u a r e ,  #29-4500 
C l e v e l a n d ,  O h i o  44114  

and 

On behalf o f  t h e  D e f e n d a n t ,  M a t t i e  J o n e s :  
Wal te r  X -  K r o h n g o l d ,  E s q .  
Keller 8 C u r t i n  
330 X a n n a  Building 
C l e v e l a n d ,  O h i o  4 4 1 1 5  

_. . 
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R i c h a r d  S .  K a u f r n a n ,  M - D , ,  

of  l a w f u l  a g e ,  a W i t n e s s  h e r e i n ,  

being f i r s t  d u l y  s w o r n ,  

a s  h e r e i n a f t e r  c e r t i f i e d ,  was e x a m i n e d  

a n d  t e s t i f i e d  a s  f o l l o w s :  

M R -  KROHNGOLD: L e t  t h e  r e c o r d  

r e f l e c t  t h a t  t h i s  is t h e  d e p o s i t i o n  

o f  Dr. R i c h a r d  K a u f m a n ,  w h i c h  i s  

b e i n g  t a k e n  p u r s u a n t  t o  n o t i c e ,  a n d  

t h a t  i t ' s  my u n d e r s t a n d i n g  t h a t  t h e  

s t a t u t o r y ,  p r o c e d u r a l  f o r m a l i t i e s  of 

n o t i c e ,  s e r v i c e ,  a n d  t h e  f i l i n g  o f  

t h i s  d e p o s i t i o n  w i l l  be  w a i v e d ,  

c o u n s e l ,  is t h a t  c o r r e c t ?  

M R .  BOLMEYER: C o r r e c t .  

. _  M R ,  KROHNGOLD: T h i s  d e p o s i t i o n -  - . 

i s  b e i n g  t a k e n  u p o n  d i r e c t  

e x a m i n a t i o n  i n  o r d e r  t o  p r e s e r v e  t h e  

D o c t o r ' s  t e s t i m o n y  f o r  u s e  a t  t h e  
II 

t i m e  o f  t h e  t r i a l  o f  t h i s  a c t i o n ,  

b r o u g h t  by  T h e o d o r e  Fowler a g a i n s t  

m y  c l i e n t ,  M a t t i e  Jones. 

T h i s  a c t i o n  has C a s e  N o .  

260558, b e f o r e  t h e  H o n o r a b l e  J u d g e  

Morse ,  G a n t w e r g  & Hodge 
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B Y  M R .  K R O H N G O L D :  

(2- D o c t o r ,  c o u l d  y o u  p l e a s e  s t a t e  y o u r  f u l l  

n a m e  f o r  t h e  record? 

A .  O r .  R i c h a r d  S. K a u f m a n ,  M . D .  

Q ,  W o u l d  y o u  p l e a s e  s t a t e  y o u r  c u r r e n t  

p r o f e s s i o n a l  a d d r e s s  a n d  w h e t h e r  w e  a r e  a t  

t h a t  a d d r e s s  t o d a y ?  

A .  23250 M e r c a n t i l e  R o a d ,  B e a c h w o o d ,  O h i o ;  a n d ,  

y e s ,  w e  are i n  m y  o f f i c e s  t o d a y .  

a ,  D o c t o r ,  w h a t ’ s  y o u r  p r o f e s s i o n ?  

A ,  I ’ m  a p h y s i c i a n  a n d  s u r g e o n .  

Q ,  When were y o u  f i r s t  l i c e n s e d  t o  p r a c t i c e  - 
m e d i c i n e  i n  t h e  S t a t e  of O h i o ?  

A .  1956,  w h i c h  is a b o u t  38 y e a r s  ago. 

Q ,  A r e  y o u  c u r r e n t l y  l i c e n s e d  i n  t h e  S t a t e  of 

O h i o ?  

A .  O h ,  y e s ,  

0, D o c t o r ,  i t ’ s  my u n d e r s t a n d i n g  y o u r  s p e c i a l t y  

Morse ,  G a n t w e r g  & Hodge 
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J a n e t  B u r n s i d e  i n  t h e  C u y a h o g a  

C o u n t y  C o u r t  o f  C o m m o n  P l e a s .  

My n a m e  is  Walter K r o h n g o l d .  

And  I a m  o n e  o f  t h e  a t t o r n e y s  for 

D e f e n d a n t ,  M a t t i e  J o n e s .  

D I R E C T  EXAMINATION 
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5 

is in the field o f  Orthopedic Surgery? 

That’s correct - 
And could you explain to the Ladies and 

Gentlemen o f  the Jury what’s involved with 

Orthopedic Surgery? 

Orthopedic Surgery is the branch of medicine 

that deals with the diagnosis and treatment, 

both medically and surgically, of diseases 

and injuries to what we might call the 

locomotive system, the parts of the body 

that move y o u  about, that is the b o n e s  and 

joints, primarily, but, also, the muscles 

and ligaments and nerves and tendons of the 

spine and the arms and legs - 

Are you Board Certified in Orthopedic 

Surgery? 

Yes, I am. 

And what’s involved with that process? 

When I became Board Certified, I had to have 

four years of college, four years of mkdical 

school, five years o f  post-graduate 

training, 

_ _ ~  . - - - - - - . .. __ ~ _ _ _  . _  

I then took a three-day series o f  

written and o r a l  examinations, which I 

passed the first time- 

Morse, G a n t w e r g  & Hodge 
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I then had to be in practice 2 I/Z 

years, and take a second set of written and 

o r a l  examinations, which I also passed the 

first time, and was certified by the 

American Board o f  Orthopedic Surgery as a 

fully trained and competent specialist in 

Orthopedics. 

Is Orthopedic Surgery -- o r  rather Board 

Certification -- one of the highest, if not 

the highest, achievements in your field? 

5 .  Yes - 
2 .  Doctor, could you please tell the Ladies and 

Gentlemen of the Jury a little bit about 

your background, including college, medical 

school, and y o u r  post medical school 

training? 

\ -  - I -received my B - A ,  Degree Summa-Cum Laude,_ _ .  

that means with highest honors, from Yale 

University in 1952. And my M - D -  Degree f r o m  

Columbia University in 1956- 
. 

I then had five years of post-graduate 

training, a year o f  internship at Mt, 

Sinai Hospital in Cleveland, a year o f  

surgical residency at University Hospitals 

in Cleveland, two years of Orthopedic 

Morse. Gantverg & Hodge 
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Surgery at M t .  Sinai Hospital, and a year o f  

Orthopedic Surgery residency at Indiana 

University Medical Center in Indianapolis. 

Q .  How long have you been in private practice? 

A .  Since July o f  1961, which is now almost 34 

years. 

8 .  Could you list some of the medical 

organizations and societies that you belong 

to? 

4 .  I belong to the Cleveland Orthopedic 

Society, the Ohio State Orthopedic Society, 

the Great Lakes Orthopedic Club, the 

Mid-America Orthopedic Society, the Clinical 

Orthopedic Society, the Bioelectric Repair 

and Growth Society. I ’ m  a Fellow o f  the 

American College of Surgeons, Fellow o f  the 

American Academy o f  Orthopedic Surgeons, and 

a Diplomat of the American Board o f  

Orthopedic Surgery, - 
2 -  Do you have staff and courtesy privileges at 

any o f  the area hospitals? 

4 -  Yes, I ’ m  on the active staff at Suburban 

Community Hospital, which is now called 

Meridia South Point, where I’ve been Chief 

o f  Orthopedic Surgery for the last 28 years. 

Morse, Gantverg & Hodge 
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L .  

I’m also o n  the staff at M t ,  Sinai 

Hospital, Hillcrest Hospital. 

I was the Chief o f  Orthopedic Surgery 

a t  Women’s General’ Hospital f o r  23 years 

until it closed. 

And I’m t h e  orthopedic consultant to 

the Arthritis Clinic at Cleveland 

Metropolitan General Hospital, 

Are you or have you been involved in any 

teaching o r  publications in your field? 

Y e s ,  I’ve published papers dealing primarily 

with fractures, broken bones, which are the 

same thing; and I’ve given innumerable 

papers o n  various subjects, 

I was invited to present a paper at 

Orthopedic Grand Rounds at Harvard 

University Medical School i n  Boston, I gave 

the Harold Cummin’s Lectureship at Tulane 

University in New Orleans, I was invited to 

participate in a symposium at the 

Mid-America Orthopedic Meeting at Colorado 

Springs; and I gave the D r -  Russell Rizzo 

Memorial Lectureship here in Cleveland. 

Thank you, Doctor. 

* 

As part o f  your professional practice, 

Morse, Gantverg & Hodge 
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do you have occasion to see and examine 

individuals who are not your patients f o r  

purposes o f  consultations o r  second opinions 

o r  medical legal mktters o r  Workers’ 

Compensation matters? 

A. Yes, about five percent of m y  practice 

includes -- i s  involved with doing 

consultations, that is examining a patient 

and sending a report to somebody, 

Plaintiff’s attorney, a Defense attorney, 

Industrial Commission o f  Ohio, third party, 

second opinions, that sort of thing. 

9 5  percent of my practice is taking 

care o f  sick and injured patients, 

Q. Doctor, could you please tell the Ladies and 

Gentlemen of the Jury whether you had 

- o c c a s i o n  to examine the Plaintiff i n  this 

matter, Theodore Fowler, at the request o f  

the Defense? 

A ,  Yes - 
0 . .  And when and where did that examination take 

place? 

A -  It took place April 2 6 ,  1994 here at my 

office, 

3. And, a s  part o f  that examination, you have a 

Morse ,  Gantverg & Hodge 
* 
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copy of a report prepared April 26th 

detailing the results of that examination, 

Doctor? 

Yes - 
Please feel to refer to that report 

throughout the questions being put to you 

today - 
Thank you, 

Upon your first meeting with Mr. Fowler, did 

you obtain a history from him? 

Yes - 
And what was that history? 

M r -  Fowler said that he was injured October 

23, 1992 when the truck he was driving was 

involved in a collision f rom the left side 

with a car. 

He said he -w a s wearing a seat belt. He 

said his head hit the left side door. 

He said he was unconscious f o r  five to 

ten minutes. 

Following the accident, he said he 

developed pain in his neck and low back that 

day, He went to St. Vincent's Charity 

Hospital the day o f  the accident, and was 

released after examination and x-rays- 

Morse, Gantverg & Hodge 
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S i n c e  t h e  a c c i d e n t ,  t h e  p a t i e n t  h a s  

b e e n  u n d e r  t h e  c a r e  o f  D r -  O c h o a ,  who  

t r e a t e d  h i m  w i t h  h e a t ,  t r a c t i o n  a n d  

e l e c t r i c a l  s t i m u l a t i o n ,  t w i c e  a w e e k ,  w i t h  

some r e l i e f  a t  t i m e s -  

T h e  l a s t  t i m e  b e  r e c e i v e d  a t r e a t m e n t  

w a s  t h e  d a y  b e f o r e  t h i s  e x a m i n a t i o n ;  a n d  h e  

s a i d  h e  g o t  r e l i e f  f r o m  t h a t  t r e a t m e n t  f o r  

t w o  h o u r s  o n l y ,  So t h a t  i t  h a d  n o  a f f e c t  o n  

t h i s  e x a m i n a t i o n -  

I n  a d d i t i o n ,  h e  s a i d  h e  t a k e s  some 

M o t r i n ,  I b u p r o f e n ,  T h e  l a s t  t i m e ,  t w o  d a y s  

b e f o r e  t h i s  e x a m -  

H e  s a i d  h e  h a d  a n  M R I ,  t h a t ’ s  a 

M a g n e t i c  R e s o n a n c e  I m a g i n i n g .  I t ’ s  a t e s t  

i n  w h i c h  t h e  p a t i e n t  is p l a c e d  i n  a l a r g e  

m a g n e t i c  f i e l d  a n d  t h e  m a g n e t i c  f - i e l d  is 

s p u n  o n e  w a y ,  a n d  t h e n  i t ’s  s p u n  b a c k ,  a n d  

i t  d i s t u r b s  t h e  a toms  a n d  m o l e c u l e s  a n d  t h e y  

d i s t u r b  t h e  m a g n e t i c  f i e l d  a n d  t h e  w h o l e  

t h i n g  is r e c o r d e d  a n d  r u n  t h r o u g h  a 

c o m p u t e r ,  a n d  t h a t ’ s  a b o u t  a l l  I u n d e r s t a n d  

a b o u t  i-t- A n d  i t  comes o u t  w i t h  a p i c t u r e  

o f  t h e  b o n e s  a n d  o f  t h e  s o f t  t i s s u e s ,  

p r i m a r i l y  t h e  c a r t i l a g i n o u s  d i s k s  b e t w e e n  

* 

Morse, G a n t w e r g  & Hodge 
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t h e  b o n e s  a n d  t h e  n e r v e s .  A n d  y o u  c a n  see  

t h e s e  i n  t h e  M R I -  

T h i s  w a s  d o n e  of h i s  l ower  b a c k ,  w h i c h  

w a s  s a i d  t o  s h o w  a ’ d i s k  h e r n i a t i o n  a t  L4-5 

a n d  p r o t r u s i o n ,  w h i c h  i s  t h e  same t h i n g .  A 

d i s k  h e r n i a t i o n  a n d  d i s k  p r o t r u s i o n  a r e  t h e  

same t h i n g ,  

So t h e r e  w a s  a p r o t r u s i o n  a t  L4-5 a n d  

t5, 51, w h i c h  a r e  t h e  l o w e s t  t w o  l e v e l s  i n  

t h e  l o w e r  b a c k  - 
T h e  L s t a n d s  for l u m b a r ,  a n d  t h a t ’ s  t h e  

l o w e r  b a c k ;  a n d  there a r e  f i v e  b o n e s ,  a n d  w e  

s p e a k  o f  t h e  d i s k  s p a c e s  w i t h  t h e  n a m e  of 

t h e  b o n e  a b o v e  a n d  t h e  b o n e  b e l o w .  

So t h i s  w o u l d  be  t h e  space  b e t w e e n  t h e  

f o u r t h  l u m b a r  a n d  f i f t h  l u m b a r  a n d  b e t w e e n  

t h e  f i f t h  l u m b a r  a n d  t h e  s a c r u m ,  w h i c h  i s  

t h e  p a r t  o f  t h e  s p i n e  t h a t  a t t a c h e s  t h e  

p e l v i s  - - 
A n d  t h e  M R I  s h o w e d  i t  d i d  n o t  i n v o l v e  

a n y  o f  t h e  n e r v e  roots, t h a t  i s  t h e  b u l g i n g  

o u t  -- i t  b u l g e d  o u t ,  b u t  i t  d i d n ’ t  p ress  o n  

a n y  n e r v e  r o o t s ,  

M o r s e ,  G a n t v e r g  & Hodge 
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d i d n  ’t -- t h e  d i s k s  w h e n  t h e y  b u l g e  o u t  

d o n ’ t  p r o d u c e  a n y  s y m p t o m s  u n l e s s  t h e y  a r e  

a c t u a l l y  p r e s s i n g  o n  a n e r v e  root a n d  

c a u s i n g  n e r v e  r o o t ’  i r r i t a t i o n .  

And t h e  M R I  s h o w e d  t h a t  i t  w a s  n o t .  

A t  t h e  t i m e  o f  t h i s  e x a m i n a t i o n ,  Mr. 

F o w l e r  s a i d  t h a t  h i s  n e c k  p a i n  h a d  become 

wor se  I 

H e  s a i d  i t  w a s  l o c a t e d  i n  t h e  m i d l i n e ,  

r i g h t  i n  t h e  m i d d l e .  H e  s a -i d  i t  w a s  

c o n s t a n t  a n d  modera te  i n  d e g r e e -  

H e  s a i d  i t  w a s  made worse  b y  t u r n i n g  

h i s  h e a d  s h a r p l y ,  a n d  was r e l i e v e d  b y  

n o t h i n g  t h a t  h e  k n e w  o f .  

H e  s a i d  t h e r e  w a s  s p r e a d  o f  t h e  n e c k  

p a i n  t o  t h e  r i g h t  s i d e  o f  h i s  h e a d  a r o u n d  

t h e  e a r  a n d  also t o  t h e  r i g h t  s h o u l d e r .  _ _  _ _  

H e  s a i d  t h e r e  w a s  some p i n s  a n d  n e e d l e  

f e e l i n g s  i n  t h e  t i p s  o f  t h e  -- a l l  t h e  

f i n g e r s  o f  h i s  r i g h t  h a n d .  
* 

H e  s a i d  t h a t  t h e  l o w  b a c k  p a i n  h a d  

become w o r s e ,  H e  s a i d  i t  w a s  l o c a t e d  o n  t h e  

r i g h t  s i d e  o f  t h e  lower  b a c k ,  

H e  s a i d  i t  w a s  c o n s t a n t  a n d  v a r i e d  i n  

deg ree ,  b e i n g  s e v e r e  mos t  o f  t h e  t i m e .  

Morse, G a n t v e r g  & Hodge 



2 

3 

4 

5 

7 

8 

9 

10 

11 

12 
. -. 

13 
.. .: 

. . .. 
. .  

- .  
.- . .- 
. .- 

14 

15 

1 6  

17 
.. 

18 

19 

20 

2 1  

22 

23 

2 4  

25 

14 

H e  s a i d  i t  w a s  made worse  b y  excess 

a c t i v i t y  a n d  b y  b e n d i n g ,  a s  w e l l  a s  b y  

w a l k i n g  more t h a n  t e n  m i n u t e s ,  a n d  was 

r e l i e v e d  b y  h e a t  a 'nd M o t r i n ,  

H e  s a i d  t h a t  t h e r e  w a s  c o n s t a n t  s p r e a d  

o f  t h e  l o w  b a c k  p a i n  d o w n  h i s  r i g h t  l e g ,  

d o w n  t h e  b a c k  o f  t h e  l e g  t o  t h e  t o e s .  

H e  s a i d  t h i s  w o u l d  i n c r e a s e  w i t h  

w a l k i n g  e v e n  t w o  or t h r e e  s t e p s .  

H e  s a i d  t h a t  h e  h a d  c o n s t a n t  n u m b n e s s  

o f  t h e  e n t i r e t y  of  t h e  r i g h t  l o w e r  

e x t r e m i t y ,  t h a t  is t h e  e n t i r e  r i g h t  l e g  a l l  

t h e  way  d o w n ,  i n c l u d i n g  t h e  f o o t ,  

Q ,  D o c t o r ,  b e f o r e  y o u  c o n t i n u e  o n ,  a s  t o  t h e  

a c t u a l  c o m p l a i n t s  o f  Mr. F o w l e r ,  d i d  a n y  o f  

t h o s e  c o m p l a i n t s  g i v e  y o u  a n y  c o n c e r n  or 

were t h e y  i n  a n y w a y  s u s p i c i o u s  t o  y o u ,  a t  

l e a s t  a s  f a r  a s  t h e  g e n e r a l  c o m p l a i n t s  w e n t ?  
. -  - _ -  ~. _ _  

1.  Well ,  t h e  p i n s  a n d  n e e d l e  f e e l i n g s  i n  t h e  - 
f i n g e r t i p s  o f  t h e  r i g h t  h a n d  is -- w e  c a l l  

n o n - a n a t o m i c a l -  

T h e  n e r v e s  o f  t h e  h a n d  -- a c t u a l l y ,  

t h e r e  a r e  t h r e e  d i f f e r e n t  n e r v e s  t h a t  go t o  

t h e  f i n g e r s  i n  t h e  h a n d s ,  a n d ,  i f  y o u  g e t  

t i n g l i n g  b e c a u s e  o f  n e c k  p r o b l e m s ,  

M o r s e ,  G a n t v e r g  & Hodge 
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i r r i t a t i o n  o f  a n e r v e  r o o t ,  y o u  g e t  i t  i n  

c e r t a i n  f i n g e r s ,  Y o u  d o n ’ t  g e t  i t  i n  a l l  

t h e  f i n g e r  t i p s ;  a n d ,  i f  y o u  g e t  i t  i n  t h e  

f i n g e r s ,  y o u  d o n ’ t ‘ g e t  i t  i n  j u s t  i n  t h e  

t i p s ,  y o u  g e t  i t  i n  t h e  d i s t r i b u t i o n  of  t h e  

n e r v e ,  w h i c h  i n v o l v e s  p a r t  o f  t h e  f o r e a r m ,  

a n d  a r m ,  p a r t  o f  t h e  h a n d  a n d  t h e  f i n g e r s ,  

a s  w e l l  a s  j u s t  t h e  t i p s -  

So p i n s  a n d  n e e d l e s  f e e l i n g  i n  t h e  

f i n g e r t i p s  o f  t h e  r i g h t  h a n d  is b i z a r r e ;  a n d  

t h e  n u m b n e s s  o f  t h e  e n t i r e t y  of t h e  r i g h t  

l ower  e x t r e m i t y ,  t h a t  is a n  e n t i r e  r i g h t  

l e g ,  i s  a l s o  w h a t  w e  c a l l  n o n - a n a t o m i c a l .  

T h e r e  a r e  -- w e l l ,  I c a n  s h o w  y o u ,  

T h e r e  i s  a p i c t u r e .  

I n  t h e  a r m  t h e r e  a r e  t h e  n e r v e s  t h a t  g o  

t o  s e p a r a t e  p l a c e s  i n  t h e  h a n d .  And y o u  c a n  

s e e  t h e r e  a r e  t h r e e  n e r v e s  t h a t  go t o  

f i n g e r s  i n  t h e  h a n d .  

Q .  A t  t h e  t o p ,  y o u ’ r e  s h o w i n g  u s  a d i a g r a m ?  

A .  It’s a d i a g r a m  o f  t h e  n e r v e  d i s t r i b u t i o n  of  

e a c h  n e r v e  t h a t  comes o u t  o f  t h e  n e c k ,  t h e  

5 t h  n e r v e ,  t h e  6 t h ,  t h e  7 t h  a n d  t h e  8 t h  

n e r v e  - 
Q .  T h a t ’ s  w h a t  y o u  m e a n  b y  C? 

Morse ,  G a n t v e r g  & Hodge 
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A ,  C s t a n d s  f o r  c e r v i c a l ,  w h i c h  m e a n s  n e c k .  

a ,  T h o s e  a r e  t h e  n e r v e s  t h a t  come o u t  o f  t h e  

n e c k  a r e a  a n d  go  t o  v a r i o u s  p a r t s  o f  t h e  

arm? 

A .  T h a t ’ s  r i g h t ,  T h e s e  a r e  t h e  o n e s  t h a t  g o  t o  

v a r i o u s  p a r t s  o f  t h e  a rms .  

A n d  t h e  same t h i n g  i n  t h e  l e g ,  T h e  L 

s t a n d s  f o r  l u m b a r ,  a n d  y o u  h a v e  L4, L 5  a n d  

SI, w h i c h  is t h e  f i r s t  s a c r a l ;  a n d  t h e y  g o ,  

a s  y o u  c a n  s e e ,  t h e y  go  t o  s t r i p s  d o w n  t h e  

l e g s  - 
Q ,  W o u l d  t h o s e  -- 

A ,  E a c h  o n e .  

Q ,  W o u l d  t h a t  b e  a c e r t a i n  a r e a  w h i c h  w o u l d  b e  

a f f e c t e d  b y  t h a t  p a r t i c u l a r  n e r v e ?  

A .  T h a t ’ s  c o r r e c t .  T h a t ’ s  w h a t  w e  c a l l  a 

- - - - - - - d e r m a t o m e  - - - ~ ~ ~ - ~ ~ a ~ ~ n g  skim _-  --__ 

A n d  i t ’s  t h e  s k i n  a r e a  t h a t  is s u p p l i e d  

by  t h a t  p a r t i c u l a r  n e r v e ,  It’s r e a l l y - q u i t e  

c o n s t a n t  - 
So t h a t  i t ’ s  i m p o s s i b l e  t o  h a v e  

n u m b n e s s  o f  t h e  e n t i r e  l e g  b e c a u s e  t h e y ’ r e  

s e v e r a l  n e r v e s ,  A c t u a l l y ,  t h e  L3 n e r v e  g o e s  

u p  t o  t h e  u p p e r  t h i , a h  a n d  o t h e r  n e r v e s  go  t o  

t h e  l e g  b e s i d e s  4-5 a n d  S1- 
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And s o  y o u  c a n ’ t  ge t  n u m b n e s s  o f  t h e  

e n t i r e  l e g ,  T h a t ’ s  w h a t  w e  c a l l  

n o n - a n a t o m i c a l  or a b i z a r r e  s y m p t o m .  

Q .  You w o u l d  e x p e c t  n b n e  o f  t h i s  t o  b e  

c o n s i s t e n t  w i t h  t h o s e  s h a d e d  areas? 

A .  O n e  o f  t h o s e  p a t t e r n s ,  t h a t ’ s  r i g h t ,  o n e  o f  

t h e  s h a d e d  p a t t e r n s  r e p r e s e n t i n g  t h e  n e r v e  

root t h a t  w a s  b e i n g  i r r i t a t e d ,  i f  a n e r v e  

w a s  a c t u a l l y  b e i n g  i r r i t a t e d .  

(2- D i d  M r ,  Fowler t e l l  y o u  a n y t h i n g  a b o u t  h i s  

e m p l o y m e n t ?  

A ,  Y e s ,  h i s  o c c u p a t i o n ,  h e  s a i d  was a s  a t r u c k  

d r i v e r ,  H e  s a i d  h e  r e t u r n e d  t o  r e g u l a r  w o r k  

f o r  o n e  d a y  o n l y  i n  December o f  1 9 9 2 .  And 

h e  s a i d  h e  h a d  n o t  w o r k e d  o t h e r w i s e .  

H e  s a i d ,  a t  t h e  t i m e  h e  r e t u r n e d  t o  

w or%-, 3 e-a pp a-r e n t l  y -s i i pp e c f  o n t h e  f 1 o o r-an d- 

f e l l ,  i n j u r i n g  h i s  b a c k  a g a i n -  

P r e v i o u s  i n j u r i e s  c o n s i s t e d  of  a n ,  

a c c i d e n t  i n  1977,  i n  w h i c h  h e  i n j u r e d  his 

n e c k ,  h i s  low b a c k ,  a n d  l e f t  s h o u l d e r  w i t h  

p a i n  f o r  o n e  a n d  a h a l f  m o n t h s .  

H e  s a i d  h e  h a d  n o  o t h e r  s y m p t o m s  e x c e p t  

t h a t  -- s i n c e  t h e n  u n t i l  t h e  p r e s e n t  

a c c i d e n t .  
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He said he had been in good health with 

no serious illnesses or operations. 

Q .  Doctor, did you conduct a physical 

examination o n  M r  _ '  Fowler? 

A .  Yes. On physical examination, Mr. Fowler 

appeared to be in no discomfort, that is in 

spite of the fact he said he was in 

constant, severe pain, He certainly didn't 

look like it when he Mas sitting there 

talking to m e -  

However, his gate was somewhat slow and 

deliberate, He got u p  and moved around 

slowly, as if moving about produced pain. 

He said he could not walk on his heels 

or toes, because he said it would give a 

"quivering" in his back, whatever that 

-. m e a n t  .---I An-'&- -have any- -idea -what that ---r- -- 

that's not a normal symptom walking on your 

heels and toes- I can't imagine what he 

meant b y  quivering- 

He said -- he was told to let me know 

if anything caused him pain during the 

examination. 

Examination of h i s  neck showed it to be 

held in the midline position, that is he 

M o r s e .  G a n t v e r ~  & Hodse 
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w a s n ’ t  t i p p e d  t o  o n e  s i d e  or t h e  o t h e r  or 

d o w n  - 
H o w e v e r ,  t h e r e  w a s  severe  r e s t r i c t i o n  

o f  a l l  m o t i o n  i n  h i s  n e c k  due t o  c o m p l a i n t s  

o f  p a i n .  H e  j u s t  a b s o l u t e l y  w o u l d  h a r d l y  

move h i s  n e c k  a t  a l l ,  r e a l l y  n o t  a t  a l l  

b e c a u s e  h e  s a i d  i t  h u r t -  

T h e r e  w a s  n o  s p a s m  i n  t h e  m u s c l e .  

Spasm is a n  i n v o l u n t a r y  c o n t r a c t i o n  o f  t h e  

m u s c l e  w h e n  t h e r e  i s  u n d e r l y i n g  p a i n ;  a n d  

y o u  c a n  f e e l  t h e  s p a s m  t h r o u g h  t h e  s k i n ,  i f  

i t ’ s  p r e s e n t ,  I t  w a s  n o t  p r e s e n t .  

2 -  w o u l d  y o u  e x p e c t  -- i f  s o m e o n e  i n d i c a t e d  

t h e y  h a d  s e v e r e  r e s t r i c t i o n  o f  m o t i o n  d u e  t o  

p a i n ,  w o u l d  y o u  e x p e c t  t o  f i n d  g e n e r a l l y  

some i n d i c a t i o n  o f  s p a s m  i n  t h a t  a r e a ?  

$;--- - -  .yes _ _ _  I f  t h e y ’ r e  i n  4ha*--much -pain-and-that- ------- 

m u c h  r e s t r i c t i o n  o f  m o t i o n ,  y o u  w o u l d  e x p e c t  

t o  f i n d  some s p a s m ,  w h i c h  t h e r e  w a s  n o t -  

1 -  A n d ,  a g a i n ,  t h a t ’ s  s o m e t h i n g  t h e  p a t i e n t  

d o e s  n o t  h a v e  a n y  c o n t r o l  o v e r ?  

\ .  T h a t ’ s  r i g h t ,  T h a t ’ s  w h a t  w e  c a l l  a n  

o b j e c t i v e  f i n d i n g -  T h e  o b j e c t i v e  f i n d i n g s  

a r e  t h o s e  w h i c h  t h e  p a t i e n t  d o e s  n o t  h a v e  t o  

t e l l  u s  is p r e s e n t ,  s u c h  t h i n g s  a s  m u s c l e  
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s p a s m ,  s w e l l i n g ,  s k i n  d i s c o l o r a t i o n ,  r e d n e s s  

o r  b l a c k  a n d  b l u e ,  w a r m t h  o v e r  a n  a r e a ,  t h a t  

sort o f  t h i n g -  

T h e s e  a r e  o b j e c t i v e  f i n d i n g s .  

S u b j e c t  f i n d i n g s  a r e  t h o s e  t h i n g s  t h e  

p a t i e n t  t e l l s  m e  a r e  p r e s e n t ,  a n d  I h a v e  n o  

w a y  o f  k n o w i n g ,  s u c h  t h i n g s  a s  p a i n  o n  

m o t i o n  o r  t e n d e r n e s s  - 
A n d  spasm i s  a n  o b j e c t i v e  f i n d i n g ,  

t h a t ’ s  c o r r e c t .  

H e  s a i d  t h e r e  was modera te  t e n d e r n e s s  

o v e r  t h e  r i g h t  t r a p e z i u s  m u s c l e ,  w h i c h  is 

t h i s  b i g  m u s c l e  o n  t h e  s i d e  of t h e  n e c k .  

T h e  n e u r o l o g i c a l  e x a m i n a t i o n  o f  t h e  

arms s h o w  t h e  r e f l e x e s  t o  b e  n o r m a l .  J u s t  

2s w h e n  y o u  t a p  t h e  k n e e  a n d  t h e  l e g  k i c k s ,  

t h e r e  a r e  o t h e r  t e n d o n s  t h a t  y o u  c a n  t a p  a n d  

t h e  m u s c l e s  w i l l  t w i t c h .  A c t u a l l y  t h e r e  a r e  

- - _ _ _ _ _ _ _ _ A  ._ . .. - - -  

t h r e e  o f  t h e m  i n  t h e  a rms,  a n d  t h e s e  were 

a l l  n o r m a l .  

H o w e v e r ,  h e  s a i d  t h a t  t a p p i n g  o n  t h e  

t e n d o n s ,  j u s t  b a r e l y  t a p p i n g  o n  t h e  t e n d o n  

t o  g e t  t h e  m u s c l e  t o  c o n t r a c t ,  h e  s a i d  

c a u s e d  n e c k  p a i n ,  w h i c h  is -- I d o n ’ t  k n o w  

w h y  - 

M o r s e ,  G a n t v e r g  & Hodge 
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Q .  D o e s  t h a t  m a k e  s e n s e  from a n e u r o l o g i c a l  

s t a n d p o i n t ?  

A -  No, t h e r e  i s  n o  c o n n e c t i o n  a t  a l l .  -t m e a n  

o n e  o f  t h e  t i m e s  y,ou t a p  is a t  t h e  w r i s t ,  

a n d  w h y  t h a t  w o u l d  c a u s e  n e c k  p a i n ,  I c a n ’ t  

i m a g i n e  i t .  T h a t ’ s  w h a t  he s a i d ,  so I p u t  

i t  d o w n .  

T h e r e  w a s  n o  m u s c l e  w e a k n e s s .  H o w e v e r ,  

h e  s a i d  t h a t  t h e r e  was n u m b n e s s  p r e s e n t  o v e r  

t h e  e n t i r e  r i g h t  u p p e r  e x t r e m i t y ,  t h a t  is  

all t h e  w a y  f r o m  t h e  s h o u l d e r  d o w n  h e  s a i d  

w a s  n u m b ;  a n d ,  a g a i n ,  a s  I p o i n t e d  o u t  

b e f o r e ,  t h e r e  a r e  f o u r  o r  f i v e  d i f f e r e n t  

n e r v e s  t h a t  go t o  t h e  a rm;  a n d  y o u  d o n ’ t  g e t  

n u m b n e s s  o f  t h e  e n t i r e  arm f r o m  t h e  s h o u l d e r  

d o w n ,  T h a t ’ s  w h a t  w e  c a l l  n o n - a n a t o m i c a l .  

Q. D i d  y o u  a l s o  e x a m i n e  h i s  low b a c k ?  

A *  E x a m i n a t i o n  o f  h i s  lower b a c k  s h o w e d  h i m  t o  
~ - - 

s t a n d  w i t h o u t  a l i s t -  H e  w a s n ’ t  l e a n i n g  t o  

t h e  s i d e  or l e a n i n g  f o r w a r d  or b a i k w a r d s ,  

a g a i n ,  t h e r e  w a s  s e v e r e  r e s t r i c t i o n  of  all 

m o t i o n  d u e  t o  c o m p l a i n t s  o f  p a i n .  

T h e  L a s e g u e  S i g n ,  w a s  n e g a t i v e  

b i l a t e r a l l y  w h e n  s i t t i n g .  N o w ,  l e t  m e  

e x p l a i n  t h a t ,  t h e  L a s e g u e  S i g n  is  a t e s t  

~~ ~ 

M o r s e ,  G a n t v e r g  & Hodge 
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t h a t  w e  do  w i t h  t h e  -- g e n e r a l l y  w i t h  t h e  

p a t i e n t  l y i n g  f l a t  o n  h i s  b a c k ,  a n d  w i t h  t h e  

k n e e  s t r a i g h t ,  t h e  l e g  i s  b r o u g h t  u p  i n  t h e  

a i r ,  l i k e  t h a t ,  1 i , k e  a p e r i s c o p e ,  

T h i s  p u t s  a s t r e t c h  e n  t h e  s c i a t i c  

n e r v e  t h a t  r u n s  d o w n  t h e  b a c k  o f  t h e  l e g .  

A n d ,  i f  t h a t  n e r v e  i s  b e i n g  i r r i t a t e d ,  a s  

y o u  l i f t  t h e  l e g  u p ,  i t  w i l l  p r o d u c e  p a i n  i n  

t h e  b a c k  a n d  d o w n  t h e  l e g .  T h e  t e s t  c a n  b e  

d o n e  w i t h  h i m  l y i n g  e i t h e r  o n  h i s  b a c k ,  l i k e  

t h a t ,  or i t  c a n  b e  d o n e  s i t t i n g  o n  t h e  e d g e  

o f  t h e  b e d ,  e d g e  o f  t h e  t a b l e ,  a n d  w i t h  t h e  

k n e e s  b e n t .  

A n d ,  t h e n ,  a s  you s t r a i g h t e n  o u t  t h e  

l e s ,  y o u  now h a v e  t h e  same p o s i t i o n  y o u  

w o u l d  h a v e  i f  h e  were l y i n g  o n  t h e  b a c k  w i t h  

h i s  l e g  u p  i n  t h e  a i r ,  

When  h e  was s i t t i n g  o n  t h e  e d g e  -- 

s i t t i n g  o n  t h e  edge  of  t h e  t a b l e ,  t h e  t e s t  

w a s  p e r f e c t l y  n o r m a l .  H e  h a d  a b s o l u t e l y  n o  
* 

p a i n  a t  a l l .  

H o w e v e r ,  l y i n g  f l a t  i n  b e d  a n d  I b e g a n  

t o  d o  t h i s ,  he s a i d  i t  h u r t  a t  t e n  degrees ,  

b a r e l y  off t h e  bed  -- j u s t  -- l e t ’ s  g e t  t h e  

arm o u t  of  t h e  w a y  h e r e ,  j u s t  t e n  degrees  

M o r s e ,  G a n t v e r g  & Hodge 
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o f f  t h e  b e d ,  a n d  h e  s a i d  i t  p r o d u c e d  p a i n .  

I s  t h a t  -- d o e s  t h a t  m a k e  s e n s e  t o  y o u ?  

No,  t h a t ’ s  a n  o b v i o u s  e x a g g e r a t i o n  of 

s y m p t o m s ,  Y o u  c a n , ’ t  h a v e  i t  p o s i t i v e  a t  t e n  

degrees  l y i n g  f l a t  a n d  p e r f e c t l y  n o r m a l  

s i t t i n g  u p  o n  t h e  e d g e  o f  b e d .  T h a t  d o e s n ’ t  

m a k e  a n y  s e n s e  a t  a l l -  

Also, b e  s a i d  t h a t  e v e n  w i t h  t h e  k n e e  

b e n t ,  b e n d i n g  t h e  h i p  u p ,  o n l y  20  d e g r e e s ,  

j u s t  a l i t t l e  b i t ,  was s a i d  t o  p r o d u c e  p a i n  

i n  t h e  b a c k  w h e r e  h e  c o u l d  s i t  o n  t h e  e d g e  

o f  t h e  b e d  w i t h  h i s  h i p s  b e n t  u p  90 d e g r e e s  

w i t h o u t  a n y  d i f f i c u l t y  a t  a l l ;  b u t ,  d o w n  o n  

h i s  b a c k ,  n o w  w h e n  I ’ m  t e s t i n g  h i m ,  j u s t  20 

d e g r e e s ,  a n d  h e  s a y s  i t  h u r t s .  

D o e s  t h a t  m a k e  s e n s e  t o  y o u ?  

N o ,  t h i s  -- o b v i o u s l y  i s  a n  e x a g g e r a t i o n  o f  

s y m p t o m s -  E v e n  w h e n  h e  was l y i n g  p r o n e ,  o n  

h i s  a b d o m e n ,  l y i n g  f l a t  o n  h i s  s t o m a c h ,  

b r i n g i n s  t h e  k n e e  u p  l i k e  t h i s  w a s  s a i d  t o  

p r o d u c e  p a i n  a t  a b o u t  t h i s  l e v e l ,  w h i c h ,  

a g a i n ,  d o e s n ’ t  m a k e  a n y  s e n s e  a t  a l l  b e c a u s e  

i t  d o e s n ’ t  a f f e c t  t h e  n e r v e .  I t  r e l a x e s  t h e  

n e r v e s  t h a t  go  d o w n  t h e  l e g ,  I t  d o e s n ’ t  

c a u s e  a n y  -- i t  s h o u l d n ’ t  c a u s e  a n y  

* 

23 
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d i f f i c u l t y  a t  a l l .  And e v e n  a t  40  deg rees ,  

h e  s a i d  t h a t  p r o d u c e d  p a i n ,  a g a i n ,  t h e s e  a r e  

b i z a r r e  s y m p t o m s -  

M e a s u r e m e n t s  ,of h i s  l e g s  s h o w  t h e  

l e n g t h s  t o  b e  equal. T h e  c i r c u m f e r e n c e  o f  

t h e  t h i g h s  a n d  t h e  c a l v e s  were e q u a l ,  w h i c h  

i n d i c a t e s  t h e r e  w a s  n o  m u s c l e  w a s t i n g .  

S o m e t i m e s ,  w h e n  t h e r e  is p r e s s u r e  o n  a 

n e r v e  root, t h e  m u s c l e s  w i l l  g e t  s m a l l e r  

e v e n  b e f o r e  t h e y  c a n  t e s t  t h e m  a s  b e i n s  

w e a k e r ,  b u t  t h e y  were n o r m a l .  Y o u  w o u l d  

e x p e c t  t h e m  t o  b e  t h e  same- 

T h e  n e u r o l o g i c a l  e x a m i n a t i o n  o f  h i s  

legs s h o w e d  t h e  k n e e  j e r k s  t o  b e  e q u a l .  

T h e r e  i s  a s i m i l a r  r e f l e x ,  w h e r e  y o u  t a p  t h e  

k n e e  a n d  t h e  l e g  k i c k s  a r e  -- t h e r e ’ s  

s i m i l a r  r e f l e x  t o  t h a t  w h e r e  y o u  t a p  t h e  

h e e l  c o r d  a n d  t h e  f o o t  k i c k s ,  a n d  t h a t ’ s  

c a l l e d  t h e  a n k l e  r e f l e x ;  a n d  t h e s e  were 

n o r m a l  - * 

T h e r e  w a s  n o  w e a k n e s s  i n  t h e  l e g s .  

A g a i n ,  h e  s a i d  t h a t  t h e r e  was n u m b n e s s  

o f  t h e  e n t i r e t y  o f  b o t h  o f  t h e  l e g s ,  t h e  

r i g h t  more t h a n  t h e  l e f t -  

A g a i n ,  t h i s  i s  a n o n - a n a t o m i c a l  

Morse,  G a n t v e r g  & Hodge 
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d i s t r i b u t i o n ,  a s  I s a i d  b e f o r e ,  t h e r e  a r e  

s e v e r a l  n e r v e s  t h a t  so d o w n  t h e  l e , o  a n d  

t h e r e  i s  j u s t  n o  w a y  i n  w h i c h  y o u  c a n  g e t  

n u m b n e s s  i n  t h e  e n . t i r e t y  o f  b o t h  lower  

e x t r e m i t i e s  - 
D o c t o r ,  d i d  y o u  t a k e  x - r a y s  o f  M r .  F o w l e r ?  

Y e s ,  X- r a y s  w e r e  t a k e n  of  h i s  n e c k  a n d  o f  

h i s  l o w e r  b a c k ,  

W h a t  d i d  t h e y  r e v e a l ;  a n d ,  i f  i t  w i l l  h e l p ,  

p e r h a p s  y o u  c o u l d  p u t  t h e m  u p  o n  t h e  s h a d o w  

b o x  - 

O k a y .  T h e  x - r a y s  o f  t h e  n e c k  -- 

8 y  t h e  w a y ,  were t h e s e  t a k e n  i n  y o u r  o f f i c e ?  

T h e y  were t a k e n  i n  my office b y  my 

t e c h n i c i a n  a t  my d i r e c t i o n  a n d  r e a d  b y  m e .  

L e t ’ s  s e e .  I l o s t  t h e m -  J u s t  a 

. -  - - .-  ._ 
m i n u t e ,  - -  -..- ~ _ _ . .  

T h i s  is  a n  x - r a y  o f  t h e  n e c k  t a k e n  f rom 

t h e  s i d e .  H e r e ’ s  t h e  j a w  a n d  t h e  s k u l l ,  t h o  

s h o u l d e r s  d o w n  h e r e ,  a n d  t h i s  w a s  w i t h  h i s  
. 

h e a d  b e n t  f o r w a r d ,  Y o u  c a n  s e e  t h a t  t h i s  i s  

2 f a i r l y  n o r m a l  v e r t e b r a e .  T h e s e  a r e  b o n e s  

h e r e ,  t h e s e  a r e  t h e  d i s k s ,  t h e  c a r t i l a g e  

b e t w e e n  i t ,  y o u  c a n ’ t  see i t  b e c a u s e  t h e  

x - r a y s  g o  r i g h t  t h r o u g h  i t .  

Morse, G a n t w e r a  & Hodge 
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T h e s e  b o n e s  s h o u l d  be  f a i r l y  s q u a r e ,  

You c a n  s ee  t h e y ’ r e  b e a k e d ,  a n d  t h e y ’ v e  g o t  

t h e s e  s p u r s  o n  t h e  b o n e s ,  t h e  d i s k  s p a c e s  

a r e  q u i t e  n a r r o w e d , .  

T h i s  is a l l  d u e  t o  d e g e n e r a t i v e  

a r t h r i t i s ,  wear a n d  t e a r  t y p e  o f  a r t h r i t i s  

i n  h i s  n e c k .  T h a t ’ s  o n e  v i e w  o f  h i s  n e c k  

w i t h  h i s  h e a d  b e n t  d o w n .  

T h i s  i s  a v i e w  w i t h  h i s  h e a d  b e n t  b a c k ;  

a n d  y o u  c a n  s e e  t h e r e  is p r e t t y  s o o d  m o t i o n  

i n  t h a t  n e c k ,  i n  s p i t e  o f  t h e  f a c t  t h a t  w h e n  

I t e s t e d  h i m ,  or t r i e d  t o  t e s t  h i m ,  h e  

w o u l d n ’ t  move h i s  n e c k  a t  a l l ,  

H e r e  y o u  c a n  see  i t  g o e s  b a c k ,  a n d  h e r e  

i t  g o e s  f o r w a r d ;  a n d  y o u  c a n  see t h e  

s e v e r i t y  o f  d e g e n e r a t i v e  a r t h r i t i s  o f  m o s t  

o f  t h e  l o w e r  s e g m e n t s  o f  t h e  n e c k -  

W o u l d  t h i s  h a v e  b e e n  a c o n d i t i o n  t h a t  was 
- 

g o i n g  o n  for q u i t e  s o m e t i m e  w i t h  Mr. F o w l e r ?  
s 

1, O h ,  yes, t h i s  i s  s o m e t h i n g  t h a t ’ s  g o i n g  o n  

for m a n y  y e a r s .  I t ’ s  g r a d u a l l y  g e t t i n g  

w o r s e .  I t ’ s  t h e  wear a n d  t e a r  t h a t  w e  all 

s t a r t  t o  g e t  w h e n  w e  g e t  o v e r  4 0 ;  a n d  h e ’ s  

i n  h i s  e a r l y  6 0 ’ s -  

So, it’s o b v i o u s l y  h i s ,  a l t h o u g h  i t ’ s  

Morse ,  G a n t v e r g  & Hodge 



10 

1 1  

, 1 2  

1 3  

14 
’ -  

15 

16 

17 

18 

1 9  

20 

21 

22 

23 

2 4  

25 

e v e n  s o m e w h a t  more y o u  e x p e c t  a t  t h i s  a g e ,  

i t ’ s  s o m e t h i n g  w h i c h  h a s  b e e n  g o i n g  o n  for a 

long p e r i o d  o f  t i m e .  

Q .  I t  w o u l d  n o t  h a v e  b e e n  c a u s e d  b y  t h e  a u t o  

a c c i d e n t ?  

A .  No, i t ’ s  my o p i n i o n ,  b a s e d  o n  r e a s o n a b l e  

med ica l  c e r t a i n t y ,  t h a t  t h i s  w a s  n o t  c a u s e d  

b y  t h e  a u t o m o b i l e  a c c i d e n t ,  n o r  w a s  i t  

e x a g g e r a t e d  or a c c e l e r a t e d  b y  t h e  a u t o m o b i l e  

a c c i d e n t  - 

Q. Were t h e r e  a l s o  x - r a y s  t a k e n  o f  h i s  l o w  

b a c k ?  

A .  Y e s ,  t h i s  is a n  x - r a y  o f  t h e  lower  b a c k  

t a k e n  f r o m  t h e  s i d e .  T h e s e  a r e  t h e  r i b s  u p  

h e r e ,  T h e  p e l v i s  d o w n  h e r e -  T h e s e  a r e  t h e  

b o n e s  t h a t  m a k e  u p  t h e  l o w e r  b a c k .  ‘ A n d ,  

~ - . -  
a g a i n ,  y o u  c a n  s ee  t h i s  s h o u l d  b e  n i c e  a n d  

s q u a r e  l i k e  I s h o w e d  i n  t h e  n e c k ,  a n d  t h e y  

- . - _. . .. . 

s h o u l d  b e  -- h a v e  a n i c e  d i s k  space  b e t w e e n  

e a c h  o f  t h e m .  
* 

Y o u  c a n  b a r e l y  see t h e  o n e  d o w n  h e r e .  

I ’ v e  g o t  a c l o s e  up o f  t h a t .  A n d  y o u  c a n  

s ee  t h a t  a t  t h e  l o w e s t  l e v e l  o n  t h e  lower  

b a c k ,  w h e r e  t h e  l a s t  l u m b a r  j o i n t s  -- t h e  

s a c r u m ,  t h i s  i s  t h e  s a c r u m  h e r e ,  h e r e ’ s  t h e  

Morse, G a n t u e r g  2i Hodge 
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28 

hip joint down here, this space is almost 

gone. It’s big osteophytes, which are bone 

s p u r s  from the degenerative arthritis. 

Again, this i,s not caused by injury. 

It’s something that’s wear and tear that’s 

been going on for a long period of time, 

1. Doctor, in addition, y o u  also had a chance 

to review some of the MRT films that were 

run of M r .  Fowler? 

\ .  I didn’t at that time, I have since then. 

1 .  Are those MRT findings from your review of 

the films consistent with the x-ray findinss 

i n  terms o f  degenerative changes? 

t .  Yes - 
Is there any arthritis that’s shown on any 

o f  the films? 

1 -  It’s called degenerative osteoarthritis. 
.. - - ._ - 

It is a type of arthritis. Arthritis is a 

general term that means something wrong wi t h  
L 

the joint; and this is degenerative 

osteoarthritis, the wear and tear kind that 

we all get, it’s something that has gone on 

for many years. gradually increasing as we 

get older. 

Now, your report in the beginning indicates 

Morse, Gantverg & Hodge 
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t h a t  y o u  were t o l d  t h a t  t h e  M R I  s h o w e d  some 

t y p e  of p r o t r u s i o n s  i n  t h e  l o w  b a c k ,  w h i c h  

d i d  n o t  i n v o l v e  a n y  n e r v e  r o o t s .  

From y o u r  r e v i e w  o f  t h e  M R I  f i l m s ,  d i d  

y o u  s e e  a n y  n e r v e  r o o t  i n v o l v e m e n t ?  

N o ,  t h e r e  w i ? s  n o t .  

A n d ,  a g a i n ,  c o u l d  y o u  t r y  t o  d e t a i l  a l i t t l e  

b i t  w h a t  t h a t  m e a n s  w h e n  y o u  s a y  n e r v e  root 

i n v o l v e m e n t ?  

T h i s  is t h e  model. o f  t h e  b a c k .  

A n d  w h y  i t ’ s  s i g n i f i c a n t  o r  i n s i g n i f i c a n t ?  

T h i s  is a model  o f  t h e  b a c k  a n d  h e r e  a r e  

b o n e s  s t a c k e d  o n e  o n  t h e  a n o t h e r ,  a n d  h e r e  

a r e  t h e  d i s k s  b e t w e e n  t h e  b o n e s ;  a n d ,  a t  

e a c h  l e v e l ,  a p a i r  o f  n e r v e s  a r e  g i v e n  o f f  

t h a t  go  t o  t h e  a r m s  or l e g s  or w h e r e v e r  

t h e y ’ r e  s u p p o s e d  t o  g o ,  d o w n  t h e  b a c k  a r o u n d  

t h e  n e r v e s  i n  a s a c ;  a n d  t h e n ,  u p  h e r e  is 

g i v e n  o f f  a t  e a c h  l e v e l ,  . 
A n d ,  if o n e  of t h e s e  d i s k s  b u l s e s  o u t ,  

i t  c a n  p r e s s  o n  t h e  n e r v e  r o o t ,  a n d  t h e n  i t  

w i l l  c a u s e  p a i n  or n u m b n e s s  o r  w e a k n e s s  or 

n e r v e  r o o t  i n j u r y  t o  w h e r e v e r  t h a t  n e r v e  

root is s u p p o s e d  t o  b e  g o i n g ,  I n  t h i s  c a s e ,  

p r e s u m a b l y ,  t h e  l e g .  

Morse, G a n t v e r g  & Hodge 
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A n d  i f  t h i s  p r o t r u s i o n ,  w h i c h  is o n  t h e  

M R I ,  p r e s s e d  o n  a n e r v e  r o o t ,  i t  c o u l d  c a u s e  

some i n j u r y ,  b u t  i t  d o e s n ’ t -  I t  j u s t  b u l g e s  

o u t ,  a n d  d o e s n ’ t  press o n  a n y t h i n g .  

So t h a t  i t  r e a l l y  h a s  n o  s y m p t o m s  

w h a t s o e v e r .  T h e  b u l s i n s  d i s k  has r e a l l y  -- 

i s  w i t h o u t  a n y  s y m p t o m s  u n t i l  i t  p r e s s e s  o n  

a n e r v e  root. G J e  see b u l g i n g  d i s k s  i n  

p e o p l e  a s  t h e y  g e t  o l d e r  i n  a v e r y  h i g h  

p e r c e n t a g e  o f  t h e  p o p u l a t i o n  t h a t  a r e  

t o t a l l y  w i t h o u t  a n y  s y m p t o m s  a t  a l l .  

Q .  A n d ,  a g a i n ,  i n  M r .  F o w l e r  were t h e s e  

f i n d i n g s  o n  t h e  M R I  f i l m s  c a u s e d  b y  t h i s  

d e g e n e r a t i v e  a r t h r i t i s  t h a t  y o u ’ v e  d e s c r i b e d  

e a r l i e r ?  

4 ,  Y e s ,  I t h i n k  it’s r e l a t e d  t o  t h e  

d e g e n e r a t i v e  c h a n g e s  a n d  n o t  t h e  i n j u r y .  
-- ~. ~ .. __ __ 

a .  O k a y ,  Was t h e r e  a n y  f i n d i n g  t h a t  y o u  s a w  

c a u s e d  b y  t r a u m a  or a c c i d e n t ,  or a n y t h i n g  

l i k e  t h a t ?  
. 

1. N o  - 
2 -  D o c t o r ,  h a v e  t h e  t e s t s  w h i c h  y o u ’ v e  

p e r f o r m e d ,  h a v e  t h e y  b e e n  a p p r o v e d  a n d  

a c c e p t e d  w i t h i n  y o u r  f i e l d  o f  O r t h o p e d i c  

S u r g e r y ?  

Morse, G a n t v e r s  & Hodse 
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Y e s .  

And did you have a sufficient amount of time 

to conduct the examination and review all of  

the films and reco,rds f o r  this particular 

patient? 

Yes - 
Did the information that you reviewed, 

including films, give you a more detailed 

accounting of Mr. Fowler and his other 

problems -- and his  various problems? 

Yes - 
From your examination of the Plaintiff and 

your review of records and films, Doctor, do 

you have an opinion with a reasonable degree 

of medical certainty a s  to your diagnosis at 

the time that you examined him? 

It’s my opinion, based on reasonable medical 

certainty, that M r .  Fowler has cervical -- 
. 

and I ’ l l  say it first in medical terms -- 

lumbosacral spondylosis. Cervical means 

neck, lumbosacral means low back, 

spondylosis i s  the degenerative arthritis 

that he has  which is unrelated to this 

Morse, Gantverg & Hodge 
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And based on the above history and 

examination, I found no objective evidence 

of injury. That is, all the evidence was 

something he told me was present. I could 

find no objective evidence at all. 

The diagnosis is based entirely on what 

he told me. Again, I’ll say it in medical 

terms possible cervical and lumbosacral 

myofascitis. Cervical means neck, 

lumbosacral means low back, myofascitis, myo 

means muscle, fascia means fiaament, and 

itis is an inflammation, So that means an 

inflammation o f  the muscles and ligaments of 

his neck and back - 

However, I really could not tell the 

extent of this possibility, because there 

was such a large degree -- obvious 
- - - __ _-_ - __ __. -- -- --- -- -. - __ __ - - - . - - - - 

exaggeration of symptoms and the bizarre 

findings. 

So that there is no way o f  telling just 

how much he has of that, i f  he has it at 

all - 
8. D o  you have an opinion with a reasonable 

degree of medical certainty as to whether 

Morse, Gantvers K Hodee 
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M r -  F o w l e r  s h o w e d  a n y  s i g n s  of  a h e r n i a t e d  

d i s k  d u e  t o  t h e  a u t o m o b i l e  a c c i d e n t ?  

A .  Y e s ,  i t ’ s  my o p i n i o n  t h a t  h e  d i d  n o t .  A 

h e r n i a t e d  d i s k  is  , j u s t  l i k e  a b u l s i n g  d i s k .  

I t ’ s  -- t h e  b u l g i n g  t h a t  h e  h a s  I t h i n k  i s  

d u e  t o  d e g e n e r a t i o n .  

Q .  D o c t o r ,  d o  y o u  h a v e  a n y  o p i n i o n  w i t h  a 

r e a s o n a b l e  d e g r e e  o f  m e d i c a l  c e r t a i n t y  a s  t o  

a n y  k i n d  of p r o g n o s i s  f o r  M r .  F o w l e r ?  

A .  Y e s  - 
Q .  A n d  w h a t  w o u l d  t h a t  b e ,  p l e a s e ?  

A .  W e l l ,  I t h i n k  t h a t  a n y  i n j u r y  w h i c h  h e  m i g h t  

h a v e  s u s t a i n e d  i n  t h i s  a c c i d e n t  h a s  p r o b a b l y  

h e a l e d -  I t h i n k  t h a t  h e  h a s  s y m p t o m s  

r e l a t i v e  t o  h i s  a r t h r i t i s ,  a n d  h e ’ l l  

c o n t i n u e  t o  h a v e  p r o b a b l y  some p r o b l e m s .  

I f  h e  h a s  a n y  p r o b l e m s ,  h e  h a s  p r o b l e m s  

w i t h  h i s  a r t h r i t i s ,  b u t  I d o n ’ t  t h i n k  h e  h a s  

_ _  - . _ _  ._ - -_  - . _  .. _ _ _  - - __ - ___ - - - - __ - 

a n y  p r o b l e m s  f r o m  t h i s  a c c i d e n t .  

2 -  F r o m  y o u r  r e v i e w  of  t h e  f i l m s  a n d  y o u r  
- 

d i s c u s s i o n s  w i t h  h i m ,  do  y o u  b e l i e v e  t h a t  h e  

a t  some t i m e  a f t e r  t h e  a c c i d e n t ,  h e  w a s  

c a p a b l e  o f  e m p l o y m e n t ,  o f  b e c o m i n g  e m p l o y e d ?  

A s  y o u  i n d i c a t e d ,  h e  d i d  n o t  w o r k  a f t e r  t h e  

a c c i d e n t  e x c e p t  for o n e  d a y ?  

Morse, G a n t v e r g  & Hodge 
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Wel l ,  t h a t ' s  h a r d  t o  s a y .  1 t h i n k  t h a t  he 

p r o b a b l y  c o u l d  go  b a c k  t o  w o r k ,  W h e t h e r  h e  

w o u l d  g o  b a c k  t o  w o r k  i s  a n o t h e r  q u e s t i o n ,  

b u t  I t h i n k  h e  p r o b a b l y  c o u l d .  

D o c t o r ,  as p a r t  o f  y o u r  r eco rds  t h a t  y o u  

r e v i e w e d ,  y o u  w e r e  g i v e n  a c o p y  o f  a b i l l  

f r o m  D r ,  O c h o a  r e g a r d i n g  h i s  t r e a t m e n t  o f  

M r .  Fowler, c o r r e c t ?  

Y e s .  

I b e l i e v e  t h a t  b i l l  s h o w e d  a p p r o x i m a t e l y  120 

o f f i c e  v i s i t s  for a total o f  a l m o s t  $19,000 

w o r t h  o f  t r e a t m e n t .  

D o c t o r ,  do  y o u  h a v e  a n y  o p i n i o n  from -- 
b a s e d  o n  y o u r  k n o w l e d s e  of c h a r g e s  i n  t h e  

c o m m u n i t y  -- a s  t o  w h e t h e r  120 t r e a t m e n t s  

for w h a t  a p p e a r s  t o  b e  a s o f t  t i s s u e  i n j u r y  

i s  a r e a s o n a b l e  n u m b e r  of  t r e a t m e n t s ?  

T h a t  seems l i k e  i t ' s  q u i t e  e x c e s s i v e ,  y e s ,  

c e r t a i n l y ,  p r o b a b l y ,  ten t i m e s  t h e  n u m b e r  of 

t r e a t m e n t s  t h a t  r w o u l d  n o r m a l l y  g i v e  a 

p a t i e n t  - 
A n d  t h e  way I a v e r a g e d  i t  o u t  i t  was 

a p p r o x i m a t e l y  $160 per o f f i c e  v i s i t ?  

T h a t ' s  w h a t  i t  l o o k e d  l i k e  t o  m e ,  

w o u l d  y o u  s a y  t h a t  was reasonable, t h o s e  

- - -  - - - --- - -. . - . - __ ._ . . _ _ _  . 

L 
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c h a r g e s ?  

N o ,  t h a t  seems t o  b e  a l m o s t  t w i c e  w h a t  

n o r m a l l y  w o u l d  b e  c h a r g e d .  

O k a y .  D o c t o r ,  h a v , e  t h e  o p i n i o n s  -- h a v e  a l l  

t h e  o p i n i o n s  t h a t  y o u ' v e  g i v e n  t o d a y  b e e n  t o  

a r e a s o n a b l e  d e g r e e  o f  m e d i c a l  c e r t a i n t y ?  

Y e s .  

M R ,  KROHNGOLD: O k a y ,  L e t ' s  g o  

o f f  t h e  r e c o r d  f o r  a m i n u t e ,  

( S h o r t  r e c e s s  t a k e n )  

M R .  KROHNGOLD: D o c t o r ,  I d o n ' t  

h a v e  a n y t h i n g  f u r t h e r  a t  t h i s  t i m e -  

T h a n k  y o u -  

THE WITNESS:  C e r t a i n l y .  

CROSS- EXAMINATION 

- -  BY M R .  BOLMEYER: 

D o c t o r ,  my n a m e  is F r a n k  B o l m e y e r .  I ,  a l o n g  lQ - 
w i t h  J a c k  S a l m o n ,  r e p r e s e n t  T h e o d o r e  F o w l e r  

i n  t h i s  c a s e ,  I h a v e  a f e w  q u e s t i o n s  f o r  
* 

Morse, G a n t v e r g  & Hodge 
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T h a t ’ s  c o r r e c t  - 

Y o u  h a v e  n o t  s e e n  h i m  s i n c e ?  

N o  - 

A n d  y o u  were n o t  aware  o f  w h a t  h i s  c o n d i t i o n  

w a s  a t  or a r o u n d  t h e  t i m e  o f  h i s  a c c i d e n t  i n  

O c t o b e r  o f  ’92? 

N o t  f i r s t h a n d ,  n o -  

N o r  were y o u  a w a r e  o f  w h a t  h i s  c o n d i t i o n  w a s  

l i k e  u n t i l  t h e  d a y  y o u  saw h i m  w h e n  y o u  made 

t h a t  e x a m i n a t i o n  a . t  t h a t  t i m e ?  

J u s t  b a s e d  o n  t h e  r e c o r d s  a n d  w h a t  h e  t o l d  

m e .  

N o w ,  a s  f a r  a s  t h e  r e c o r d s  y o u  r e v i e w e d ,  

D o c t o r ,  w h a t  r e c o r d s  d i d  y o u  r e v i e w  i n  

p r e p a r a t i o n  for y o u r  e x a m  a n d / o r  y o u r  

r e p o r t ?  

A .  I d o n ’ t  k n o w ,  P l o r m a l l y ,  w e  h a v e  s t o r e d  

t h e s e  r e c o r d s - i n  t h e  p a s t .  It g o t  -- w k  h a d  

t o  e n l a r g e  c e r t a i n  f a c i l i t i e s  i n  o u r  o f f i c e ,  

a n d  w e  h a d  t o  g e t  r i d  o f  t h e  s t o r a g e  a-nd w e  

r e t u r n e d  t h e  r e c o r d s -  I t  s a y s  r e c o r d s  

s t o r e d  a n d  t h e n  t h e y  were r e t u r n e d  i n  J u l y ;  

a n d ,  b e c a u s e  t h e y  were s t o r e d ,  I d i d n ’ t  m a k e  

a fist o f  w h a t  t h e y  were. We’ve g o t  

r e t u r n e d .  W e  d i d  n o t  l i s t  w h a t  w a s  

Morse, G a n t w e r g  & Hodge 
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! .  

r e t u r n e d .  So I d o n ’ t  k n o w ,  

I l o o k e d ,  t h e  k i n d  o f  s i t u a t i o n  t h a t  y o u ’ r e  

i n  h e r e  w h e n  y o u ’ r e  e x a m i n i n g  a p a t i e n t  t h a t  

is n o t  y o u r  p a t i e n , t ,  i t ’ s  s e t  up b y  t h e  

a t t o r n e y ,  t h e y  c a l l  y o u  a n d  s a y  w o u l d  y o u  

e x a m i n e  t h i s  p a t i e n t ?  

T h e y  c a l l  m y  a p p o i n t m e n t  s e c r e t a r y ,  y e s -  

A l l  r i s h t .  T h e n  t h e y  w r i t e  y o u  a l e t t e r  a n d  

k i n d  o f  o u t l i n e  w h a t  t h e y  w a n t  or w h a t  

t h e y ’ r e  r e q u e s t i n g  t h a t  y o u  do?  

Well ,  I d o n ’ t  p a y  a n y  a t t e n t i o n  t o  t h a t .  I 

t a k e  t h e  h i s t o r y  f r o m  t h e  p a t i e n t .  T h e y  

w r i t e  a l e t t e r ,  b u t  1 d o n ’ t  d e p e n d  o n  t h a t  

a t  a l l .  

A n d  I was l o o k i n s  i n  y o u r  f i l e ,  a n d  t h e r e  is 

a l e t t e r  f rom y o u r  l a w y e r  i n  t h e r e .  A n d ,  i n  

- t h e - _ l e t t e r  - _ _ _  --,_- t h e r e  __ ._ - - is __ - n o  - r e f e r e n c e  . . t o  _____ h i m  _- - 

e n c l o s i n g  a n y  r e c o r d s  or d o c u m e n t s .  

D o  y o u  k n o w  i f  y o u  g o t  r e c o r d s  

e l s e w h e r e  o t h e r  t h a n  w i t h  t h e  l e t t e r  t h a t  

w a s  t h a t  s e n t  t o  y o u ?  

Y e s ,  I h a v e  a n o t e  i n  t h e  c h a r t  t h a t  s a y s  

r e c o r d s  s t o r e d .  So I ’ v e  g o t  some r ecords ,  I 

d o n ’ t  k n o w  w h a t  t h e y  were -  

So y o u  d o n ’ t  k n o w  i f  y o u  s a w  h i s  p h y s i c a l  

. 

Morse, G a n t v e r g  & Hodge 
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t h e r a p y  r e c o r d s  or h i s  t r e a t m e n t  r e c o r d s  

from D r .  O c h o a ,  or w h e t h e r  y o u  s a w  t h e  M R I  

r e p o r t  or w h e t h e r  y o u  saw t h e  e m e r g e n c y  room 

r e c o r d s ,  y o u  j u s t  , d o n ’ t  r e c a l l ?  

I p r o b a b l y  s a w  t h e  M R I  r e p o r t  b e c a u s e  I h a v e  

n o t a t i o n s  of  w h a t  i t  s a i d  i t  s h o w e d ,  b u t  I 

d o n ’ t  h a v e  a n o t e  a b o u t  t h e  o t h e r  r e c o r d s  

t h a t  y o u  m e n t i o n e d  - 
D o c t o r ,  w e r e  y o u  a w a r e  t h a t  t h i s  a c c i d e n t  

w a s  a s i g n i f i c a n t  i m p a c t ,  a n d  t h e  c a r  t h a t  

a c t u a l l y  s t r u c k  t h e  t r u c k  t h a t  M r .  Fowler 

w a s  r i d i n g  i n  w a s  a t o t a l  l o s s  as a r e s u l t  

o f  t h e  a c c i d e n t ,  were y o u  a w a r e  of  t h a t ?  

N o ,  I w a s  o n l y  e x a m i n i n g  M r .  F o w l e r  a n d  not 

h i s  t r u c k  or t h e  other c a r ,  s o ,  I ’ m  n o t  

c o n c e r n e d  a b o u t  w h a t  h a p p e n e d  t o  t h e  o t h e r  

car. 

Y o u  do t r e a t  p e o p l e  t h a t  a r e  i n j u r e d  i n  a u t o  

a c c i d e n t s ,  d o  y o u  not? 

O h ,  y e s ,  a l o t  o f  t h e m ,  o f  c o u r s e .  

A n d  you t r e a t  p e o p l e  t h a t  have  b a d  b a c k s  a n d  

bad  n e c k s  a s  a r e s u l t  o f  a u t o  a c c i d e n t s ?  

Y e s  - 
S o  i t  w o u l d  be  fair t o  s a y  y o u  c a n  h u r t  y o u r  

b a c k  or y o u r  n e c k  i n  a n  a u t o  a c c i d e n t ?  

_. _. - ._ ._ ._ - - . - - - - - - - - - __ 

. 
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W a l l ,  yes, o b v i o u s l y ,  t h e  p e o p l e  I see  a r e  

p e o p l e  w h o  a r e  h u r t .  T h e  p e o p l e  t h a t  a r e n ’ t  

h u r t  i n  a u t o  a c c i d e n t s ,  I d o n ’ t  see, 

O k z y -  Were y o u  a w a r e  he w a s  t a k e n  b y  

a m b u l a n c e  t o  S t .  V i n c e n t  ’ s ?  

N o .  

D o  y o u  k n o w  Dr. O c h o a .  b y  t h e  w a y ?  

Y e s ,  I k n o w  D r .  O c h o a  v e r y  w e l l -  

H e ’ s  o n  t h e  s t a f f  a t  S u b u r b a n  H o s p i t a l  w h e r e  

y o u  ’ r e  Head  o f  O r t h o p e d i c s ?  

Y e s ,  I ’ v e  k n o w n  D r -  O c h o a  for m a n y  y e a r s .  

A n d  y o u ’ v e  k n o w n  h i m  t o  b e  a good  p h y s i c i a n ?  

t d e l l ,  I r e a l l y  d o n ’ t  h a v e  m u c h  c o n t a c t  w i t h  

h i m  i n  t e r m s  o f  e x c h a n g i n g  p a t i e n t s -  So  I 

r e a l l y  -- I d o n ’ t  k n o w .  I c e r t a i n l y  h a v e  

n e w e r  h e a r d  a n y t h i n g  b a d  a b o u t  h i m ,  b u t  II 

n e v e r  r e a l l y  h a d  a n y w a y  o f  c r i t i q u i n g  h i s  

c a r e  o f  p a t i e n t s .  

N o w ,  c e r t a i n l y ,  h i m  b e i n g  o n  t h e  s t a f f  a t  

S u b u r b a n  w h e r e  you’re t h e  H e a d  o f  

O r t h o p e d i c s ,  y o u  w o u l d  e x p e c t  t h a t  p e o p l e  o n  

t h e  s t a f f  a t  S u b u r b a n  w o u l d  b e  g o o d ,  w e l l  

q u a l i f i e d  p h y s i c i a n s ,  w o u l d  y o u  n o t ?  

Y e s  * 

N o w ,  i n  y o u r  p r a c t i c e ,  y o u  t r e a t  p a t i e n t s  

- - - - . -- - - - _ _  - - - - - __ __ ___ - - - - .- 

Morse, G a n t v e r g  & Hodge 
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that have what we’ve talked about i n  this 

case a s  soft tissue injuries, do you not? 

Yes 

And do you agree t-hat sometimes soft tissue 

injuries can be severe and debilitating? 

We’re not talking about this man, we’re 

talking about people generally, you mean? 

Right - 

Yes. 

S o  that y o u  treat patients that are in 

automobile accidents that have severe 

injuries that can last f o r  a long period of 

time and it still not be a broken bone or a 

herniated disk? 

That’s correct 

Doctor, you’re quite f a m i l i a r  with arthritis 

because I understand that you’re involved at 

Metro Hospital i n  their Arthritis Program 
- --- - - - - _. __ _ _  _ _  - . _ _ _  

there? 

Yes - 
. 

N o w ,  what exactly is degenerative arthritis? 

It’s a wear and tear type of arthritis in 

which the bones, because o f  repeated motion 

over our lifetime, gradually wear out, 

Now, would someone that has degenerative 

Morse, Gantwerg 8 Hodge 
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a r t h r i t i s  i n  t h e i r  n e c k  a n d  t h e i r  b a c k ,  

w o u l d  t h e i r  -- i n  s i m p l e  t e rms ,  w o u l d  t h e i r  

b a c k  b e  w e a k e r  t h a n  a n o r m a l ,  h e a l t h y  b a c k ?  

N o ,  a c t u a l l y ,  t h e y , ’ r e  g e n e r a l l y  s t i f f e r  - 
T h e y  d o n ’ t  move a s  m u c h .  

Does  a r t h r i t i s  c a u s e  s y m p t o m s ?  

Y e s .  

A n d  w h a t  w o u l d  t h o s e  s y m p t o m s  b e ,  g e n e r a l l y ?  

P a i n ,  p a i n  o n  m o t i o n ,  stiffness. 

Does  i t  a l s o  c a u s e  r a d i a t i n g  p a i n  a t  t i m e s ?  

O n l y  i f  t h e  a r t h r i t i s  g e t s  t h e  b o n y  s p u r s  -- 

i r r i t a t e  a n e r v e  r o o t ,  t h e n  i t  c a n  c a u s e  

r a d i c u l a r  p s i n ,  or r a d i a t e .  We call i t  a 

p a i n  w h i c h  r a d i a t e s ,  w h i c h  s p r e a d s  o u t  f r o m  

t h e  n e c k .  

N o w ,  a r t h r i t i s  c a n  b e  a s g r a v a t e d  b y  

t r a u m a t i c  i n j u r y ,  s u c h  a s  a n  a u t o  a c c i d e n t ,  
- . ---- ._ ____  __._ - _ _  - - ___ - - __ -~ - - . 

c a n  i t  n o t ?  

N o ,  i t  c a n n o t .  I n  my e x p e r i e n c e  o f  over 3 4  

y e a r s  o f  f o l l o w i n g  p a t i e n t s  i n  a u t o  
* 

a c c i d e n t s ,  I h a v e  n e v e r  s e e n  a c a s e  o f  t h i s  

t y p e  o f  d e c e n e r a t i w e  a r t h r i t i s  w h i c h  is 

e i t h e r  a g g r a v a t e d  or a c c e l e r a t e d  b y  a n  

a u t o m o b i l e  z c c i d e n t .  

I s  i t  y o u r  o p i n i o n  t h a t  t h e  s y m p t o m s  from 

M o r s e ,  G a n t w e r g  & Hodge 
* 
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a r t h r i t i s  a r e  n o t  e v e r  w o r s e n e d  b y  a 

s i s n i f i c a n t  t r a u m a t i c  i m p a c t ?  

1 .  T h a t ’ s  c o r r e c t .  

I .  So t h a t  t h e  s y m p t o m s  a r e  n o t  e v e n  w o r s e n e d ?  

I -  We’re t a l k i n g  a b o u t  t h i s  t y p e  o f  s o f t  t i s s u e  

i n j u r y .  We’re n o t  t a l k i n g  a b o u t  a f r a c t u r e ,  

w h i c h  h e ,  o b v i o u s l y ,  h e  d i d n ’ t  h a v e ,  y o u  

m e a n  t h i s  t y p e  o f  i n j u r y -  

T h a t ’ s  r i g h t ,  t h e  s y m p t o m s  a r e  n o t  made 

a n y  w o r s e .  

So t h a t  w h e n  y o u r  n e c k  a n d  back is  w h i p p e d  

a r o u n d  i n  a n  a c c i d e n t ,  i t  d o e s n ’ t  c a u s e  a n y  

i n c r e a s e  i n  t h e  s y m p t o m s  from t h e  a r t h r i t i s ,  

i n  y o u r  o p i n i o n ?  

T h a t ’ s  c o r r e c t ,  a b s o l u t e l y  c o r r e c t .  

O k a y . .  

D o  y o u  a g r e e ,  D o c t o r ,  t h a t  s o m e o n e  w i t h  

s i g n i f i c a n t  s p i n a l  a r t h r i t i s  i n  t h e i r  h e c k  

or t h e i r  b a c k  w o u l d  b e  more s u s c e p t i b l e  t o  

i n j u r y  i n  a n  a u t o m o b i l e  a c c i d e n t  t h a n  

s o m e o n e  w i t h  a n o r m a l ,  h e a l t h y  b a c k ?  

M R ,  K R O H N G O L D :  O b j e c t i o n .  

W h a t  s o r t  o f  i n j u r y ?  

M o r s e ,  G a n t v e r g  & Hod3e 
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a .  An i n j u r y  t o  h i s  s p i n e  or h i s  b a c k ?  -- 
A .  I t h i n k  t h a t  somebody  w h o  h a s  a r t h r i t i s  i n  

t h e i r  t i s s u e s  a r e  -- t h e  s o f t  t i s s u e s  a r e  

p r o b a b l y  l e s s  e l a s , t i c ,  a n d  t h e r e f o r e ,  t h e y  

w o u l d  t e n d  t o  b e  more e a s i l y  i n j u r e d .  I t  

d o e s n ’ t  m e a n  t h a t  t h e y  were i n j u r e d ,  b u t  a r e  

p r o b a b l y  more e a s i l y  i n j u r e d ,  y e s -  

D i d  y o u  ewer r e v i e w  a n y  x- r a y s  o f  M r .  

I 

Fowler’s n e c k  o r  b a c k  t h a t  were t a k e n  p r i o r  

t o  y o u r  e x a m i n a t i o n  o n  h i m ?  

A .  No - 

€ ? -  So y o u  w o u l d n ’ t  k n o w  i f  t h e r e  w a s  a n y  c h a n s e  

i n  h i s  a r t h r i t i s  s i n c e  t h e  a c c i d e n t ?  

A -  W e l l ,  i t  may g e t  a l i t t l e  worse b e c a u s e  t h i s  

i s  a p r o g r e s s i v e  d i s e a s e s .  A s  e v e r y o n e  

k n o w s ,  a r t h r i t i s  i s  s o m e t h i n s  t h a t  g e t s  

g r a d u a l l y  w o r s e  a s  w e  g r o w  o l d e r ,  a n d  h e ’ s  

g r o w n  o l d e r  s i n c e  b e t w e e n  t h e  t i m e  o f  h i s  

~- -- -___ -____ _. . - __  - - _ _  - - - . - . - - _ _  __ - . - -  

a c c i d e n t  a n d  w h e n  I s a w  i t .  
a 

E u t ,  c e r t a i n l y ,  I d o n ’ t  t h i n k  i t  w o u l d  

b e  a n y  more t h a n  w e  n o r m a l l y  e x p e c t  w i t h  t h e  

p a s s a g e  o f  t i m e .  

a .  B u t  t h e  o n l y  w a y  t h a t  y o u  c o u l d  c o n c l u s i v e l y  

s t a t e  t h a t  w o u l d  b e  b y  e x a m i n i n g  x - r a y s ,  

b o t h  b e f o r e  a n d  a f t e r ,  is t h a t  a f a i r  

Morse, G a n t w e r g  & Hodge 
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s t a t e m e n t ?  

4 .  N o ,  I t h i n k  I c a n  c o n c l u s i v e l y  s t a t e  i t  

b e c a u s e  I ’ v e  never s e e n  i t  h a p p e n .  

€I- W h a t  c a u s e s  r a d i a t j o n  o f  p a i n  f r o m  a l o w  

b a c k  i n t o  a l e g ,  D o c t o r ?  

A .  Two t h i n s s .  T h e r e  a r e  t w o  t y p e s  o f  

r a d i a t i n g  p a i n .  

O n e  is w h a t  w e  c a l l  r e f e r r e d  p a i n ,  i n  

w h i c h  t h e  t i s s u e s  of  t h e  l o w e r  b a c k  a r e  

i n j u r e d  t h e m s e l v e s ,  a n d  t h e  b r a i n  t h i n k s ,  

f e e l s  t h e  p a i n  i s  c o m i n g  f r o m  some p l a c e  

e l s e  r a t h e r  t h a n  t h e  i n j u r e d  t i s s u e -  

A more c o m m o n  e x a m p l e  of  t h i s  t h a t  many 

p e o p l e  are a w a r e  o f  is t h z t  p a i n  d o w n  t h e  

l e f t  arm c a n  come f r o m  a h e a r t  a t t a c k .  

I t ’ s  g o t  n o t h i n g  to do  w i t h  t h e  l e f t  

a r m ,  or w i t h  n e r v e  r o o t s ,  or a n y t h i n g .  I t ’ s  

just t h e  b r a i n  S e t s  m i x e d  u p  a n d  d o e s n ’ t  
- ~ - - - - -__ _ _  - - __ - - _. ._ 

k n o w  q u i t e  w h e r e  t h e  p a i n  is  c o m i n g  f r o m .  

A n d  y o u  c a n  f e e l  some p a i n  g o i n g  i n t o  t h e  

b u t t o c k s  a n d  t h i g h s ,  p a r t i c u l a r l y  f rom t h e  

l ower  b a c k ,  j u s t  b e i n s  f e l t  f r o m  t h e  s o f t  

t i s s u e ,  f r o m  t h e  m u s c l e s  a n d  l i g a m e n t s .  

P a i n  g o i n g  a l l  t h e  way  d o w n  t h e  l e g  is 

d u e  t o  a n e r v e  b e i n g  i r r i t a t e d  i n  t h e  lower  

. . . 

Morse, G a n t v e r a  & Hodge 
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b a c k  a n d  g o i n g  i n t o  a c e r t a i n  d i s t r i b u t i o n  

o f  t h e  l e o ,  d e p e n d i n g  o n  w h i c h  nerve r o o t s  

w e r e  i n j u r e d .  

N o w ,  t h e  n e r v e s  t h a t  w e  t a l k e d  a b o u t  

e a r l i e r ,  t h e  n e r v e s ,  1 a s s u m e ,  t h e y  p r e t t y  

m u c h  c o v e r  t h e  e n t i r e  l e s -  O n e  n e r v e  o r  

a n o t h e r  w o u l d  c o v e r  a p a r t i c u l a r  p a r t  o f  t h e  

l e g ,  i s  t h a t  r i c h t ?  

4 .  I ’ m  n o t  s u r e  w h i c h  n e r v e s  we we’re  t a l k i n g  

a b o u t  e a r l i e r ,  b u t  t h e  s e c o n d  p a r t  o f  y o u r  

s t a t e m e n t ,  t h a t  t h e  e n t i r e  l e g  i s  s u p p l i e d  

b y  n e r v e s  o f  v a r i o u s  -- f r o m  v a r i o u s  p l a c e s  

i s  c o r r e c t ,  y e s .  

Q .  S o ,  i f  t h e r e  w a s  p r e s s u r e  or i r r i t a t i o n  o n  

n e r v e s  from v a r i o u s  p l a c e s ,  i t  wotrld be 

p o s s i b l e  t h a t  a n  e n t i r e  l e c  c o u l d  f e e l  n u m b  

or t i n g l i n g  a t  t i m e s  f r o m  p r e s s u r e  o n  t h o s e  

v a r i o u s  n e r v e s ?  
- -  _ _  - - - . .- - - - - - - - _ _  -. .- - . - - .. 

? .  N o ,  b e c a u s e  y o u  w o u l d  h a v e  t o  h a v e  p r e s s u r e  

a t  f i v e  d i f f e r e n t  l e v e l s  i n  t h e  b a c k  a4nd 

t h a t  w o u l d  b e  b i z a r r e ,  a n d  t h e n  h a v e  t h o s e  

o n  b o t h  s i d e s ,  w h i c h  w o u l d  e v e n  b e  more  

b i z a r r e  - 
2 .  W e l l ,  I a p p r e c i a t e  t h a t  y o u  f e e l  i t ’ s  

b i z a r r e .  

M o r s e ,  G a n t v e r g  & Hedge 
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A ,  

Q -  

A .  

No, what I ’ m  telling you is it would not be 

possible to have the nerve root irritation 

at five different levels on b o t h  sides. 

With someone with significant marked 

degenerative arthritis, 

irritations on five different nerves? 

I’ve never s e e n  it i n  3 4  years. I mean 

everything is possible under the sun, 1 

suppose,  but r ’ve never seen it - 

they c o u l d  not have 

Q .  When y o u  w r o t e  this report back in April c f  

’ 9 4 ,  you had not reviewed t h e . M F ? I  f i l m ,  is 

that right? 

A .  That’s correct - 
8 -  Doctor, you had told u s  about a herniated 

d i s k  before- Is i t  -- as a general rule, a 

normal, healthy disk does not herniate i n  an 

automobile accident? 

M R .  KROHNGOLD: Objection. 
- _. - _ _ _  _ _ _  - - -- 

- - -  
I’ve s e e  -herniate-d disks after an automobile lA - 
accident - 

Q .  Well, let m e  a s k  it this way, Doctor, do you 
I 

generally, when you find a herniated disk 

also find t h e  presence of some degenerative 

disk disease or some degenerative condition 

involving the d i s k ?  

I 

Morse ,  Gantverg & Hodge 
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N o ,  y o u  c a n  h a v e  a n o r m a l  d i s k  w h i c h  

h e r n i a t e s  b e c a u s e  o f  i n j u r y ,  

A l l  r i g h t .  W h a t  c a u s e s  a h e r n i a t e d  d i s k ,  

Doctor? 

E n o u g h  p r e s s u r e  o n  t h e  d i s k  t o  c a u s e  i t  t o  

r u p t u r e  t h r o u g h  t h e  l i g a m e n t  w h i c h  s u r r o u n d s  

t h e  d i s k  a n d  h o l d s  i t  i n  p l a c e .  

A n d  t h a t  c e r t a i n l y  c a n  b e  t r a u m a  from a n  

a u t o  a c c i d e n t  t h a t  c a n  c a u s e  a h e r n i a t e d  

d i s k ?  

1Je’re n o t  t a l k i n s  a b o u t  t h i s  a c c i d e n t  n o w ,  

w e ’ r e  t a l k i n g  a b o u t  j u s t  g e n e r a f l y  you m e a n ?  

Y e s .  

Y e s  t h a t ’ s  p o s s i b l e  - 
A n d  is i t  e a s i e r  for a d i s k  t o  h e r n i z t e  w h e n  

i t ’ s  d e g e n e r a t e d  p r i o r  t o  t h e  h e r n i a t i o n ?  

N o ,  i t ’ s  m u c h  l e s s  common b e c a u s e  t h e  d i s k  

is  n o t  d e g e n e r a t e d ,  n o t  d r i e d  u p ,  n o t  s h r u n k  

U P  - 
- - ._ _ _  . .  

T h e  j u i c i e r  t h e  d i s k ,  t h e  more  l i k e l y  

i t  is t o  a c t u a l l y  b u l g e  o u t ,  w h e r e a s  t h e  

d r i e d  u p ,  d e g e n e r a t e d ,  n a r r o w e d  d i s k  is -- 

t h e r e ’ s  v e r y  l i t t l e  d i s k  m a t e r i a l  l e f t ,  s o  

t h a t  i t ’ s  l e s s  l i k e l y  t o  b u l s e  u p .  

Y o u  d i d  n o t  r e v i e w  a n  M R T  f i l m  o f  M r -  

Morse ,  G a n t v e r s  & Hodge 



F o w l e r ’ s  b a c k  b e f o r e  t h e  a u t o m o b i l e  

a c c i d e n t ,  d i d  y o u ?  

I’m n o t  a w a r e  he h a d  o n e ,  maybe h e  d i d ,  I 

d o n ’ t  k n o w .  

So  t h e  o n l y  M R I  t h a t  y o u  r e v i e w e d  w a s  a n  M R I  

w a s  t h a t  w a s  t a k e n  somet ime  a f t e r  t h e  

a c c i d e n t ?  

T h a t ’ s  r i g h t  - 
N o w ,  d o  y o u  use t h e s e  t e s t s  i n  y o u r  

p r a c t i c e ?  

N o w ,  w h e n  w o u l d  y o u  r e f e r  a p a t i e n t  for a n  

O h ,  y e s -  

M R I  o f  h i s  l u m b a r  s p i n e  or  lot^ b a c k ?  

If  I felt h e  h a d  s i g n i f i c a n t  n e r v e  r o o t  

i r r i t a t i o n  s y m p t o m s .  

So  t h a t  w o u l d  b e  s o m e t h i n g  b a s e d  o n  y o u r  

e x a m i n a t i o n  a n d  w h a t  t h e  p a t i e n t  told y o u ?  

A n d  w h a t  I f o u n d -  

R i g h t ?  
. .  

A n d  i t  w o u l d  b e  s o m e t h i n s  t h a t  y o u  w o u i d  n o t  

d o  u n l e s s  you f e l t  t h a t  t h e r e  were some 

s i g n i f i c a n t  s y m p t o m s  or f i n d i n g s  t o  w a r r a . n t  

i t  i n  y o u r  p r a c t i c e ?  

T h a t ’ s  correct. 

I Morse, G a n t v e r g  & Hodge 
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I 
N O W >  y o u  a r e  aware t h a t  h e  w a s  a t r u c k  

d r i v e r ,  p r i o r  t o ,  or d u r i n g  t h i s  a c c i d e n t  

a n d  i n  h i s  c a r e e r  p r i o r  t o  t h e  a c c i d e n t ?  

T h a t ’ s  w h a t  h e  s a i d .  

Were y o u  a w a r e  t h a , t  h e  w o r k e d  f o r  a c o m p a n y  

a n d  d e l i v e r e d  mea t s ?  

Were y o u  a w a r e  t h a t  h e  d i d  h e a v y  l i f t i n s  o n  

a d a i l y  b a s i s ?  

N’o . 

Were y o u  a w a r e  t h a t  h e  w a s  a b l e  t o  do h i s  

j o b  a n d  d i d n ’ t  m i s s  a n y  w o r k  p r i o r  t o  t h i s  

a u t o m o b i l e  a c c i d e n t ?  

N o  - 
D o  y o u  k n o w  a -- 

E x c e p t  I t h i n k  h e  h a d  a n o t h e r  a c c i d e n t  

e a r l i e r ,  b u t ,  y e s ,  y e a r s  a g o  -- so a h e a d .  

Have  y o u  e v e r  m e t  or h e a r d  o f  a Dr. 

G u s t a f s o n ?  

I ’ v e  h e a r d  t h e  n a m e ,  I d o n ’ t  k n o w  h i m  a t  

A r e  y o u  a w a r e  t h a t  D r ,  G u s t a f s o n  h a d  

e x a m i n e d  M r .  F o w l e r  o n  b e h a l f  o f  h i s  

e m p l o y e r ,  A & LJ F o o d s ,  a n d  b e  was o f  t h e  

o p i n i o n  t h a t  h e  c o u l d  n o t  c o n t i n u e  t o  w o r k  

I M o r s e ,  G a n t v e r g  & Hodge I 
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a s  a truck driver as a r e s u l t  of this 

accident? 

MR _. K R O H N G O L D :  Objection. 

N o ,  I ’ m  n o t  aware of that at all. 1 don’t 

know when it was, ,so- 

Doctor, in this case, you were asked to 

examine Mr. Fowler and write a report and 

testify, if need be, is that about the size 

of it? 

I’m s o r r y  -- the first part was -- yes - 
To examine h i m ,  write a report, and testify, 

i f  need be. 

LJhat, if anything, was wrons with h i m ,  and 

with the understanding that, if I needed to 

testify, I would, that’s c o r r e c t -  

Now, Doctor, certainly, your time is worth 

money, as I hope everyone’s is. How much do 

you charge for writing the report that you 

did? 
- _____ ---_ - - - . - - _ _ _  ___ __ - - 

The examination and the report is $350. 
. 

M R .  K R O H N G O L D :  Objection. 

And how about f o r  the time of y o u r  testimony 

here today? 

M R -  K R O H N G O L D :  Objection- 

The deposition, we allow the entire morning, 

M o r s e ,  Gantwerg & Hodge 
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is 3850. 

N o w  is t h a t  $850 i f  we’re d o n e  i n  15 

m i n u t e s ?  

M a k e s  n o  d i f f e r e n c e .  

Or t h r e e  h o u r s ?  

T h a t ’ s  r i a h t ,  Somet imes  i t  t a k e s  l o n g e r  

t h a n  t h a t .  

O k a y -  N o w ,  D o c t o r ,  how m a n y  t i m e s  -- l e t ’ s  

s a y  i n  1 9 9 4 ,  were y o u  a s k e d  t o  t e s t i f y  s u c h  

a s  y o u ’ r e  d o i n g  h e r e  t h i s  m o r n i n g ?  

I d o n ’ t  k n o w .  I d o n ’ t  k e e p  t r a c k  o f  i t .  

M R .  KROHNGOLD: O b j e c t i o n  

C o u l d  y o u  g i v e  m e  a n  e s t i m a t e ?  

No,  w h a t  I ’ v e  t e s t i f i e d  t o  t h i s  m o r n i n g ,  I ’ m  

sure o f .  I h a v e  n o  i d e a  how m a n y  t i m e s  t h a t  

w a s  - 

D o  y o u  s c h e d u l e  t h e s e  o n l y  o n  c e r t a i n  d a y s  

o f  t h e  w e e k ?  

N o ,  I d o n ’ t  s c h e d u l e  t h e m  o n  c e r t a i n  d a y s  o f  

t h e  w e e k .  I t r y  t o  a v o i d  s c h e d u l i n g  t h e m  o n  

W e d n e s d a y  i n  t h e  s u m m e r  t i m e ,  a n d  t h a t -  s o r t  

o f  t h i n g ,  b u t  o t h e r  t h a n  t h a t ,  I do  i t  w h e n  

I c a n  f i t  t h e m  i n ,  i f  I c a n  f i t  t h e m  i n .  

H o w  a b o u t  t h e  e x a m i n a t i o n s  of  p a t i e n t s ,  s u c h  

a s  M r .  F o w l e r ,  w h o  a r e  n o t  y o u r  p a t i e n t s ?  

- - - - __ - - - -_ - - - __ - _ _  - - _ _  - ~- 

Morse ,  G a n t v e r g  & Hodge 
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They’re done during regular office h o u r s -  

Are they done o n  a specific day of the week? 

lQ - 

..... 

No - 
How many patients did you treat in 1994, 

would you estimate. that for me? 

No. I see about -- well, maybe 30 patients 
a c l a y 7  and four days a week, 120 patients a 

week, and we’re in the office about 45 

w e e k s ,  more or less, so, that would be, 

5 ,000 ,  5,500, something like that. 

Of those 5,500, five percent of them a r e  

patients that are not your patients? 

That are seen for examination and a report. 

Actually that’s probably high, five percent 

is probably high, I probably see about -- 

let’s s e e .  That’s about right, about four 

to s i x  a week, that’s about right, 

Four to s i x  per week where you provide the 

report? 

Yeah, that’s altogether - That’s not 

necessarily just for Defense attorneys, for 

- - -- - - . - . - - __  - - - - - -- __ -. - -  

* 

Plaintiffs’ attorneys, and f o r  the 

Industrial Commission o f  Ohio, a n d  for 

second opinions, and people who need 2 

second opinion before surgery, that s o r t  of 

M o r s e ,  Gantverg & Hodae 
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t h i n g .  

H a v e  y o u  w o r k e d  w i t h  Mr. K r o h n g o l d  b e f o r e ?  

Y e s ,  h e  h a s  asked me b e f o r e -  

A n d  w i t h  o t h e r  l a w y e r s  i n  h i s  o f f i c e ?  

I’m n o t  s u r e  w h a t  o f f i c e  h e ’ s  i n .  I f  y o u  

t e l l  m e  w h a t  o f f i c e ,  I’ll t e l l  y o u .  

M R .  K R O H N G O L D :  K d l e r  a n d  

C u r t i n .  

THE W I T N E S S :  Yes. 

N o w ,  D o c t o r ,  I w a s  l o o k i n g  i n  y o u r  f i l e ,  c a n  

r t a k e  a l o o k  at i t ,  i f  I c o u l d ?  

C e r t a i n l y .  

A n d  i n  t h e  f i l e  is a -- w h y  d o n ’ t .  y o u  t e l l  

me w h a t  t h i s  i s ,  i t  b e g i n s  Page  1 a n d  it’s 

w r i t t e n  i n  red? 

T h l s  is  a n  e x a m i n a t i o n  f o r m  t h a t  I u s e  o n  

a l l  o f  m y  p a t i e n t s ,  a 1 1  o f  m y  n e w  p a t i e n t s ,  

a c t u a l l y ,  w h e t h e r  t h e y ’ r e  f o r  e x a m i n a t i o n  

r e p o r t ,  o r  o n e s  t h a t  I am t r e a t i n g ,  I u s e  

t h e  s a m e  f o r m -  

N o w ,  i s  t h a t  y o u r  h a n d w r i t i n s  o n  t h a t ?  

Y e s ,  m y  h a n d w r i t i n g .  

A n d  t h e n  t h e r e  i s  -- 

It’s d o n e  i n  r e d  s o  I c a n  r e a d  i t  b e t t e r .  

O k a y .  T h e n  w h e n  y o u  -- w h a t  a r e  t h e  l i t t l e  

M o r s e ,  G a n t v e r g  & Hodge 
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n u m b e r s  t h a t  a r e  o n  t h e  f r o n t  o f  t h e  v a r i o u s  

e n t r i e s ?  

A ,  A t  o n e  p o i n t  w h e n  w e  f i r s t  made u p  t h i s  

form, w e  t h o u g h t  w e  c o u l d  s o m e h o w  

c o m p u t e r i z e  t h e  t h c i n s s  s o  w e  c o u l d  s a y  a 

n u m b e r  i n s t e a d  o f  t h e  w h o l e  s e n t e n c e .  I t  

d o e s n ’ t  i d o r k -  The p a t i e n t s ’  v a r i a t i o n s  a r e  

s o  g r e a t ,  t h a t  i t  j u s t  d o e s n ’ t  w o r k  o u t ,  s o  

w e  d o n ’ t  d o  t h a t .  

Q .  So d o  y o u  a c t u a l l y  d i c t a t e  a r e p o r t ?  

A .  Y e s ,  d i c t a t e  t h e  r e p o r t .  

8. O k a y .  Now, D o c t o r ,  w h e n  y o u  a r e  a c t i n g  a s  a 
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t r e a t i n g  p h y s i c i a n  r a t h e r  t h a n  a n  e x p e r t  

c o n s u l t a n t ,  a s  y o u  a r e  i n  t h i s  c a s e ,  a n d  

y o u ’ r e  t r e a t i n s  a p a t i e n t ,  d o  y o u  h a v e  a n  

o p p o r t u n i t y  t o  o b s e r v e  t h a t  p a t i e n t  o v e r  a 

n u m b e r  o f  d i f f e r e n t  v i s i t s ?  

p a t i e n t s  t h a t ’ s  t r u e .  O t h e r  p a t i e n t s  1 o n l y  

s e e  o n c e  or t w i c e ,  a n d  t h e y ’ r e  w e l l ,  a n d  

t h e y  g o  h o m e -  
.) 

B u t  p a t i e n t s  t h a t  h a v e  a c h r o n i c  p r o b l e m  

t h a t  a r e  g o i n g  t o  r e q u i r e  e x t e n s i v e  

t r e a t m e n t ,  y o u  w o u l d  h a v e  a n  o p p o r t u n i t y  t o  

o b s e r v e  t h e m  a n d  t r e a t  t h e m  o v e r  a n u m b e r  o f  

Morse, G a n t v e r a  F, Hodce 
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d i f f e r e n t  o c c a s i o n s ?  

l J e l 1 -  Y o u ’ v e  a l r e a d y  q u a l i f i e d  i t  b y  s a y i n g  

p e o p l e  w h o  a r e  s i c k  for a l o n g  p e r i o d  o f  

time, w o u l d  I s ee  t h e m  for a l o n g  p e r i o d  o f  

t i m e ,  a n d  I w o u l d  s a y  y e s -  

A n d  w h e n  y o u ’ r e  a b l e  t o  d o  t h a t ,  y o u  g e t  t o  

k n e w  t h e  p a t i e n t  t o  a n  e x t e n t  o n  a p e r s o n a l  

level? 

Y e s  - 
~ n d  y o u  h a v e  a n  o p p o r t u n i t y  eve r  a n u m b e r  o f  

d i f f e r e n t  o c c a s i o n s  t o  a n a l y z e  t h e i r  

p a r t  i cu 1 ar p r  ob 1 e m s ?  

A s  t h e y  a r e  a t  t h o s e  t i m e s ,  y e s .  

A n d ,  i n  t h i s  p a r t i c u l a r  case, w o u l d  y o u  know 

M r .  F o w l e r  if he w a l k e d  i n  t h i s  room? 

N o  

M R .  E O L M E Y E R :  I d o n ’ t  h a v e  a n y  
~ 

o t h e r  q u e s t i o n s  for y o u ,  

T h a n k s ,  Doc to r  - 

RE- DIRECT E X A M I N A T T O N  

M R .  K R O H N G O L D :  

D o c t o r ,  j u s t  a c o u p l e  o f  q u e s t i o n s ,  a n d  

h o p e f u l l y ,  L J ~  c a n  l e t  y o u  get o u t  of  h e r e .  

T h a t ’ s  o k a y .  

Morse, G a n t v e r g  & Hodge 
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U n d e r  t h e  r u l e s  o f  Court, y o u ’ r e  n o t  a l l o w e d  

t o  t r e a t  M r .  F o w l e r .  Y o u ’ r e  o n l y  p e r m i t t e d  

t o  s e e  h i m  o n  o n e  o c c a s i o n ,  e x a m i n e  h i m ,  a n d  

r e n d e r  y o u r  o p i n i o n ,  i s  t h a t  c o r r e c t ?  

M R .  B O L M E Y E R :  I o b j e c t -  I’m 

n o t  s u r e  t h a t ’ s  t h e  r u l e ,  b u t  I’ll 

o b j e c t  - 
W e l l ,  y o u  c a n ’ t  t r e a t  h i m .  Y o u  c o n d u c t  a 

legal e x a m i n a t i o n ,  a m e d i c a l  l e g a l  

e x a m i n a t i o n ,  y o u  c a n ’ t  r e n d e r  a n y  t r e a t m e n t  

t o  h i m ,  c a n  y o u ?  

N o ,  I w o u l d  n o t  t r e a t  h i m -  

M r .  B o l m e y e r  had asked y o u  a b o u t  some 

r e c o r d s  for r e v i e w .  C o u l d  y o u  look a t  t h e  

l e t t e r  y o u  r e c e i v e d  from M r .  S i n c e r m o u s ,  w h o  

w a s  t h e  o t h e r  l a i z i y e r  w h o  h a d  sent M r -  

F o w l e r  t o  y o u ?  

Y e s .  

C o u l d  y o u  l o o k  a t  t h e  s e c o n d  page  o f  y o u r  

l e t t e r .  Is t h e r e  a r e f e r e n c e  t o  m e d i c a l  

r e c o r d s  i n  t h a t  l e t t e r ?  

Y e s ,  i t  s a y s  p l e a s e  r e v i e w  t h e  a t t a c h e d  

r e c o r d s .  So I’m sure t h e r e  a r e  r e c o r d s ,  A S  

I s a y ,  I k n o w  a t  l e a s t  t h a t  I saw t h e  M R I  

r e p o r t  b e c a u s e  I r e f e r e n c e d  t h a t  i n  my 

Morse ,  G a n t w e r a  & Hodge 
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2 t h e r e  w e r e .  

€2. I n  t h a t  l e t t e r  t o  y o u ,  is t h e r g  also a 

r e f e r e n c e  a s  s e c r e t a r i e s  p u t  i n  t h e i r  

l e t t e r s  t o  e n c l o s u r e s  t h a t  w o u l d  b e  
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5 - 
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c o n t a i n e d  w i t h  t h e  l e t t e r ?  

A .  Y e s ,  t h e r e  w e r ~  e n c l o s u r e s .  

Q .  N o w ,  M r -  B o l m e y e r  h a d  a s k e d  y o u  a b o u t  
. >  - . 

1 1, 

a r t h r i t i s  a n d  w h e t h e r  i t ’ s  p o s s i b l e  s o m e o n e  

r ed  i f  t h e y  h a d  

n g  t h a t  s t a t e m e n t ,  

o c c u r r e d  t o  s e e  

t e n t  i n  y o u r  

l a i n t s  o f  t h e  

e x p e c t  t o  s ee  some 

w o u l d  b e  a n  

a n d  w h a t  y o u  f o u n d  

t h i s  p a t i e n t ?  

: O b j e c t i o n ,  

- - 

., 

A -  a g a r a v a t e d  t o  

b e g i n  w i t h .  I m e a n  t h e  f a  t is t h a t  p e o p l e  \ 
w i t h  a r t h r i t i s  h a v e  t i s s u e s  

a n d  w h i c h  a r e  m o r e  e a s i l y  i 

g o i n g  t o  b e  i n j u r e d -  

Morse, G a n t v e r g  & Hodge 
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If t h e y  a r e  i n j u r e d ,  I w o u l d  s x p e c t  4 t o  

e c o n s i s t e n t  a n d  a n a t o m i c a l  f i n d i n g s  

t o  t h a t  i n j u r y  - 

t h a t  i n  s p i t e  of t h e  f a c t  t h a t  

t h e y  h a v e  a r  i t i s ,  y o u  s t i l l  w o u l d  e x p e c t  

t h e m  t o  h a v e  a t a i n  p i c t u r e  o f  s y m p t o m s  

a n d  -- t h a t  were 

t h e y  h a v e  a r t h r i t i s .  

D i d  y o u  f i n d  t h a t  t o  b e  a s e  w i t h  Mr - 
F O k J 1  e r ?  

No,  I d i d  n o t .  c several 

e v e n ,  a s  T e d  o n  t h ?  x - r a y s ,  w 

v e  h i s  n e c k  a t  a l l ,  w h e n  

h e n  h e  h a d  the x - r a y s  t p k e n .  

S O  i t ’ s  q u i t e  o b v i o u s  t h a t  t h e r e  i s  
/ 
b j e c t i v e  s i s n s  o f  e x a g g e r a t i o n  o f  h i s  

s y m p t o m s  - 
M r -  B o l m e y e r  b a d  a s k e d  y o u  a b o u t  t a k i n g  a n  

M R I  i f  t h e r e  w a s  some s u g g e s t i o n  t h a t  i t  

w o u l d  b e  w a r r a n t e d .  I f  a p a t i e n t  c o m p l a i n e d  

d 

Morse, G a n t w e r g  & Hodge  
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t o  y o u  o f  n u m b n e s s  o r  t i n g l i n g ,  w o u l d  t h a t  

b e  r e a s o n  f o r  a n  M R I ,  or t o  c o n s i d e r  a n  M R I ?  

Y e s ,  i f  h e  s a i d  i t  w e r e  p r e s e n t ,  I t h i n k  

t h a t  I m i g h t  t a k e  a n  M R I -  

Y o u ' r e  n o t  t a k i n s  i s s u e  w i t h  t h e  d e c i s i o n  t o  

a d m i n i s t e r  t h e  M R I ,  a r e  y o u ?  

No ,  o h ,  n o .  

I n  y o u r  r e v i e w  o f  t h e  a c t u a l  f i l m ,  d i d  a n y  

o f  t h e  f i n d i n g s  s u p p o r t  h i s  c o m p l a i n t s  or 

o t h e r w i s e  i n d i c a t e  t h a t  t h e r e  was a n y t h i n s  

t r a u m a  r e l a t e d ?  

N o ,  i t  d i d  n o t .  T h e  ME1 d i d  n o t  s h o w  a n y  

n e r v e  r o o t  i n v o l v e m e n t .  T h e  n e r w e s  were n o t  

b e i n s  p r e s s e d  u p o n  b y  t h e s e  t w o  b u l g i n g  

d i s k s .  

T h e r e f o r e ,  h i s  c o m p l a i n t s  o f  n u m b n e s s ,  

b i z a r r e  a s  t h e y  a r e ,  h a d  n o t h i n g  t o  do  w i t h  

h i s  b a c k .  

2 -  M r .  B o l m e y e r  b a d  a s k e d  y o u  about. a D r . '  

G u s t a f s o n  a n d  w h a t  h e  f o u n d ,  Were y o u  aware  

t h a t  t h e r e  w a s  a D r .  B r a y  t h a t  also e x a m i n e d  

M r .  F o w l e r  a n d  i n d i c a t e d  h e  c o u l d  r e t u r n  t o  

l i i h t  d u t y  a p p r o x i m a t e l y  s i x  weeks a f t e r  t h e  

a c c i d e n t ?  

M o r s e ,  G a n t v e r g  L? Hodge 
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M R .  BOLMEYER:  O b j e c t i o n .  

I ’ m  n o t  s u r e  i f  I h a d  t h o s e  r e c o r d s  

o r i g i n a l l y  or n o t ,  b u t  T t h i n k  I ’ d  h a v e  t o  

s e e  h i s  r e p o r t  - 
Were y o u  a w a r e  t h a t  w h e n  h e  saw M r .  F o ~ i l e r  

a b o u t  f o u r  d a y s  a f t e r  t h e  a c c i d e n t ,  b e  f o u n d  

M r .  F o b i l e r  h a d  a f u l l  r a n g e  o f  m o t i o n  o f  h i s  

n e c k  w i t h  n o  p a i n  i n  h i s  n e c k ,  a n d  b e  c o u l d  

m o v e  a l l  o f  h i s  a rms  a n d  h i s  l e g s  a n d  t h a t  

h e  h a d  s o m e  t e n d e r n e s s ,  b u t  r o o d  r a n s e  o f  

m o t i o n  o f  h i s  low b a c k ?  

l J o u l d  t h a t  s u r p r i s e  you i f  t h o s e  were 

h i s  f i n d i n g s ?  

M R .  BOLMEYER:  O b j e c t i o n .  

Wel l ,  i t ’ s  c e r t a i n l y  n o t  w h a t  M r .  Fowler 

t o l d  m e  was t h e  c a s e ,  b u t ,  i t  c e r t a i n l y  is 

q u i t e  o f t e n  t h e  c a s e  a f t e r  a u t o m o b i l e  
__ - ._ - - . . 

job a s  a n i g h t  w a t c h m a n  b y  A * &  tJ 

Foods earl 1 9 9 3 ;  a n d  h e  a p p a r e n t l y  

t u r n e d  i t  d o w n  se h e  d i d n ’ t  t h i n k  h e  

s e c o n d s  t o  m a k e  a p h o n  

MR,  BOLMEYER 
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p e  o f  r e d i r e c t  - 

. KROHNGOLD: I d o n ’ t  t h i n k  I 

h a v e  a n y t h i n g  f u r t h e r ,  D o c t o r ,  a t  

t h i s  ~ o i n t .  

RECROSS-EXAMINATION 

M R -  BOLMEYER: 

D o c t o r ,  w h e n  M r  - F o l w e r  ’ s  n e c k  was x- ray e d ,  

w e r e  y o u  i n  t h e  room? 

N o .  

D o  y o u  k n o w  i f  i t  h u r t  h i m  t o  move h i s  n e c k ?  

No - 

MR- E-OLMEYEf?: O k a y .  I d o n ’ t  

h a v e  a n y  f u r t h e r  q u e s t i o n s  for y o u ,  

D o c t o r  - 
- . - - _ _  . . - - - - - - _ _  - - . - - 

M R .  KROHNGOLD: T h a t ’ s  a l l ,  

D r t o r  - 1 
THE WITNESS:  I w a i v e  v i e w i n g  

a n d  I w a i v e  s i g n i n g .  T h a n k  y o u .  

( D e p o s i t i o n  c o n c l u d e d ;  s i g n a t u r e  w a i v e d )  

M o r s e ,  G a n t v e r g  & Hodae  



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

12 

1 3  

14 

15 

16 

1 7  

18 

1 9  

20  

21 

22 

23 

2 4  

25  

6 2  

- - -  
CERTIFICATE 

- - -  

5ta t . e  o f  O h i o ,  1 
) SS' :  

C o u n t y  o f  C u y a h o g a  - ) 

I, C o l l e e n  A -  F o x ,  a N o t a r y  P u b l i c  w i t h i n  a n d  f o r  
t h e  S t a t e  o f  O h i o ,  d u l y  c o m m i s s i o n e d  a n d  
q u a l i f i e d ,  d o  h e r e b y  c e r t i f y  t h a t  t h e  w i t h i n - n a m e d  
w i t n e s s ,  R i c h a r d  S .  K a u f m a n ,  M . D . ,  1.13s b y  m e  f i r s t  
d u l y  s w c r n  t o  t e s t i f y  t h e  t r u t h ,  t h e  w h o l e  t r u t h  
s n d  n o t h i n g  b u t  t h e  t r u t h  i n  t h e  c a u s e  a f o r e s a i d ;  
t h a t  t h e  t e s t i m o n y  t h e n  g i v e n  b y  h i m  w a s  b y  m e  
r e d u c e d  t o  s t e n o t y p y  i n  t h e  p r e s e n c e  o f  s a i d  
k ~ i t n e s s ,  a f t e r w a r d s  t r a n s c r i b e d ,  a n d  t h a t  the 
foregoing is a t r u e  a n d  c o r r e c t  t r a n s c r i p t  o f  the 
t e s t i m o n y  s o  g i v e n  b y  h i m  a s  a f o r e s a i d -  

I d o  f u r t h e r  c e r t i f y  t h a t  t h i s  d e p o s i t i o n  w a s  
t a k e n  a t  t h e  t i m e  a n d  p l a c e  i n  t h e  f o r e s o i n z  
z a p t i o n  s p e c i f i e d ,  a n d  i - ~ a s  c o m p l e t e d  w i t h o u t  
s d j o u r n m e n t  - 

I d o  f u r t h e r  c e r t i f y  t h a t  I am n o t  a r e l a t i v e ,  
s m p L o y e e  or a t t o r n e y  o f  e i t h e r  p a r t y ,  or o t h e r w i s e  
i n t e r e s t e d  i n  t h e  e v e n t  o f  t h i s  a c t i o n .  

I N  WITNESS WHEREOF, I h a v e  h e r e u n t o  s e t  my h a n d  
3 n d  a f f i x e d  m y  s e a l  o f  office a t  C l e v e l a n d ,  o h i o ,  
3 n  - - t h i s  3rd day-of--March. 1995, - .__ - - __ .. 

-. i ̂ , I 

C o l l e e n  A .  F o x ,  'RPR,  N o t S r y  P u b l i c ,  
i n  a n d  f o r  t h e  S t a t e  o f  O h i o .  

vly c o m m i s s i o n  e x p i r e s  May 9 ,  1998.  

M o r s e ,  G a n t v e r g  e; Hodge 


