
IN THE COURT OF COMMON PLEAS 

CUYAHOGA COUNTY, OHIO 

1 

Plaintiff, ) 
1 

1 
UNIVERSITY HOSPITALS OF ) 
CLEVELAND, et al., 1 

JOSEPH E. DAVIS, 

vs. Case No. 267797 

Defendants. ) 

Deposition of IAIN H. KALFAS, M.D., 

F.A.C.S., a witness herein, called by the 

Plaintiff for cross-examination pursuant to the 

Rules of Civil Procedure, taken before me, the 

undersigned, Michael Christy, a Stenographic 

Reporter and Notary Public in and for the State of 

Ohio, at the offices of The Cleveland Clinic, 9500 

Euclid Avenue, Cleveland, Ohio, on Thursday, the 

3rd day of August, 1995,  at 5:18 o'clock p.m. 
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age 4 

of lawful age, a witness herein, having been first 
duly sworn, as hereinafter certified, deposed and 
said as follows: 

BY MR. CUNNINGHAM: 

H. KALFAS, M.D., F.A.C.S. 

CROSS-EXAMI.NATION 

Q. You pronounce your last namc, is it Kalfas? 
A. Kalfas, correct. 
Q. All right. 

You’re a neurosurgeon? 
A. Yes, I am. 
Q. And you -- it’s M.D., F.A.C.S. 

A. Fcllow of the Amcrican College of Surgeons. 
Q. And you were board-ccrtificd I see three 
ycars ago? 
A. Yes. 
Q. All right. Good for you. 

Now, wc’rc here today to lcarn a little 
about your report and a little about you, Doctor. 

You have -- thcy havc given us your report, 
defense counsel on behalf of University Hospitals 
I bclicve. 

What’s that stand for, Doctor? 

What wcrc you askcd to do? 
- A. I was askcd to rcview rccords of Mr. Joseph 
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Page 2 
Davis’ hospitalization at University Hospitals of 
Clcveland in 1991 as well as some letters from 
Plaintiff experts and to give a rccommcndation as 
to whether or not thc standard of care was met in 
the management of Mr. Davis. 
Q. Okay. 

A. Thc hospital records from University 
Hospitals -- 
Q. All right. 
A. -- as Well as Plaintiff expert witness 
letters as well as thc deposition of Dr. 
Liebcrman. 
Q. Okay. 

And the expert rcport from the Plaintiffs 
consisted of a Dr. -- 
A. I havc a Dr. -- 
Q. -- McPherson? 
A. - McPhcrson, I have a Dr. Saltis, I have a 
Dr. - I have hfs. Bums and I have a Dr. -- 
Q. cox? 

Q. Okay. 

A. No. 

And the rccords you reviewed are the -- 

A. -- COX. 

Do you know any of those experts? 

00 Page 2 - Page 5 
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o know the name. 
im before because he was at -- affiliated with my 

medical school, but I don’t really know him 
personally. 
Q. Okay. 

He was a profcssor -- 
A. I believe so. 
Q. -- at the time you were -- 
A. I think so. 
Q. - a student? 
A. I think so. 
Q. Okay. 

Who asked you to do this work? 
A. Mr. Trcu. 
Q. And when did he ask you to do that? 
A. I belicvc that was back in March of this 
year. 
Q. Have you had any othcr dealings with the 
Artcr Haddcn firm -- 
A. Yes. 

A. As an expert, no. 
Q. Okay. 

way with thc Artcr Haddcn firm? 

Q. -- as expert? 

I take it you’ve had somc dealings in some 
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Pagc 7 
A. Somc dealings, corrcct. 
Q. As a client? 
A. YCS. 

Q. Okay. 

A. Okay. 
Q. -- but thcy’ve bccn a client? 
A. I’ve bccn a c k n t  of theirs. 
Q. You’ve bccn a clicnt of Artcr Haddcn? 
A. Right. 
Q. Can you tell me which lawyer has rcprescntcd 

A. Mr. Trcu has and h3r. Stan Williams. 
Q. Okay. 

Have you had any dealings with the Maynard 
Jacobson firm? 
A. Not that I’m aware of, no. 
Q. All right. 

Have you had any dealings with any other 
dcfcnsc counscl as an cxpcrt witncss? 
A. Other than expert witncss for Workers’ 
compensation cases and personal liability, no. 
Q. For workers’ comp and personal? 
A. Ycs, primarily serving as an cxpcrt witness 
for uaticnts of mine who arc involvcd in 

I won’t ask you anything more than that -- 

you? 
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litigation on their part. 
Q. Okay. 

A. Yes. 
Q. How many timcs? 
A. I’d say probably about 15 to 20 times. 
Q. Okay. 

in? 
A. Primarily the personal liability cases of 
patients of mine - 
Q. Okay. 
A. - that I’m subpoenaed to appear before. 
Q. So you have testified on behalf of the 
plaintiff? 
A. Primarily as an expert witness for the 
patient -- 
Q. Okay. 
A. - that I’ve treated. 
Q. Okay. 

Have you testified on behalf of the defense 
before? 
A. Not that I’m aware of, no. 
Q. Is this the first time you’ve cvtr testified 
in a malpractice case? 

Have you testified before? 

And what type of cases have you testified 
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Page S 
A. Yes. 
Q. All right. 
A. As an expert witness for the defense. 
Q. Yes. 
A. Yeah. 
Q. Well, have you testified as an expert 
witness for the plaintiff in a malpractice casc? 
A. No. 
A. One question I have -- 
Q. Sure. 
A. -- is as far as testifying, I was involvcd 
in a casc that was brought against The Cleveland 
Clinic in which I testified, so if that counts 
as -- 
Q. Okay. 
A. - an expert witness, then I was involved 
with that particular case. 
Q. were you a party to that casc? 
A. I was a party in that case, correct. 
Q. Okay. 

What was the result of that? 
A. The result was a Settlement. 
Q. Settlement, okay. 

I n a t  documents did you review before 
preparing your report? 

30 Page 6 - Page 9 
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Q. Just what you’vc told me hcrc? 
A. -- the things that I’ve told you. 
Q. Okay. 

anything, receive, if anything, in preparing your 
report? 
A. That’s primarily it. 

Just a description of what transpired from 
Mr. Treu, but basically most of the information I 
garnered words from the records that I told you 
about. 
Q. Okay. 

literature in preparing your report? 
A. No. 
Q. Did you talk to any othcr doctors in 
prcparing your report? 
A. No, I didn’t. 
Q. Do you know any -- arc you aware of the 
othcr cxpcrts that arc going to bc testifying on 
behalf of dcfense in this casc? 
A. I don’t know thc namcs, no -- 
Q. Okay. 
A. -- othcr than Dr. Licbcrman who I bclicve is 

What other information did you get, if 

Did you rcfer to or rcad any medical 
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Page 11 
a Dcfcndant. 
Q. Ycs. 

A. No, I don’t. 
Q. Do you know any o€ the pcoplc that wcrc 
involvcd -- at University Hospital that were 
involvcd in the trcatmcnt and care of Joc Davis? 
A. No, I don’t. 
Q. Any of thc doctors? 
A. Ido.  

do know. 
Q. Okay. 

A. No, I don’t know him. 
Q. All right. 

I may not be pronouncing his -- 
A. I still don’t know him. 
Q. -- name right and I won’t try to spcll it 
for you. 

that’s datcd March 23, 1995. I want to ask some 
questions as to that report. 

First of all, we know that thcrc was a 
aucstion as to whcthcr or not -- at least a 

Do you know him? 

Dr. Mapstonc is a neurosurgeon thcre that I 

Did you know thc ncurologist Katiji? 

Okay. Doctor, lct’s go to your report 
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Page 12 
question that University 
to whether or not the person that’s Joc Davis the 
patient had possible meningitis? 
A. COKCct. 

Q. Alright. 

A. Meningitis is an inflammation of the 
meninges, which are a portion of the covering of 
the brain and the spinal cord and spinal canal. 

When these meninges become infected, they 
can produce a whole host of complications and 
symptoms, onc of which is confusion and agitation. 
Q. Well, what type of meningitis Creates 
confusion and agitation? 

What is meningitis, Doctor? 

A. All types -- 
Q. AI t y p s  -- 
A. -- can create confusion. 
Q. - -Can? 

A. Yes. 
Some will only present with headaches, some 

will prcscnt only with difficulty with sensitivity 
to light, some will prcscnt with only a fcvcr and 
some will prcsent with confusion and agitation. 

A lot of it depends on what the organism is, 
what thc sensitivity of that Darticular Datient is 
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Page 13 
and ssscntially the stage, the length of the 
disease process. 
Q. Is lethargy a symptom of meningitis? 
A. It can bc. 
Q. What is lethargy, Doctor? 
A. Lethargy is a reduced level of consciousness 
that is associated with drowsiness or sleepiness. 
Q. That is different than agitation thcn, isn’t 
it? 

Q. And can stuporous or being in a stupor, can 
that be a sign of mcningitis? 
A. canbc. 
Q. Was lethargy found in the records of this 
patient? 
A. 1 believe it was primariIy confusion was the 
indication that they gave -- 
Q. Okay. 
A. - forthe -- 
Q. so your answer is no? 
A. -- for the meningitis. 
Q. so your answcr -- 
A. Not that I can recall. 
Q. All right. 

Was a stuporous condition found -- 

A. COKCCt. 

IO Page 10 - Page 13 
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A. Not that I can rccall. 
Q. -- in this cast in Joc Davis? 
A. Not that I can rccall. 
Q. Is stiffness of thc ncck, is that a sign of 
meningitis, Doctor? 
A. Certainly can bc. 
Q. Was that symptom found in Joe Davis? 
A. Not that I can rccall. 
Q. What about fevcr, Doctor; is that a sign 
also? 
A. That can bc, yes. 
Q. And was that found in Joe Davis? 
A. Not that I can rccall. 
Q. Chills, is that another sign? 
A. That can bc. 
Q. Can bc a symptom? 
A. Right. 
Q. And was that found? 
A. Not that I can recall. 
Q. Headaches? 
A. Hcadachcs ccrtainly can bc and I don’t 
recall -- 
Q. All right. 
A. -- swing that cithcr. 
Q. What about nausca; can that bc? 
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Page 15 
A. YCS. 
Q. And was that found? 
A. No, not that I can rccall. 
Q. So we know that symptoms of lethargy, 
stupor, stiff neck, fcvcr, chills, headachcs and 
nausea, all signs of meningitis, none of those 
signs wcrc found, wcrc thcy? 
A. corrcct. 
Q. What is a Kcrnig’s sign, Doctor? 
A. Kcrnig’s sign is clcvation of thc lcg and 
ncck with production of pain as a result of that 
mancuvcr. 
Q. It’s also flexion of thc kncc and hip, isn’t 
it? 
A. Right, cxtcnsion of -- raising thc Icg is 
esscntially -- 
Q. And that causes pain? 
A. Right. 
Q. And,is that a sign or symptom of -- 
A. Certainly can bc. 
Q. -- meningitis? 
A. Yes. 
Q. Now, Doctor, if you wcrc thcrc at that time 
making a diagnosis on Joc Davis, would lhosc 
things be -- that I’VC just rcfcrrcd to; Icthargy, 
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stupor condition, stiff nec 
headache and nausea, would those be signs that you 
would look for in dctermining whethcr or not Mr. 
Davis had meningitis? 

MR. TREU: Objcction. 

THE WITNESS: Yes. 
MR. CUNNINGHAM: All right. 

Go ahead. 

BY MR. CUNNINGHAM: 
Q. And if those signs, if you look for those 
signs, would you make a note of that in your 
diagnosis -- 
A. Yes. 
Q. - somcwhere in the hospital records? 
A. Usually. 
Q. And wouldn’t it be good mcdical practice 
that if you’re looking for a diagnosis of 
meningitis to look for thosc symptoms? 

Objcction. MR. TREU: 
THE WITNESS: Yes B 

BY MR. CUNNINGHAM: 
Q. And you would also thcn if you look for 
thcm, you would put that in the rccords, wouldn’ 

A. Usually I would. 
you? 
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Page 15 
Q. Sure. 

wouldn’t you, test? 
A. Personally I have not done that. 
Q. You’ve ncvcr done one? 
A. I have done it, but I don’t do it recently 
because I don’t - I’m not a big believer of it. 

Generally the paticnt will dcclare it 
thcmsclf without the nccd to do a Kcrnig’s test. 

In other words -- 
Q. Well, if -- 
him finish the answer, Dick. 

And you would also do a Kcrnig’s sign, 

MR. TREU: Hold on. Let 

MR. CUNNINGHAM: Okay, all 

THE WXTN?XS: In other words, 
thc patient that presents with clear-cut 
meningitis is not going to nced a Kcmig’s sign to 
makc thc diagnosis. 

The lack of a Kernig’s sign or the presence 
of a Kernig’s sign itsclf is not necessariIy 
indicative of a mcninges process. 
BY MR. CUNNINGKAhl: 
Q. But esscntially if it was positive, that 
would be an indication? 

right. 

- 
Associated Court Reporting, Ins. (216) 434-8800 Page 14 - Page 1’ 
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Page 18 
sitivc in thc prcscncc of thcse 

other factors -- 
Q. Other signs? 
A. - then that certainly could, but you asked 
me if I would do it. 

I probably havc just not really paid much 
attention of it and, therefore, have not done it. 
Q. Now, Doctor, there was some indication that 
the patient was in confusion for othcr reasons, 
other than a possible mcningitis, wasn’t there? 
A. Correct. 
Q. What were the -- 
A. I bclievc there was a qucstion of anoxic 
enccphalopathy . 
Q. And what are the symptoms of that? 
A. Well, you can havc confusion and 
disoricntation associated with that 
Q. And agitation? 
A. You can havc agitation. 
Q. Doctor, wherc was this diagnosis made in the 
hospital, do you know? 
A. I don’t, no, not off thc top of my hcad. 
Q. Well, do the hospital records tell where 
thcy -- where it was made? 
A. Yeah. thcv Drobablv do. 
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Page 19 
Q. Was it in the room? 
A. I can probably look through it. 
Q. Okay. 

qucstion; where -- 

madc. 

madc? 

diagnosis was madc. 

was brought into the cardiac intensive care, so I 
presume that’s wherc this diagnosis was made -- 

MR. TREU: what’s thc 

MR. CUNNINGHAM: where it was 

MR. TREU: wherc was what 

MR. CUNNINGHAM: whctc the 

THE WITNESS: I bclicve he 

MR. CUNNINGHAM: okay. 
THE WITNESS: -but I just 

cm’t recall a particular note. 
MR. MURPHY: J V C  you 

referring to the diagnosis of anoxic 
enccphalopathy or you just -- 

MR. CUNNINGHAM: Yes. 
MR. MURPHY: okay. 
MR. CUNNINGHAM: whcre it was 

MR. MURPHY: I didn’t know 
madc in thc hospital. 
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age 20 
hich diagnosis you were talking about. 

MR. TREU: I didn’t 

MR. CUNNINGHAM: Oh, all right. 
either. 

BY MR. CUNNINGHAM: 
Q. Now, Doctor. if there had been no suspicion 
of meningitis at aU -- 
Q. - would a lumbar puncture have becn done -- 
A. If the there was no -- 
Q. - inthis case? 

A. Uh-huh. 

MR. TREU: Objection. 

THE WITNESS: Probably not. 
MR. CUNNINGHAM: Yeah. 

BY MR. CUNNINGHAM: 
Q. They had already done a cat scan, hadn’t 
they? 
A. Right. 
Q. And what was the purpose of doing that cat 
scan? 
A. To rule out any intracranial cause for the 
confusion. 
Q. All right. 

If you know. 

So from the records. do thev show that the 
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Page 21 
only -- at least from your review of the records 
show that the only rcason they were doing a lumbar 
puncture was to dctcnnine whcthcr or not thcre was 
mcningitis? 
A. I bclicve so, simply bccause the CT scan had 
showcd primarily only a small lacunar infarct in 
the right inner capsule which in and of itself 
would not explain the confusion. 

So they were, to the best of my knowledge as 
far as just reviewing the records without having 
been there, doing an LP to search for a source of 
confusion. 
Q. You of course as a neurosurgeon, you’ve don, 
quitc a few -- 
A. Many. 
Q. - lumbar punctures I would imagine? 
A. Right. 
Q. And is that the field or an expertise that a 
neurosurgcon or a neurologist would -- 
A. Well, generally anyone can really - any 
physician can do a lumbar puncture. 

The technique in doing it is probably 
similar to doing a drawing blood or putting a 
ccntral venous catheter in. 

It’s not something that you’rc going to 

Associated Court Reporting, Inc. (216) 434-8800 Page 18 - Page 21 
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- 
allow a layperson to 0, but certainly someone 
who’s a physician and is capable of using thcir 
hands can do a lumbar puncturc. 
Q. Wcll, you’re not going to allow a nursc to 
do it, arc you? 
A. I do know nurscs that havc done this bcforc, 
so it’s certainly not something that is beyond 
that. 

I generally when I’m having a patient of 
mine undergo a lumbar puncture, one of my 
residents, anywhcrc from a first, second or 
third-year rcsidcnt is usually doing the lumbar 
puncture but, no, I havc not had a nurse do it 
bcforc. 
Q. Well, if a nursc has done it, has the nursc 
donc it undcr supervision of a physician, Doctor? 
A. I don’t know. 
Q. I guess I’m just trying to compare that with 
the drawing of blood. 
A. Right. 
Q. In thc drawing of blood -- 
A. Wcll, I’m just -- 
Q. Just a moment. 
A. Sure. 
Q. Sccms the drawing of blood sccms to bc a 
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Pagc 23 
much simpler task than doing a lumbar puncture. 
A. Well, having donc both, I can tell you I 
probably havc more difficulty drawing blood than 
doing a lumbar puncture. 
Q. Okay. 

crcatc a problem with the spinal cord, could it 
not, if you don’t do it right? 
A. Not with thc spinal cord. 

if it’s donc higher. Thc spinal cord cnds -- 
Q. At the -- 
A. - at the uppcr lumbar region, particularly 
thc L1-2 level. 

b l o w  at the L3-4 level. so not causc a problcm 
with the spinal cord directly. 

In this casc it causcs a problem indircctly 
by contributing to thc formation of a hcmatoma. 
Q. But a lumbar puncture from a pcrson not 
knowing whcre to put it in, if thcy put it in 
highcr than L3-4? 
A. Ccrtainly if they had a lumbar puncturc up 
in thc midhoracic rcgion thcy could dircctly 
causc injury to thc spinal cord. 

Well, in doing a lumbar puncturc, that could 

It can create a problem with the spinal cord 

Gcncrally lumbar puncturcs are done down 

1 

2 
3 
4 
5 
6 
7 
8 
9 
0 
1 
2 
3 
4 

5 
6 
7 
8 
9 
0 
1 
2 
3 
4 
‘5 

A. Right, paralysis or incomplete deficit. 
Q. Now, in the training of a person who had a 
lumbar puncture, what training is done, Doctor? 

A. Yes. 

learned was I watched someone do one and then I 
was supervised to do one and then I was doing one. 
Q. And where was this at, Doctor? 
A. This was at primarily hcre. 

Akron City Hospital as a medical student, but did 
several while I was a resident here at The 
Cleveland Clinic. 
Q. Okay. 

that you watched? 
A. Oh, gwz, off the top of my head I can’t 
recall. It was probably one of the residents. 
Q. Well, was it? 
A. Yeah, a residcnt down there. 
Q. But you don’t remember? 
A. No. 

Have you taught? 

Generally at least in my -- the way I 

I did - I watched several while I was at 

Who do you know down at Akron City Hospital 

It was probably 14, 15 years ago. 
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Page 25 
Q. Oh, all right. 

Let’s go through the procedure of lumbar 
puncture for a moment, Doctor. 

What type of nccdlc is uscd? 
A. Cknerally it’s callcd a spinal needle and 
esscntially it’s just a long needle that has a 
bcveled end on it, beveled so that it separates 
the fibcrs of the dura and the ligamenta flava 
rathcr than tcaring the dura. 

It’s a blunt needle, it’s anywhcrc from 20 
to 22 gauge in size and it has a stylette down 
through the middle so that as you put the nccdle 
in through the muscles and soft tissues and the 
ligamcnta flava you’re not occluding that opening 
with muscle and fat and whatever. 

Thcn once you get into whcre you feel the 
spinal fluid is, you can remove that stylette and 
hopcfully get the free flow of spinal fluid. 
Q. Okay. 

recordkecping is done in a hospital? 
A. Whcn 1 did them - and that’s really all I 
can speak for -- I simply noted ’Lumbar puncturc 
done. Six cc.’s obtaincd,” maybe write the 
opcning pressure if I took the pressure and maybt 

Doctor, in doing a lumbar puncture, how much 
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- -9- - -  
dcscribc thc color of thc fluid. 
Q. How would wc know in this casc, Doctor, as 
to the type of needle that was uscd, that is, the 
gaugc? 
A. I don’t think you’d -- at lcast I nevcr 
noted what gauge nccdlc was used. 
Q. Certainly isn’t shown in thcse rccords, is 
it? 
A. Correct. 
Q. How would we know, Doctor, whcthcr a 
stylctte was used? 
A. Well, I don’t know of any other way but 
using a spinal nccdlc to do a CSF, so I gucss I’m 
presuming that a spinal nccdlc was used and that 
comcs with a stylettc. 
Q. Now, Doctor, what is the -- from a patient’s 
point of view bcforc getting a lumbar puncture, 
what instructions or discussions arc given to 
the -- are given to or with the patient? 
A. Generally that wc are obtaining spinal fluid 
for whatcvcr mason, that wc will numb up a 
portion of the skin ovcr the lowcr lumbar region. 
wc’rc going to ask thcm to assume a position 
eithcr curled up on thcir sidc or sitting up bcnt 
forward ovcr a tablc, that thcy will csscntially 
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Page 2i 
fecl the Novocaine going in, they’ll fccl burning 
as a rcsult of that, but after that thcy really 
should not fecl that much pain; if thcy do, please 
notify us, we’ll givc you more Novocainc. 

That’s real the cxtcnt of my discussion of 
an LP with patients undcrgoing this. 
Q. And what about thc movcmcnt of the patient; 
what do you tcll thc paticnt to do? 
A. Oh, aAcrwards the only thing I’ll do is 
just maybc have him lic down for four to -- 
Q. No. 

do you tcll ?.he paticnt about S i n g  still and 
quict? 
A. Oh. Just it’s kind of assumcd in thc 
discussion, but if thctc is any agitation 
obviously we’ll take thc ncccssary precautions, 
for instance, getting scvcral pmplc to hclp hold 
thc paticnt down to bc ablc to gct a quict ficld 
in ordcr to do the lumbar puncture; but vcry 
rarely will I have to tcll thc paticnt to remain 
still. It’s more assumcd in an individual. 
Q. Have you cvcr takcn a spinal puncture of a 
patient that was moving around, was agitated? 
A. Yes. 

Before you bcgin thc lumbar puncturc, what 
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A. Yes. 
Q. Have you evcr taken one of a patient that 
was already strapped to thc bed? 
A. No, because we have to unstrap thcm to put 
them in a fetal position on their side in that 
parlicular case. 
Q. Right. 

Do you know how the lumbar puncture, in 
doing the lumbar puncture in this case, as to whai 
movement the Plaintiff was going through at the 
time that the lumbar puncture was king pcrformcd? 
A. I think Dr. Lieberman’s testimony statcd 
that he was sitting leaned over a hospital table 
with Dr. Liebeman in front of the patient and I 
t h i i  it was a Dr. Cerino doing the lumbar 
puncture from behind. 
Q. All right. 

your end -- from your point of view; doing it 
where the patient’s in a -- lying on his side or 
hcr side in a fetal position or sitting up on the 
edge of the bed? 

That assumes there’s a Drcferred wav. 

Which is the preferred rncthod, Doctor, from 

MR. TREU: Object ion. 
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Page 25 
Go ahead. 

THE WITNESS: Doesn’t make 
any diffcrencc to mc. Whatcvcr’s comfortable fo 
the patient. 

MR. CUNNINGHAM: Okay. 
BY hlR. CUNNINGHAM: 
Q. Now, Doctor, what do the records show as to 
what took place in the doing of this lumbar 
puncture proccdurc? 
A. Apparently I think it was November 8th, if 
I’m not mistaken, an attempt was made I think at 
5:30 p.m. that was unsuccessful, I think another 
45 minutes later a second attempt was made -- 
Q. What -- 
A. -- that was unsuccessful. 
Q. When was the second attempt made? 
A. 1 bclicve that was 45 minutes later, so 
approximately 6:15 p.m. 
Q. Okay. 
A. And then frnally at 6:45 a third attempt was 
madc and fluid was obtained. 

mulliplc attcmpts, n u m b  onc, they were unable to 
get it thc first two timcs; and number two, the 
delay was to allow the paticnt to calm down and 

I bclieve the reason for obviously the 
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- “0” -- 
ivc him a little brcak from the assault on his 

lumbar spine. 
Q. Do the records indicate who was in the room? 
A. I belicve from Dr. Licbeman’s testimony, he 
and Dr. Cerino and then I think two rcsidcnts and 
I’m blanking on their namcs. 

A Dr. Woo maybe and a Dr. Kerchynski. 
I don’t know if I’m pronouncing that 

corrcctl y . 
Q. Do you know those two rcsidcnts, of what 
rotation they wcrc in? 
A. No, I don’t. 
Q. Do you know what year thcy wcrc in? 
A. No, I don’t. 

I think Cerino was a second-year rcsidcnt 
that was rotating in thc cardiac care, but I don’t 
know what the othcr two were. 
Q. You’re not certain if hc was first-ycar or 
second-ycar? 
A. I bclicve in thc tcstimony of Liebcrman he 
talked about him turning -- becoming a second-year 
rcsidcnt in July of ’91; and sincc this was in 
Novembcr of ’91, I prcsumc at that timc he’s still 
a second-ycar rcsidcnt. , 

Q. All right. 
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Pagc 31 
Doctor, if thcy wcrc having this difficulty 

at thrce times to do that and this was your 
paticnt and you wcrc -- would you want to be 
appriscd that thc first attcmpt and thcn thc 
second attcmpt and thcn going into a third 
attempt, would you want to bc appriscd of that 
bcforc thcy tricd the sccond and third attcmpts? 
A. Not ncccssarily, bccausc I’ve bccn in that 
position mysclf and I know that putting a nccdlc 
in involvcs placing thc nccdlc through a dcpth of 
tissuc which can bc anywhcrc from thrcc to six 
inchcs in dcpth first of all. 

Number two, you’re trying to place this 
nccdle into a very small window bctwccn the lamina 
above and the lamina bclow, so many timcs what 
you’rc mcrcly doing is hitting bonc with thc 
nccdle. 

So it is not uncommon and I’ve ccrtainly had 
the situation mysclf whcrc I’ve backed off, gone 
back in and obtaincd fluid on thc sccond or third 
attcmpt . 

whether or not I direct my rcsidcnts to tcll me if 
that’s -- no, I don’t. 

So if I direct my -- if your qucstion is 

Certainly if thcrc’s any untoward evcnt 
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rage JL 
after the lumbar 
that; but as far as the number of attempts, no, 
I’ve nevcr told them to tcll me and I’ve ncvcr 
really asked them about that. 

Sometimes I hear it from thc patient; but to 
m w w  your question, no, I would not expect them 
to notify me if they’re not - if they’re still 
having some problems. 

If they get to a point where they’re just 
unable to, I’m sure they would call me. 

I’ve never been in that position. 
Q. How far is the necdle - how far does the 
needle invade the body to where - 
A. The needle invades the body from the surface 
of the skin down to the level of the lamina, 
through the ligamenta flava, which is also at the 
level of the lamina, through the dura, into the 
thecal sac where the spinal fluid is. 

That distance depending on the sizc of 
individual will vary anywhere from three to six 
inches, to a grossly obese individual you might 
have to use an extra-long nccdle. 
Q. And how do you know when you’ve -- whcn you 
have entered far enough to get the fluid? 
A. Gencrally you can feel the bone. 
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Page 3: 
You can walk it down the bone and you can 

esscntially fccl it pop into a little soft tissue 
spacc and then by removing the stylette you will 
hopefully see the free flow of spinal fluid. 
Q. Thcre’s like a give that you fccl? 
A. Yes, you certainly can fecl that. 
Q. Thcn whcn you fccl the givc, then if there’s 
a -- at that point you rcmovc the stylcttc? 
A. And hopefully you’ll sce spinal fluid. 
Q. You’ll see spinal fluid? 
A. fight. 
Q. Now, Doctor, what happens if you go too far’ 
A. If you go too far, you can go through the 
othcr side and you go -- actually go through the 
thecal sac and not gct any flow of spinal fluid. 

You would probably know that bccausc you 
know that the needle king that size, if you’re in 
to thc hilt in a very thin person you’ve probably 
gone too far. You’re either off to one side 
outside the spinal canal or you’re through the 
spinal canal. 

A. Those arc thc two things that would happen 
if you went too far. 
Q. Can thc necdlc go into the subarachnoid 

Q. Uh-huh. 
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area? 
A. Subarachnoid space. 
Q. space? 
A. Thc subdural spacc at that point at the 
level whcrc a lumbar puncturc is usually done is 
where you want to bc. That’s whcrc the spinal 
fluid is. 

immediately bcncath thc dura, and that’s 
essentially whcre you want to be. 

Q. Okay. 

bloody tap? 
A. Certainly could. 
Q. And how would that happcn? 
A. By cithcr getting a vein or an artcry that 
mns through thc thccal sac, either along a ncrvc 
root. 

Thc nerves -- csscntially what will happen 
is gcnerally it’s vcry difficult to picrcc a 

It’s beneath the arachnoid, which is 

You want to be in the subarachnoid space. 

If it is done propcrly, would you evcr get a 

nerve. 
Occasionally you’ll brush up against it and 

that individual might fccl sharp pain going down 
their leg; but if there’s a vcsscl that’s running 
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Pagc 35 
along thc coursc of that particular nerve, a vcry 
small-caliber vcsscl, theoretically that vessel 
can bc injurcd by the nccdlc passing in thcrc. 

So yes, you can -- cvcn though you get a 
corrcct tap, you can get -- or corrcct placcmcnt 
of the ncedle, you can get a bloody tap. 
Q. Well, how oftcn would you get a bloody tap 
out of 10 lumbar puncturcs? 
A. Out of 10 that I’ve donc, I would say maybc 
onc or two I will gct a bloody tap. 
Q. So 20 pcrccnt of the time? 
A. 10 to 20 pcrccnt of thc time and, ycah, you 
try to shoot for a clcar-cut tap, but a lot of it 
is just not only skill, but also a littlc bit of 
luck too and -- 
Q. WCIl -- 
A. -- I’ve done taps whcrc I’ve gone in on the 
first pass and gotten blood back, so it’s -- 
thcrc’s a little dcgrcc of luck involvcd in doing 
thcsc taps. 
Q. Would you say thcrc’s a lot of skill and a 
littlc bit of luck? 
A. Right. 
Q. Is that how you -- 
A. Correct. 
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rson that doesn’t have 
you would have, the chances of gctting more bloody 
taps than you would be greater? 

MR. TREU: Objection. 
THE WITNESS: Idon’t know if 

it would bc or not. 
It’s - as I said, tight now at my stage in 

my carecr I’m doing very few lumbar punctures. 
My residcnts probably have more cxpcricnce 

in the last three or four years in doing lumbar 
punctures than I do, so at this particular point I 
have more experience, yet I feel more comfortable 
probably with them doing it tight now. 

certainly my residcnts in the second and 
third-year levcl are currently capable of 
performing good lumber punctures. 
Q. Do you know what expericncc Dr. Ccrino hac 
in doing this lumbar puncture? 
A. I don’t know the numbcr of lumber puncturcs 
he had, no. 
Q. So you would not agrcc with the statement or 
would you agrce with the statement that a bloody 
tap can bc avoidcd if done properly? 
A. You can do a bloodv - vou can do a lumbar 

I can certainly do a lumber puncture, but 
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Page 3; 
puncture properly and still gct a bloody tap. 
Q. so truc or -- true or -- true or false? 
A. I gucss basically -- 
Q. A bloody tap can be avoided if done 
propcrly . 

A. Falsc. 
Q. Okay. 

thc first, sccond or third time? 
A. Well, thcy didn’t gct any spinal fluid or 
blood on thc first two, so I presume that it was 
thc third try at 6:45 p.m. on November 8th. 
Q. And what werc the results of thc lumber 
puncturc? 
A. Well, he had blood in the - in the spinal 
fluid, and I don’t know off the top of my head 
exactly what the cell count was or the whitc bloo 
cell count. 

True or falsc? 

When did this bloody tap occur, do you know; 

1118, do you have that? 
MR. TREU: I don’t know. 

Was it in the progress notcs or in the -- 
THE WITNESS: Usually they’ll 

put it thcrc, but I don’t have a lab report here. 
Off the top off of my head I don’t know -- 
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Y MR. C U N N ~ G H A M :  
Q. WCIl -- 
A. -- othcr than -- 
Q. -- take a moment and look at the records. 

MR. TREU: I have the 
labs. Is that a good place to look? 

THE WITNESS: yeah. 
Just checking the date here. 
Cerebrospinal fluid; color of the spinal 

fluid rcd, clarity cloudy. 

Q. What are you reading, Doctor? 
A. I’m reading a lab report from the University 
Hospitals and -- 
Q. What date? 
A. I’m looking for the date here. 11/8. 

know, just from the xcrox here -- and it is poor 
Xerox -- 

MR. TREU: It’s a bad 
COPY 

THE WITNESS: See if Lhcy 
have it in the -- in the notes here. Kccp that 
opcn there. 

MR. TREU: Okav. sure. 

BY MR. CUNNINGHAM: 

In 11/8/91, Out 11/11/91 and I can’t - YOU 
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Page 39 
Progress notes. 

progress note 3:15 a.m. that has the results I 
think of the CSF. 

THE WTNESS: “Status post 
LP. “ 

MR. TREU: There you go. 
THE WITNESS: okay. 

MR. MURPHY: There’s an 11/9 

Lab CSF: Glucose 66, protein 110, diffkcll 
count xantho, x-a-n-t-h-o. Xanthochromic means 
it’s cloudy. 

WBCs and -- white blood ccll count is 100, 
RBC Count is 144K, meaning 144,000. 

BY MR. CUNNINGHAM: 
Q. Now you’re reading from the patient’s notes, 
Doctor? 
A. I’m reading from a -- I don’t know who 
signed this. 

I don’t know if this is Licbcman or not. 
It’s in thc progrcss notcs of thc patient. 
Q. Okay. 

that you were reading from? 
A. Wcll, sincc it’s a poor Xerox copy 1 can’t 

MR. CUNNINGHAM: Okay. 

Now, does that corrclatc with the lab rcport 
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age 40 
tell. 
Q. Can you find that? 
A. Do you have that? 

MR. TREU: (wanding .) 
THE WITNESS: Glucose 44, 

protein 110. 
This is reading from the printed hospital 

record, and again I can’t read the red blood ccll 
count or the white blood cell accurately off this 
Xerox copy. 

BY MR. CUNNINGHAM: 
Q. Doctor, if the only symptoms this person Joe 
Davis had of confusion and agitation, would you 
have ordered a lumbar puncture? 

MR. TREU: Objection as. to 
what he would M wouldn’t have done. It’s not the 
issue in the case - 
BY MR. CUNNINGHAM: 
Q. You can answer. 

ahead. 

retrospectively, probably not. 

MR. CUNNINGHAM: Okay. 

. 

MR. TREU: - but go 

THE WITNESS: Well, 

I can’t fault someone. thoueh. for in a 
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Page 41 
situation where we have a confused patient and a 
relatively unremarkable CT scan, at least a CT 
scan that only shows a lacunar infarct in the 
intcrnal capsule without any other explanation for 
a mental status, it’s hard for me to argue with 
someone who’s aggressively trying to pursue the 
source of this individual’s confusion. 
BY MR. CUNNINGHAM: 
Q. Well, you’re not telling me that you would 
order -- merely on the symptoms of confusion an1 
agitation that you would order a lumbar puncture 
A. You certainly could. 
Q. In every case? 
A. Not in every case. 

individual has presented with and how confused 
they are and what the other studies, radiographic 
and lab studies look l i e  at that particular time. 

So for me to do a lumbar puncture, I do not 
have to have that whole constcllation of symptom 
that we went through earlier or else I’d be -- 
wouldn’t bc doing lumbar punctures in anybody. 
Q. Wcll, Doctor, based upon the records as you 
read them up to the point that this lumbar 
puncture was ordcred -- 

I take it into the context of what that 
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A. YCS. 

Q. -- would you havc ordered a lumbar puncture 
in this case? 

MR. TREU: Objection. 
THE WITNESS: Rctrospectively, 

no. 
BY MR. CUNNINGHAM: 
Q. Let’s forget the rctrospcctive for a moment. 

no meningitis -- 

Q. -- but you yourself back there, I’m asking 
you f i s t  - this is discovcry. I can ask him 
this question. 
A. sure. 
Q. You’re a good doctor. 

atrending to Joc Davis on Novcmbcr 81h and you had 
those rccords and you had what you have in the 
hospital record, would you havc ordered a lumba 
puncture in this case. 

a minute. 
I don’t know what your answer is going to 

bc, but I just want to point out the fact that he 

Looking back, because we know that there wa 

A. Well -- 

I want to know as to if you were thcre 

MR. TREU: Are you -- wait 
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Page 4. 
docs not -- Dr. Kalfas did not rcvicw the Aultma 
rccords so I don’t know to what extent those corn 
into thc picture. 

Just so that’s on the record. 
MR. TREU: Go ahead. 
THE WITNESS: Rctrospcctively 

I would say no. 
I have to say retrospcctivcly since I wasn’t 

therc, number one, I would not makc a dccision t 
do a lumbar puncture bascd simply on someone’s 
notation. 

I would examine the paticnt myself and make 
a dccision there. 

Since I wasn’t there, I have to say 
rctrospectively, no, I wouldn’t. 

BY MR. CUNNINGHAM: 
Q. So I take it what you’re telling me, that 
just looking at the rccords there without 
examining this pcrson you would not havc donc it? 
A. Probably not. 
Q. All right. 

Now, in your report you mention the sccond 
paragraph, the last statcmcnt -- the last sentence 
of that sccond paragraph, Doctor, you got that? 

MR. CUNNINGHAM: All right. 

- -  . - -  
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A. Yes. 

Q. Last sentence. 
A. Okay. 
Q. “He then stated that Heparin could be 
started following the lumbar puncture.” 
A. Correct. 
Q. Now, what was the purpose of starting 
Heparin at that time after the lumbar puncture? 
A. In looking at the record, I thought that 
they were kind of between a rock and a hard place 
obviously having done a lumbar puncture but alsc 
having an individual who had a cardiac problem 
that would have eventually required Heparin. 
Q. Well, the records indicated as to when he 
was going to have his angioplasty, didn’t it? 

Q. And it was - when was it initially 
scheduled for? 
A. I don’t know when it was initially scheduled 
for. I know when it was done. 
Q. Well, going through an angioplasty, you 
don’t bcgin Heparin until several hours before tht 
operation; isn’t that right? 
A. For angioplasty? 

Second p~agraph  -- 

A. Uh-huh. 
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Page 4: 
I’m not familiar with the timing there. 

So you don’t know that? 
Q. Okay. 

A. No. 
Q. Well. if the - why would the ncurologist be 
the one that’s ordering Heparin following a lumbar 
puncture? 
A. I don’t know othcr than I don’t think he’s 
ordering it; he’s simply saying start -- that the 
Heparin can be stancd following the lumbar 
puncture. 
Q. Well, isn’t that an order? 
A. No. 

recommendation according to the consult note. 
BY MR. CUNNINGHAM: 
Q. Well, why would a neurologist be 
recommcnding the starting of Heparin after the 
lumbar puncture? 
A. I can only presuppose that he was in 
discussion with the pcople taking care of Mr. 
Davis, but I have no idea why -- 
Q. Okay. 
A. -- he would mention that at that time. 
Q. Well, from a neurologist’s point of view or 

MR. TREU: It’s a 
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a ncurosurgeon’s p i n t  of vicw, would doing -- 
within your field, Heparin wouldn’t cntcr into 
your rccornrncndation, would it? 
A. Dcpcnds on the situation. 

I’ve never ordered Heparin immcdiately 
following a lumbar punctum. 
Q. Well, why would any ncurologist order 
Heparin following a - or cven recommend Heparin 
following a lumbar puncture? 
A. I don’t know. 

I’m only saying that in this particular 
instance I can only presume that he was asked to 
specifically comment on that but, again, that’s 
just a supposition on my part and I don’t know 
simply bccause I was not there and I don’t have 
all thc facts available to me by having been 
there. 
Q. Well, certainly Hcparin wouldn’t havc 
anything to do with thc trcatmcnt of thc spinal 
system -- 
A. Absolutely not. 
Q. -- or thc brain or anything clsc, would it? 
A. Absolutcly not, unlcss we’re dealing with a 
stroke -- 
Q. Yeah. 
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Page 4; 
A. -- or a nonhcmorrhagic strokc. 
Q. Now, Heparin of coursc is an anticoagulant, 
isn’t it? 
A. Correct. 
Q. If you had bccn thcrc at that time on 
Novcmbct 8th after a bloody tap had bccn done, 
would you havc ordcrcd or cvcn rccommcndcd thc use 
of Heparin? 

MR. TREU: obj ect ion. 
THE WITNESS: NO. 

BY MR. CUNNINGHAM: 
Q. %%y not? 
A. ’Cause that’s not my acca of expcrtise. 
Q. Okay. 
A. I’m not - if you’re asking me would I 
rccommcnd it in association with a suspicion of 
meningitis, no. 
Q. Wcll, what arc somc of the complications 
that can happcn following a lumbar puncture, 
Doctor? 
A. Lumbar puncture can be associated with, if 
somconc docs not havc an infection, of introducing 
an infection into eithcr thc spinal fluid or to a 
disk spacc if a disk space is cntcrcd with a 
con t amin atcd nccdlc. 
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ragc 48 
If a patient has a brain tumor or brain 

abscess with raised intracranial pressure and a 
lumbar puncture is done from below, that can 
result in herniation and even death of a patient. 

That’s why usually a cat scan is obtained 
prior to a lumbar puncture. 

You can have a hematoma as a result of a 
lumbar puncture. 
Q. What type- 
A. Those are - 
Q. - of hematoma would that bc? 
A. You can have either an intradural hematoma, 
M epidural bematoma, subarachnoid hematoma all in 
all three layers from the thecal sac out. 
Q. When you were doing a lumbar puncture or 
whcn you had done lumbar punctum, is that one of 
the complications that you could anticipate and 
look for? 
A. You could. 

It’s extremely rare. I’ve ncver seen it,  
but certainly it’s something that you could -- if 
you asked mc to list all the possible 
complications, that’s a possibility. 
Q. Well, that’s a known complication, isn’t it? 
A. Sure. 
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Page 4! 
Q. It’s in every textbook at least I’ve read; I 
imagine evcry textbook that you’ve read on lumbar 
puncture? 
A. Not every textbook. 
Q. But on the procedurcs when you read the 
textbooks and manuals and articlcs on performing a 
lumbar puncture, that’s one of the known 
complications that’s pointed out? 
A. Yes. 
Q. Isn’t that right? 
A. (Nodding up and down.) 
Q. Spinal hcmatomas around the spinal area -- 
A. Right. 
Q. - where the lumbar puncture takes place? 
A. Right. 
Q. Now, how was that caused or how docs the 
hematoma -- what - how does that happcn? 
A. You can injure a vessel on a nerve root. you 
can injure a vessel in the epidural spacc. 

Those are primarily the most common causes 
of either epidural or subdural hematomas. 
Q. That would be then a bloody tap? 
A. It can result in a bloody tap. 
Q. All right. 

Now, a bloody tap is a term that’s used not 
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they? 
A. Corrcct. 
Q. Did you notice in the deposition of Dr. 
Liebcrman he had never heard of a bloody tap? 
A. Correct. 
Q. Did that surprise you? 
A. To adegrec. 
Q. In your third paragraph, Doctor, of your 
report again, the last - next to the last sensc 
sentence you say "This is tcrrncd a traumatic 
lumbar puncture"? 
A. Corrcct. 
Q. And that's what -- another term for that is 
a bloody tap? 
A. A bloody tap can bc one of those things. 

It can be a traumatic tap or it can be due 
to an intracranial subarachnoid hemorrhage. 

The two can -- nced to be differentiated, 
because if I get bloody fluid back on the spinal 
fluid in an individual who I felt the tap went 
fairly well, then I have to dctcrmine whcthcr or 
not this is sccondary to inadvertent injury to a 
vessel in the subdural or epidural spacc or if 
blood was prcscnt in the spinal fluid before I 
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Page 51 
evcn got therc. 
Q. And in this case it was the former, wasn't 
it, Doctor? 
A. It appears to be the former traumatic tap. 
Q. An inadvertent injury to a blood vessel? 
A. ConCCt, comcct. 

tap and a bloody tap. 
Q. Okay. 
A. A bloody tap is more all-inclusive. 

A traumatic tap is more specific. 
Q. Now, Doctor, do you know why thc suggestion 
to give Heparin after -- following the lumbar 
puncture was not carried through at that time? 
A. I don't know why. 
Q. It wasn't, though, was it? 
A. It doesn't appcar to bc, no. 
Q. Okay. 

Now, as shown in the fourth paragraph of 
your report, that intravenous Heparin was starred 
the next morning at 7:OO a.m.; is that right? 
A. COmCCt. 

So that's the differcncc bctwccn a traumatic 

Maybe been 7:OO o'clock. My last review 
shows it may have bccn around 8:OO o'clock, but 
roughly in that window of timc. - -  
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\c. A W W ,  u v c w r ,  i r  you naa been the anend~g  

knew that there was a bloody tap and that they 
started him on Heparin the next morning for 
angioplasty, what procedure monitoring-wise would 
you have ordered or directed the staff to look 
for? 

eurologist for Joe 

MR. TREU: Objcction. 
That assumes he would have ordered any 

monitoring. 
THEWITNESS: Okay. 

BY MR. CUNNINGWAM: 
Q. Let me say if - would you have made it -- 
would you have made some orders? 
A. Probably not. 

I certainly can say retrospectively you can 
say "Check leg function every four to eight 
hours," but having never bccn in that position of 
starting Heparin after a lumbar puncture I 
probably would not have done it. 

Q. You would not have done what? 
A. Would not have written for some monitoring. 

As I said, retrospectively certainly you 
could argue that that should have bccn the case 

Same Wig with -- 
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Page 53 
here, but retro -- but if I had been in that 
position I probably would not have ordered 
monitoring of his leg function. 
Q. Why not? 
A. Just would not have crossed my mind to do 
that. 
Q. Well, we know, Doctor, that a known 
complication of a lumbar puncture is a hematoma 
isn't that right? 
A. CorrcCt. 
Q. And espccially, of course, if it's a bloody 
tap, right? 

Q. Now, when you combine that with the use of 
Heparin which is an anticoagulant, a blood 
thinner, wouldn't that multiply this problem of 
having a hcmatorna? 
A. Well, the reason I say that is that a known 
complication is a hematoma. It's a very rare 
known complication, very rare. 

I've never written monitoring orders in any 
patient I've had a lumbar puncture performed in. 
Q. Doctor, have you -- 
A. Having -- 
Q. Go ahcad. I don't mean to interrupt you. 

A. COflEt. 
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. Having not donc -- placed somwnc on Heparin 
aftcr a lumbar puncturc, I’m mcrcly saying that if 
I wcre in that situation I probably would not havc 
ordcrcd monitoring following that. 

A. Now, retrospcctivcly I can say that probably 
wouldn’t have bccn a great idca, but you ask& me 
would I have donc that and I’m honestly telling 
you -- 
Q. Allright. 
A. -- probably not simply because I’ve never 
donc it in a setting of just doing a lumbar 
puncturc. 
Q. Well -- 
A. Hcmatoma is a k n o w  complication, but I’ve 
ncver sccn it in thc ovcr 200 lumbar puncturcs 
that I‘VC sccn. 
Q. Havc you evcr bcen involvcd in a case wherc 
a lumbar puncturc rcsulting in a bloody tap 
happcns and thcn thc palicnt is givcn Heparin like 
thcy wcrc giving? 

Q. w d l  -- 

MR. TREU: Wait a minute. 
THE WITNESS: No. 

BY MR. CUNNINGHAM: 
Q. In this casc of Joc Davis, have you cvcr 
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onitoring ordcrs 
mine undergoing a lumbar puncture and now I havc 
this setting, I probably would not have done that. 
BY MR. CUNNINGHAM: 
Q. Well, what type if you’re going to do 
some - let’s assumc it happens today, all right? 

Q. Now, you’re the neurologist and you end up 
with a bloody tap and the person’s going in for ill 
angioplasty and they start Heparin 13 hours after 
the bloody tap. 

A. Uh-huh. 

What would you do today? 
MR. TREU: Objection. 
THE WlTNESS: In that casc 

I’d - knowing what I know now, I’d just have thcm 
takc -- check his fect - foot function and leg 
function maybe on an every four hours. 
BY MR. CWNNmGHAM: 
Q. That’s all you’d ask them to do? 
A. Uh-huh. Yeah. 
Q. Are there any other neurological checks you 
can do to dctcrmine whether or not that -- 
Q. Lct me fmish. 
A. Okay. 

A. well, YOU -- 
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Page 55 
bccn in a situation likc that? 

MR. TREU: Whcn? 

MR. TREU: %‘hen was the 

MR. CUNNINGHAM: Thc samc as 

MR. TREU: 12 hours -- 

MR. TREU: - 14 hours? 
MR. CUNNINGHAM: Right. 
THE WlTNESS: That’s what I 

said. 
Since I’ve nevcr bccn in this position, I 

probably -- it probably would not have crossed my 
mind to do that with thc statcmcnt that I made 
carlicr that I’ve ncvcr written monitoring ordcrs 
in anyonc who I’vc donc a lumbar puncture in. 

In fact, a numbcr of patients that I’ve done 
lumbar puncturc in havc bccn as an outpaticnt and 
thcy go home following their lumbar puncture. 

Rctrospectivcly, ycah, if I evcr am in that 
situation knowing what I know about this case, 
ycah, I’d probably havc thcm monitor his lcg 
function; but if I wcrc in this situation having 

MR. CUNNINGHAM: Any. 

Hcparin givcn? At any timc? 

happcncd hcrc. 

MR. CUNNINGHAM: Yeah. 
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Page 5: 
Q. -- to determine whether or not a hematoma is 

A. I suppose you can check rectal tone every 
two to four hours. 
Q. Check what? 
A. Rectal tone, inserting a digit into the 
patient’s rcctum -- 
Q. A finger? 
A. -- for function. 

Q. Sphincter function? 
A. Sphincter function. 
Q. Yeah. 
A. ‘You can certainly monitor sensory function, 
but I’m not as concerned about sensory functions 
as I’m a motor function. 

tocs wiggling, that’s good enough for me from a 
neurosurgical standpoint. 
Q. Doctor, by the time that they - in this 
case wasn’t it a fact that by the time they 
detcrmincd, you know, that when Joe Davis’ leg! 
wercn’t moving, by that timc it was irrcversible 
paraplcgi a, wasn’t it? 
A. No. 

forming? 

Exactly. 

So if I get an individual I can see those 
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Nothing’s irreversiblc until a year out 
aftcr trcatmcnt. 

If you present initially at one point in 
timc with paraplegia, there’s no way you can 
classify that as irrevcrsiblc. 

You need two points in time. 
Generally about a ycar out when we do 

dccomprcssion of nerve roots or spinal cord I’ll 
tcll my patients that we’re going to did 
decomprcss this, we’re going to take the pressure 
off the nerves and we’re going to see if this 
nerve or spinal cord will recover; and then what 
1’11 tell thcm is how you are at one year after 
this proccdure, after this decompression is 
generally how you’re going to be here on out. 

So if they have any deficits at one year out 
from my surgery or my procedure that I’ve done to 
dccomprcss thcir nerves or spinal cord, at that 
point in time I’ll probably tell thcm this is 
irreversible damage. 

But looking at a point in time immediately 
at thc onsct of the paraplegia and classifying it 
as irrcvcrsible I don’t think -- I don’t agrce 
with anyone who would say that that i s  
irrcvcrsiblc. 
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Pagc 59 
Q. Wcll, was thc dccomprcssion surgery 
SUCCCSS ful? 
A. Thc dccompression surgery was succcssful at 
removing the hematoma. 
Q. But not all the hematoma was removcd, was 
it? 
A. The hematoma that could be removed. 

It’s just like removing a tumor. You’re 
not -- you never complctcly remove a tumor. 
thcrc’s always microscopic portions. 

It was successful in satisfactorily 
dccomprcssing thc ncural clcments in the spinal 
canal. 
Q. At the time that Mr. Joc  Davis was 
discharged from the hospital, what do the records 
reflect as to his paraplegic condition? 
A. Hc was still paraplcgic. 
Q. All right. 

Arc you awarc of his condition today? 
A. No, I’m not. 
Q. If I wcrc to tcll you that hc is pcrmancntly 
paraplegic today and hc’s bccn pcrmanenrly 
paraplegic since -- hc’s bccn paraplcgic since the 
hematoma formed -- 
A. Uh-huh. 

1 
2 
3 
4 

5 
6 
7 
8 
9 
0 
1 
2 
3 
4 

5 
6 
7 
8 
9 
10 
!1 
12 
!3 
!4 
!S 

- 
Q. - 
if I were to teIl you that, would you agree that 
his paraplegia would bc permanent? 
A. It’s permanent given that definition, 
correct -- 
Q. Yeah. 
A. - but it’s not permanent at the time of 
discovery. 
Q. Now, in your last paragraph, Doctor, you say 
”I feel that the hematoma was related to the 
lumbar puncture and the arin therapy” ; is thal 
correct? 
A. correct. 
Q. I take it from that you’re saying -- I think 
we’re agreeing on this - that, number one, that 
the hematoma resulted - directly resulted from 
the lumbar puncture and the Heparin therapy? 
A. Correct. 
Q. All right. 

Now, had the lumbar puncture never bccn done 
in this case, that he just went in for the 
fUlgiQphSty, had his operation and came out, would 
Joe Davis have any paraplegia today? 
A. Probably not. 

Certainly swntancous hemorrhages are 
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Pagc 61 
possible, but I’ve never seen one and I would 
classify in as extrcmely rarc. 

So to answer your question, probably not. 
Q. Like snow in July, right? 
A. Very similar to that. 
Q. Okay. 

checks? 
A. I’ve probably heard of it in the past, but I 
think it’s a more arcane term these days. 
Q. Done by older ncurosurgcons? 
A. I don’t know. 

I may have drawn it out of my past there, 
but I do plenty of laminectomies and I’ve nevcr 
referred to anything as a laminectomy check. 
Q. Well, you’ve heard of the term neurological 
checks, haven’t you? 
A. Yes. 
Q. Okay. 
A. I presume they’re one and the same. 
Q. All right. 

What neurological - if you were going to 
monilor Joc Davis if this happened today and yot 
say “Oh, I now see what can happen --“ 

Have you ever heard of the term laminectomy 

A. Uh-huh. 
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Q. ’-- and I’m going to do somc neurological 
checks,“ tcll mc again what neurological checks 
you would do. 
A. I would primarily bc intcrcsted in moving 
his feet and his bending his knces. 

That to me as a ncurosurgeon is going to 
tcll mc more than tcsting pin-prick sensation over 
a kncccap or the dorsum of the foot. 
Q. Wcll, how would you determine muscle 
strcngth? 
A. Basically I want to dctermine if that 
individual has antigravity function in their legs, 
in othcr words, thcy can raise thcir knee and they 
can just wiggle thcir fcct and basing that on a 
scale of 1 to 5; with 5 bcing normal, 4 being able 
to resist forcible rcsistancc on the motor group 
tested, 3 being able to lift the lcg off the bed 
but not being able to rcsist a force applied to 
that musclc group, 2 and 1 bcing tram movcmcnt of 
that musclc group. 

Q. Would you do patclla and ankle reflexcs? 
A. I pcrsonaliy wouldn’t. 

I couldn’t fault anybody for ordering that, 
but pcrsonally I wouldn’t because it really 

That’s how I’d monitor it. 
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Pagc 6: 
docsn’t -- it’s not a scnsitivc indicator of 
what’s going on. 
Q. And would you do an anal sphinctcr? 
A. I probably wouldn’t bccausc, again, I’m 
going to get morc information primarily from jus1 
motor cxamination. 
Q. What about lack of scnsation, othcr tests 
for lack of sensation? 
A. Probably not. 
Q. Wcll, aren’t -- isn’t lack of scnsation and 
muscle strcngth for movcmcnt, aren’t both of those 
symploms of hematoma forming on the spinal cord? 
A. Oh, thcy ccrtainly arc. 

I’m just tclling you as a neurosurgeon what 
I would do and wouldn’t do -- 
Q. Yeah. 
A. -- and basically what I would focus on is 
primarily thc motor examination. 

Am I going to do a complete neurological 
cxarnination on an individual like in this setting 
cvcty two hours? Probably not, because it’s going 
to be a low yicld. 

what those lcgs arc doing from a motor standpoint. 
Q. What do you mean a low yicld, Doctor? 

I’m going to do -- primarily I want to know 
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w yield, in othcr words, testing someone’s 
scnsory function is not going to give me a 
scnsitivc indicator what is going on with his 
lower portion of the spinal cord and the cauda 
quina, the nerve roots that come out off the end, 
lower end of the spinal cord. 

What’s going to be more important to me and 
what’s going to be an indicator of whcther or not 
I need to look for something to operate on is not 
numbness in the lcgs. 

I’m not - very rarely going to recommend 
any surgery for numbness in the legs. I’m more 
concerned about motor function and what someone’s 
legs are doing from a motor standpoint. 
Q. Wcll, Doctor, if laminectomy chckks and 
neurological checks would have been.done in this 
case, would the hematoma been able to be 
dctermined much earlier than it was determined? 
A. Well, I mean, my problcm there is 
determining when the hematoma developcd, number 
one, and when it was identified. 

identified is the patient saying at 
approximately -- at least from a note here in the 
progrcss notes that “Hey, my legs aren’t moving,” 

The earliest that I can really find it 
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Page 65 
and the -- that’s the carlicst that I can find any 
indication of when that hcmatoma bcgan. 

I don’t have any other indication of 
where -- when the hematoma started simply because 
I don’t havc anything to compare it to. 

I don’t have an MRI performed at noon that 
day to show that thcre’s no hematoma there or that 
there is a hematoma therc. 

So the only thing I really have to go on in 
drawing that conclusion is the paticnt at least 
noting in a note at 4:OO o’clock on I think it’s 
the 10th that he’s having trouble moving his legs. 
Q. Well, certainly. Doctor, neurological checks 
would have indicated a hematoma far before the 
paticnt himself says “I can’t move my lcgs,” 
wouldn’t it? 
A. It ccrtainly could. 
Q. I mean, that’s the whole purpose of 
neurological checks, isn’t it? 
A. Certainly could. 

gradual onset of symptoms. 

no, it wouldn’t. 

You’re presuming, though, that this is a 

If you have an acute onset of symptoms, then 

If you have an acute onset of a hematoma 
30 Page 62 - Page 6! 
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at produces acute onset of motor deficit, then 
no, it's not going to show it any carlicr. 
Q. Doctor, you don't think this was an acute 
onsct of symptoms -- 
A. I don't know if it was. 
Q. -- at 3:OO o'clock? 
A. I don't know. 
Q. Wcll, the records don't support you in that, 
do they? 
A. Well, the records don't support anything 
clsc cithcr other than a hematoma developed, it 
was first notcd at 4:OO o'clock in the afternoon 
and that's all I have to go on. 
Q. Well, a hematoma can either be unclotted 
blood or clotted blood, right? 
A. Corrcct. 
Q. And this was clotted blood, wasn't it? 
A. Clottcd at the time of the operation? 
Q. Yeah. 
A. Right, but you can't assume that a hematoma 
dcvclops at the time a bloody tap is obtained. 

Everybody in this case is assuming that 
that's whcn the hematoma began. That's not 
necessarily the casc. 

Now, I have ncvcr seen a bloody tap turn 
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Page 65 
into a symptomatic hematoma, so at the very 
earliest wc're talking about combining the fact 
that he had a bloody tap with the fact that he's 
now on Heparin 13 or 14 or whatever hours latcr 
so, ycah, it certainly can be an acute onset. 

Can I prove that? Of course I can't, but I 
can't prove the other way either. 

I'm simply saying I don't know and I don't 
think anyone else is qualificd to say that they do 
know on this. 
Q. What was the effect of the Heparin in this 
casc on causing the hematoma? 
A. I think the combination of the bloody tap 
with the Heparin certainly lcd to a -- the fact 
that he had a hematoma; and whether or not this 
resulted in a breakdown of a clot, which is 
unusual with Hcparin bccausc Hcparin usually d m  
not brcak down a clot or a thrombus, or whcther or 
not it just prcvcntcd the timcly repair of an 
artery or a vein that had bccn injured by the 
necdle is another possibility, the fact of the 
matter is I don't know and I'm not qualified 
rcally to comment on coagulation cascadcs and what 
the timing of a cIot formation and what the 
effects of Heparin on a clot are, but my -- my 
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generally dissolve clots, it ccrtainly can allow 
for the dcveloprnent of a hematoma and I presume 
it's by either failure of an intimal tear in an 
artery or a vein to heal itself or by somehow just 
allowing a slow leak to eventually produce a 
hematoma. 
Q. So you're saying that you don't have the 
expertise to tell, do you, Doctor, to give an 
opinion as to when the onset of this hematoma 

A. Exactly. 
Q. Is that what you're telling me? 
A. I've had - looking at the records, I can't 
tell when it started. 

I can only note that the - at 4:OO o'clock 
on the 10th the patient said "My legs aren't 
moving" and -- 
Q. All tight. 
A. - that's what I have to go on. 
Q. Now, on the first paragraph of page 2 you 
say "On November loth, the nursc's note at 8:OO 
a.m. indicated that Mr. Davis was moving all 
extremities"? 
A. Correct. 

began? 
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Page 65 
Q. Can you find that for mc? 
A. Okay. 

place and time." 
Q. Wait. 

A. Okay. 

CICU bascline assessment, a nurse's note, and this 
is dated 11/10/91, time 0800 by a person named ! 
want to say Bass, B-a-s-s. 

Under Neurological Status he or she writes 
"Alert, oriented to person, place and time. Slept 
for long periods, easily arousable. W." which 
in our jargon stands for moves all extremities, 
"right knee immobilizer." 

I prcsume that was for the fact that he had 
had a catheterization; and then under that, "Skin 
Integrity: Right groin site stable. Slight," and 
I can't read what it says after that. 

"Sandbag in place." I presume that's a 
sandbag on the groin to put some pressure on the 
the site of thc catheter. 
Q. Let's get -- I want to get a copy of this so 
we can mark that as an exhibit. 

8:OO o'clock,"Alcrt, oriented to person, 

Go a little slower so can he take it. 

This is under Neurological Status on the 
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A. Okay. 

it? 

thc -- 

it looks likc. 
BY MR. CUNNINGHAM: 
Q. I know what it looks likc. Ijust want to 
mark it so we don't havc any qucstion as to what 
you're reading. 
A. Okay. 
Q. Maybe you can find it in hcre, Doctor, while 
I'm -- 

You guys go ahcad. 

MR. TREU: You don't havc 

MR. CUNNINGHAM: well, I got 

THE WITNESS: Show you what 

MR. TREU: 1'11 do that. 

THE WITNESS: Okay. 
MR. CUNNINGHAM: okay. k t  me 

THE WITNESS: I was reading 

MR. CUNNINGHAM: Okay. 

sce if I have anothcr. 

down hcrc. 

Just a momcnt. We're going to mark this, 
and this is a Batcs stamp 000135, the rccords I -- 

MR. TREU: Is that on 
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Pagc 71 
ours? 
BY MR. CUNNINGHAM: 
Q. K-a-1 -- 
A. Pardon? 

MR. TREU: - f-a-s. 
MR. CUNNINGHAM: - f-a-S, 

Kalfas No. 1. 
(Thcreupon, Plaintiff's Exhibit 1 
of the Kalfas Deposition 
was marked for purposes of 
identification.) 

BY MR. CUNNINGHAM: 
Q. Doctor, if you would circle what you had 
read which is w h e n  you're getting the information 
to say that on Novcmbcr 10th thc nursc's notc at 
8:OO a.m. indicatcd that Mr. Davis is moving all 
extremities? 

A. Idid. 
Q. Okay. 

And would you initial that? 

Both -- okay, 
A. up top too -- 
Q. Yc&, uh-huh. 
A. -- and down below. 
Q. Thank you. 
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scntcnce of thc same 
paragraph you say "The ncxt pwlincnl nunc's note 
occors at 8:45 p.m. on November loth," and what is 
that, Doctor? 
A. "There is a preoperative note that states 
that Mr. Davis was found flaccid in both lower 
extremities at '1530 today,'" and "1530 today" is 

Q. Well, no, but you say the next pertincnt 
nurse's notc occurs at 8:45. 

A. Right. 
Q. And that's what you're reading? 

Q. Okay. 

in quotcs. 

Oh, I see. 8:45 p.m. on November loth? 

A. Right. 

And can you find that for mc? 
(Thereupon, a discussion 
was held off the record.) 
THE WITNESS: Here it is. 

Okay, "11/10/91,2045 A m p  - Patien 
discovcrcd flaccid in lower extremities bilatcral 
at '1530 today.' Taken for stat MRI revealing 
epidural/thccal , " t-h-e-c-a-1, "hematoma causing 
spinal cord cornprcssion. No other changes to --' 
can't read hcr writing, and I think the person's 

1 
2 
3 
4 

5 
6 
7 
8 
9 
0 
1 
2 
3 
4 

5 
.6 
,7 
18 
19 
!O 
!1 

!2 
23 
!4 

2.5 

Page 73 
name is M-a-y. 

MR. CUNNINGHAM: Okay. 
(Thereupon, Plaintiff's Exhibit 2 
of the Kalfas Deposition 
was marked for purposes of 
idcntification .) 

BY MR. CUNNINGHAM: 
Q. And would you circle -- I've now marked 
that. It's, by thc way, fax - or Bates number 
000138 and Plaintiff's Exhibit No. 2 - Kalfas 
Exhibit No. 2. 
A. (Indicating.) 
Q. Maybe red would be bctter, Doctor. 
A. Oh, okay. 
Q. Yeah. Okay. 

Doctor, in the page 2, the next -- third 
paragraph from thc bottom, the large -- the long 
paragraph where it says "The question is," you 
state in the third - fourth sentence "In my 
experience with spinal surgery and procedures to 
dccompress the spinal cord in similar settings --(I 
A. Okay. 
Q. "-- I can state with a reasonable degree of 
mcdical probability that earlicr identification of 
this problem by a few hours would most likely not 
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change the outcome in this casc.” 

talking about, Doctor? 
A. Oh, I’VC opcrated on pcoplc five, six hours, 
four hours after the onset of symptoms without 
significant improvcmcnt of their complaints, their 
symptoms. 
Q. Wcll, have you opcratcd on others where 
they -- it was a different result? 
A. I have opcratcd on some pcople at one, two 
days, three days. 

individual who’s had weakness for six weeks and 
that person is now improved, so there’s -- it can 
go either way. 
Q. Wcll. here we’re not talking about just 
weakness; we’re talking about paraplegia -- 
Q. -- which is now -- which is permanent. 
A. Right. 
Q. All right. 

did was to form a prcssure around the cord and Cut 

off -- cut off thc function of the cord? 
A. The circulation -- 

Whcn you mcntion a few hours, what are you 

In fact, I operated ycstcrday on an 

A. Uh-huh. 

So the -- as I understand what this hematoma 
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Pagc 7f 
Q. The circulation? 
A. -- to the cord, right. 
Q. Right. 

wouldn’t have mattered? 
A. Because I’ve opcratcd -- through my 
expcricncc I guess is the only thing 1 have to 
refer to, that my cxpcricncc in -- particularly in 
individuals who have complete neurological 
dysfunction, paraplegia or quadriplegia, what I 
will tell my patients is that the chance for 
improvement is vcry slim no mattcr bow quickly we 
get to them. 
Q. Wcll, Doctor. if at the time you opcrate and 
the cord is already damaged and there’s no - how 
do you know when that cord bcgan thc damage to bc 
irreversible or irrcparablc? 
A. As I mentioned earlier, you don’t. 
Q. Okay. 

So that’s spcculation on your part? 
A. Exactly. 
Q. All right. 
A. I’m simply going by previous cxpcriencc. 
Q. All right. 

Now, how can you say that a fcw hours 

And a few hours mcans what; one hour, two 
Associated Court Reporting, Inc. (216) 4344 
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hours, 10 hours? 
A. Either of those. Any of those. 
Q. 24 hours? 
A. 24 hours is obviously getting a little bit 
further out on the course of several, you know, 
more days. 
Q. Okay. 

So you’re really not giving that within a 
dcgree of medical probability, are you, Doctor? 

minute. Let’s clarify -- 
MR. TREU: 

THE WlTN?GS: Yeah. 
MR. TREU: - what you’re 

talking about. I think you guys are talking two 
differcnt languages hcre. 

THEWITNESS: Right. 
What arc you saying I’m not giving with 

medical probability? 
BY MR. CUNNINGHAM: 
Q. Well, because you make the statement “I can 
state with a rcasonable degree of medical 
probability that earlier identification of this 
problem by a few hours most likcly would -- would 
most likely not change the outcome --” 
A. Corrcct. 
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Page 77 
Q. -- of this case” -- 
A. And I agree with that based on my expcricnce 
with a similar setting. 
Q. I thought you just told mc earlier that’s 
pure spcculation on your part. 
A. Paraplegia -- 
misleading. Wait. 

what I said. 
Paraplegia. my statements that I give to 

paticnts regarding their prognosis, patients who 
have a paraplegia is that they are very unlikcly 
to improve with surgery urgent or delayed. 

We will certainly go ahead and give them the 
the bcncfit of the doubt and decompress them in 
the hopes that they may be in a very small 
percentage of patients that may improve, but my 
experience with paraplegia is that when I 
decompress them, very few of them end up becoming 
less than paraplegic. 
BY MR. CUNNINGHAM: 
Q. Wcll, Doctor, lct’s go to cases such as Joe 
Davis whcrc you’ve had a hematoma forming in the 
spinc and cutting off the function, the 

MR. TREU: That’s 

THE WITNESS: No, that’s not 
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circulation in thc spinc. 
Now, that’s differcnt at least to geaing to 

the paralysis than someone being in a car accidcnt 
or a diving accident or those types of things, 
isn’t it? 
A. No. 
Q. Well, now, I havcn’t had as much experience, 
but I’ve dealt quite a bit with quadriplcgics from 
a layman’s point of vicw or lawyer point of view. 
A. Uh-huh. Depends on the context that you’re 
asking the question. 
Q. All right. 

in which a person is -- divcs and hits the bottom 
of a pool -- 
Q. -- now, in many of those cases that’s a 
permanent quadriplcgia suddcn -- brought on 
suddcnly by the time of the impact of the head an( 
spine with the bottom of the pool. 

Q. Right. 
A. -- a hcmatoma be suddcn and acute. 

What I’m mercly saying is that the source of 
thc svmotom is relatcd to thc samc whcthcr or not 

But if you have, for example, a diving case 

A. Uh-huh. 

A. It can be and SO can -- 
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Yage 80 
ght. 

Q. - resulting in a bloody tap and then they 
started infusing him with Heparin. 

Now, let’s assume for this purpose that the 
blood started forming in the -- pouring into the 
area of the trauma and it comes like a spigot and 
it constantly goes -- 
A. If it comes like a spigot, it’s going to 
produce symptoms right at the time the Heparin 
Starts. 
Q. A drip, drip, drip, drip then so at some 
point you build up enough blood that you’re going 
to have pressure there on the cord; and when you 
have enough pressure on the cord you’re going to 
have paraplegia, aren’t you? 

Q. Now, if that’s a constant - let’s assume 
for a moment that that was constant. 

Then it would matter whethcr it - you 
discovered it three hours earlier or five hours 
earlier or eight hours earlier, wouldn’t it? 
A. Not necessarily, because paraplegia is going 
to be very rarely corrected by an operation 
performed at three hours, five hours or five 
months. 

A. COnWt. 
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Page 7s 
it’s a diving injury, a hcmatoma or a tumor. 

cord and the ncrvcs with subscqucnt loss of 
function at that lcvcl of the spinal cord or of 
thc ncrvcs. 
Q. At somc point -- but the hcmatorna docsn’t 
form suddcnly, docs it? 
A. It ccrtainly can. 

In fact, trauma, hitting your head on thc 
bottom of the pool can producc a hematoma that 
suddcnly causcs paraplegia or quadriplegia. 
Q. You think the hematoma in this case formed 
suddcnly ? 
A. I said before I have no idca whcthcr it 
formcd suddenly or not. 

I’m simply saying that it can form suddenly 
and having no time pcriod to compare this to I 
can’t make a decision whcthcr it formed suddcnly 
or not. 
Q. Wcll, Ict’s take hypothctically for a 
momcnt, Doctor, this hcmatoma formcd ovcr a 
constant pcriod of hours. 

In othcr words, the blood vessel was -- wc 
got a bloody tap, thcrc was an inadvcrtcnt 
damaging of thc blood vcsscl -- 

It’s occlusion of blood supply to the spinal 
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Page 81 
Q. Doctor, if you know the hematoma is down 
there before the paraplegia takes effect, can’t 
you do surgcry and remove the hematoma? 

Wow do you know 
that? 

you wouldn’t know that. 

on -- we have many patients who have an MRI tha 
show a hematoma. 

I’m not treating an MRI. I could care less 
what the MRI shows. 

I take the MRI findings in the context of 
the symptoms that the patient presents to me. 

So if I get an MRI of Joe Davis and it shows 
a hematoma at that level of the spinal tap but 
he’s having no neurological dysfunction, I’m not 
recommending surgery. 
Q. What are you going to do? 
A. I’m just going to follow it; and if he 
should happen to develop symptoms, then I woul 
readjust my approach, but just because an MRI 
shows a hematoma docsn’t mean I’m going to do 
surgcry. 
Q. Okay. 

MR. TREU: 

THE WXTNESS: First of all, 

Second of all, you wouldn’t do it based 

- -  
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Pagc 82 
A. I’m treating a patient; I’m not treating an 

Q. All right. 

symptoms, Doctor, so that he dcvelops symptoms 
hcre at 8:OO a.m. in the morning or 7:OO a.m. in 
thc morning instead of wailing ’til 3:OO o’clock 
in thc morning. 

Arc you saying that thcrc can be no surgical 
procedure to -- just a moment. There could bc -- 
you can object after I’m finished. 

waiting. 

MRI. 

Lct’s say then he starts to develop 

MR. TREU: I will. I’m 

MR. CUNNINGHAM: Okay. 
MR. TREU: I haven’t said 

a word. 
BY MR. CUNNINGHAM: 
Q. There can be -- there can be -- it’s 
nonverbal communication. 

MR. TREU: I see. 
MR. CUNNINGHAM: All right. 

BY MR. CUNNINGHAM: 
Q. Thcrc can be no surgical procedure to 
prcvcnt the paraplcgia from occurring? 

hlR. TREU: Objection to 
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Pagc 82 
thc hypothetical sincc thcrc’s no foundation for 
it sincc we know that the patient was moving all 
his extremities at 8:OO a.m. and in fact may wcll 
have been moving his extremities after that period 
of timc based on othcr documcntation in the chart 

So based on that I will object to the 
hypothctical. 

Go ahcad. 
BY hlR. CUNNINGHAM: 
Q. Okay. 

A. Hypothetically if an individual is 
prcscnting with onsct of symptoms and -- of wurse 
I would go ahead and obtain an MRI to find out 
what the source of the symptoms werc; and if thcrc 
was a radiographic abnormality that correlates 
with that individual’s symptoms, I’d considcr an 
opcration to corrcct thosc abnormalities if that 
was feasible. 

So that’s thc bcst way I can answer your 
question. 
Q. Well, lct mc try a diffcrcnt way for a 
moment. 

If you would havc learned through 
ncurolorzical checks or othcnvisc that a hcmatome 

Now you go ahcad and answer thc question. 
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age 84 
was fonning that would produce paraplegia, if you 
would have learned that early enough, could you 
have prevented the paraplegia? 

MR. TREU: Objcction to -- 
what is early enough? 

MR. CUNNINGHAM: Doesn’t matter. 
Just early enough. 

MR. TFSU: It doesn’t 
matter? 

THE WITNESS: well, first of 
all, if I’m looking at one point in time, I don’t 
know if that hematoma is going to be causing 
paraplegia. 

particular point in time, basically the 
radiographic studies associated with the clinical 
deficits and symptoms at that time, and I don’t 
know at that time whether or not it’s going to go 
on to paraplegia. 

have an individual who had, say, some mild 
neurological deficit, some mild weakness. 

undergo an emergent surgery at that time. In 
those instances I have elected to follow that 

I’m making a dccision based on that 

There have been a number of times where I dc 

They may not be medically stable enough to 
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Page 85 
patient and not rush right in and remove a tumor 
or a fracture or hematoma that has developed, so 
it’s really a judgment call and I’m not trying to 
be difficult; I’m just trying to -- trying to -- 

MR. CUNNINGHAM: Okay. 
THE WITNESS: - let you know 

that it’s an individualizcd approach that’s 
tailored to a particular patient’s problem. 
BY MR. CUNNINGHAM: 
Q. Let’s take Joe Davis right now. 

Now, you know Joc Davis’ condition -- 
A. Right. 
Q. -- from the hospital records. All right. 

Now, let’s assume that you knew early enough 
or the mcdicd staff knew early enough that a 
hematoma was forming that would produce thc 
paraplegia. 

Is there anything medically that could have 
been done to have prevented the paraplegia from 
h appcning? 

MR. TREU: Objection. 

carly enough to know that a hematoma was 
developing. 
BY MR. CUNNINGHAM: 

I don’t know what in the world you mean by 
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A. As I said earlicr, it’s difficult - thcrc’s 
no way you can prcdict that a hcmatoma is going to 
causc paraplegia so we’re really talking 
rctrospcctivcly hcre. 

Thcrc’s no way that I can predict what a 
mass lesion is going to do, so just because 
somconc has a tumor or a fracture fragment or a 
hematoma in their spinal canal that may produce 
the dcficits, I don’t know at that particular 
point in time and I’m going to use my best 
clinical judgment at that particular point in time 
for that particular patient to make a judgment as 
to what nccds to bc donc at that time, surgcry or 
no surgcry if surgery is an option. 
Q. Doctor, have you cvcr had a case yourself in 
which a pcrson was in a situation like Joe Davis 
in which through neurological checks you 
discovered that, say, thcrc is a hematoma forming 
and thcrc’s a potential out thcrc for a paralysis 
to set in and you’rc going to operate and you go 
ahcad and opcratc, rcmove a hcmatoma and stop him 
from having paraplcgia? 

Have you evcr h n  in a casc likc that? 
A. I can’t answcr ycs or no, bccausc I don’t 
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know if I would have stoppcd him from having 
paraplcgia. 

As I say, I’m not Wig difficult. I just 
cannot prcdict what would or would not have 
happcncd if I had removcd the hematoma. 

a neurological dcficit dcvelop, a hematoma form 
following an opcration and gonc in and rcmovcd 
that hcmatoma and had a rcvcrsal of thosc 
dcficits, but that paticnt was not paraplcgic and 
that’s thc critical diffcrcncc bctwccn that type 
of sctting and thc sctting that Mr. Davis is in 
whcrc paraplcgia cssentially involves a much more 
severe injury to the spinal cord. 

Not ncccssarily imvcrsible, but ccrtainly 
w i n g  a lesscr prognosis than somconc who maybc 
has a mild foot drop or some scnsory dysfunction 
Q. Time out. Lct’s try it again. 

We’re talking past each other, all right, 
and Ict mc say -- Ict me makc sort of a statement 
bcforc so you know whcrc I’m coming from -- 
A. Okay. 
Q. -- and I don’t think you’rc saying to mc 
that if you know that someone you can -- that a 
situation like Joc Davis, that if you know that -- 

I have becn in a situation whcre I have sccn 
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if you would have that p ~ ~ p l s g i a  could have 
happened if the hematoma would have kept forming 
to the point that it put pressure - so much 
pressure on the cord that you would have had 
permanent paraplegia like we have bcre, you’re not 
telling mc I don’t think that ’Well, we can’t do 
anything about it and it’s just going to happen” 
or - you’re not telling me that, are you? 
A. I’m not telling you that. 

A. I’m simply saying - 
Q. You’re not telling me the Cleveland Clinic, 
if I came up here with a hematoma forming -- 
A. If you’re paraplegic or quadriplegic -- 
Q. I’m not paraplcgic. 
A. - you’re going to get surgery. 
Q. Okay. No, wait. 
A. I’m simply going to tell you and your 
family, though, that you may not see a 
satisfactory irnprovemcnt of your paraplegia. 
Q. I’m not saying I’m coming up hcre -- the 
patient’s coming up here to you before they’re 
paraplcgic. They’re coming up with a problcm. 
A. Right. 
Q. All right? 

Q. 4 1  right. 
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And you do the neurological checks and say 

“This fsllow has a hematoma forming in his spinal 
area and the neurological checks that we’re doin€ 
is showing that there’s - at the hcmatorna is 
pressing -- beginning to press on the cord“ -- 
Q. ”-- but there’s no paraplcgia.” 
A. Uh-huh. 

A. SCC, YOU -- 
MR. TREU: wait, wait, 

wait, wait. 
Objection, becausc those facts have nothing 

to do with this case since we know that seven ant 
a half hours before this man’s paraplegia 
developed, that he was moving all his extremiticr 
so your - your hypothetical makes no sense - 

MR. CUNNINGHAM: Okay. 
MR. TREU: -inthe 

context of the facts of this case. 
MR. CUNNINGHAM: Just make your 

objection. You can make your objection. 
THE WITNESS: I guess the 

problem I’m having with the hypothetical situation 
is you’re describing a dynamic process when I 
don’t know if we can really do it. 

When I look at an MRI, when you’re looking 
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at this MRI and describing this hematoma forming, 
that implics a dynamic proccss. That’s not the 

An MRI identifies a spccific point in time 
and thc way to describc it is there’s a hematoma 
thcrc. 
BY MR. CUNNINGHAM: 
Q. Okay. Let’s stop. 
A. It ain’t forming, it ain’t dissolving; it’s 
there. 
Q. Let’s stop right there. 
A. That’s why I can’t -- let me just fmish. 

be somcthing that is going to develop. 

you got an MRI hcrc and thcrc’s two hcmatomas and 
the onc latcr on is biggcr -- 
Q. Bigger? 
A. -- thcn I can agrce with you and say “Yeah, 
looks likc it’s forming,” and many times we’ll do 
that. 

proccss hcrc; but looking at a single point in 
timc -- 
Q. Could that -- 

casc. 

That’s why I can’t say that this is going to 

Now, if you tell mc you got an MRI here and 

Wc’ll do serial MRIs to quantify the dynamic 
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Page 91 
A. -- you can’t say that it’s forming. 
Q. Could that have been donc in this casc? 
A. Could that have? Certainly. 

Anything could havc donc in this casc. 
Q. He could haw had scrial MRIs -- 
A. He could have. It wouldn’t -- 
Q. -- aftcr -- once thc Hcparin was started on? 
A. Sure, hc could haw. 
Q. Ycah. 
A. Could I havc ordcrcd it? No. 

I havc to havc an indication for ordering an 
MRI and just a clinical suspicion of a hematoma 
forming bascd on, ”Gcc, it might form becausc I 
did a bloody tap 13 hours ago and now I’m givine 
Hcparin” would not bc enough to make me ordcr 
another MRI. 

just to scc how thc patient’s doing. 
Q. Don’t you think if ncurological chccks would 
havc bccn donc in this casc, that the formation of 
the hematoma would havc bccn caught carlicr tha 
3:OO o’clock on -- 3:OO or 3:30 on thc loth? 

hlR. TREU: Objcction. 
THE WITNESS: If thc hematoma 

It’s simplcr and ccrtainly less expensive 

OCCUKC~ bcforc 3:30 i t  may h a w ,  but I don’t know 

1 
2 
3 
4 

5 
6 
7 
8 
9 
0 
1 
2 

3 
4 

5 
6 
7 
8 
9 
0 
1 
‘2 
3 
‘4 

:5 

agc 92 
if it did or not. 

The only thing I have to go on is the 
patient saying “My legs aren’t moving.“ 

I know at 8:OO o’cbck he’s alert and 
oriented and I’ve never seen a patient who’s alert 
and orientcd who’s not moving their legs who 
hasn’t told me “Hey, I’m not moving my legs.“ 

So presuming worstCase scenario that at 
8:OO o’clock we have a nurse’s note that says he’s 
moving all extremities and then there’s no nurse’s 
note after that. presuming, giving you the benefit 
of the doubt, that the paraplegia started at 8:01, 
I find it inconceivable that Mr. 
and onnted as notcd in the nurse nota would not 
have mentioned something between 8:Ol and 4:OC 
o’clock when it was finally mentioned to a nurse. 
BY MR. CUNNINGHAM: 
Q. What neurological checks were donc on Joseph 
Davis during the time period of November 8th. 9th 
and loth? 

to go through the entire chart and tell you that? 

That’s a simple answer. I think he can tell you 
that. 

MR. TREU: 

MR. CUNNINGHAM: 

Do you want him 

He can tell me. 
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THE WITNESS: It’s not a 

MR. TREU: No, it’s not. 
THE WXTNESS: - bccausc it 

MR. TREU: It involvcs all 

simple answer -- 

involvcs multiple points in time. 

kinds of places in this chart. 
BY hlR. CUNNINGHAM: 
Q. Wcll, you’ve rcad the chart, havcn’t you? 
A. Of course I. rcad the chart, but I havcn’t 
memorized the chart. 
Q. Okay. 

look at it. 
A. Okay. 
Q. I don’t think it will take you that long. 
A. You want all ncuro1ogical examinations? 
Q. Yeah. 

Let’s bcgin, if  it would make it easier for 
you, Doctor, after the beginning of the Heparin - 
A. Okay. 
Q. - so that would be aftcr the angioplasty. 

A. No, I’ll just make a note here. 
Q. Okay. 

Well, let’s take five minutes so can you 

If you want to write thcm down -- 
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The Hcparin was bcgun on 1119, corrcct? 
Q. It was bcgun on 11/9, 7:OO a.m. -- 
A. Yeah, I'm just looking for -- 
Q. - so you can start at 7:OO a.m. I gucss. 
A. O n t h e w ?  
Q. Onthc9th. 
A. All right. 

on 11/10/91 at 0750. 
Q. What is that? 
A. "Ncuro: Alcrt; bettcr time orientation, 
computation bettcr." 

I can't read thc writing here. Something 
"bcttcr. Motor intact, extraction improved. 

11/10/91, "Ncuro - Slightly improvcd." 
Q. 11/10 what time? 
A. It doesn't have a time. 

11/10,4:00 p.m. "Cross-coverage." 
That's when he said cannot move lcgs and 

then his motor cxam at that time flaccid, "No 
rcsponsc to Babinski. Rcflcxes plus 1. 

"Scnsory: Scnscs hip joint movemcnt 
othcrwisc --" 
0. That was aftcr? 

The first neuro exam I have listed here is 
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A. That was after -- paticnt said "'Cannot move 
Icgs, "' in quotations. 

"sensory lcvel at L1. No scnsation to touch. 
Consult ncuro. " 
Q. Okay. 
A. Thcn wc havc ncurology on call 11/10, 1700. 

"Exam: Alcrt, oricntcd -- alcrt, spccch 
normal. 

"Motor: Zcro out of 5 bilateral lowcr 
extrcmities with fasciculations. Left calf 
decrcascd tone, 5 minus out of 5 upper 
extremities. 

position scnse, light touch." 

Q. Whcn was that donc? 
A. That was at 11/10, 1700. 

Thosc scnsory dcficits arc bclow L-1 level 
bilatcrally csscntially rcfcrring to the legs. 

"Ncgativc crcmastcric bilaterally," that's 
an abnormal reflex in the -- or that's a rcflex 
that should bc prcscnt in thc lowcr cxtrcmitics 
that is not in this casc. 
Q. Now, thosc arc scnsory exams? 

Scnsory level at -- it says qucstion 

"Scnsory: Dmeascd pin prick, joint 

19m using -- 
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ght. 

"Positive anal wink," meaning he has 
intact -- 
Q. Sphinctcr? 
A. -- sphincter, "Positive abdominal reflexes," 
and that's the end of the neuro exam there. 

They talk about the -- 
Q. Well, it appears that that exam was done in 
1700 on the loth, Doctor -- 
A. 1700 after the onset of the paraplegia. 

A. I'msorry. 

Q. Yeah. 
A. - from the time that the Heparin was 
Started.  
Q. But at least at that point they were 
doing -- at that point they were doing some 
sensory exams, weren't they? 
A. At that point they're primarily documenting 
where he's at, at that particular point. 
Q. Ycah, and doing a scnsory cxam? 
A. At that time, ycah, 
Q. And also reflex exams? 
A. Right. 

Q. -and -- 
I simply read through the neuro exams -- 
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Q. Do you see -- I had seen in the hospital, 
other than doing somc push-pulls that E noted, 1 
didn't sce any push-pulls or any ncurological 
exams on the -- on October 10th up until the time 
that he stated at 1500 hours that he couldn't movc 
his legs. 

A. No. 

was whcn they had "Moves all extrcmities," and 
then nothing after that. 
Q. Okay. 
A. As I mentioned in my note hcre, the only 
other note being at 8:45, the nurse's note saying 
that at 1530 he was found flaccid with - in both 
lower extremities. 
Q. What was that? 
A. 1 was just referring to the neuro exam. 
Q. What was -- 
A. Wcll, he did - he was having pulscs 
checkcd, pedal pulses checked, but you wcre 
spccifically asking me about the neurological 
examination -- 
Q. Yeah. 
A. - and that gcncrally is not part of thc 

Did you notice any? 

The only thing I noticed was -- at 8:OO a.m. 
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neurological exam. 

Q. Yeah. 
A. -- but I only mentioned the neurological 
examination. 
Q. But even if you're paraplegic, you do the 
pulses, you'd still have those, wouldn't you? 
A. Oh, sure. 
Q. That doesn't change the fact? 
A. No, not at all. 

Q. Yeah. 

quickly now. 

said you read of the Plaintiff's experts. 
A. Okay. 

He had other portions of the examination -- 

That's why I didn't mention it. 

Doctor, let's - we'll get through hopefully 

I wanted to go through the reports that you 

(Thereupon, Plaintiff's Exhibit 3 
of the Kalfas Dcposition 
was marked for purposes of 
identification.) 

BY MR. CUNNINGHAM: 
Q. I'm going to hand you what's bcen marked as 
Kalfas Exhibit No. 3 which is Dr. McPherson's 
rcuort. 
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MR. MURPHY: Lct me just 

note an objection as to any questions regarding 
Dr. McPhcrson's report. At this point in time 
it's still up in the air as to whethcr he will or 
won't be an expert. 

right. 

that. 

Q. Okay. 

MR. CUNNINGHAM: Ycah. !dl 

MR. TREU: 1.11 join in 

BY MR. CUNNINGHAM: 

You've read that report, Doctor? 
A. Yes. 
Q. Let's go through the rcport. 

the medical records. 

University Hospital -- 
A. I presume so. 
Q. -- of Joc Davis from 11/6/91 to 11/21/91? 
A. I presume so. 
Q. The ncxt paragraph, "Mr. Davis was 
transfcrrcd to Univcrsity Hospital on Novcmbcr 
6th' '91 in the early evening from Aultman 
Hospital and came with a diagnosis of cardiac 

The first paragraph, it's the same revicwing 

Those are the same records you reviewed of 
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at? 

A. Yes. 
Q. Okay. 

The third paragraph, Doctor, "From my review 
of Mr. Davis' medical records, the following 
important neurological data is as follows: Upon 
admission on November 6th. 1991, Mr. Davis WBS 

lethargic," will you agree with that? 
A. I would agree, yeah. 
Q. And "His neurological cognitive function 
progressively worsened, " would you agree with 
that? 

Q. And he states on "November 9th. '91 he was 
oriented only to himself and not to time or 
place." 

A. Yes. 
Q. In the next sentence, "Later that day he was 
agitated, " agree? 
A. Okay. 

Yes. 
Q. "Mr. Davis was treated with Valium," would 
you agree with that? 

A. Yes. 

Would you agree with that? 

A. I don't know, but I'll have to take his word 
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Page 101 
for it. 
Q. "On November 8th' '91, he was disoriented tc 
place and time"? 
A. Again I don't know, but I'll take his word 
for it. 
Q. "These neurological cognitive assessments 
were performed prior to his neurologic assessment 
on November 8th' 1991," do you agree? 
A. Okay. Yes. 
Q. Now I want to go to the fourth paragraph and 
1'11 read the sentence and with the question do 
you agree or don't agree. 
A. Okay. 
Q. "On November 8th, '91, neurological 
consultation was pcrformed, and a decision was 
made to perform a lumbar puncture and to initiatt 
Heparin. " 
A. Do I agree with that; is that what you're 
saying? 
Q. Yes. 
A. "To hitiate Heparin," I think a 
mmmcndation for Hcparin was madc, but I don't 
think the neurologist was the one to start the 
Heparin. 
Q. Okay. 
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e note merely said " 
Q. The next sentence, "That lumbar puncture 
rcquircd three attempts and was dcscribcd as a 
traumatic lumbar puncturc." 
A. correct. 
Q. Mr. Davis was treated with aspirin beginning 
Novcmbcr 7th' '91 until November 9th, 1991." 
A. Correct. 
Q. "Heparin was instituted on Novcmbcr 9, 
1991." 
A. Correct. 
Q. "On November 9, '91, Mr. Davis underwent an 
emergency PTCA." 
A. Corrcct. 
Q. "On Novcmbcr 10, 1991, at approximately 1500 
hours, Mr . Davis complained of inability to move 
his lcgs. " 
A. Roughly 1500, corrcct. 
Q. "An emcrgcncy MRI of the lumbar spine was 
performed, and this confirmed a large hematoma at 
T12-L1 with intcr --" pronouncc that for me. 
A. It should bc "intrathecal." 
Q. Intra, right, "intrathccal component at L3 
through the sacral Icvcls." 
A. Correct. 
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Page 103 
Q. "An unsucccssful ncurosurgical dccomprcssior 
was attcmptcd." 
A. Wcll, thc dccomprcssion was succcssful, the 
rcsults were not, so I gucss it's scmantics, but 
I'll -- you know, I'll grant him -- 1'11 grant -- 
1'11 agree with that. 
Q. "Mr. Davis remained paraplegic 
postoperatively." 
A. Corfcct. 
Q. Thc ncxt paragraph, "Thc following are my 
mcdical opinions bascd on a reasonable degrce of 
mcdical ccrtainty: 1. Based on review of Mr. 
Davis' mcdical rccords, there was no clear 
indication for a lumbar puncture on November 8th. 
1993." 
A. I don't necessarily agrcc with that. 
Q. You don't neccssarily disagree? 
A. No, I don't agree -- I don't agrec with this 
particular statcmcnt. 
Q. Okay. 
A. I was trying to bc polite. 
Q. Wcll, don't bc polite. 
A. Okay. 
Q. "Mr. Davis was admitted to University 
Hospital on Novcmbcr 61h. '91 conluscd rcquirin 
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restraints. " 
A. Correct. 
Q. "On November 7th, '91, he was struggling 
against restraints and appeared confused." 
A. Corrcct. 
Q. His agitation on November 7th' 1991 required 
not only physical restraints but also the use of 
Valium." 
A. Correct. 
Q. "There was no febrile episodes." 
A. Correct. 
Q. "However, there was clear evidence of anoxic 
episodcs suggestive of an anoxic encephalopathy as 
well as disorientation secondary to his 
hospitalization in the coronary care unit." 
A. I don't know if you can make a clear-cut 
diagnosis of anoxic encephalopathy. 

Certainly that would be includcd in your 
differential diagnosis, but I wouldn't necessarily 
classify it as being able to make thc diagnosis on 
my impression at that time particular time. 
Q. Though that was -- 
A. That's in the differential certainly. 
Q. But on the discharge summary they did make 
that diagnosis. didn't thev? 
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Page 105 
A. Eventually they did. 
Q. Ycah. 

anoxic encephalopathy? 
A. Depends on the degree and the time. 
Q. What do you thiik in this case from the 
hospital records? 
A. Well, not knowing all the particulars with 
the testing and not having been there, it's 
difficult to make a dctermination as to whcthcr or 
not something's going to be revcrsiblc or 
irreversiblc. 

I haven't seen Mr. Davis so I can't say 
whcthcr or not he has any permancnt deficits 
relatcd to anoxic encephalopathy. 

From what I have read in the records, 
though, it doesn't -- it doesn't appear that he 
has had an irreversible damage as a result of any 
anoxic enccphalopathy. 
Q. All right. 

The next scntencc, "There was no clear 
indication for this patient to be treated with 
Heparin as recommended by thc ncurologist after 
the spinal tap." 
A. I probably would not havc instituted it at 

Is that a rcvcrsible or permanent event, 
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that time. 
Q. "Mr. Davis was not in atrial fibrillation, 
and prior to the introduction of Heparin after the 
spinal tap, if there was a concern about 
embolization, then an cmergcncy echocardiogram 
would have bcen thc appropriate course of action." 
A. Not being a cardiologist, I don't feel 
qualificd to comment on that. 
Q. Do you know whether 831 echocardiogram w a  
done? 
A. I don't know. 

I can't recall off the top of my head if a 
wdioechogram was done or not. 
Q. The third opinion, "The spinal tap was 
difficult to perform and required thrce attempts." 
A. Correct. 
Q. "4. There was no documented neurologic 
checks to closely monitor Mr. Davis' lower 
extremity motor or sensory function post lumbar 
puncture until his complaints of inability to move 
his legs." 
A. Like I say, we get down to semantics again 
bccause there is a note at 8:OO o'clock on thc day 
that he developed the paraplegia that demonstrate, 
"MOVCS all cxtremitics." 
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Page 10: 
Now, whether or not Dr. McPhcrson classific 

that as neurological chccks to closely monitor Mr 
Davis' lower motor function or his sensory 
function I don't know, but it certainly is a means 
of monitoring that function. 

Someone says "Moves all extremities," I 
presume that his motor function is allowing him t 
move his legs and his arms. 

with the physician note that morning as well of a 
neuro chcck -- 

MR. TREU: well, along 

MR. CUNNINGHAM: what Was that? 
MR. TREU: - 750a.m. 

THE WITNESS: Yeah. 
MR. TREU: - whcn you 

THE W N E S S :  

MR. CUNNMGHAM: Well, just SO 

He read it to you -- 

asked about neuro checks. 

of those. 
It was on one 

we're on the -- all on the same page, Kris, pc*.it 
this out. 

a.m. 
MR. TREU: 11/10/91,7:50 

THE WITNESS: yeah. 
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Page 108 
that in his 

report? 
MR. TREU: Neuro. 
MR. CUNNINGHAM: In whose 

report -- this is -- 
In the records. MR. TREU: 

You asked him -- 
MR. CUNNINGHAM: Oh. 
MR. TREU: - to identify 

MR. CUNNINGHAM: Well, let's 

MR. TREU: Probably in the 

THE WITNESS: Yeah, it's 

MR. CUNNINGHAM: Let's take a 

(Thereupon, a recess was taken.) 
MR. CUNNINGHAM: This will be 

Kris, would you circle what you're talkiig 

this earlier and he did. 

see - let's get - we didn't mark that, did we? 

early part of the chart. 

fairly early. 

break until wc f i d  this. Then we can go on. 

No. 4. 

about here? 
well, he's -- MR. TREU: 

MR. CUNNlNGHAM: Oh, he read -- 
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MR. TREU: He's testified 

about it already. 
MR. CUNNINGHAM: Okay. 

BY MR. CUNNINGHAM: 
Q. Why don't you circle it, Doctor. 
A. I just read the neurological examination 
here. 
Q. Okay. 

number 000020. 
We'll mark this Exhibit 4, and it's Bates 

(Thereupon, Plaintiff's Exhibit 4 
of the Kalfas Deposition 
was marked for purposes of 
identification.) 

mentioned that note as well? 

mention that note, but that was -- 

Q. What's that? 
A. - without a time there. 
Q. Which note? 
A. No, it was the note immediately bclow the 
4:OO p.m. note where it says "Cannot move legs.' 

That note of 11/10 with no time there merely 

MR. TREU: Ithink you 

THE WlTNESS: Yeah, I did 

BY MR. CUNNINGHAM: 
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said "Neuro - Slightly improved," for whatcvcr 
that's worth. 
Q. Well, you think -- let me look. 
A. It's vague and I wouldn't put much weight on 
it eithcr way. 

What's improvcd I havc no idea judging from 
that note. 

COPY- 

make this Bates numbcr 21. It's Kalfas 5. 

MR. TREU: Hcre's your 

MR. CUNNINGHAM: Okay. We'll 

(Thereupon, Plaintiff's Exhibit 5 
of the Kalfas Deposition 
was markcd for purposes of 
identification.) 

BY MR. CUNNINGHAM: 
Q. Would you circle that again? 
A. (Indicating.) 
Q. Now, you're saying that this has no time on 
it? 
A. Corrcct, but I'm just alluding to the 
Licbaman note thcrc on 31/10/91. It didn't xcrox 
well on that particular copy, but on my copy it's 
listcd hcrc 11/10/91 and it's obviously somcwhcn 
bctwccn 250 a.m. and 4:OO mm. on that same dav. 
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Page 111 
Q. Whcrc it says "Ncuro - Slightly improvcd"? 
A. Right. 
Q. Okay. 

A. I havc no idea. 
Q. Okay. 

And you don't know what that means? 

Can you read who that is? 
Maybe Kris can tcll mc. 

MR. TREU: I don't know 

THE WITNESS: It's 
whosc note that is. 

Licbcrman's scrvicc. 
I don't know who the resident would be 

thcrc. It doesn't look like Cerino, is the only 
name that I'm familiar with. 

MR. TREU: It's not 
Cerino's writing. 

THE WITNESS: Okay. And it's 
not Kcrchynski, bccause her name is down below 
and ccrtainly docsn't look like WOO, so I don't 
know. 

ablc to find that out for mc, Kris? 

Licbcrman's? Looks like an "ML." 

MR. CUNNINGHAM: Would YOU be 

MR. TREU: IS that 
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Lieberman," yeah. 

note, Pat -- 
is. 

MR. TREU: Is that his 

THE WITNESS: Looks like it 

MR. TREU: - on thc loth? 
THE WITNESS: Here's "uL" 

over here and it looks like the same over here. 
MR. TREU: It looks l i e  

Lieberman. 
THEWITNESS: Yeah. 
MR. CUNNINGHAM: Okay. 
MR. TREU: 

wrong, Pat. 
MR. CUNNINGHAM: Hold on. I 

wanted to -- okay. We got -- 
MR. MURPHY: 

compare it with something else, but I think it 
might be his. 

Let's go on. 

Tell me if I'm 

Trying to 

MR. CUNNINGHAM: That's okay. 

I think it's Liebcrman. 
If you dctcrmine it's someone else, would 

YOU let me know? 
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Page 113 
MR. TREU: Sure. 
MR. CUNNINGHAM: Put that in the 

record so we can depose that pcrson before all of 
a sudden he shows up in court. 

MR. TREU: Sure. 
BY MR. CUNNINGHAM: 
Q. We're down to, before we wcre talking, 
"There are no documented neurological checks to 
closcly monitor Mr. Davis' lowcr extremity motor 
or sensory function post lumbar puncture until hi: 
complaints of inability to move his legs." 
A. And that's when I said there were some 
neurological chccks there - 
Q. All right. 
A. - 'cause the notations of " 
extremities" implies that there was neurological 
checks. 
Q. Okay. 

4 and 5? 
A. Corrcct. 
Q. 1'11 let you look at them before you say 

A. I saw what you had out thcrc. 
Q. Okay. 

So you're referring to Kalfas Exhibits 1, 2, 

" COKCCt . 'I 
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A. I was just kind of looking to see what 3 is. 
hat is 3? Arc we missing 3? 

Q. 3 is -- 3 is Dr. McPhcrson's report.' 
A. Gotcha. Okay. 

the paticnt. 
Q. Okay. 

those neurological examination - quote 
"examinations" - 
A. I'msorry. 
Q. - that you -- there's no showing in any of 
those, quote, "neurological examinations," 
unquote, that they're -- that either motor or 
sensory function -- well, that sensory function 
was done? 
A. I don't know. 

Can I look at thcm onc more timc? 
Q. Surc. 
A. No, sensation is not rcfcrrcd to. 
Q. All right. 

But you take it from those exhibits that 
motor function was -- 
A. I take it from those that thcy -- it was 
tcstcd, correct, although from that "Slightly 

Those all note neurological examinations of 

First of all, there's no showing that any of 
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Page 115 
improvcd" I havc no idca what he's referring to. 
Q. Okay. 
A. He may be referring to motor function, he 
may bc referring to neuro -- mcntal status 
function. 

Since that's bcfore the onset of paraplegia, 
I prcsumc it's rclatcd to his mcntal function, the 
"Ncuro improvcd" notation, because if it was afte 
his paraplegia hc would have notcd it thcre and 
it's also bcfore the note that first documents the 
paraplcgia. 
Q. Wcll. you're saying the first knowlcdge of 
paraplegia Sing whcn he says "I can't move my 

A. Right, exactly right, 
Q. But I think you agree you don't know whcn 
thc paraplegia -- 
A. Exactly. 

A. Don't know whcn it started. 
Q. All right. Just so wc can corrcct the 
rccord on that. All right. 

Now, the ncxt scntcncc Ihcn, "This failurc 
to closcly monitor Mr. Davis' neurologic status ii 
view of a traumatic lumbar puncture with 

legs"? 

Q. - ~ c u t r c d ?  
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rage 116 
concomitant use of 
the acceptcd standa 
A. Well, having already said that I probably 
myself would not have ordered these specific 
neuro-status monitoring tests after this 
particular -- in this particular situation, I'd 
have to disagree with it or I'd be saying that I 
was practicing an unaccepted standard of 
neurological care. 
Q. Well, let's say this happened tomorrow and 
he thcn makes - and everything else happened, 
Doctor. 

and it happened tomomw, would you agree that a 
failure then to closety monitor Mr. Davis' 
neurological status in view of a traumatic lumbar 
puncture with concomitant use of Heparin was a 
deviation - been a deviation from the acceptcd 
standard of neurological care? 

Knowing what you know now 

MR. TREU: Objection. 
MR. MURPHY: Objection. 
MR. CUNNINGHAM: Okay. 
MR. TREU: Don't answer 

MR. CUNNINGHAM: He can answer 
that question. 
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that. 

answer that question. 
MR. TREU: No, he can't 

That's totally irrelevant. 
MR. CUNNINGHAM: He can answer 

You can object at the time of trial, but he 
that question. 

can answer that question. 

said, it's retrospectively speaking. We can make 
all sorts of claims about what should or should 
not have been done. 

What I'm primarily focusing on is what I 
would have done in a situation. 

Given the fact that I've never ordcrcd 
monitoring studies/monitoring tests after a lumba 
puncture, even a bloody tap, and I probably would 
not have ordered monitoring tests in this 
particular situation, knowing what I know now, 
would I do that in the future? 

Probably. 
Q. All right. 

The next paragraph, "It is my opinion based 
on a reasonable degree of medical certainty that 
Mr. Davis' paraplegia is secondary to the hematoma 

THE WITNESS: Well, as I 
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rage 118 
which was formed after a traumatic lumbar puncture 
and the use of Heparin and aspirin." 
A. Iagrcc. 
Q. "It is further my mcdical opinion within a 
reasonable dcgrce of medical ccrtainty that a 
lumbar puncture was not necessary in this patient 
to assess his mental status." 
A. I don't agree. 
Q. "It is further my medical opinion within a 
reasonable degree of medical certainty that once a 
traumatic lumbar puncture is performed and once 
Heparin is used, it is necessary to closely 
monitor the patient's ncurologic status in 
anticipation of the formation of an epidural 
Rcmatoma with concomitant cauda quina syndrome." 
A. That is, as I said, retrospectively I would 
agree with that. 
Q. All right. 
A. At the time I would have ordered those 
tests -- or had that monitoring. 
Q. Okay, Doctor. 

bc -- 
A. 6 .  
Q. Do we have a 5? 

Now, let's go now to Exhibit 5 which will 
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Page 11s 
MR. TREU: 

AIR. CUNNINGHAM: You're right. 

(Thcreupon, a discussion 
was held off the record.) 
(Thereupon, Plaintiff's Exhibit 6 
of the Kalfas Deposition 
was marked for purposcs of 
identification.) 

BY MR. CUNNINGHAM: 
Q. This is 6. This is Dr. Cox. 
A. Okay. 
Q. Okay. 

I'll go through each sentence. 

necessary? 1 mcan, can't you hit the high points? 

5 is one of 
those pages. 

Off the record. 

I wanted to go through Dr. Cox the same way 

MR. TREU: IS it really 

MR. CUNNINGHAM: Okay. 
BY MR. CUNNINGHAM: 
Q. Lct's go through -- all right. 

is it correct or incorrect. 
A. Okay. 
Q. All right. 

But when I givc the scntencc, 1'11 ask you 

I 
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hen you read over 
one, two paragraphs finishing up at the top of 
page 2, is there any corrections that you can sce 
there? 
A. Basically he outlines - 
Q. Yeah. 
A. -- the course of Mr. Davis' hospital stay 
and I don't note any major deviation -- 
Q. All right. 
A. - from what's been testified to. 
Q. What a b u t  the first complete paragraph on 
page 2, Doctor, beginning "At the time of the 
patient's admission"? 
A. Okay. 

Give or take a few pints which I can't 
remember off the top of my head, it looks fairly 
accurate. 
Q. All right. 

"Despite the fact"? 
A. Okay. 

not a hematologist, so I'm not expert -- 
Q. All right. 
A. -- enough to make that conclusion. 

And then the next paragraph beginning with 

I'll take his word for it. As I said, I'm 
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Page 121 
Q. Now let's go to the last paragraph and we'll 
do this by scntcncc. 
A. Okay. 
Q. "It's my belief, within B reasonable degree 
of mcdical cwtainty, that the subdural hemorrhage 
within the lower spinal cand was due to the 
concomitant administration of aspirin and 
Heparin. " 
A. I would only add that and the lumbar 
puncture. 
Q. Right. Okay. 

that the patient was cognizant of a lack of 
feelings in the lower extremities since the 
morning of November 11th." 
A. I did not frnd that in the record. 
Q. Okay. 

"Clearly, had the patient received periodic 
neurological examinations following his traumatic 
lumbar puncture, most specific - especially in 
thc light of thc fact that it's well-dmmcntcd in 
the chart the patient was receiving aspirin and 
immediately following his lumbar puncture was 
placed on Heparin therapy for a subsequent PTCA 
that neurologic signs of early compression of his 

"It does appear, from a review of the chart, 
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spinal cord would have h c n  ascertained bcfore he 
irrevocable damagc was accomplishcd by compression 
due to the subdural hematoma." 
A. 1 can't agrcc with that simply bccausc of 
the way I explained it earlier that we never 
rcally know at one particular point in time where 
irrevocable damage occurs, so you really can't 
draw that conclusion. 
Q. "In addition, appropriate lab studies should 
have bcen accomplished, most espccially in light 
of the above hemothcrapy occurring in concert with 
the traumatic lumbar puncture. " 
A. I don't feel qualified to comment on that. 
Q. "These laboratory studies may well have 
givcn the clinicians a more precise picture of his 
coagulation state." 
A. I'll have to take his word on that. 
Q. Okay. 

Now we'll go to Dr. Saltis, which will be 
Exhibit 7. 

(Thereupon, Plaintiff's Exhibit 7 
of the Kalfas Deposition 
was marked for purposes of 
identification .I 

BY MR. CUNNINGHAM: 
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Page 123 
Q. If you could read the first page and tell me 
if there's any corrections that you see, otherwise 
that you would agrcc with it? 
A. He mentions removal of a subarachnoid 
hematoma. 

It's difficult to really remove a 
subarachnoid hematoma, but other than that I 
didn't sce any other corrections nccdcd. 
Q. Okay. 

you start with "When the patient was 
anticoagulated." 

Do you see that fourth line down? 

Now I want to go down to his commcnt where 

MR. MURPHY: oh, on page 2 
of his report? 

down? 
THE WITNESS: Fourth line 

MR. CUNNINGHAM: YC3.h. 
BY MR. CUNNINGHAM: 
Q. "When the paticnt was anticoagdatcd Some 12 
hours latcr, a hematoma cvolvcd bccausc of lcakagc 
of blood from the previously tom subdural and 
arachnoid vcins surrounding the spinal cord and 
cauda cquina." 
A. That's -- 
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at? 

It's certainly a possibility that it was a 
leakage, 
Q. What else would it have becn? 
A. It could be an abrupt rupture too -- 
Q. Rupture? 
A. -- that can result - an acute rupture rhat 
may result in acute formation of a hematoma. 
Q. That would be in an inadvertent puncturing? 
A. Either that or from - you can have a 
situation where the - you have a weakened blood 
vessel that will essentially open up as a result 
of a spiking in blood pressure. 

So if you have an episode of hypertension, 
then that can result in bleeding, and we know thai 
from our experiences with this problem in the 
brain. 
Q. All right. 

of the anticoagulating a patient who has suffered 
a bloody tap from an LP? 
A. It's certainly a known complication that it 
can occur after a bloody tap, or with an 
anticoagulation in the absence of a bloodv taD it 

Then this situation is a known complication 

1 
2 
3 
4 

5 
6 
7 
8 
9 
0 
1 
2 
3 
4 
.5 
.6 
.7 
18 
!9 
!O 
!1 
!2 
!3 
,4 
!5 

Page 125 
can occur too. 
Q. All right. 

you -- we've already gone through this on the 
laminectomy checks. 
A. Right. 
Q. Have we not? 
A. Correct. 
Q. Then Dr. Saltis says "It's a reasonable 
medical certainty that, had these laminectomy 
checks been done, the evolving spinal cord 
compression in the area of the hematoma would have 
bcen identified and more expeditiously treated." 
A. I can't agree with that because I don't know 
when the hematoma began; and if I have a notation 
in the chart that mentions their first notation of 
the hematoma at 4:OO o'clock, I have no way of 
knowing when that hematoma actually began. 

If someone tells me we have an MRI that 
shows this hematoma at 12:OO o'clock and they'n 
first noting it at 4:OO o'clock, then I would 
agrec with Dr. Saltis. 

But again not trying to difficult, I just 
can't pinpoint in time when this hematoma bcgan 
and that's basically my whole problem with the -. 

Now, I won't quote the next sentence 'cause 
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ith thc statement here. 
Q. And the last scntcnce, "It is my medical 
opinion that standard care dictates that 
laminectomy checks be done during the time of 
anticoagulation after an Lp has bccn done whcthcr 
an Lp is bloody or not bloody." 
A. I would say retrospcctively I would agree 
with that now. 
Q. Okay. 

Now, let's go to -- 
MR. TREU: Object and move 

to strike any references to retrospective opinions 
just so that's clear on the record. 

MR. MURPHY: Join in that. 
MR. CUNNINGHAM: - Kdfas NO. 8 

is Wanda Bums. 
(Thercupon, Plaintiff's Exhibit 8 
of the Kalfas Dcposition 
was marked for purposcs of 
identification.) 

BY MR. CUNNINGHAM: 
Q. Shc's a registered nurse. 

A. The looks fairly straightforward. 
Q. Okay. 

Is there anything in the first pagc? 
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Page 12i 
You would agrcc with that? 

A. More or less, yes. 
Q. What's more or lcss mcan? 
A. Morc or less csscntially I can look up on 
the 3:OO to 11 :OO shift or I can look up at 11:20 
a.m. percutacnous angioplasty; but csscntially 
having perused it prcviously, I agree with 
evcrything that's thcrc. 
Q. Okay. 

Pagc 2, thc first paragraph? 
A. "Can't movc legs." 
Q. And I understand you would not know whether 
Mr. Davis is now a paraplegic except I told you 
Ihat. 
A. Correct. 
Q. Okay. 

A, Okay. 

Q. Okay. 
A. -- with that first paragraph. 
Q. All right. 

patient, would you know that, Doctor? 

So I don't want you to -- 

I agree -- 

Now, the standard nursing care for a 

Is that bcvond your -- 
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age 128 
A. Not off the top of 
Q. All right. 

Let's pass by it. 
A. I mean, I'll take her word for it but - 
Q. No, no. 

That's okay. I don't want you to - 
A. Okay. 
Q. The - so we'll skip the standard of nursing 
care paragraph, and then following are the summary 
of neuro assessments performed on Mr. Davis after 
the lumbar puncture. 

You have read this report before, have you 
not? 
A. Yes, I have. 
Q. Did you have a chance then to go through to 
check - 
A. COfrClatC? 
Q. - correlate with the hospital records? 
A. Yeah, I essentially outlined that on my notc 
and just as far as correlated it with this and all 
the other records that I had here; and what she 
has here I'm having difficulty with as far as 
11/9/91, 3:OO to 11:OO shift "No documentation 
regarding ncuros" and there's that - I think that 
one exhibit that mentions "Moves all extremities." 
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Page 125 
Q. That's the one -- 

10th. 

I'm sorry, I'm sorry. 

MR. TREU: 

THE WITNESS: on the 10th. 

That was on the 

MR. CUNNINGHAM: Yeah. 
THE WITNESS: 7:OO to 3:00, 

7:OO to 3:OO shift then is the one I have problems 
with; 11/10, 7:OO -- 
BY MR. CUNNINGHAM: 
Q. Which one? 
A. 11/10/91,7:00 to 3:OO shift, second from 
the bottom. 
Q. Okay. 
A. "No documentation regarding neuros," and the 
nurse's note there mentions "Movies all 
extremities." 

I think it was No. 1, "Moves all 
extremities." 
Q. Exhibit 1 -- 
A. Correct. 
Q. -- what you're referring to? All right. 
A. That was the only problem I had with that 
scenario shc outlincd. 
Q. And Doctor, would you know at the cnd where 
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she has -- the last paragraph, 
qualified to either agrce or disagree with the 
opinion as far as nurses -- 
A. Not from a nursing standpoint, no. 
Q. All right, okay. 

you have a time? 
A. Oh, gee, I probably spent -- this particular 
thing and these -- 
Q. Yeah. 

How long did you review these records? Did 

A. - probably about three hours, two and a 
half to three hours. 
Q. Okay. 

Did you take handwritten notes? 
A. I probably did back in March, but I 
certainly don't have those right now. 
Q. Do you have them somewhere? 
A. No. 
Q. They're destroycd? 
A. I probably thrcw them away. 
Q. Okay. 
A. Just jotting things down so that I can 
dictate it. 
Q. Okay. 
A. I doubt that I would have filed something 
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Page 131 
like that. 
Q. And the report that you gave was from 
your -- that was your dictation? 
A. Correct. 
Q. Okay. 

Are there any othcr -- have you had any 
other reports that you've given to anybody else 
other than this? 
A. Rcgarding this casc, no. 
Q. Yeah. 
A. No. 
Q. Okay. 

trial? 
A. If asked to, yeah. 
Q. Is there anything in your testimony that you 
anticipate, if you give it, that will be different 
than what's in your mcdical report or what has 
bccn given here -- 
A. No, I'll be as consistcnt -- 
Q. Holdon. 
A. sure. 
Q. 0- or what's bccn givcn here in this 
dcposi t ion? 
A. No. 

Have you -- you intend to testify at this 
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You haven't bcen asked to do anything elsc? 
A. I don't understand the question. 
Q. You haven't been asked to do anything else 
than what was in your repr t  and what we talked 
about here today? 
A. Correct, exactly. 
Q. Okay. 

from my end -- 
A. I gotcha. 
Q. - when you come to the stand and -- 
A. No, no, no. 
Q. - and you have a different charge. 
A. I won't blindside you. 
Q. Okay. Good. Thankyouverymuch. 
A. Okay. 
Q. You have a right to read the -- or waive it. 
A. Yeah, let me -- 
couple questions for clarification. 

I asked that so that there's no surprises 

MR. MURPHY: Dick, I got a 

MR. CUNNINGHAM: Oh, okay. 
MR. TREU: Pat may have 

MR. CUNNINGHAM: I'm Sorry. Pat. 
some questions. 
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Page 133 
MR. TREU: He represents 

THE WITNESS: Gotcha. 
Dr. Lieberman. 

CROSS-EXAMINATION 
BY MR. MURPHY: 
Q. When you started going through the reports, 
"Do you agree with these," this paragraph, that 
paragraph, the other thing, there was some things 
I saw and them may be others, but a couple things 
I saw. 

Look -- 
MR. CUNNINGHAM: Which? 

BY MR. MURPHY: 
Q. Looking at Dr. Cox' report, it would be over 
on the top of page 2, which is a preface to my 
question, Dr. Kalfas. 

The question was basically "Do you agree 
with the chronology of events set forth there," 
and you said "Basically I do." 

I see a sentence Dr. Cox has there "At this 
time," refening to 1600 hours "the patient 
indicated that he had been unable to move his leg 
this a.m." 
A. Okay. 
Q. I do not see that anyplace in the medical 
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record whatsocvcr, that thc paticnt said hc 
couldn’t move his legs in thc morning. 

them in the morning. 
A. I don’t fad  that in the rccord cithcr. 
Q. Okay. 

4:OO p.m. note. 

In fact, that notc says that he could move 

Let me - -just I’m referring to the 11/10 

A. Uh-huh. 
MR. CUNNINGHAhl: Which one is 

THE WTI’NESS: It’s on Exhibit 

MR. TREU: 5 or 6. 
THE WITNESS: s where we 

circle “Neuro - Slightly improved,” but b l o w  thl 
we did not circle the note that first documents 
his “Cannot move Icgs.” 

MR. MURPHY: Okay. 
BY MR. MURPHY: 
Q. Wc’ll use the exhibit since it’s already 
marked. 

docs that indicate that thc paticnt was able to 

that? Is that an exhibit? 

may be 5. 

On Exhibit 5, which was a 4:OO p.m. note, 

movc his legs this a.m. at shift change? 
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Pagc 13: 
A. Yes. 
Q. Okay. 

Another question with respect to Dr. Cox’ 
report, generally he makcs rcfcrencc in there as 
to some M a p s  hematologic opinions with respect 
to the rclationship bctwccn Heparin and aspirin 
and you commcntcd you take him at his word and 
that that’s not your arca? 
A. Yeah, I do not havc expcrtise to commcnt on 
that. 
Q. Okay. 

For clarification, you’re not saying that 
you agree nor that you disagrcc with that; you 
just don’t have an opinion on those issues? 
A. Corrcct. 
Q. Okay. 

havc. 
MR. MURPHY: That’s all I 

MR. CUNNINGHAM: Okay. 
MR. TREU: Okay. 

You want to rcad it when it’s typcd up, 
Doctor? 

THE WITNESS: Yes. 
MR. TREU: Okay. Indicatc 

to him you will not waivc sinnaturc thcn. 
v 
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Ess: 

waive signature. 
(Thereupon, the deposition was 
concluded at 7:36 o’clock p.m.) 

- - -  
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I. lAlU H. KALFAS. M.D.. FA.CS.. do 

verify 6.1 I hive read &is tnnrript unsirting 

of 138 paga md h a t  me questions and rimwen 
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L w  ti. YALFAS. M.D.. FACS. 

ulk doyof ,1995. 

Rotary f i b k  P md lor the 
sute of Ohio. 
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C E R T I F I C A T E  

STA'JEOFOIUO. ) 
) ss. 

wh4MITCWNIy.)  

I, Mihael Chris J Stenographic Reporter 
m d  Notary Public wit& and for the State of 
Ohio, duly COmmtSioned md qualified, do hereby 
a i r y  that the within armed witness, m' H. 
W A S .  M.D..FA.CS.. was by me Tusi duty sworn 
lo testify the truth. the whole truth m d  nothing 
but the vuth in the uuy rf-id; that the 
testimony thm givm by him WJS by me reduced to 
Stenotypy in the pnsence of said wimas. 
afiuwuds rrp.rrd m d  produced by m a s  of 
cCmputer-&ded Tnnmpticm a d  thac the 
foregoing is J hue and correa tMrcription of 
me lcstimmy so givm by him as rforcsid. 

I do f u h a  m i r y  thrt mt dcposition 
was taken at the time a d  place in the foregoing 
aption ~pecified and w u  amplctcd without 
d J O U m m P l 1 .  

I do fm%a w i l y  thrt I rm not a 
rebtive. oo\arel or JNorney of citherpsl-ry. or 
Ornuwise interested in b e  evmt of thtr action. 

IN W!ThES WIWIEOF. I have hereunto set my 
L a d  and rffiued my reo1 of office at Akron, Ohio 
an LL 71b day of August. 1995. 

My mmm'nrion expires February 12.1997. - - -  
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E: JOSEPH E. DAVIS, et al VS. UNI~ERS I 

I f 
3 m 11/6/91 to 11/21/91. 

r. Davis was transferr 

ively worsened. On 1 ln/91, 

ssessments were 

as a traumatic I 
1 until 11/9/91. 

ospital on 11/6/91 eo 
restraints and 

D Selson Clinics I: XLnt A d - 1 0 4  
(2 16) 673-964 I e gax (2 16) 673-9335 

J2 Sclson Clinics 11: sUiL 2725 d7ti9ion C-tt. &&on, O h  44393 
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restraints but also the use of Valium. There were no febr 
was clear evidence of anoxic episodes suggestive of an a 
as disorientation secondary to his hospitalizatio 
was no dear indication for this patient to be trea 
the neurologist after the spinal tap. Mr. Davis was not in 
irrtroduction of Heparin after the spinal tap, if there was a 
then an emergency echocardiogram would have been the 
3) The spinal tap was difficult to perform and required three 
no documented neurologic checks to dosely monitor Mr. Davi 

nsory function post lumbar puncture until his complai 
This failure to dosely monitor Mr. Davis' neurologic 
puncture with concomitant use of Heparin was a 
of neurologic care. 

It is my opinion based on a reasonable d ree of medical certain 
paraplegia is secondary to the hematoma which was formed 
puncture and the use of Heparin and Aspirin. It is further my 
reasonable degree of medical certainty that a lumbar puncture was not 
patient to assess his mental status. It is further my medical opinion wi 
degree of medical certainty that once a traumatic lumbar puncture is 
once Heparin is used, it is necessary to dosely monitor the patient's neur 
anticipation of the formation of an epidural hematoma with con= 
syndrome. 

Sincerely, 

Selwyn-Uoyd McPherson, M.D. 
NeurologisVEpileptologist 

SLM/jma 
faxed 

, 
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HUDSON, OHIO 442361848 

Coroner, County of Summtt 
Telephone: (216) 643c2102 

Jack C. Weisensell, Esquire 
Amer Cunninghan Brennan Co.. L.P.A. 
Attorneys and Counsellors at Law 
Sixth Floor 
Society Building 
159 South Main Street 
Akron. Ohio 44308-1322 

Re: Joseph E. Davis 
NO. 1583-659 

Dear Mr. Weisensell: 

As you have requested, I have reviewed the medical records of the 
above referenced-to patient concerninq his admission to 
University Hospitals of Cleveland on November 6, 1991,  with his 
subsequent discharge on November 21, 1991.  ff I may, I would 
like to review only the essential issues which I believe played a 
role in the development of this patient's decrease in strength 
and motion in his lower extremities. 

On November 8 ,  1991 ,  at 1730 hotlrs. the patient had a lumbar 
puncture performed. in order to assess the patient's altered 
mental status. This attempt was unsuccessful. and another 
attempt at a lumbar puncture was accomplished at 1815 hours. 
which was also unsuccessful. A third attempt was accomplished at 
1845 hours, which did  appear co be successful. The patient was 
to undergo a Percutaneous transluminal coronary angioplasty, 
which was accomplished on November 9 ,  1991 .  In preparation for 
this procedure. the patient was placed on Heparin, which was 
initially bequn at 1.200 units per hour, commencing somewhere 
between 0600 hours and 0700 hours on November 9 ,  1991 .  At 11 
hours, on November 9. 1991 ,  the patient received 10,000 units of 
Heparin I.V.. At 1205 hours, on November 9 .  1991 ,  the patient 
was to receive Heparin at the rate of 1.200 units per hour. At 
1235 hours, on November 9 ,  1991 ,  the padent received 3,000 units 
of Heparin IVP. At 1245 hours, on November 9 ,  1991 ,  the patient 
underwent the percutaneous translldnal coronary angiographic 
procedure. The patient received a bolus of Heparin, amounting to 
3.000 units, subsequent to which the patient received I.V. 
Heparin 2 5 , 0 0 0  units in 250 cc. of D5W-NS at the rate of 12  cc. 



per hour, (1,200 units per hour). On Nov 
hours, an ord r was written that I.V. Bep 
discontinued t 0600 hours o 
removal. At 110 hours, on NQV 
1,000 units of  Heparin I.V., fo 
of 1,300 units per hour. On No 
the patient indicated, @"Cannot 
patient indicated that he had 
a.m.. At shift change, the 

A t  the time of the patient's admission to 
Cleveland, it was noted tkat one of the rn 
was presently receiving was 
Lidocaine, and Nitrogl 
November 7, 1991, Page 
the bottom of Page 10, 
discontinued. However. at 1000 hours on NQV 
Page 11 under Adden 
Nitroglycerin, as well 
by the PTCA fellow, in 
presently on Nitroglyc 
note is written on 
patient is on Nitro 
November 8, 1991, t 

therapy is commence 
November 10, 1991. 
patient reports he cannot move his legs. 

ve. On November 9 e 

Despize ths fast it is noted in multiple places in th 
there is no indication that the treating physicians w 
cognizant of the fact of the pharmacological i 
between Heparin and salicylates. 
a relative prohemorrhagic tendency en co-administer 
salicylates. The mechanism of this ction is thought 
concomitant platelet inhibition accompani 
inhibition. 

Heparin has 

It is my belief, within a reasonable degree of 
that the subdural hemorrhage within the lower 
due to the concomitant administration of aspi 
does appear, from a review of the chart, 
cognizant of a lack of feelings in his 1 

ovember 11, 1991. Clear 
ic neurological aminations f 

uncture, most specially in 
ocumented in the chart that 
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?mer Cunninghan Brennan Co., L.P.A.  
August 24, 1993 
Paqe Three 

receiving aspirin and immediately following nis 1 
was placed on Heparin therapy for his subsequent percutaneous 
transluminal coronary angioplasty, that neurologic sign 
compression of his spinal cord would have been ascertai 
irrevocable damage was accomplished by compres 
subdural hematoma. In addition, appropriate 1 
should have been accomplished, most especially 
above hemotherapy occurring in concert with trauma 
puncture. 
clinicians a more precise picture of his coagulation state. 

f would like to thank you for having asked me to review this most 
interesting case. If there is any other way I can be help, 
please do not hesitate to ask. 

ar puncture 

These laboratory studies may very well have given the 

Sincerely, 
-7 
William A. Cox, M.D. 
Porensic/Neuropathologist 

WAC/vk 
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Richard C zahn, MD. 

Junes F. O h e U  CPA. 

Jack Morrison, Jr. 
?mer Cunningham Brennan Co. L.P.A. 
6th Floor, Society Building 
159 South Main Street 
Akron, Ohio 

Zanuary 31, 1995 

RE: DAVIS JOSEPH 

Dear Mr. Morrison: 

I reviewed the medical records 
hospitalization of Joseph Davis during the 
1991 to November 21, 1991. As you know, 
to the hospital with coronary artery 
percutaneous transluminal coronary angioplasty ( 
9, 1991. According to the records, however, on 
a lumbar puncture (LP) was performed, bee 
of change in mental status. Presumably, the LP was done to 
determine the presence or absence of meningitis. The records 
indicate that it took some three attempts over a 
and a quarter hours to obtain the LP bec 
confused and uncooperative behavior. 
required to sedate the patient and make h 
this period of time. The records indicat 
"bloody*1 tap, that is, one which resulte 
cerebrospinal fluid and blood, the latter likely leaking fr 
subdural and/or arachnoid veins which were inadvertently torn 
the Lp needle during the procedure beca 
uncooperativeness. Some twelve hours aft 
completed, the patient was given heparin 
PTCA procedure. On November 11, 1994, it was determined that the 
patient had become paraplegic and studies 
patient had a possible hematoma in the lumbar 
the spinal cord and cauda @quina in the 
afternoon of November 11, 1994, surgical 
performed, removing a subdural and subarachn 
lumbar area. Apparently, the patient contin 
despite the surgery. 
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TO: Mr. Morrison 

RE: mvrs, JOSEPH 

It is my medical opinion, from my reading the records, that 
the lumbar puncture was an appropriate procedure considering the 
circumstances of the patient. This lumbar puncture resulted in a 
known situation, that is, a bloody tap. When the patient was 
anticoagulated some twelve hours later, a hematoma evolved 
because 
arachnoid veins surrounding the spinal cord and cauda equina. 
This situation is a known complication of anticoagulating a 
patient Unfortunately, 
the It is 
a reasonable medical certainty that, had these laminectomy checks 
been done, the evolving spinal cord campression in the area of 
the hematoma would have been identified and more expeditiously 
treated. It is my medical opinion that the standard of care 
dictates that laminectomy checks be done during the t h e  of 
anticoagulation after an LP has been done whether an LP is bloody 
or not bloody. 

of leakage of blood from the previously torn subdural 

who has suffered a bloody tap from an Lp. 
records disclose that no laminectomy checks were done. 

. 
I hope this answers any questions you might have regarding 

Very sincerely yours,/ I 

my review of this gentleman's reccrds. 
/- - // 

i c,. -:- -.-- 
/ I  -- 

LMS:dr 



Wanda J. Burns, R.N. 
545 Wyoming Avenue 

Niles, Ohio 44446 
(216) 652-5827 

February 1, 1995 

Mr. Richard Cunningham 
Attorney at Law 
Sixth Floor Society Building 
159 S. Main Street 
Akron, Ohio 44308-1322 

Dear Mr. cunningham: 

I have reviewed the medical records of Joseph Davis 1 received from y o u  ofice. 
I have completed my review and my opinion follows. 

The medical m r d s  describe a 62 year-old male admitted to University 
Cleveland on November 6, 1991. Previously Mr. Davis was a 
Hospital and was transferred to University Hospital due to cardiac 

A patient history, physical assessment and nursing data base was obtained upon the 
admission of Mr. Davis to University Hospital. The physical assessment describes Mr. Davis 
as alert and oriented to person, place, and time. Skin is healthy, w m  with good trugor, 
abdomen soft nomiistended with bowel s o u s  present. AU peripheral pulses were normal and 
Mr. Davis had full range of motion of his extremities and was able to move his extremities 
against N1 resistance. He was intubated and on a ventilator. 

# 

On November 8, 1991, on the 3-11 Shift, a lumbar 
difficulty. The puncture was attempted three times before success. A progress note 
November 9, 1991, at 3:15 a.m. states the lumbar puncture did not cl 
interpret the results and Mr. Davk will a repeat lumbar puncture in the fimre. 

Mr. Davis’ cardiac ectopy continued and on November 9,1991 at appro ly 11:20 
a.m. he underwent a percutaneous transluminal coronary angioplasty (PCTA) via the right 
femora1 artery and IV heparin was started post PCTA. 



Attorney at Law 
Page 2 

On November 10,1991 at 4:OO p.m. a progress note is writte 
move legs" and a neuro consult was obtained. A diagnos 
from the 12th thoracic vertebrae to the 1st and 2nd 
Mr. Davis was sent to surgery for evacuation of the 

Standard nursing care for a patient who has undergone a lude: 

Visualization of the lumbar pmcture site for 1 
blood, swelling or discoloration, pain in the back at or 
puncture site. The findings should be documented. In addition to 
checkmg the puncture site, the nurse should c k k  the patient's 
level of consciousness, band grasps, foot pushes and pulls and 
sensation of extremities. These findings should also be 
documented. 

The following is a summary of the neuro assessments performed OR Mr. Davis 
lumbar puncture. 

11-08-91 at 8:OO p.m. - foot pusWpulls intact, equal hand grasps 
11-09-91 at 12:30 a.m. - hand grasps/foot push/pulls intact 
11-09-91 (7-3 shift) - foot pushes intact 
11-09-91 (3-11 shifi) - no docurnentation regding neuros 
11-09-91 (11-7 shift) - no d b e n t a t i o n  regarding neuros 
11-10-91 (7-3 shift) - no documentation regarding netuos 
11-10-91 at 4:OO p.m. - discovery of flaccid lower extremities 

There is not any assessment of the lumbar puncture site for any of these shifts. * 

Nervous tissue is very fragile and diagnosis and treatment of any neuro condition that 
compromises the spinal cord must be rendered in a timely fashion to avoid pe 
The Nursing Practice Act of Ohio mandates Registered Nurses are required to 
knowledge, judgment, and skill derived from the nursing science principle 
musing care. Nursing Care consists of identifyiing actual or potential problems 
assessment and executing the nursing process. 

Daily nursing practice involves performing and documenting a complete 
assessment based upon the Nursing Ptocess. The Nursing PrOGess includes: 

1. Assessment 
2. Nursing Diagnosis 
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3. Planofcare 
4. Implementation 
5. Evaluation 

The rmrses that rendered care to Mr. Davis fell below the 
nurses did not properly assess the neurological status or the -bar 
If you have any questions, please contact me. 

tfully submitted, 

andaJ.Burns, 
545 Wyoming Avenue 
Niles, Ohio 6 
(2 16) 652-5827 



March 23,1995 

Mr. Kris Treu 
1100 Huntington Building 
925 Euclid Avenue 
Cleveland, Ohio 441 15-1475 

RE: Joseph E. Davis vs. University Hospitals of Cleveland, et al. 

Dear Mr. Treu: 

I reviewed the medical records pertaining to the hospitalition of Joseph Davis from November 6, 
1991 to November 21, 1991. The salient points that I gathered fiom the record indicate that Mr. 
Davis was transferred to University Hospitals of Cleveland on November 6, 1991, fiom Aultman 
Hospital in Canton. His diagnosis at that time was cardiac arrhythmias. 

On November 8, he was noted to be confbsed and agitated. The CT scan of the brain was 
unremarkable. A neurology consultation was obtained. The neurologist recommended a lumbar 
puncture as soon as possible. He then stated that Heparin could be started following the lumbar 
puncture. 

On November 8, at 530 p.m., a lumbar puncture was attempted. This attempt and another attempt 
were unsuccessful. At 6 4 5  p-m., a third attempt to obtain spinal fluid fiom the lumbar region was 
successful. Laboratory analysis of the spinal fluid showed no evidence of meningitis but did show 
evidence of a large number of red blood cells in the spinal fluid. This was most likely secondary to 
the spinal needle inadvertently injuring a vessel within the spinal canal. This is termed a traumatic 
lumbar puncture. In and of itself, it is usually not clinically significant. 

On November 9, Mr. Davis subsequently developed recurrent ventricular fibrillation and cardiac 
arrest prompting an urgent coronary angioplasty. In preparation for this procedure, Mr. Davis was 
placed on intravenous Heparin at approximately 7:OO a.m. on the morning of November 9. This 
would be approximately 13 hours following the lumbar puncture. 

The angioplasty was performed and Mr. Davis' clinical status stabilized. He was continued on 
intravenous Heparin per standard post-angioplasty protocol. 



March 23, 1995 
Joseph E. Davis VS. University Hospitals of Cleveland, et al. 

On November 10, the nurse's note at 8:OO a.m. indicated that Mr. Davis was moving all extremities. 
The next pertinent nurse's note occurs at 8:45 p.m. on November 10. There is a preoperative note 
that states that Mr. Davis was found flaccid in both lower extremities at "1530 today." 

An MRI of the lumbar spine was obtained somewhere between 5:OO p.m. and 730 p.m. on November 
10. This demonstrated a large hematoma at the T12-Ll level with an intrathecal component at the 
L3 through sacral levels. A neurosurgical consultation was obtained and a surgical decompression 
was recommended. 

The surgical procedure began at 1025 p.m. on November 10 and lasted until 1245 a.m. on 
November 1 1. 

It is my opinion that the intrathecal hematoma was a result of the lumbar puncture. This may have 
occurred without the patient beig on Heparin but under these circumstances, it is most likely directly 
related to the commencement of Heparin therapy. However, given Mr. Davis' critical cardiac status, 
it does not appear that the Heparin could have been avoided. 

The surgery to remove the hematoma was begun approximately seven hours after the patient was 
noted to be plegic. Given the need to obtain an MRI and stabilize a cardiac patient for surgery, I felt 
that the surgery was commenced in a reasonable interval of time. 

The question is whether or not the paraplegia could have been identified earlier. The latest note 
stating he had normal lower extremity fbnction was at 8:OO a.m., November 10. This preceded 
identification of the paraplegia by approximately 7 1/2 hours. Presumably, the weakness began in that 
window of time. Whether or not identification of the leg weakness a few hours earlier would have 
changed the outcome in this case is difficult to determine one way or the other. In my experience 
with spinal surgery and procedures to decompress the spinal cord in similar settings, I can state with 
a reasonable degree of medical probability that earlier identification of this problem by a few hours 
would most likely not change the outcome in this case. I state this because I have had a number of 
patients who have had improvement of neurological deficits following surgery that occurred at an 
interval greater from the onset of the patient's symptoms than occurred in this case. 

In summary, I feel that the intrathecal hematoma was related to the lumbar puncture and Heparin 
therapy. The appropriate studies and treatment was performed within the standards of medical care 
for this condition. 

If you have any other questions regarding Mr. Davis, please do not hesitate to contact my office. 

Sincerely, , Sincerely, l(.-cI.. 
Iain H. Kalfas, M.D., F.A.k.S. 



One cascade Plaza 
Suite 1025 

Akron, Ohio 44308 

(2 16) 434-8800 

August 7, 1995 

K r i s  H.  Treu,  E s q .  
S u i t e  1100, Hunt ington Bu i ld ing  
Cleveland,  O h i o  44115-1475 

RE: Joseph E. Davis  
vs . 

U n i v e r s i t y  Hospitals of Cleveland,  e t  a l .  

D e a r  M r .  Treu: 

Enclosed you w i l l  f i n d  a copy of t h e  d e p o s i t i o n  
of I a i n  H. Kalfas ,  M.D., F.A.C.S., which w a s  t a k e n  on 
August 3 ,  1995. 

You w i l l  r e ca l l  t h a t  a t  the time of the d e p o s i t i o n  
s i g n a t u r e  w a s  n o t  waived. P l e a s e  have  the  w i t n e s s  
r ead  h i s  d e p o s i t i o n  and make any c o r r e c t i o n s  on the  
c o r r e c t i o n  sheet o n l y  and s i g n  t he  s i g n a t u r e  pages .  

When t h i s  has been  completed, please r e t u r n  a 
s i g n a t u r e  page  and c o r r e c t i o n  sheet t o  o u r  o f f ice .  

S i n c e r e l y ,  
r\ 

M i  hae l  C h r i s t y  4 
cc: Richard  T.  Cunningham, Esq. 

F i l e  
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