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Bruce David Janiak, MD

1 BRUCE DAVID JANIAK, M.D.,

2 a Witness herein, called by the Plaintiff as if upon

3 Examination, was by me f£irst duly sworn, as hereinafter
4 certified, deposed and said as follows:

5 - - -

6 EXAMINATION

7 BY MR, FINELLI:

8 (Via telephone participation)

9 Q. Dr. Janiak, correct?

10 A. Correct.

11 Q. Okaw. J-A-N-T-A-K?

12 A, Correct:

i3 Q. My name is Dan Finelli. My partner, Ron

14 Maréoiis, ig sitting next to me. We both represent the
15 egtate of Mr. Rabin in this case where you agreed to

16 provide medical expert testimony on behalf of the

17 defendant, Dr. Ferrini.

18 I'm going to be asking vou several

19 questions throughout the course of this afternoon. Most
20 importantly, vour answers need to be verbal so that I
21' can hear them and the court reporter can transcribe

22 them.

23 If you do not understand any question I ask
24 you, please stop, I will rephrase it so you understand

25 it prior to giving your answer. Because I'm going be

Rennillo Reporting Services
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1 relying on your answers for purposes of trial, fair

2 enough?

3 A, Okay.

4 Q. Okay. Anything in your CV that has changed

5 in the last five years?

6 A. T would think so.

7 MR. FINELLI: Okay. I think I have a
8 current one. Can you mark the current CV
5 as Plaintiff's Exhibit Number 17?
10 MR. SHROGE: Sure. Jugt a second,
i1 Darn.
12 {Court Reporter marked Plaintiffis
13 Exhibit 1.)
14 MR. SHROGE: All right. I thiok
15 we're ready.
1g Q. Okay. What I'd like to do is actually go

17 through a series of questions. And then once we're done
i8 with that, vou can f£ill in the blanks 1if I missed

19 anything as far as your current CV, fair enough?

20 A. I'11 try.

21 . Okay. Are yvou still the'director of the

22 department of emergency medicine at Toledo Hospital?

23 A, Yes.

24 Q. And doeg the majority of your practice

25 include the responsibility for the professional

Rennillo Reporting Services
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- then the answer is ves.

patients?

A. Absolutely.

Q. OCkay. Are you still omn hospital
committees?

A, Yes.

Q. Okay. Are you on the executive committee?

component of staffing, making sure that health care is
delivered in an appropriate gquality?

A. Yes.

Q. Okay. And does the majority of your
practice also include the guality aspect, which includes
tort review, evaluating physicians and handing --
handling quality issues and patient care lssues?

MR. SHROGE: Dan, when you say
"majority", can you be more specific than
that?

MR. SHROGE: The majority of his
professional practice asg director of the
emergency room at -- emergency medicine at
Toledo Hospital.

A, Well, you left cut in that list seeing

patients, which I do a lot. 8So if you add that to it,

Q. Okay. So the majority of your practice

would include what I just mentioned as well as seeing

Rennillo Reporting Services
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8
1 A. Yas.
2 Q. Credentialling committee?
3 A Re.
4 Q. Budget committee?
5 A Yes.
6 Q. Any other committees?
7 A. Medical -~ or actually it's a quality

8 gsteering committee, which ig the general quality

9 committee for the institution.

10 Q. Roughly how many times do these committees
ii meet on a monthly basls?

12 A. Executive ig once a month. Quality

13 steering ig no more than every other month. Credentials
14 is every month. Ok, and budget, that's probably twice a
15 year.

16 Q. Okay. What ig the purpose of the gquality
17 steering committee?

i8 A, It reviews departmental performance asg

15 measured against the department's own gquality

20 initiatives. PFor instance, if -- 1f the orthopedic

21 gsurgery department is interested in having a
22 postoperative knee surgery infection rate of below one
23 percent, then we would review their actual statistics
24 and -- and see how they're doing and then make

25 recommendations, of course, if they are not meeting

Rennillo Reporting Services
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1 their own goals.

2 Q. And vou'd make those recommendations to the
3 department head?

4 A. Correct.

5 Q. Okay. And what is the purpose of the

6 craedentialling committee?

7 A, To evaluate those physicians who are

8 applying to become medical staff members, to review

9 their applications, to approve or deny their
10 applications and to make suggestions in terms of the
11 griteria for which physicians are allowed to practice af
12 this institution.

i3 Q. And ag -- és part of the gquality steering
14 committee, do yvou have an opportunity to review the --
15 the patient care within the emergency room department?
16 A. You know, that's -- that's an excellent

17 guestion. The emergency department's gquality committee
i8 is actually now been divided amongst the various guality
18 gubcommittees, which are medical, surgical, pediatric
20 and OB/GYN. And so guality issues and/or studies with
21 regards to these areas are taken care éf on the -- at
22 thoge subcommittee levels.
23 Q. So if the -- if I understand you correctly,
24 the emergency room physgician performing obstetrical care

25 or gynecologic care in the emergency room would come

Rennillo Reporting Services
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1  under the subcommittee for OB/GYN as far as review?

2 A. If -- if we were going to do a review, for
3 instance, of our compliance with ordering appropriate

4 testing for S8TDhs, that probably would come under --

5 either OB/GYN for femaleg or medical quality for males.
6 Q. Okay. And as part of that quality steering

7 committee, are there any guidelines, manuals or

8 standards that are publisghed in -- with respect to

9 overseeing the emergency rocom department patient care?

10 A. None.
11 Q. Doctor, are you s8till head of the

12 Professional Emergency Seivices, Inc.?

.13 A. Yes.

14 Q. Okay. And that's a corporation which, as a
15 contractor, provides the profesgsional components of ER
16 care 24-7 at Toledo Hospital?

17 A Yes.

18 Q. Physlcians are all employees of that

198 corporation?

20 a. Yes.

21 G. ‘How many emplovees currently today as far
22 as8 physiciansg?

23 A, Hang on a second while I calculate., 20
24 full time, and probably another 10-plus that are part

28 time.

Rennillo Reporting Services
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Q. Okay. You've expanded.
A, Yes, we have in the last six months.
Q. 0f those 20 full time, are they all

emergency room physicians?
A, Well, yes. Two are pediatric emergency
gpecialists, but they're all emergency specialists.
Q. Okay. Are you s8till working Tuesday

mornings 7:00 to noon and every third Thursday of the

month?
A. No, that's changed because of my increased
staff. o
Q. Okay. Tell me your work schedule.
A, Thera isn't any., unless you want to know

e
what it wag two weeks ago. The last two weekends I

worked. 2nd I'm scheduled to work four out of the next
geven days from 4:00 to midnight. And then I'm working
14 ghifts in -~ in January and February, March, April,
ﬁay and June, as of right now.

Q. Are the shifts made every month?

A. Well, they're actually scheduled into
perpetuity. Anyone on my schedule would know what their
scheduled to do three years from now if they care to
calculate it out,

Q. Okay. Are you listed as a physician on

those blocks of shifts that are made monthly?

Rennillo Reporting Services
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1 A. No, not until the last minute when we find
2 out who 1is gick or dead or injured or on vacation.

el 3 Q. Okay. S© the reason you only staff the ER

4 yourself ig to basically £i11 in for someone who is sick

5 or not able to provide their -- their ghift?
6 A. That's right. But, of course, if you have
e

7 20 physicians full time, you can gee there's a lot of

8 openings --

9 Q. Okay .
10 A. -- which is why I see about 2500 patients &
R
11 Year.
i
12 Q. The majority cf your ¢linical practice, is

13 that doing chart reviews, preparing 1ectures for

14 regidents and teaching?

15 A. No, I said right now the majority of my
16 clinical practice is actual clinical practice. The

17 minority would be doing chart review. Although in the
18 1ast week it was more chart review than clinical. Bub
18 I'm -- 1'm going on rhe year-lond activity, 8° the

21 0. Iz that changing month to month, ©F does 1t
22 remain pretty steady?

23 A. well, we've been 80 much busier, I would
24 gay it -- it changes. You know, a year ago 1 was

25 probably working -~ geeing patients 70 percent of the

Rennillo Reporting Services
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13
1 time I am now., I'm -- I'm -- but I'm busier now than I
2 wag then.
3 Q. Okay. What percent of your clinical
4 practice is seeing patients compared to the chart
5 reviews, preparing lectures, teaching, the
6 administrative committees, the budget committeeg ~-~
7 A, Well --
B Q. -- and the quality health care?
9 A, Well, I'll answer it this way., the
10 nonclinical aspects are s8till in the range of 10 to 15
i1 percent. And the clinical aspects are 80, 85 percent.
12 Q. Okay. and as part of your clinical
13 practice you gtill do chart reviews?
14 | A, Yag, I spent hours doing them last week.
i5 Q. Okay. And those chart reviews are; what,
ié emergency room chart reviews?
17 T a. correct.
18 Q. Okay. What do vyou do chart reviews for the
19 emergency room?
20 A, Well, I think that's my job. I -- I've
21 just -~ I'wve put that onug upon myself asg to Q« as to
22 see how we ggcument our records and make sure that the
- /j%qy 23 physician that I have, especially now younger physicians
24 that I've just hired, are documenting appropriately. o
25 And if they aren't, them I need to go talk to theéﬁabout
e PN el

Rennillo Reporting Services
Cleveland (216) 523-1313 Akron (330) 374-1313



1ce David Janiak, MD

14

1 it

7, —-— ' Q. and why is that important ro document

hat importi’ —— ——

3 appropriately?

|4 A. Well, it -~ 1 think it's good health care
5 toﬂdoggﬁegiﬂaggfogiiately. and, alsos 1 -- it gives
2

6 the world a record of what weé have done- Now, does that

7 mean we're always perfect at it? No. Does-that mean

8 that it's -~ 1 believe it's malpractice to not document
9 something? No, but it is an area of documentation.
10 Q. and what does document appropriately mean?
11 A. T -~ it -- jr really depends on each

12 imdividual patient. Because the whole analysis ig -- 1ie

13 based On che patient's chief complaint.

14 G DOCLOT, have You published any articlees on
i5 gpinal cord injuries?

16 L. No.

17 Q. fHave you published any articles ©oB

18 neurogenic_bladder?

19 A. NO .

20 Q. Published any articles on pladder

2% dysfunction?

22 A. No.

23 Q. Is there & 1ist of publications in your CV?
24 A. Yea. It ghould be o the -~

25 Q. okay -

Rennilio Reporting Services
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1 a, -- pages --

2 Q. I have it.

3 A, -- 7 and 8. Okay.

4 Q. Doctor, have vyou reviewed any articles

5 dealing with the issues in this case prior or after

) authoring your report of June 18th, 017

7 A, Bov, I cannot believe I -- in doing this

8 for 20-something years I haven't read an article about

9 spinal cord injury prior to this, but I don't remember
10 when. I mean, it would be -- could be eight or ten
11 yvears ago.
12 Q. All right. Let me -- let me clean that up
13 a little bit. Have you reviewed any articles dealing

14 with the issues in this case --

15 A. No.

ia Q. -~ prior or after authoring vour first

17 report of June 18th, 01 for purposes of -- of rendering
ig an opinion in this case?

19 A, I have not.

29 Q. *And my -- my copy's a little fuzzy. Ie the
21 '&ate June 18th, 01, your report?

22 A, I have no idea without locking it up. Let
23 me look in my folder. That's correct.
24 Q. Qkay. And same gquestion with regards to
25 articles. Have you reviewed my medical literature for

Rennillo Reporting Services
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1 purposes of rendering an opinion in this case?

2 A, No, I have not.
3 Q. Okay. Do you know Dr. Ronald Gordon?
4 A. I know a -~ I don't think s0. I -- I'm

5 hesitating because I think I know a Ronald Gordon who is
6 a radiologist in Toledo. But I don't know this Ronald

7 Gordon.

8 Q. Okay. He would have been the emergency
9 room doctor that saw Mr. Rabin on June -~ or July 20th?
10 A. No, I -- I would not know him.
i1 Q. Okay. Do you know Dr. Vincent Ferrini?
12 A. I do not. -
13 Q. Do you know Dr. Gail Gallen?
14 A. Gail who?
15 Q. Gallen.
16 A, Gallen, no, I don’'t.
17 Q. Okay. How about Dr. Michael Jastremski?
18 A, No.
19 Q. Dr. Sam Kiehl?
20 A, Yes.
21 Q. And how do vou know Dr. Riehl?
22 A, Sam and I were active in the Ohlo chapter

23 of the American College of Emergency Physiclans back in
24 the late '70a, and maybe as early as '80 or '8l. So we

25 were on -- I believe we might have been on the board

Rennillo Reporting Services
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together. But we were certainly involved at the same

time at -~ see him at all the meetings.

Q. Do you know Dr. Kiehl socially as well as
profesaionally?

A. No, I don't. I've been -- when he was

director at Riverside, I've been to his department once;
that was about ten years ago. Other than that, never
had dinner with him, or lunch even.

Q. Okay. From your knowledge of Dr. Kiehl,
could vou state that he is a competent and reputable
emergency room physgician?

A, Yeah, I-would say he was a ~- would be
recognized as a -- as a colleague whe we think probably
would be practicing reasonable emergency medicine. The
problem is, is that even though he may think the game
thing about me, I've never watched him practice and he's

never watched me practice. 8o asg far as I know, there's

no problems with him -- with his practice.

Q. Okay. Fair enough. Do you know Dr. Larry
Marshall?

A Do not.

Q. Doctor, are you there?

A. Yes.

Q. Okay. Did vou hear my last guestion?

A, Quote, "Do I know Dr. Larry Marshall™,

Rennillo Reporting Services
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1 unquote. And my answer was, "Do not".

2 Q. Qkay. I'm sorry, 1 didn't hear that.

3 A. That's all right. I think this machine is
4 actually breaking up a little bit.

5 Q. Okay. Have you spoken with any of those

6 doctors we've Jjust mentioned since your involvement in
7 this case?

8 A. No.

9 Q. Can vou tell me the materials you reviewed

10 prior to authoring your report?

11 A. Yes.
12 Q. QOkay.
13 A, They are some office records of Dr. Mathew,

14 George Mathew; Southwest General Hospital emergency

15 vigit. Well, there was one from the 12th of February of
16 '98. I don't think that was as relevant;

i7 emergency visit for the 17th of April of 38, which

18 probably wasn't very relevant; some Parma Community

19 Hogpital records dated 8, July, '9%8; 20, July, '98 and
20 23, July, '98; Falrview Hospital records from the 23th
.21 of July '98 through the 3rd of August of *398;

22 depositions of Lawrence Marshall; James Saul, 8 A U L;
23 Vincent Ferrini, ¥F-E, double R, I-N-I; Dr. Sawhny. Hang
24 on a second; Dr. Barkoukls, B-A-R-K-0-U-K-I-S; Dr.

25 Gordon; and then a brief scanning, and I mean brief, of

Rennillo Reporting Services
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1 Janice Kane. I think that's it.
R
2 Q. When 4id you review the depositlon of

3 Janice Kane?

4 A, I didn't review it. I said I scanned it

5 briefly; that was this morning. And I believe I left

& out an expert letter from Dr. Kiehl. I don't know if I

7 have anvbody else's. Dr. Jastremski and Dr. Kiehl, I

8 don't know 1f I -~ I think that's it.
9 Well, nope, that's not it. There's a
10 letter from -- I guess it's from you guys; it's from Mr.

11 Margolis. So that's all in my file. And that's --
12 that's the end.
13 Q. Doctor, doAyou bhave -- 18 your file in

14 front of vou right now?

15 A, I do.

16 Q. Okay. Do you have your billing with you as
17 wall?

18 A, I might have one. Hold on a second. I

19 guess -- I guess there's nothing in there about billing.
20 Q. COkay. You were asgked to bring that for the

21 deposition?

22 A. Say that again.

23 Q. I believe you were asked, as far as a
24 deposition notice, to bring that?

25 A, I -- I really don't know. I can find it

Rennillo Reporting Services
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1 for you if you want.

2 Q. I8 there any correspondence from the firm
3 of Reminger & Reminger or Mr. Walterg?

4  A.  Yes.

5 Q. Okay. Can wvou mark vour file as Exhibit

6 Number -- Plaintiff*s Exhibit Number 27

7 MR. SHROGE: Dan, isg it okay if after
8 the fact we make a copy, and then we'll
9 mark it?
10 MR. FINELLI: That's fine.
il MR. SHROGE: Okay.
12 MR. FINELLY: That's fine.
13 Q. Doctor, are there any other papers,

14 articles or texts in fromt of vou?

15 A. Well, my CV is in front of me, but I think
16 we went over that. There's a copy of my letter we

17 already went over, June 18th. AaAnd I think that's all;
18. nothing else.

19 Q.. Doctor, obviously I'm not there, so if you
20 could kindly let me know, as well as the court reporter,
21 if vou refer to any materials when answering my‘

22 questions, fair enough?

23 A, Sure.

24 Q. Okay. And, likewisge, if any written or

25 verbal messages are relayed to you by the defense

Rennillo Reporting Services
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1  attorney?
2 A. Okay. Does ~- that obviously leaves out
3 aign language then.
4 Q. Okay. Was there anything removed from your
5 file by you or anyone else?
6 A. No, sir.
7 Q. What's the percentage of medical-legal work

v

8 you do annually as part of your profession? And we're
9 talking, roughly, last ten years, on average.
10 A. Well, I guess if you're talking income, I

11 would say 10 percent.

12 Q. Okay. And how about cases per year that

13 yvou review?

14 A, On average, I would guess it would average
15 out to 10 years; I would say about 20, 15 to 20.
16 Q. Per vyear?

[
17 A, Correct.
18 Q. Okay. And of those cases that you review
198 1% to 20 per year, can you give me -~ can you tell me

20 what percent that you review for the plaintiff and what
21 percent you review for the defendant, on average, within

22 the last 10 years?

23 A. It's probably just a little bit over 80
T
24 percent defense, and -- and the balance plaintiff.
ARSI rairinbeteete
25 Q. Falir enough. Doctor, when was your last
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trial testimony?
A. Boy, it certainly was in the -- within the
past couple of months. It was in -- was in Cincinnati;

within the last 40 days, I think.

Q. And that was -- was that live testimony or
video? |

A. Live,

Q. Okay. Are you planping to provide live

testimony for this trial?
A. Yes.

LI

G rat contacted !

Q. When were you f v Reminger &

Reminger on this case? )
A, Well, you'll have ﬁo wait just a second.
I'm referving now to letters in the file, okay?
MR. FINELLI: Mike?
MR. SHROGE: Yeah.
MR. FINELLI: Can we mark those
letters asg Exhibit -~ Plalntiff's Exhibit
27
MR. SHROGE: Yeah. They're part of
hig file.
MR. FINELLI: OCkay.
MR. SHROGE: 'That's what yvou asked me

to mark earlier, right?

MR. FINELLI: Okay.
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1 MR. SHROGE: Yeah, we'll mark that at
2 the end.
3 A. 11th of May of this vear.
4 Q. 1ith of May this year?
5 A, Yes.
6 Q. Who c¢ontacted you?
7 A. Well, let's see, the letter came from
8 Stephen Walters.
9 Q. Okay. And what was vour understanding of
10 vour role in this case?
11 A. To review the above captioned matter, which

12 ig Janice Kane versus Richard Alan Rabin, on behalf of
13 my clients, Dr. Vincent PFPerrini and Community Emergency
14 Physiciang; obvicuszsly to give an opinicon as to whether I
15 thought the standard of care was metr in my specialty,

is which is emergency medicine.

17 Q. Did Mr. Walters contact you verbally before
18 | sending that letter?

18 A, You kpow, I -- I would guess so. I have no
20 way of -- I don't mark that down. I don't know. but T
21 cantt imagine somebody would send me a letter without

22 calling first to ask if I had time to review a case.

23 Q. QOkay. The percentage of plaintiff and

24 defense medical review that you told me about 80 percent

25 defense, 20 percent plaintiff, how about in the last few
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years, is that roughly the same, or changed?

Al No, I think it's changed a bit.
Q. And what is it the last three years?
A, It -- it may be closer in the last two

vears to 75 percent defense and 25 percent plaintiff.
Q. Qkay. Doctor, do you have any copies of

plaintiff reports that you have authored in the last ten

years?
A. Boy, I --
MR. SHROGE: Are yvou asking whether
he's got them here with him today?
MR. FINELLI: Well, if he has them
with him today or in his files or --
MR. MARGOLIS: Retrievable by some
means.
MR. SHROGE: Objection.
AL I don't know how I would -- the only way I

could retrieve them would be tce go through, by hand,
every file I have. There is no other mechanism.
They're not in a computer. There‘s no notes. There's

nothing anywhere that would say that there is or isn't

one.
Q. Okay. Have you ever done previous work
RSk
with Attorney Steve Walters?
it
A. Yeas.

e
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1 Q. How many times?
2 A. I would imaginqigg;giggigggz:>
3 Q. Last time being when, other than this case?
4 A, I think there's another case within the

5 last couple of months or a year.

—)

6 Q. What's the allegations in that case?
7 A. I wouldn't have any idea.

8 Q. Okay. Any work with Reminger & Reminger

9 other than Mr. Waltersg?

10 A. Yes.

i1 Q. Roughly how many times?

12 A. Probably a total of 20, maybe 25.

13 Q. Have you been an expert -- medical expert

14 on any other case with igsues similar to this cage?

is5 A. I do remember a case of a patient who had
16 a -- had a traumatic spinal coxrd injury who had a

17 preexisting ankylosing spondylitis; that was one.

1g I remember a case of a missed cervical

18 spine fracture and a paraplegila in a patient who had a
20 cardiac arrest; that was up in Michigan. And I bglieve
21 I spoke for the defense in both of those cases. Both of
22 those are probably over flve years old.

23 Q. pid any of those cases involve any

24 autonomic neuropathy of organs?

25 A. Those two did not. I'm -- I'm still
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1 gearching my mental file if there are any other cases

2 like that. Could -- give me a second to think about it,
3 okay?

4 Q. Sure.

5 A, No, the only other case I can think of is a

6 spinal cord abscess; probably two cases of that. But --

7 but they did not present with neuropathy.

8 Q. Over the years you‘ye been doing this type
9 of work, have you worked with any plaintiff firms in

10 Cleveland?

11 A, Yes.

i2 Q. Who would they be?

13 A. I -- T wouldn't reﬁember; I've got a

14 couple. One case I know, I testified in trial in

is Cleveland against the Cleveland Clinic. And I've got

16 a -- got a -- another ome that I think is against the
17 Cleveland Clinic, but I -~ I don't remember the nameg of
i8 the -- of the firms. Hang on one second, though.

1% there's a -- a lady, Cole; is that right? That sound
20 right?
21 Q. Not to me.

22 A, Hang on a second. (égéig;iéiggzzk—OWLqus.

23 I think she's from Cleveland.

24 Q. Yes.
25 A. Right. I've dopne a -- I think I've
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i reviewed three or four cases for her in total.
2 Q. Okay.
3 A, I did not accept all of them. But I've got
4 one with her right now.
5 Q. Other than firms, any other attorneys that
6 vou recall -- plaintiff attormeys in Cleveland that you
7 worked for?
8 A, Ne, I ~- I just can't remember their names.
9 No.
10 Q. Same question relative to the Akron area?
11 A, Boy, I don't know if I've ever done a
i2 plaintiff's case in Akron. I just don't remember.
13 Q. Okay. Let's talk a little bit about Janiak
14 ciﬁfﬁiﬁiﬁﬁi Inc. That's an entity which receives the
15 monieg you generate from doing medical—legai consulting
16 and reviewimggiigct?
17 A. Yes.
18 Q. Okay. Are you a shareholder of Janiak
19 éonsulting?
2Q A, Yeah, I -- well, yveah, I guess if there's
21 stock, I'm the sole -- sole shareholder.
22 Q. There's no shareholders or employees Janiak
23 Consulting?
24 ' A. Correct.
25 Q. And the number of years in existence for
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1 Janiak Consulting?

2 A, Wow, 15, 20.

3 Q. Okay. Does Janiak Consulting file separate
4 tax returns?

5 A. Yes.

6 Q. And what 1s the amount of revenue generated

7 annuzally by Janiak Consulting, Inc.?
—

8 A. Well, that, you'd have to go get an

9 accountant to answer the question after vou got a judge

10 to issue an order. But I can tell you that it's

-

11 probably in the range of 50,000, think that's the

12 most it's ever earned. I -- I'm not 100 percent sure,

13 but that sounds right.

14 Q. And that would be grozsg?
15 A. Yes.
16 Q. And who receives the revenue at the end of

17 the figcal yvear for Janiak Consulting?
i8 A. The federal government takes some. And if

19 there's any left over, they give it t£o me.

Y R TE T
20 Q. Okay. Does Janiak Consulting advertise its
21 gervices? |

22 A, No.

23 Q. Do you advertise your services for

24 medical-~legal review?

25 A. No.
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1 Q. How many hours a week deo you spend working
2 on Janiak -- as Janiak Cozéulting?
3 A, Well, I would probably -- since I read on
— 4 the weekends, I probably would -- be four hours, I would
5 guess; four ~- four to six hours a week. This last week
6 wag quite a bit more, because I wag in an airplane for
7 eight hours and I read most of the time.
8 Q. Can you give me an estimate of the number
9 of discgzggg_gggggizéons you do, roughly, in a year?
10 A, Say, 15, 12 to 15.
11 Q. And how about the number of trial testimony
12 per year, either video or live?
13 o A. It's got to be foggrto five.
14 Q. Do you gtill refer to thé_texts of
- 15 Tintinalli and Rosen for ER care?
16 A. C:EEEEB I have a copy of Rosen and a copy of
17 mintinalll right here; I do look at them occaslonally.
18 Q. Since we lasgt spoke, any other text that
19 yvou refer to for ER care?
20 A. Well, yeah, actually there's a -~ there's a
21 couple new books out that my new doctors have brought in
22 (SfEEE§:%%??é%?%fggiaggggzgézlbBut I can't remember the
23 name of the auth -- the editor or the publisher.
24 But that's the name, Five-Minute Consults.
;%fi‘ 25 I think there's one for peds and one for adult medical.

Rennilio Reporting Services
Cleveland (216) 523-1313 Akron (330) 374-1313



Bruce David Janiak, MD

30

They're -- they're kind of helpful because they're --

1

everything is in a graph or tabulated form.

Q. And -~ and the text we just mentioned and

B W b

these Flve-Minute Consults, would those he the types of

texts you would refer to if you wanted to brush up on
spinal cord injuries or neurogenic bladders?
A, Actually, probably not. I will probably

refer to either -- probably loock in the literature

v w1y W

for -- for that. Because the approach of spinal cord

10 injuries changes -- is changing a fair amount. So I'd

e e

.

_ - " - / \
]é i1 probably look in th:?burnaimof_Traum§;ﬁf I were looking

12 for something like that.
B
13 Q. Okay. The report of June i8th, '01, is

14 that the only written report by wou?
15 A, Yes.

16 Q. Were there any drafts made prior to that

sty

17 raport?

18 A, I don‘t believe go.
DU
19 C. And how would that have been written?

20 ' Would you dictate that and them have your secretary

21 trangcribe it on the computer?

22 A. Exactly.

23 Q. That report would be located in a disk or
24 hard drive on the computer?

25 A. That is correct.
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1 Q. bid you discuss your findings with Mr.
2 Walters or any attorneys at Reminger prioiwzgﬂgEEEQE}ng
3 vour report?
B
4 A, I would say almost certainly.
5 Q. Okéy. Can you tell me what was discussed?
6 MR. SHROGE: Objection.
7 A, You know, I -- there would be no way 1

8 would remember that. Obviocusly I would call back and

9 gay 1 believe this is a very defendable case and -- and
10 tell them why. B8ut I can't remember the -- the content
11 of the exact discussion.

12 Q. Okay. I believe you mentioned earlier you
i3 locked at some other expert reports, one from Dr.

14 Jastremski and one from Dr. Kiehl, correct?

15 A. Yeg.

16 Q. Any other expert reports that you reviewed
17 in this case?

18 A. That's the only ones I have in my folder.
19 I haven't seen any others.

20 Q. Are vou aware that Mr. Walters alsc

21 retained the services of Dr. Gaill Gallen, an ER doctor,

22 who has also authored a report in this case?

23 A. No.

24 Q. Do you know whether Mr. Walters will be

25 utilizing you or Dr. Gallen at trial in this case?
et T Y
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A, No.
Q. Doctor, one thing -- going back to your
report. When I asked you about any drafts prior to the

report, you did not believe so?

A, Yes.

Q. Can you clarify that? I mean, do yvou have
a habit of -- of producing drafts prior to your £final
report?

A. I'l]l tell you exactly what my habit is,

because there's no sgecret.
Q. Okay.

A, I will dictate a report and then call an

attorngg_ffédffi§wigmggﬂ§;m.

Q. Okay.

A. And the attorney will say., "You know what,
you got the name of the defendant wrong, or the name of

the plaintiff wrong”; or, as you well know, an attorney

may gay, "I don't like that wording at all. And I think

it should be this -- some way or another"; and 1'11
either agree or disagree.
But In this particular case, it's ~-- by the

way, the suggestion that I change something 1s so rare

that T -- I -~ I don't belleve it happened in thig case
gt "‘_,_.._-—-——*
at all. It's just a one shot deal.
Q. Okay. But you have no certainty?
P S -
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1 A. That's exactly -~ only death and taxes are

2 certain.

3 Q. Okay. Have your hospital privileges ever

4 been revoked or suspended?

5 A. No.

) Q. What insurance company do you currently

7 carry your liability or malpractice coverage with?

8 MR. SHROGE: Objection.

9 A, I'11 have to ask you for gome help at that,
10 because Kentucky Medical has so many name changes. And
11 I -- I get asked this question a lot, and I'm just too
12 dumb to remember. But is 1t APC; something like that?
13 Whatever the current incarnation of Kentucky Medical is,

14 is my carrier.

15 Q. It's not ProNatiomal, is it?

16 MR. SHROGE: Objection.

18 | Q. Ckay.

18 A. Y -- I just -- they change names so fast

20 and in such a short time period, I'ye just forgotten who
21 they are. But I ~=- PfoNational does not sound correct
22 to me.

23 Q. Do you know who your agent is for Kentucky
24 Medical?

25 MR.SHROGE: Objection.
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1 ‘ A. I use a -- a company here in Toledo called

2 Picton Cavanaugh, and my agent's name is Kathy Turley.
Ty Lu

N
3 MR. MARGOLIS: Doc, I hope it's not

4 FICO.

5 THE WITNESS: No, I'm still with PAE;
6 actually. Uh-oh, I didn't like the tone of
7 that laughter.

8 MR. MARGOLIS: Listen; nobody lost

9 more with PIE than us.

10 THE WITNESS: You know what, I can

11 sympathize with that. And some day I‘il

12 take you up in my Leer ijet that they let me
i3 use, and we'll talk about it.

14 Q. Well, Doctor, what's yvour typical hourly

15 rate?

16 A. $300 an hour for material review. $400 an
17 hour for a deposition and trial and the like.

18 Q. Okay. Can yvou tell me, roughly, how many
19 hours you've spent to the present time working on this
20 case?

2L . A. Yeah, just -- just give me a second; that

22 won't take long.

23 Q. Ckay.
24 A. I would say somewhere around five.
25 Q. Fair enough. Anyone else other than
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1 defense coungel contact you about this matter or supply
2 you with information about this case?

3 A. No.

4 Q. Did vou receive any correspondence from

5 anyone else other than defense counsel?

6 A, No.

7 a. Briefly, can you tell me the process of --
8 of how you review cases? And what I mean by that is ~-
S I mean, do you take notés first, or you read all the

10 medical records? How do you go about reviewing these
i1 types of cages?

iz A. Sure. Step 1 would be to review the --

13 well, a Step 1 is to request that if I -- if they ask,
14 to reguest that they just send me the records and not
15 really say much about the case on the phone.
is Step 2 is to review the ~-- the medical
17 records. And then after I've reviewed the records if
18 there's other materlal, i.e., the depositions, the
19 complaint, et cetera, them I will review that.
20 And then the last step is to make the phone
21 call.
22 Q. Okay. Prior to authoring your report?
23 A, Correct.
24 Q. In thie case, have you taken any notes
25 or -~ or dictated any notes as part of your process?
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A. Yeah. Oh, I forgot to answer that part of
the guestion. What you would -~ i1f you were here, what
you would see on the face of the deposgitions would be a
circle around a number. That number would be the amcunt
of time I spent reading the depeosition --

Q. Okay.

A. -- the date I read the deposition and then
other numbers which would be page references. Those
page references would be gsomething that I found
interesting as I was reading the depcosition. And other

ell you how it would £it io until

%3

than that, I can’'t
I'm all done.

Q. Okay. Do you -- do you highlight those

references or those -- those -~
A. Well -- well, for instance, on the

e

deposition of -- oﬁ:?axggggigl)I have "25". So when I
turn to ageﬁéﬁ) what I see on that page is an incline

that goes from the top to the bottom, which meant, in
general, it was an interesting page.
Q. Okay. And staying on his deposition, any

other pageg notated?

e -

A. re, 26, 38 and 41,

Q. Okay. Anything else on Barkoukis?

A, No.
T T T

Q. How about ﬁrL_EEffifi§:>
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A. Well, now, I got to be a -- I've got to be
fair here. On Ferrini, I -- I've got, actually, a
couple of words written on the front, and I -- I think I

should tell you about that.

Q.
A.

now.

word is @ P/
N

on the previous wvisit?" Page 33, 4%, 51, 53-54, 57, "Of

Okay. I'm listening.

Okay. I'll go over the whole list right

Okay.

teGe_L0) tne word 1a GHe®)  ReGe 23 )the

age 28, page 31 "Wagn't it documented

course."

ey

"exactly” appearing after page 13.

69, 70 72, "Yes." That's it for Ferrini.

All right., BHow about Dr. Gordon?

(/Gﬁfaon: 43, 47, 48; that's it.

All right. How about Dr. Sawhny?

Sawhqzi) 6, 10, 11, 13 and 16 with the word

Q.
A,
. Q.

A.

sleepy that day.

Qo

reviewed that we diédn't talk about other than sgcaoning

Ma. Kane?

All right. And how abouﬁzggémgiéiﬁ)

No references.

Okay. He's clean, huh?

Well, I don't know. I might have been

All right. Any other depositions you
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1 ‘ A. I have -- I havg Lawrence Marshall} didn't

2 I tell you that?

3 Q. I might have migsed that.

4 A. Okay .

5 Q. Any references on that?

6 A. Sure. 13, 18 and the word "documentation™.

7 20, "untrue®. 25, 26, 31, 36, 43, 47-48; 32, "The

8 neurosurgeon can wait, but the emergency physician

9 can't?" 55 56, thatfs it.

EREELY

10 Q. Qkay. You haven't had on opportunity to
i1 review Dr. Jastremski's depo, I -- I take it?

12 A. You are correct. |

13 Q. Okay. bid vou request any further

14 Ainformation other than the documents which had first
15 been supplied to you other than the depositions?

18 A. No, I regquested nothing.

17 Q. Doctor, any materials that you reguested
18 that were not provided?

1 A, I'm not sure T understand that question.
20 Q. Have vou requested any materials on this
21 case that were not provided to you?

22 A. Oh, mno.

23 Q. Okay. Have you done any research on this
24 case? And I might have asked this before, I apologize.

25 A. It's okay. No.
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Q. Okay. Were you aware of the previous or

current medical malpractice cases against Dr. Ferrini?
MR. SHROGE: Objection.

A. No idea.

Q. Doctor, I want to basically tell you where
and I'm headed. I want to talk a little bit about
diabetes, and then I want to talk a little bit about
spinal cord injury, okay?

A. Sure.

Q. Are you familiar with -~ and this is
bagsically referencing diabetes mellitus. Are you

It Priyes

familiar with the lipoides classification of patients

with neuropathic volding dysfunction?

Q. Do you agree that with a neurogenic bladder

there occurs a dlsruption of the bladder immervation
S
at various levels in the nervous system?

A. T think T would say dysfunction rather than
disruption. Disruption sounds like a, you know,
physical severance.

Q. Okay. Other than that, you would-agree .

with that?

Q. Tell me, how doefﬁect the

bladder?
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A, I don't think it -- well, except for a
predisposition to infection, I don't think it has a
direct effect on the bladder. It probably has more of
an effect on the nervous system.

Q. QOkay. So how does it effect the nerves

which eventually effect the bladder?

A. I think I know the theory. I'm not sure

whether it's true. But I think it has to do with

microvascular disease, the same underlying problem with

kidney disruption and peripheral neuropathy that occurs

in diabetics.

Q. Okay. So that the nerve aystem that
Pt fathuhindi

innervates the bladder would be injured by wvasculopathy?

A, That sounds right.
Q. Okay. Can you tell me what the first
clinical changes are -- are that occur in a diabetic
R ch

related neurogenic bladder?

A@
~ No idea)

Q. Would vou agree that clinical peripheral

diabetic neuropathy 1s defined as symptoms of peripheral
nerve involvement aésociated with abnormal =signs?
MR. SHROGE: Dan, are you -- I mean,
if you're reading from a text, are you
asking him to agree with that definition in

that text?

Cleveland (216) 523-1313
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abnormalities in diabetic neuropathy?

41

MR. FINELLI: I am making a
statement. I am not reading from a text,
I'm reading from my notes.
MR. SHROGE: Okay.
A. And could you pilease read it again?

Q. Sure. Would you agree that clinical

peripheral nerve involvement associated with abnormal
gigns? In other words, you have -- you have abnormal

c¢linical signs as well as symptoms of peripheral nerve

involvenent?
A. No, I wouldn't agree with that.
Q. Why not?
A I think vou can bave subjective findings

without objectlive findings.

Q. So you could have symptomatology without

st

obijective findings?
A. Right.
Q. Okay. Fair enough. Would you agree

there's a progresggive nature of the nerve conduction

A. I would say that that's possible. It's not
100 percent. And the clinical course is wvariable.

Q. Okay.

A. But it's not necessarily progressive in
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1 every patient.

hQ%l 2 Q. Would vou agree that peripheral neuropathy

3 ig the most common complication of diabetes mellitus?

4 X I don't know.

5 Q. And I'm talking about diabetic peripheral

6 neuropathy now. Can you -- basgically, I want to go over
7 the -- the symptoms and the physical findings of
8 diabetic peripheral neuropathy, starting with the

9 symptoms. <Can you tell me thgzggﬁgﬁgﬁgggiogg of

10 patients that develop peripheral neuropathy due to

11 diabetaa?
12 A, I think it's wvarlable. But the usual
13 finding is a -- ig a patient's complaining of -- of

14 pain; tingling; numbness; "funny sensations™, quote,

15 unquote, in an extremity without any objective physical

16 findings.

17 Q. Okay. Is that in the distal part of the

18 extremity, proximal, .or variable?

19 A. It‘s(iégiégiﬁe But it's usually distal
ua..y caista

20 compared to proximal.
...

21 Q. Ig it symmetrical or asymmetrical?

22 A, I think it's probably, more likely than
il

23 notd:symmetrical.b

24 Q. Is it usually in the distal upper

25 extremities or distal lower extremities, or variable?
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1 A, Well, that's alsoc wvariable, but usually
imihnseten bt
2 it's in the lower.
[Pemtiiiiubokds et
3 Q. Okay. Distal extremities -~ distal lower

4 extremities?

5 A. @

6 Q. | Okay. Any other symptoms other thasn pain,
7 tingling, numbness?

8 A, Well, some people would have an issue with
9 proprioception; they're not really sure, vou know, where
10 the -- where their extremity is. But that's -- that's
11 unusual.

12 Q. Qkay. Let's talk a little bit about

13 clinical findings. What would you £find clinically as

14 far as the motor concern with peripheral neuropathy due

15 to diabetes?

A ————

e WZ?L:\*‘%
18 A, W
17 Q. So they have normal motor strength?
18 . A, Yeah. ally thé?”&é yeah,
1% Q. Ckay. Usually they have normal motor tome?
r‘/’/ﬂ T o
20 A, Correct
21 Q. They do not have muscle atrophy?
22 A. ”ﬁggwgsuallgjm\
23 Q. How about sgengory findings?
24 A. No, that's where -- that's more of the

25 objective part of the neuropathy. But, yes, you can
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1 find sensory deficits where they just lose 2-point

2 discrimination, or they just -- things don't feel normal

3 to them.

4 Q. Okay. How about pain sensation?
5 A, Well, that can be either decreased or
BNt

6 heightened.

it
7 Q. Okay. How about temperature?
8 A. I don't think there's much of a deal with

5 temperature.

S

410 Q. How abouty ref%fffégj

ii A. Once again, I'm not impressed that

12 they're -- that that's very diagnostic and consistent.
13 0. So, in general, do they havé:§§£é§E>

14 reflexes with diabetic peripheral neuropathy?

15 ”“W“W_A, I would say, in qifiiiilﬂigggmééimmcre

16 often than not.

17 Q. Doctor, what is meant by stocking glove

18 deficit when we're talking about diabetic peripheral

19 neuropathy?

20 A Well, it's a -- a deficit that occurs

21 circumferentially in an éxtremity with a -~ a

22 demarcation line consistent with the proximal part of a
23 glove or a -- or a so¢k.

24 Q. Would that be consistent with what you said

25 earlier, that it is a distal type deficit rather than a
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1 proximal?

2 A. Yes, could be.

3 Q. And talking about the clinical findings as
4 well as the symptoms ~- well, we talked about the

5 symptoms earlier. Are clinical findings symmetrical

6 usually, or asymmetrical?

7 A. They're usually gsymmetrical.

8 Q. Can you tell me if Mr. Rabin, on July 23rd,

S exhibited any of these symptomatolgies, findings? I'm

10 sorry, we were breaking up there., Did you hear my

11 question?

12 A, Yes. You asked ab Mr. Rabin on the 23rd

13 of July.

i4 G. Whether he exhbibited any symptoms or

rcnmny

15 clinical findings of diabetic peripheral neuropathy?

16 2. Not in the sense we described. The only

17 thing he -- he presented with was a difficulty

i8 urinating. I didn't think he presented with peripheral

19 neuropathy.

_'___,...,._-um’:::'
20 Q. Okay. Fair enough. Doctor, with regards
21 to diabetes mellitus, tell me how it effects the

'__,-—-M"—___-—— “““““
22 circulation, the vascular supply?

23 A. Well, I think there's a micro and a macro

24 vagcular effect. The micro effect is usually in the --

25 I think on the arterioclar level, the very small blood
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1 vessels which then change the blood flow and the deliver
2 of nutrients to end organs, as ends organs could be the
3 brain, the -- the skin, the peripheral nerves, and

4 gometimes the central nervous sgystem, the kidneys and

5 the -~ I guess that's -- that's the maijority in which

6 the ~-- there's a dysfunction of those end organs, which
7 iz a -~ gradual and may be progressgive or may not.

8 The macro vascular is a -- may be related
9 to the micro in -- in some pathologic way. But it

10 really results in the common complications of diabetes,

12 Q. Okay. Let's start with the lower
13 extremities. Did Mr. Rabin exhibit, at any time, in the
14 records that you reviewed, and specifically on July

15 23rd, any complaints of claudication?

16 MR. SHROGE: Dan, ijust for

17 clarification, I mean, you referenced to

18 two things there, anywhere in the

19 records, and then gpecifically on the 23rd.
20 Are you asking the doctor to just speak as

21 to the 43rd?

22 | MR, FINELLI: Let's say and/or.

23 MR. SHROGE: You're talking about the
24 entirety of the record?

25 MR. FINELLIL: Let's just do the 23rd.
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1 MR. SHROGE: Okay.

2 MR. FINELLI: All right.

3 A. I did not see the word claudlcation on the
4 23rd.

5 Q. In the pasEmEggiggg_giggory, did he have

6 any evidence of lower extremity ischemie ulcers?

8 Q. Okay. Did he have any evidence of renal

9 diabetic nephropathy?

10 A, On the 23rd?

il Q. Yes.

N A T would sy 3o
13 Q. Did he have any notation or evidence of
i4 diaﬁfﬁiﬁﬂfﬁEﬁEﬁEﬁthy?
15 A. /7 No.
186 Q. Did he have any evidence of corounary artery

17 diseaseg

18 A, Qmo

19 | Q. IDid he have any evidence of qﬁgggéﬁ

20 arterial disease?

21 A, T @E@ _

22 Q. Fair to say that on July 23rd, he did not

PR

23 have any evidence cof diabetic wasculopathy, macro?

24 ” A, Well, certainly not in this record.
25 Q. Ckay.>
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it Eamenea
1 A. I mean, it wasn't tested for, so you
e —

2 wouldn't know what his carotids would be like or his

3 corigifz;ingfigg;dWSQ -

4 H Q. Couldn't you test for carotid bruits when

5 doing an examination?

6 A. Sure. But if there's no flow, you wouldn't
7 hear one. &o examination is not particularly sensitive

8 or specific compared to doing the actual test. But your

9 gquestion is fair, "Is there any evidence?" The answer
10 is no. But I'm just peointing out that there wouldn't bhe
11 if yvou didn't look for it.

12 Q. All right. Fair enough. And if there was
13 no flow, do you not think the patient would be

14 gymptomatic as far as carcotid distribution is concerned?
15 A, Surprisingly, some people aren‘t. 8o, you
16 know, I would guess -- you know, I'1ll -- I*11 finish it.
17 More likely than not, he didn‘t have a problem. I'm

18 just answering your question.

13 Q. All right. Doctor, what is diabetic

[ — e

Egiiiéﬁfggémic neuropathy?i:) _

21l mmMwmfwmg:dwwmégif”fﬁggwggg I'm not as familiar wizgtmw
22 Cbviously it's a dysfﬁnction of.the autonomic ne;ZPus
23 system.m I'm sure it could present with some respira;ory
24 pro@lgmg_in terms of breathing. It could present with
25 bloodigffffgifwgiggiems. It could present with heart
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rate problems or gastrointestinal function.

)

]
Q. All right. qi:gig;éééé;:gt rarely occurs

as a predominant form of diabetic neuropathy?

A. Yeah, because I haven't seen it. Yeah.

Q. Diabetic automomic neuropathies effect what
organs or systema?

A. The ones I just listed, I think. I don't
know if there are any others.

0. Can you tell me the major cardiovascular

abnormalities seen with diabetic autonomic neuropathy?

A, No, I'd actually have to look that up.

It's -~ it's got to relate to heart rate and the ability
to respond to stress. But I -- I*d have to look it up.

o. Let me -- let me do it this way: Did Dr.

Rabin exhibit, on July 23rd, any major cardiovascular
oln exd.

aboormalities secondary to diabetic autonomic

neuropathy?
——'—'—"ﬂ”‘m
A, I don't think he exhibited them, whether

they were secondary to that or not.

Q. Ckay. Did Mr. Rabin exhibit, om July 23rd,

any gastrointestinal abnormalities as it relates to

dlabetic autonomic neuropat

Aw

Q. Did Mr. Rabin, on July 23rd, exhibit any

thermoregulatory abmormalities secondary to diabetlc

T
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1 autonomic neuropathy?
2 gﬁ*”KTdFM“;;; that I'm aware of.
3 Q. On the 23rd?
4 A, Right.
5 Q. I'm sorry, I didn't hear your answer?
6 A. Yeg, I -- I 4id not see anything.
7 Q. Okay. ©On the 23rd, d4id Mr. Rabin exhibit

8 any manifestations of diabetic autonomic neuropathy?

9 <:::§EEME;;;_; cqgigwggg&;ZD

10 Doctor, would vou agree that a distal

il symmetric predomipantly Sensory polymeurcopathy -- and we

12 talked about thisg earlier being symmetric, and now I'm
13 talking distal symmetric predominantly sensory

14 polyneurcopathy is the most common neuropathy that occurs

%%%; 15 secondifgmffwgiiggggégﬂ

- 16 MM'A. I wouldn't have any reason to argue that
17 one.
18 f Q. And you agree that Mr. Rabin, on July 23rd,

p——

ig 18 did not exhibit any sigps or symptoms of any diabetic

20 peripheral neuropathy?

e
21 A (__ves.D

22 Q. Doctor, let's talk a little bit about

%ﬁ:if;;;;;l cord lesions™~_ Would you agree that the period

24 lmmediately aftefwspinal cord injury is characterized by
—-——“""‘wﬂ.

25 the absence of any spontaneous reflex activity below the
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1 level of the lesion from a period of time?

2 A. As a general statemengiiéél)

3 Q. Why not?

4 A. Well, because there's all different kinds
5 of SPEEEE_ESEEMEEQEFY‘ 2And the majority of spinal cord
6 injuries are minor, and so those patients retain their
7 reflexes. So I -- I disagree.

8 Q. Okay. Let me repeat the guestion. The

9 period immediately after spinal cord injury, would you
10 agree that it's characterized by the absence of any

11 gspontaneocus reflex activity below the level of the
12 lesion for a variable period of time?

13 ~ MR. SHROGE: Dan, can you give a time
14 ‘ frame by what you mean by "immediately
15 following®?

i6 ME. MARGOLIS: You know what, Mike,
17 this isn't your depo, lt's the doctor's.
18 If he can't understand the guestion or

1% feels clarification is needed, he can
20 indicate soc. This is the thir@ time, and
21 it'g -~ it's not épproyriate to do that.
22 Please stop.

23 MR. SHROGE: Well, Ron, all I was
24 asking was a question of what he meant by
25 that time period, that's all.
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Q. Doctor, do you understand the question?
A. Forgot it now.
Q. Okay. Let me repeat it. Would you agree

that the period immediately following spinal cord

injury, that 1s characterized by the absence of any

spontaneous reflex activity below the level of the

lesion for a period of time?

A. <::?ﬂg;n’t ké;;::)

Q. Okay. Would you agree that period is

referred to as spinal shock?
ﬂuﬂgjwj;;izgfﬁygggg_;;:“have a -~ if yvou have a
M

patient that's had a spinal cord injury and there are no

reflexes, I would agree that is frequently referred to

as spinal shock. However, it usually is associated with
‘M .

—

hypotension unregponsive to flulid load.

e

Q. kay. During any period of spinal shock

there is hypotension unresponsive to fluid load?

A. No, I said usually.
Q. Ugually, okay. Would you agree that a
super sacral injury to the cord, above the -- above the

sacruﬁ, regults in acute dysfunction of the bladder?

A. Boy, I -~ that question is -- I don*t even
understand the gquestion. Because the cord doesn’t go
down anywhere near the sacrum, 8o I don't know what -~ I

don't know what it means.
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1 Q. Ckay. Would you agree that spinal cord

2 injury above the level of Té& resgults in acute

3 dysfunction of the bladder?

4 A. No.
5 Q. Why not?
6 A. Because there's all different kinds of

7 gspinal cord injuries. And that's such a general

8 statement that you could not possibly agree to that.

9 Q. Okay. What do yvou need ag far as

10 clarification to answer that?

11 A, Well, I would need two things. I would

12 need a -- I would need a textbook, and I need a

13 deacription of the inijury; i.e., is it a transection of
14 the cord? Is it an anteriocr cord compression, a

15 posterior cord compresaion? I don't know any of those
ie things. So the symptomatology is different with all of
17 those. And 1'd actually go back to the textbook and -~
i8 | and review it.

i9 Q. Okay. Would you agree that the primary

20 injury to the gpinal cord is either mechanical or

21 laceration -~ mechanical inijury elther due to

22 compression or laceration?

23 A, §§§::that sounds correct. I mean, in

24 termse of all -- all the injuries, sure.

25 G. Okay. 2And in those instances where you
wm—mwﬂ—._wﬁ_ﬁﬁ*_mmg
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1 have mechanical injury either due to compresgion or
T
2 laceration above the level of T6, do yvou agree that that
A —————— ,.M

3 results in acute dysfunction of the bladder?

4 A. Oh, no, I don't.
; . (¥ poss)
6 A. Because thereis -- now I'm saving it for

7 the third time. There's all different kinds of spinal
8 cord inijuries. And you have to know the exact injury to
S know whether it would -- it would happen, but the

10 majority of the time it will not.

%?é?- ii Q. Okay. If you have spinal cord injury above
12 the level of T6 that progresses the spinal shock,
13 ckay -~
14 o A. Yes,_—gﬁfg;/)
15 Q. ;« does tﬂgt regult in acute dysfunction of

16 the bladder?

17 A. (i:§E§£;§£;:> I don't know what the percentage

18 is, but I know it can.

18 Q. You just can't tell me how often or what

S

20 paercent?

e
21 A. That*s correct.
22 Q. wWould you agree that during spinal shock a

i .

gg 23 flaccid paralyzed bladder presents with urinary

24 retention?

[

25 A, I would say that would be more likely than
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not. Because in that same case you'd have a -- probably

P Y
a -- a loss of gphincter tone; there would be no -- no

rectal tone. 8o I would say that's probably true.

Q. Okay. And we'll get to rectal tone

B
shortlys Would_zgzﬂigfigiyhat urinary bladder

dysfunction is a typical manifestation of spinal cord

injury progressing to spinal cord shock?

A. I -- boy. ﬁgi:fifffifigﬁzgimgo. I ==

actually I'm going to be even, I think, more specific

than that by sayi@ I'd have to -~ I'd

have to review tha@n't know

Q. Okay. Doctor, 1in spiﬁal cord injury where

someone has bladder dysfunction, can yourtell me the

@ neurcgenic bladder that develops?

A. No, I don't think I could even classify all

the different tyvpes of neurogenic bladder. 1I'd have to

look t%fE”EEL“EEP°

Q. Okay. Well, I'm talking about the type of
neurogenic bladder that -- as it relates to spinal cord
injury.

A. Right. I mean, I ~-- T don't know how to

clasgify types of neurogenic bladder, so I can't answer

your guestion.
bt
Q. Qkay. Can you tell me the type of symptoms

that present with someone that hag neurogenic bladder
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1 secondary to spinal cord injury?
2 A. Well, I would guess that the -~ the most
3 common would be that they're -- they're just not
4 urinating. But I can't tell you whether they have a --
5 an urge or not, depends on the injury.
6 Q. Can you tell me why they're not urinating?
7 A. Boy, that -~ that pathophysiclogy in terms
8 of mechanism for micturition, wnich is the term for
9 urination, is -- I don't remember that. That's too
10 complicated for me.
11 G. Ckay. 8¢ all ¥Oou can say that ~~ and I'nm
12 not trying to trick you or anything. I'm just trying to

13 summarize what you said. Relat%zgﬁigﬂgggg;gmyith

14 neurogenic bladders secondary to spinal coréﬂigigggLMEE?

SRRt
= is only thing you can say about the physiology of the
«#? R —
16 bladder isg that these people cannot urinate?
17 A, Yeah, the -~ the cconnection between the

18 brain and the bladder may not be working exactly right,
18 so you can't will yourself to relax the sphincter

20 muscles and contract the bladder muscles at the same
21 time. But thaf's an extremely complicated

22 neurophysiologic process, that's why I can't answer it.

M-——“W
2%:f/2’66n't remember how £;N;8E3§E::>

24 Q. would you agree during the period of spinal

e

;%<j 25 shock that the most peripheral somatic reflexes of the
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cord segments, l.e., the anal and bulbocavernosus
i

reflexes, meost commonly never disappear; or if they do,

e

most commonly return within minutes of the injury?

AG:::if_daﬁidn't tel%ﬂzgg;,,;fb

Q. Would patients -- in urinary retention

secondary to spinal cord injury, do the patients

maintain or lose the sensation of bladder distention and

urgency?
A. I would say socme do and some don't.

Q. How about in diabetic neurcgenic bladder

with urinary retentlon, do they maintain or lose the
sensation of bladder distention and urgency?

A, Well, I think that's wvariable. The worse

it is, the more thev're llkely to lose the sensation.
But I -~ I don't know the percentages.
g. Can you tell me the majority of patlents

with diabetic neurogenic bladder, whether or not they

maintain or lose the sensation of bladder distention and

ﬁrgency?
A.¢ I can't. :>
Q. Can vou tell me the majority of patients

with neurogenic bladder secondary to spinal cord injury,

Do mitosng,

do they maintain or lose the sensation blad@gx

distention or urgency?

A. (::g:éii’t tell §§§Z>)
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Q. Okay. How are the reflexes in the

extremities of patients that have spinal cord injury

with -- also with neurcogenic bladder?

A, Boy, without the neurogenic bladder, I'd
gay they were freguently hvperreflexic initially.

Although, there -- there would be a flaccid period.

e e

With the neurogenic bladder SDQCificallYKigliziiEmiifiéE:j

Q. Ckay. Just 80 I'm certain, in patients
Ty

with spinal cord injury that bave neurogenic bladder

secondary to the cord injury, you <¢an't tell me how the

reflexes are?
LEaATE as s

A, //EE;ET;—corré;;?\‘I -- I would have to go

& __,,.__-—-""'/
look that up again.

Q. In patients that have gpinal cord lnjury
with neurogenic bladder secondary te the cord injury, do

they have a positive or a negative Babinski sign?

A. Boy, I -- probably -~ probably a positive
; LY @ Posb2Vs

JEp—————

one, more than likely.

Q. More likely positive, vou said?
A. That*'s what I think, vyeah.
Q. Okay. Same question spinal cord injury

with neurogenic bladder, can you tell me about their
m

gensory examination of the extremities?

A. No. Depends on the injury. I don't know.
R S —
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A. Well, once again, is it anterior, posterior

cord, transection of the cord --

Q. If they --

A. -~ penetrated injury of the --

Q. -~ that progresses to neurogenic bladder?
A. Yeah. Remember, and I sald I needed to

know two things. I need to know that, plus I had to

have the textbook to look up the pathways again.

Q. 8o without the textbogck, you can't answer
that?
JE e
‘ A, That's correct.
Q. Ckay.
A, Same answer -- same question and same
answer.
Q. Okay. PFalr sncugh. In spinal cord injury
R

that progresses to neurogenic bladder, can you telil me

what the motor exam of the extremities is?

el

A Well, I would say in spinal cord injury,

game answer to that as I said before, I can't tell you

[

without the injury and the textbook.
i

Q. Okay. That's fair enough. Doctor, with

gpinal cord injury, vou'd agree the primary mechanical
injury to the spinal cord is either compression -- cord

compression, or transection, laceration?
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1 MR. SEROGE: Objection. Asked and
2 answered.
3 A. I think the last time yvou asked that

4 guestion you said either --

5 Q. I think I said either compression or

6 laceration.

7 A. Compresgion or laceration. If it's the

8 gsame question, I have the same answer; yeah, that would

9 be it.
10 Q. My point is that's the primary mechanical
il injury, correct -=--
12 A, Right. You either --
13 Q. -~ compresslion or laceration?
14 A. -« you either push on the cord, or vou cut

15 the cord.

16 Q. Right. You agree there's a secondary
st

17 injury that occurs due to processes inmitiated by the

18 primary injury?

19 A (Jes, T do>

20 Q. And in the majority of those patients with

21 spinal cord injury, there are pathologic changes or

22 secondary changes that occur due to reduced bhlood flow

e oy

23 in the spinal cord?

24 A. I belleve that is the theory. I think the

25 quesgtion is: What's causing the reduction? But I think
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1 your correct.

2 Q. Okay. There's a reduction of spinal cord

3 blood flow?

iy

4 A. Right.

5 Q. Qkay. So that the posttraumatic lschemia

me——

6 lends further injury to the spinal cord?

e W
PN m——

7 A, (fwTﬁét part I'm not sugfﬂggéﬂgiou gee, the --

8 the -- when you talk about spinal cord blood flow, I
] don't think you mean -- I hope you don't mean

10 generically the whole cord, but to the injured part?

i1 2. Correct. Correct.

i2 A, Okay.

13 Q. Jusgt to that localized area?

14 A. Ckay. Yeah, Then there's going to be

15 initial damage to -- direct injury to -~ to cells. And
lé then there can be, as we're talking about now, secondary
17 damage of decreased flow to the area around the -- the
18 bruised or lacerated area.

18 Q. Okay. Secondary following the primary

20 indury?

21 A. Right.

22 Q. Okay. Just s0 I'm sure, you agree with

23  that?

24 A.

25 Q. QOkay. éo then it would be reasonable for a
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1 patient who develops neurogenic bladder due to spinal

2 cord injury that he may progress, or she may progress,

3 to flaccid muscle paralysis of the lower extremities?

y
4 MR. SHROGE: Obijection.

5 A. Is that possible; you're saying? Sure. Is

Js—

- 6 it likely? I don't think so; but sure.

R

7 Q. Well, you agreed with me that in a primary

8 spinal cord injury you can have secondary injury due to

9 reduced spinal cord blood flow, correct?

10 A. Agsolutel

il Q that vou have subgequent damage to that

in
3]

W v

12 area of the spinal cord after the primary injury?

13 A. Right.

e

14 Q. S0 why would it not be reasonable for a

15 patient developing neurogenic bladder due to spinal cord

&%ifj 16 injury to then progress to flacclid muscle paralysis of

17 the lower extremities?

18 A, Well, I didn't say it was unreasonable. I

fm—

19 just wanted tc point out it was more likely than not

\3_ WWWW
Mgﬁg“ 20 that wouldn't happen, because not all injurles are as

21 devagtating as that; that's all.

22 Q. How about in a devastating injury?
23 A. In a devastating --
24 MR. SHROGE: Objection.
4”%1 25 A. In a devastating injury, which, by
~ v
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1 definition, produces marked deficit, it would probably
[

2 be more likely that there would be progression. But

3 whether it would progress to flaccid paralysis or not,

4 I'd go back to my other answer, which is: Show me the

5 injury and give me the textbook,

e

and I'll try to figure

7 MR. FINELLI: Doctor, can we take a
8 one~ or two-minute break?

9 THE WITHNESS: Yeah.

10 MR. FINELLI: Okay. I'm going to put
ii vou on hold.

12 THE WITNESS: Okay.

13 _ (Brief recess was had.)

14 Q. All right. Doc, we were talking about

15 spinal cord injury and the primary mechanigm and then
16 also a secondary injury which produces damage to the

17 localized area of that cord as well, correct?

18 A. Right.

19 Q. All right. And I asked you about the

20 reasonableness of someone who has spinql cord injury
21 developing neurogenic bladder, would it be reaggg?ble
22 for them to progress to flaccid muscle paralysis of the
23 lower extremities? And I think you answered it depends
24 on the type of cord lnjury? |
25 A:— Right. But it certainly would not be an
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e
Q.

myelogram report of Mr. Rabin on July 25th, 19%8. Do

you have that
A,

to find it.

Q.

Okay. Let me refer you thenm to the

in your records?

Boy, hang on a second. We're going to try

Itt's in cthe Falrview --
MR. MARGOLIS: Admit.
- admit.

MR. MARGOLIS: 7-257%

F

"HE WITNESS: 7-25 is the number?

i

MR. MARGOLIS: No, 7-25 is the
admission.

MR. FINELLI: Is the admit date.

THE WITNESES: Okay. Hang on a
second, Okay. I got the admission. Let
me see if I can f£ind the --

MR. MARGOLIS: At least on our base
number 1s base number 95.

THE WITNESS: OQkay. That will help a
lot.

MR. MARGOLIS: But I don't know if
yours. ls the sgame.

THE WITNESS: Well, it didn't help.

All right. Let me look under radiology
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reports.

A, I got a myelogramnm.

Q. There you go.

A, Is that what you're talking about?

Q. Yes. Just 80 we're on the same page, the
impression is (Reading:) Complete extradural block at
C6-C7 starting at C7-T1l?

r A, That's it.

Q. Okay. My guestion then, Doctor, ig: With
that type of spinal cord injury as per the myelogram
impfession, would it be reasonable to agsume that a
patzzgzhwho develops neurcogenic bladder as a result of
that\spinal cord inijury then progressed to flaccid
mugcle paralysis of the lower extremities?

MR. SHROGE: Obijection.

A, You know, I don‘t =-- I don't know. T can't
be that specific in my knowle@ééj%;§z§;st don't know. S

Q. Okay. Falir enough. Doctor, have you ever

treated a patlent with neurogenic bladder secondary to

RV

a. I would ~- I -- I must have, because
there's a number of patients who come in in wheelchairs
that have Foley catheters in, and their histories are

a -- a fracture of the back ard transection of the c¢ord.

K\i? I would say absolutely.
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1 _ Q. Okay. And in those patients, how were you
2 able to make the dliagnesis that the neurogenic bladder
3 was secondary to spinal cord injury?

4 A. Because the patient would say that

5 "Everything was fine until I was in my automobile

6 accident and I broke my back."

7 Q. Okay. 8o ip those types of patients the

8 spinal cord injury was acute?

S A. Yes.
10 Q. Ckay. If you were the emergency room
11 doctor instead of Dr. Ferrini om July 23rd, 19928, with

12 everything else being the same, i.e., the 7-20 visit of
13 Mr. Rabin and vyvour knowledge of that vigit and the same
14 complalnts by Mr. Rabinm on July 23rd, what would your
i5 differential diagnose consist of?

is A. Okay. Now, this is a hypothetical case, I
17 guess, right?

18 . Q. Yes, everything's the same, except you are
19 now Dr. Ferrini, and Mr. Rabin's presenting to you on
20 July 23rd; vou have knowledge of the July 20th wvisit,
21 and Mr. Rabin‘s complaints are the same on the 23rd. |
22 A. Okay. That's why I said hypothetical,

23 because his complaints were not the same on the 20th

24 as on the 23rd. 8So ~-

25 Q. I'm not -- I didn‘t mean to confuse you. I
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1 mean, his complaints that he presented to you on the

2 23rd are the same in the hypothetical?

3 MR, MARGOLIS: In other words, the
4 game as set forth in the 23rd chart.

5 0. Yealh. ‘They're not the same as the 20th,
6 but they're the same as set forth on the 23rd?

7 A. Okay. Now -- thank you wvery much. That
8 clarifies it. And your question about that is I'm Dr.
9 Ferrini, what would I do?

10 Q. Yeah. And just s8¢0 I'm ¢lear, you =-- you
it had the opportunity, as per Dr. Ferrinl's testimony,
12 that vou reviewed the July 20th visit?

13 A. Okay. That;s fair.

14 Q. All right. The guestion is: What's your
15 differential diagnosis?
16 “A. My differential diagnosis would be --
17 either it would be urinary retention secondary to a
18 neurogenic bladder or prosthetic hypertrop@y. B
ig Q. Okay. And what would be the etiology of
20 the neurogenic b;adder?

21 ~ TA. _ From h%gég£§§§E§§22>

22 Q. Anvthing else as far as the etiocleogy of the
23 neurcgenic bladder?
24 A. Mo, that's a}i I would .
25 Q. What would be needed for you to incluge
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1 spinal cord injury as part of your differential for the

2 neurocgenic bladder?

3 A. A history of spinal cord injury or

4 something consistent with spinal cord injury; I didn't

5 gee that in this case.

6 Q. Okay. You reviewed the records of July

7 20th?

8 A, Right.

9 Q. Do you agree or disagree that the findings

10 of Dr. Gordon and his diagnosis may be consistent with

11 spinal cord compression?

12 A. I would think they would be inconsistent.

13 Becauge it's a radiculopathy, which is more peripheral.
14 Q. ‘Okay. Any other reason?

15 A, No, that's it. Well, his physical findings
16 didn't show anything except for a diminished grip

17 strength, but that was it. And that would be consistent
i8 with a radiculopathy.

19 Q. Did he have motor weakness of the upper

20 extremities?

21 A. Yeah. That's what I just szid, ves.

22 Q. Okay. Other than the grip strength?

23 A. I don't é;:;; 80.

24 Q. How about his reflexes, were they
o

25 diminished?
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2 Deminished reflexes of the triceps and biceps. I

gays {(Reading:)
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4 Q.

6 A.
7 second.

8 Q.
9 A.

11 0.

Well,

On --

Ckay.

3 believe he refers to the --

5 triceps and biceps; does it not, sir?
Yeah, but I'm just -- hang on just a
I wanted to finish.

Okay.

10 just trying to get the side, that's all.

it says diminished reflexes of the

he does refer to the lefi.

So along with the decreased grip
o P

i was

12 gtrength, he had diminished reflexes,

correct?

13 A.

14 Q.

16 A,

17 Q.

19 A.

21 ' a.

Right.

bty

And he

had also had diminished strength to

15 the triceps and the biceps?

18 cervical spine?

Okav.

23 A,

24 a ~-- a chronic cervical disc.

Right.

Along with an abnormal x-ray of the

Yeg, that's right. Diffu

20 changes, it says.
e =2

Can that be consistent with spinal

se degenerative

22 cord compression?

Yeah, I guess it could be consistent with

That would be -- that

25 would be defined as some external compression of the

——]
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1 cord, sure.

2 Q. And that leads to my next question. What

3 are the mechanical ways a spinal cord can become

4 compressed?

5 A. You could compress it extermally with --

6 with infection. You could compress it with blood. You
7 could compress it with £luid. VYou could compress it

8 with bony fragments. You could compress it with a

9 Tniated disc. ou could compress it with a foreigm

10 body.

i1 Q. Ukay. Is it reasonable then, based on

12 thege c¢linical findings by Dr. Gordon, to state that
— e

13 a -- these can be related to spinal cord compression

14 either from bony fragments or a disc herniation?

15 A. (¥§§§Z:i2£§> I think that's what happens

X .
16 when I have cervical disc diseage, you get gome ~-- gome

17 irritation of the nerve roots, perhaps some pressure on
i8 the cord, but not always the pressure on the cord.
19 Q. Okay. And based on the clinical findings

20 of left upper extremity, could you tell me at what level

21 this would be occurring in the cervical spine?

22 A. I forgot. robably C6-~7 area;MSE:iil;:)

23 Q. Okay. PBased on that answer, Dog¢, would you

24 be concerned about progression of a spinal cord injury

25 when you saw him on the 23rd?
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A. Well, this -- what else would be needed? I
e
would think a -- a neuropathy or -~ or neuropathic
' et T i—
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A. (:Eii;>1 would think that -- at least not in

terms of an acute progression. I would be concerned
about the fact that he might have a cervical disc, and I
would want him referred for evaluation of that.

Q. Okay. Again, then based on what we talked

about, the c¢linical findings, what would be needed for

you to include spinal cord injury as part of your

differential diagnosis for neurcogenic bladder?
S
MR. SHROGE: Are you talking on the
23rd?

MR. FINELLI: Yes.

complaintas, 1.e., radicular pain in the lower

extremities and -- with or without a -- a history

“*

consistent with severe low back problems.

S
Q. wWhy would it be a lower back -- lower back
problem?
A. Well, you asked me what I would npeed to
worry about -- about the‘spinal cord compresgsion. And

in a patient that presents like this who has diabetes

and complains of inability to urinate, the spinal cord

is not the number one consideration. And without pain,
_'___._.,_--—-—-m-m—-

e
it's not a -- not very high up there. It's not even on
there.

canp
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1 7 Q. Okay. I'm not asking you if it's number

2 one, I'm asking if it'q_part of the differential

3 diagnosis?

4 A. Not for me; not in the emergency

5 department.

6 ’M—a. And you would agree that Mr. Rabin could be
7 free of pain on the 23rd because he was taking Vicodin?
8 A, I would agree he wogld have diminished

9 discomfort. But I certainly wouldn't agree it would

10 obliterate all the pain, because Vicodin doesn't do that
ii unless you -- unless overdose to the point of being

i2 asleep, then it could, but not an awake who can talk and
i3 discuss things with you. _

14 G. Ckay. I -~ I believe we salid earlier

15 that -- and correct me if I'm wrong, that based on the
1¢ clinical findings of Dr. Gorden on the 20th, that that
17 may be congistent with a spinal cord injury, whether

18 acute or chronie, either from bony fragments or disc

i5 herniation?

20 MR. SHROGE: Objection. Go ahead.
21 A. Well, I think I was speaking generically
22 when I talked about bony fragments, et cetera. This is
23 a -- this is a patient who complains of pain for two

24 weeks in his left upper extremity.

25 And he has a -- findings consistent with a
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radiculopathy including a -- the -- the sensation and
the pain and the decreased grip strength. So I
certainly wouldn't consider that to be an acute spinal

s

cord injury, it could be symptoms consistent with

pressure on the spinal cord externally from a d;gc.

Q. Okay. Fair enough. 8o that could be
-

related to spinal cord compression?

A.
Q. Due to possibly disc hermiation?
o — e
0. Okay. And my question then isg: With him

presenting on the 23rd with urinary retention, would you

p—_—

not consider that spinal cord compression as a

diff%fifgiizwgifgnosis?
| A, I would not.
Q. Okay. Why not?
A. Well, because the guy's got neck problems.
He had severe radiculopathy. It was causing him a lot

of pain. Then he comes in saying he's not having any

pain. 8o I certainly cannot assume that a man who's not

having any complaints of discomfort in his arm has had

progression of any kind of disease that's going to

involve the bladder, A.

R
B, the neck and the bladder, in -- in terms
e

of the spinal cord are go rarely related that it's
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1 not ~- it's not a consideration that I think is

2 reasonable.

3 Q. I'm sorry, I didn't hear last part, the --
4 A, The neck and the bladder are so rarely

5 related in terms of the spinal cord that I do not

6 believe it's a reasonable consideration dlagnostically.
7 Q. But wyou would agree they're commonly

8 related with spinal cord injury to the cervical area?

9 A. No, I think they're not. Spimal cord

10 injury to the cervical areaz, A, I said I had to see the
il indjury and read the textbook. But, B, the spinal cord
12 injury does not present with a bladder problem, it

13 presente with pain in the neck or a history of trauma,
14 it doesn't present with just a bladder prcblem.

is Q. Okay. And the reason you would include the
186 spinal cord compression in your differential on the 23rd
17 is because at that point he was not complaining of pain
18 in the area of hiag radiculopathy?

/,_,/‘"m—‘
19 A. ffomziiéggﬁh He wasn't complaining of pain

20 there. And secondly, even if he complained of pain in

21 his neck, I wouldn't think it would be related to the

R

22 bladder.

23 Q. Okay. Would you expect on the 23rd the --

24 Mr. Rabin to have in the left upper extremity decreased
25 reflexes in the biceps and triceps?
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1 A. If he had a -- some disc pressure that was

e n
2 causing that, it would be very common to have that be a

Eﬁ%fp 3 ~persistent finding,

4 Q. Okay. Would you expect him to have

5 decreased strength in his left biceps and triceps asg he
6 had on the 20th?

7 A. Did vou -- did you say decreased strength?
8 Q. Yes, on the 20th he had decreased strength
9 to his left biceps and triceps, which we read. And my

10 question is: Similar to the reflexes, would you expect

i1 him on the 23rd to have the decreased stremgth im the

A

12 biceps and triceps?
W

i3 MR. SHROGE: Objection.

14 A And the answer to that is I would not

15 surprised if that werg:ﬁ/5;¥sistent fingg;;j::>

16 —m?szwg;&l right. Similargéo the reflexeg?

17 _ MR. égaoaﬁz Objectlion.

18 a.

19 Q. Okay. Would the diagnosis -- well, just

20 give me a minute here. Aand I apologize if I asked you
21 this before, but I don't remember your answer.
22 What would be needed for you to consider

o

23 spinal cord compression in the cervical area as a reason

24 for Mr, Rabin's urinary retention on the 23rd?

25 MR. SHROGE: Objection. Asked and
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1 answered.
2 A. Yeah, you 4id -~ my answer pefore was that

3 1 would -- 1 would expect some Jumbar radiculopath : in

other words, low pack pain, numbness around the

)
5 peri2frftwifffmgiﬂﬁggiggggzhgone, symptomatology

6 consistent with either pressure on the very low gpinal
/’_‘___,_,————"-’-_-——_ _____’__“__,__..——«-‘"“

g8 Q. And that would make You consider the

9 cervical spinal cord compression as a potential etiology
10 for the urinary retention on the 23rd?
11 A No. No, that would make me consider the

12 cord compression alone- TﬁEJZ;;;;cal gpine, I can't

13 ~ think of anything in this that would make me consider

14 the cervical gpine to be regponsible for the urinary

cervical spine €0 B8 PP

15 retention.

e g

16 Q. would you agree that cervical radiculopathy

17 can cause pladder symptoms i1f there is an impingement OI
M“MMMW“WWMWwmwmwd__pwwwd_m

18 the cord?

19 A. Not epough tO make it -- me consider 1t

20 1inically in rhe emergency department . 1 gaid I'm suxe

e ———————

21 . it's been reported., put I certalnly wouldn't consider

T

22 ic.
23 Q. put for you, that wouldn't be enough for
24 you to congider rhat as a difﬁerential diagnosis?

25 A. Tt would not..

Rennillo Reporting Services
Cleveland (216) 523-1313 Akron {330} 374-1313



Bruce David Janiak, MD

10

il

12

14

15

16

17

18

i9

21

22

23

24

25

20

77

Q. But yvou did consider spinal cord injury at
the cervical area as the cause of Mr. Rabin's neurogenic
bladder? What would your medical management and therapy
congigt of?

MR. SHROGE: Are we talking on the
23rd now, or just hypothetically?

MR. FINELLI: No, on the 23rd.

Q. If you did consider gpinal cord injury as

the cause of Mr. Rabin's neurogenic bladder on the

—

23rd --

A. Sure.

Q. -- what would your medical magig?ment and
therapy congist of? |

A. I understand. I would have --

MR. SHROGE: Objection.

A, I understand. I would ask him to follow up

—~

with a neurosurgeon, within a couple of days would be
Aot

reascnable.
sasmar e pURRTTHSR
Q. Within a couple of days you would want him
to see a neurosurgeon?
A (Corest.)
Q. If you thought the urinary retention was

e
secondary to his cervical spinal cord compression?

R ————
A. QEEEL Correct. Correctjmmgggggig::ZD

Q. Doctor, did Dr. Ferrini, after reviewing
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the July 20th chart, did he have any concern that the

urinary retention could be a symptom of progressive
i

cervical radiculopathy?
AR Sy

0. Was a'neurological exam of Mr. Rabin

indicated on his 7-23 vigit?
ted on 18 e UiRL

A. I think a as part of the

neuro was. I think other than that basically Jjust

seeing that the patient could move arocund was more than

adequaté, because he had just had a neurological exam a

————.

3
.

O

regpr— .
couple

0

. Okay. So that -- given the fact that he

had a2 neurclogical exam on the 20th meant that on the

23rd, with him presenting with urinary retention, the

only neuro exam that was indicated was watching him, or

observing him ambulate, and doing a rectal exam?

Q. Why is that?

A, Well, because I don't know what else you

would do with the neurological findings. If you'‘ve -- 1

indicated you probably would find the same weakness and

p————ty

decreased reflexes, but that would make you want him to

follow up with his doctor. 8o I don't know what you

i —
would find that would make you change what you wanted to

do.
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G 1€
1 Q. And what did Dr. Ferrini find on his amnual
2 examination?
3 A. Guaiac negative; mild enlargement of the

4 prostate, nothing significant; and the something about a
5 fungal infection, but that's a secondary finding.
6 Q. What's the purpose of doing a neurological

7 examination?

8 A, In general?
9 Q. On this case.
10 MR. SHROGE: On the 23rd?
11 MR. FINELLI: Yag,.
12 ‘&%<‘ A. In this particular case, there's no real

i3 reason to do a qgg;glngical_ggggégggigp. But when vou

14 do the rectal examination, if you can fi%f good tone,)

15 then you know that there probably 1is not a significant

s

i6 problem with the lower spinal cord that's the related to

17 neurogenic bladder, what you think is a neurogenic

i8 biladder.

19 Q. Did Dr. Ferrini find good tone on his

20 rectal exam?

21 , Mmﬁ%. The word *tone" isn't written there. But
22 I*ve never found anyone who could do a, rectal

23 examination without noting the tome. But it did not --
24 it is not documented.

M‘M
25 Q. What 1s the importance of the physician to
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document the clinical findings of the physical exam?

A. Well, we need to provide information on the
status of the patient right at that time. And then over
time, there may be other health care givers who would
need to know what the patlent was like at a certain

point in the past. 8o it's just good to document.

That doesn't mean we are perfect, but it's gcood to do
it.

Q. Doctor, are you aware of any written
guidelines or standards published by any medical
profeasion or corganizationsg relative to documentation of
records?

A. Well, certainly there's ~-- I -~ I think
there'sg a -- well, no, let me answer your question

exactly as I understand it. No. The answer is no.

Q. what is it about the guestion that vou
would -- you don‘t understand or understand? I'm --
A. No,. I understand your question. But you

want to know 1if I'm aware of a published something or
other which says what has to be documented; and the
answer was no.

Q. Okay. What is your basis, if any, that Dr.

Ferrini performed a neurological exam on Mr. Rabin on

ity

7-23-987

it

A, Well, he says so in his deposition.
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1 Q. Okay. And so you're relying on Mr:wf— Dr.
2 Ferrini's deposition testimony?

3 A, @

4 Q. Okay. Did Dr. Ferrinl document, on the

5 emergency room chart of 7-23, any neurologic exam being
6 performed? ﬂ

7 | A. <:f§;§EEZE§EE:BThere ig nothing that is in --
8 headlined, quofe, "neuro exam®, unquote; it is not

9 there.

10 Q. What is the basgis, if any, that the

il neurologic exam performed by Dr. Ferrini on 7-23 of Mr.
12 Rabin --

13 A, Just his deposition testimony.
14 MR. SHROGE: I don‘t know if we heard
i5 that whole guestion. It sounded like you
146 were cutting out, Dan.

17 MR. FINELLI: You want me to repealb
18 ie?

19 MR, SHROGE: Yeah, if you can.
20 Q. All right. Just basically what's doctor --
21 what s the doctor‘'s biiis’ if any, that the nuérol?gic
22 exam by D?. Ferrinli on the 23rd of Mr. Rabin, if

23 performed was, indeed, normal?
24 | A. and I said—gzst his deposition testimony.
25 Q. go yoﬁEﬂSBZEIZZ—in this case is based on
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1 the deposition testimony of Dr. Ferrini, that he
2 performed a neuro exam on Mr. Rabin on the 23rd and that

3 that exam was normal?

4 A. Well --

5 MR. SHROGE: Objection. T don't
6 think -~ Dan, that‘'s not fair to the

7 doctor. I don't think that's what his
8 entire opinion's is based on.

9 A, As I said before, he also has a rectal

10 exam, which I congider £o be the most important part of

11 the -- of the neurclogical exam in this particular

1z presentation.

i3 And secondarily, I guess, if you want to

14 get into it, at least he ~-- his note is, quote, "His

i5 neck is soft, supple and nontender", which makes me feel
is6 that there‘s -- that the pain component -~ even if the
17 guy was on Vicodin, movement of the neck, if there's a
18 gignificant continued radiculopathy, it's going to cause
19 more discomfort in most patlents. 8o that's just added
20 information, that'a all.

21 Q. And Wheﬁ you're talking about the -- the

22 anal exam, you're talking about the anal and

23 bulbocavernosusg reflex, correct?

24 A, No, I'm talking about the tone of the

25 musculature.
e m
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1 Q. (:;Dthe neurologic exam on thgw?3rd would

2 have been positive -- _

3 A. Which, by the way, I think I've already

4 testified that it would not surprise me 1if he still had
5 weakness and decreased reflexes.

6 Q. Okay. Would tﬁffmﬁiiggfnggfmgginion at

7 alle? ”

9 Q. Is -- is your opinion partly based on the
10 deposgition testimony that Dr. Ferrinl performed a

ii neurologic exam on Mr. Rabin on the 23rd of July?

12 A. Minimally so. I guess I'll go a step
13 further. If Dr. Rabin had testified that the only
14 neurological examination he performed was a rectal

15 examination, I still would be here.

16 Q. Okay. And I just want to -~ for the -- for
17 the record, you mean Dr. Ferrini?
18 A. Yes, I'm sorry. I sailid the wrong name.
19 Q. Just 80 I'm clear then, even if Dr. Perrini
20 only pﬁffgffgéﬁg_rectal exég”QQ*EEEEWSE*EiE -
21 ﬁeurological -~ neurological examination of Mr. Rabiﬁwgg
22 théwag;afw;g:;wopinion would still be the same?
23 A. ::Zes, gir. O
24 Q. oﬁay. Do you agree that the diagnosis and
25 findings of Mr. Rabin on the 20th of July '98 were
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1 related to his spinal cord compression --

2 A, You know, I guess I -- I just --
3 Q. -- at the time you sit here?
4 A. Yeah, I -- I -- I'm sure they were

5 sacondary to whatever was going on in his gpinal cord.

6 I don't know that he had actual cord compression right

7 at that time. I -- I know that his disease process was
8 what was causing the problem on the 20th. Whether there
9 was actual cord compression or there was just a
10 radiculopathy, that, I'm not sure.
11 Q- But as you git here today, you would agree

i2 t£hat Mr. Rabin had cervical spinal cord injury?

i3 A. I think he had -~ yeah. I thiok the HMRI
i4 taken way back when he had his injury in July was

i5 posgitive.

16 MR. SHROGE: You mean April?
i7 A, Or April, sorry.
18 Q. So that -~- would you agree, as you sit

i9 there today, that the diagnosis and findings of Mr.
20 Rabin on July 20th were related to the spinal cord

21 injury?

22 MR. SHROGE: Objection. Asked and
23 answered.
24 A. I think -- you know, the problem with that,

25 I think they're related to process. And I'm not trying
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1 to be crazy here, but I think in that MRI it showed

2 actual part of the cord. I don't know how big the piece
3 of the cord was infarcted, which would means -- means it
4 would be dead.

5 And in that case, vou wouldn't expect

6 radiculopathy pain. You might respect -- expect, maybe,
7 muscle weakness. You might expect no gengation. But

8 yvou wouldn't expect pain. So I don't know what all the

9 symptomg --

10 Q. -- neurologic deficit to the extremity --
i1 MR. SHROGE: Well, let him answer,
12 Dan.

i3 MR, FINELLI: Ckay.

14 MR. SHROGE: Were you done, Doctor?
i5 THE WITNESS: I think so.

16 MR. SHROGE: All right. Go head.

17 _ Q. You would also -- but with infarction, you

18 would have neurologic deficit to that extremity.
19 A. Yes, vou could. Sometimes you wouldn't
20 have anything, depends on which cells are infarcted.

21 Q. Right. You would agree that on July 25th

22 Mr. Rabin presented to the ER with spinal cord injury?

23 A, Yes, that -- that seems to be pretty clear.

24 Q. S0 between the 20th and the 25th, l1.e., the

25 23rd, would it not be reasonable £o assume that his
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1 neurogenic bladder was secondary to hig spinal cord

2 injury?

3 MR. SHROGE: Objection. Asked and
4 answered.

5 A, The answer would beC;;:D

6 Q. thﬂng?

7 A Well, two reasons. The guy was diabetic,

8 and he didn't have any significant discomfort in his

S upper body. His neurological examination was okay, and

10 go it's more likely than not he's has a diabetic

]
o]

11 naurogenic bladder. The second reason ig he had

13 Q. What facts in thisg case, Doc, would need to
14 be present for you to conclude that the standard of care

15 wasg not met by Dr. Ferrini on the 23rd?

16 A. Boy, I ==

17 ME. SHROGE: When ~-

i8 A, There could be millions of different --
1 MR. SHROGE: Wait a minute, Doctor.
20 When, Dan?

21 MR. FINEI;LI: Pardon?

22 MR. SHROGE: When? Facts when?

23 Q. Doctor, did you hear the questicn? 1I°1l

24 repeat it if yvou didn't hear it.

25 A. You asked me on the 23rd.
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1 Q. I'm asking you what facts would need to be
2 present in this case for you to conclude that the
3 standard of care was not met by Dr. Ferrini on July
4 23rd, '98?
5 MR. SHROGE: He's not limiting it to
6 the 23rd, Doctor. He's saying thisg entire
7 course.
8 MR. FINELLI: No, I don't need your
g -- your qualification.
10 MR. SHROGE: Well, he just asked
11 you if you ~- that you said the 23rd, and |
12 you said no.
13 Q. Do vou understand the question?
14 A. I guess not. I thought I 4id, but I deon't
15 think so now.
ie Q. Let me repeat the guestion without anv
17 editorials.
18 A. Go ahead.
19 | . Q. What facts would need to be present in this
20 cage for you to conclude that the standard of care wasg
21 not met by Dr. Ferrinl on July ZBxé; 1982
22 A. Well, the amswer to that, there could be
23 many facts. This -- he could have presented with
24 crushing chest paln and there was no electrocardiogram
25 done. He could have presented with a temperature of 103
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1 and there was no workup £ infection. He could have

2 presented with paralysis/and there was no -- no

i

3 intensive localized neurological workup.

4 ' So, you know, there's -- there's an
5 unlimited number of scenariocs which -~ which are
6 hypothetical which could conclude -~ I could conclude

7 that malpractice was committed.
8 Q. Those instances that you mentioned, it

9 would be important to work up those conditioms, correct?

10 A (Bure->

11 Q. doctor, what would you expect clinicaliy be

T e T

12 present with Mr. Rabin if his neurogenic bladder was

i3 gsecondary to diabetic neuropathy on the 23rd of July

14 *987?

15 A.m.__f think all you would -- all you may need
16 is<?§{;gry retegééggzb

17 Q. Nothing else as far as neuropathy --

i8. A. No.

19 Q.® -=- autonomic or peripheral?

20 A, Correct. You don't need tc have anvthing.

21 could be just in isolatiom.

22 Q. Is there any literature, medical literature
23 that you can refer me to support your statement?
24 MR. SHROGE: Ohjection.

25 A. No. I -- I didn't do any research.
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1 Q. Have you ever diagnosed diabetic neurogenic
2 bladder?
3 A. In 27 vears, I would guess so. But I -~ T
4 can't cite you the case or time.
5 Q. Have you ever diagnosed diabetic neurcogenic

6 bladder in the abszence of any symptoms or clinical signs
7 of peripheral diabetic neuropathy or additional diabetic
8 autonomic neuropathy effecting other body organs or

9 gystemsg?

10 A, I -- would say ves. but once again, I --
i1 after 27 vears, I can't cite a specific cases.

12 Q. What 1g the incidence, Doctor, if any, of a

i3 patient having an isolated diabetic autonomic neurogenic

14 bladder without diabetic peripheral neuropathy or any

i5 other diabetic autonomic neuropathy effecting the

16 cardiovascular, gagstrointestinal or thermoregulatory

17  systems?

18 : A. Did you say the incidence?

19 Q. Yes, if any?

20 A. ,&“ﬁaggﬂﬁo idea. Well, there has to be an
L. S, e )

21 incidence, but I dom'tvknow whét it would be.

22 Q. Why does there have to be an incidence?
23 A. well, because there -- no things are

24 abgolute in medicine. You see everything.

25 Q. More probable than not that you can present
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12
13
14
ik
16
17
18
19
20
21
22
23
24

25

with diabetic neurogenic bladder in the absence of any
gymptoms or clinical signs of peripheral neuropathy
gsecondary to diabeteg or in the absence of any diabetic

autonomic neuropathy effecting the other body organs or

systems?

(%j:::;EPe answer to that is I dqﬁigﬂgggu,x)And in

order to determine how you would £ind that out you would
have to actually test for all of those deficits, which,
asa I said before, it wasn't done in this case because it

wasn't indicated.
A

Q.
2001.

A,
that down.

A.

Q.

your statement that the fall is what caused Mr. Rabin's

MR. SHROGE: Objection.
M

e,
e

oy,

MR. FINELLI: Doc¢tor, let me put you
on hold for another minute. I want to take
a break.

THE WITNESS: Sure.

(Brief recess was had.)

I want to refer to your report of June 18th

All right. Give me just a second to track

MR, SHROGE: I think you either put
it on top or back in your £folder.
Got it.

Okay. I ~- I want to know the basis for

Cleveland (216} 523-1313
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1 quadriplegia?
2 A, Well, we know he had preexisting spinal
3 cord problem from his accident. We know the MRI showed
4 some damage. We know he had some impingement.
5 Q. Which -~ which MRI are we talking about?
6 A, The April one.
7 Q. Okay.
8 A, Okay. And the guy falls, and then he comes
e
9 in with -~ with a transection, baslcally, of his coxd.
10 That transection would not be likely, as a matter of
S
11 fact, it would be extremely unlikely, to be a
12 progression of his 23rd presentation.
13 Because if he was progressing like that, he

14 would Qiye had significant obvious deficits on the 23rd

15 that you could fust see. The guy would be perhaps

— —_

16 paralyzed or falling all over or -~
FOER OF RS =
17 Q. All right. Let's -- let's talk about the

18 transection.

19 A. -- whatever.

20 Q. Did he have a transection?

21 A. well, W

22 Q. A block; not a transection?

23 A. G@ )

24 Q. Ckay. Is there a difference?

25 A. I -- I think there's an anatomic
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1 difference, but probably not a functional difference.

2 Q. Okay. And you mentioned the fall. Isg --

3 give me the basis that you have that Mr. Rabin fell cor

4 the mechanism of how he fell?

5 A, Well, then I'll have to refer to the

6 record, which I can do. He came in on the 25th saying

7 that he couldn't feel anything in bis legs. He talked

8 about his previous history of his_arm, his neck pain and

5 his previous visit. And then he says he‘'s been having

10 some -- gome Dem -- he took some Demerol and Vicodin.
ii . Where -~ where are you reading, Doctor?
i2 A, I'm reading from the records of -- oh, it's

13 Michelle St. Marie's record, theizsth. Weren't you

14 asking me about the 25th?

15 Q. Yes. Yes. I wasg asking vou about vour

16 knowledge of the fall, because you state the fall is

17 what caused his quadriplegia?

18 . A, Right. Well, superimposed on -~ on his

19 preexisting cervical spine injury. It's interesting, by
20 the way, just as a parentheses, that under -- on St.

21 Marie‘s record it says (Reading:) Rectal tone reveals -~

———

22 rectal exam reveals minimal tone, which would go along

23 with the -- with the block issue.

24 Q. And we don't know if he had minimal tone on

25 the 23rd, because there's no documentation, correct?
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1 by Well, you are corregt:s I already agreed

2 that it didn't say no'tone, but I also said you can't do
3 a rectal examination without feeling the tone; it's just
4 imposgsgible.

5 Q. Doesn't that depend upon the examiner?

6 A. Net in this case. It's so obvious, it does

7 not depend on the examiner.

8 Q. What is so obvious?

9 A. I'm sorrv.

10 Q. What is so obvious?

11 A, The lack of tome, the sase with which you'd

12 do the rectal examination?

13 Q. Ckay. Woulidn't that depend upon the

14 subjective findings of the examiner? I mean, you

15 weren't doing the rectal exam, Doc. There's nothing

e,
16 documented. So wouldn't it depend upon the examiner

17 himself?

Lottt

18 A Yeah. What I'm saying is, sure, there is

J——

i% a -- it is subjective in -~ because it's a -~ a pressure

e

20 feeling around the finger. But what I'm saying is, is

21 that we're not going on a scale of 1 to 10 of a pressure

22 change from 10 to 9, we're going on a 10 to 0. And

23 that's why it's -- they -- each examiner's going te-get
24 the same finding.
25 At any rate, the angwer to your other
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1 guestion is if you look at the emergency department

2 record, nursing triage notes, (Reading:) Patient states
3 collapsed on the floor after taking pain meds, unable to
4 stand, numb on the right side, can't move both legs. So

5 the patient fell on to the floor.

6 Q. Ckay.

7 A. aAnd I believe in his deposition and in the
8 little piece I locked at of -- of Kane's deposition,

] there were -- well, it's not his deposgition, it's
10 another deposition ~-- is the patient rolled -- either
il rolled out of bed and fell to the flocor or -« cr got up

12 out of bed and fell to the floor, one of the two.

13 He -- his comment -~ asg I remember, his

14 éomment was that he thought that he -- this happened

15 because of the amount of pain medication he had been

16 taking.

17 c. Sc¢ bagically what -~ from what I heard you

18 saying is he either rolled out of bed or stood up and

18 his legs collapsed?

ogpaeb Tt ST Ut

20 A, Yeah, he said he couldn't stand up, or he

21 fell over, right.

a2 | Mwﬂafﬂﬂwwgiz;. If you stand up and your legs

23 collapse, lsn't that consistent with a decreased motor
24 weakness and motor strength of the lower extremities,

25 paralysis of your lower extremities?

Rennillo Reporting Services
Cleveland (216) 523-1313 Akron (330) 374-1313



Bruce David Janiak, MD

95

1 A. No. No, it's not -- not consistent with

2 that. It's comnsistent with -- what would be consistent
3 ig if you couldn't get out of bed because you couldn't

4 move your leg:; that would be consistent; or you couldn't
5 stand up. But if you can stand up, then that's not

6 consistent with this -- with this profound deficit that
7 he had.

8 Q. How about rolling out of bed, would that be
S conglstent with paralysis to the lower extremities?

10 A. I can't -- no, I -- I can't imagine anybody
11 would be able to -~ you know, you need your legs to roll
12 usually. Because 1f yvou roll with your trunk, you're

i3 going to ~- I mean, just imaginme it, tryimg to roll with
14 your trunk alone, then what happens is your -- your head
15 goes out first, your legs drag behind you and you sort

16 of glide out of bed froomt to back. It doesn't --

17 . Q. And you would possibly land on your head?
18 A. And break your neck.
is Q. There were no fractures in this case, were

20 there?

21 A. Well, mayvbe you iniure yvour cord@ then.
22 Q. Ckay. Doctor, you gaid the fall would have
S —

23 caused the quadriplegia because there was superimposed

24 previous spinal cord injury?

ettt it

25 A. Right.
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1 _ Q. So absent the previous gpinal cord injury,
e

2 if he would have fell, he would not have been

3 gquadriplegic?

4 MR. SHROGE: Objection.
5 A, Well, we don't know that for sure. I think
5 it == it certainly would be less likely, I agree. But I

7 think that if you f£fall and injure your neck, you fall

8 and injure your neck.

9 This -~ this patient obviously had a ~- had
10 enough problems with his the -- the bony ligamentous

11 gtructures of hig neck that he had some gpinal cord

12 compression, which is evidenced on the MRI, the same guy

13 who didn't go to the neurosurgeon for follow-up. S0 -~

14 Q. And that'a prior to the 25th, correct?
15 A. Yes, exactly.
16 Q. Okay. So that would have been present on

17 the 25th? I'm sorry --
18 A, Yes. Yes, the -- the findings on the MRI,
19 that one in April, veah, he would still have findings

20 similar to that, absolutely.

21 Q. And that would also be present on the 23rd?
22 A. Sure.
23 Q. Doctor, did you rely at all on -- on that

24 statement, that the fall caused his quadriplegia, from

25 the May 20th, 1999 letter authored by Dr. West?
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1 A, I haven't even seen such a letter. I don't
2 know about it.

3 Q. Do you have that as part of your records?

4 A. Dr. West, no. I don't even know who Dr.

5 West is.

6 MR. FINELLI: Mike, do you have that
7 as part of your records?
8 MR. SHROGE: I'll take a look, but I
9 don't know if he ~- I don't think he's got
10 that. I'm locking in the -- the -~ the
11 index of hig medical records, and no.
12 Q. All right. Doc, would you agree that as

13 far as the diagnosils andAtreatment of his spinal cord
14 injury you would defer to the specialization of a

15 neurcsurgeon?

16 A. Sure. Once a -- a potential inijury has

17 heen ldentified, then the treatment's the neurosurgical
18 part of it,

19 Q. All right. Doc, just a few cleanup

20 questions. As part oﬁ your Professional Emergency

21 Services; does that group have any publications or

22 guidelines regarding standards of emergency care and/or
23 documentation of records?

24 A, No, gir -- well, now, nope. I'm sorry,

25 that's wrong. I -- we do have a corporate policy that
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1 charts should be dictated within 48 hours of seeing the

2 patient. And that is expected to be complied to at 90
3 percent level.

4 Q. If you're an employee or a -- a doctor

5 that's been employed by -- what's it called --

6 Profesgsional Emergency Services, what documents or

7 materials are you provided with? Any manuals or --

8 MR. SHROGE: Objection.

S A. Yes, there is a benefit manual, and then
10 there's a -- a contract, and then there‘s a -- a --
11 Q. Any procedural manual'?

12 A. No, not at all.
13 Q. Any manualg on guidelines of care in the

14 emergency room?
15 A. None.
1é& Q. Doctor, any cases where you tegtified in

17 and the jury found against the side testified for?

18 MR. SHROGE: Objection.
18 A. Yes.
20 Q- In you own legal history, have yvou ever

21 been sued for medical malpractice?

22 A. Yes.

23 MR. SHROGE: Objection.
24 Q. How many times?

25 A. Cnce.
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1 Q. One time. And the dispogition of that?

2 A. You know, I'd have to go look it up. I

3 haven't heard from it for a couple of years. I think

4 it's probably dropped.

5 Q. Qkay. Doctor, doeg the standard of care

é include the duty to reduce the risk harm to the patient
7 ag far as reasconably possible?

8 A. Sure. You want to reduce risk of harm to
9 the patient as long as you have & reasonable assessment
10 of the likelihood of that -- of that risk.

i1 Q. Does the patient deserve tc have the

12 gtandard of care provided to him or her that maximizes
13 their chance of survival?

14 A. Well, I think the standard of care is what
15 the average competent physician would do under the same
16 or gimilar circumstances. And that -- that means that
17 in order to meet that standard, you perform in a -- in
i8 an adequate, sghall we say, average way. Now, that

15 doesn't mean there isn‘t some other brilliant thing that
20 couldn't be done. But by definition, if you don't do
21 it, that doesn't mean you've committed malpractice.

22 Q. What if you do it negligently?

23 A. Then you would. If it's been found to be
24 negligent, then that would be malpractice.

25 Q. Are you familiar with JCAHL?
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1

10

11

12

13

14

15

16

i7

18

is

20

21

22

23

24

25

A,

Q.

should incorporate all significant clinical information

pertaining to a patient as per the JCAHL manual?

A,

the significant information. But I have no idea what
the JCAHO manual refers to as significant information.

I would actually gquesgstion whether it even has anything

in it.

Q.

Brown's tickets when he met with vou today?

A.

did, I would not go.

Q.

ever attended a social function of Reminger & Reminger?

A.
Q.
which wasg

A,

Yes, indeed.

and do you agree that medical records

MR. SHROGE: Objection.

I agree that we should try to put in all

Doctor, did Michael hand you any Cleveland

MR. SHROGE: OCbjectiomn.

Just to -- just to let vou know that, if he
All right. 2 seriocus question. Have you

Never.
Okay. Have you ever attended a function
complimented by Reminger & Reminger?
Never. |
MR. FINELLI: Just give me a minute.
I think we're done.
{(Brief recess was had.)

Doctor ~-
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1 A. Yes, sir.
2 Q. -- one last guestion.
3 A. Sure.
4 Q. Six parts to one question. When vou first

5 evaluated this casge, you did not have the benefit of the
6 deposgition materials, correct?

7 A, I can tell yvou exactly. I wrote my letter
8 in June, so it appears that I read the depositions of

] Sawhny, Saul, Gordon, Ferrini, Barkoukis, and that's --

10 that's it.

0]

11 Q. Doctor, how do you reconcile the

12 discrepancies between the deposition testimony of Dr.
13 Saul and the deposition testimony of Dr. Ferrini?

14 MR. SHROGE: Objection.

15 A. I ~-- I wouldn‘t know unless we -~ unless
16 you gave me specifics, as I don't remember those

17 details.

i8 Q. Okay. If you -- and I can give you the

i9 page and number if you like. But, basically, in Dr.

20 Saul‘s deposition, he states he does not recall Ferrini
21 telling him of ufinary retention. And in Dr. Ferrini's
22 testimony, he states he was told -- he told Dr. Saul of
23 urlnary retention?

24 A. Well, I think the record -~

25 MR. SHROGE: Objection.
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1

10

11

12

i3

14

15

16

17

is

19

20

22

23

24

25

21 .

A, -- yeah, the record written by Ferrini
indicates that there was a referral to Dr. Barkoukis who

is a urolegist. And I think that's the urologist that

Dr. Saul uses. 8o, A, it would make -- make perfect
gense -- that that's what was discussed. <§éd, 5?5
it's -~ how would you expect a doctor to remember all

——]

these conversationsg anyvhow? 8o 1 can accept the fact

that he just doesn't remember.

Q. Okay. 5o this occurring several years
earlier, you would not expect a physician to remember
all these conversations?

MR. SHROGE: Objection.
A. Yeah, I -- I would not be surprised if Le

or she did not; let's say that.

Q. And how do you know that Saul uses Dr.
Barkoukis as a -- his referring urologlist?

A. I thought he said that in his deposition; I
could be wrong. If I -- i1f I am wrong about that, then
I don't remember how I -- how I figured that out.

Q. Did Mr. wWalters tell you that?

A. I ~- I don't remember. It -- it could be,

though; I'm not denying that. I just don't know.
Q. And -- and, Doctor, with regards to Dr.
Ferrini and Dr. Barkoukis, their conversations, how do

you reconcile the fact that Dr. Barkoukis stated he was

Cleveland (216) 523-1313

Rennilio Reporting Services

Akron (330) 374-1313



Bruce David Janiak, MD

103
1 oot told by Ferrini that Rabin was in the ER on 7-20
2 complaining of neck pain and diagnosed with severe
3 radiculopathy, contrasted with Dr. Perrini's testimony
4 that he did tell Dr, Barkoukis the diagnosis of severe
5 cervical radiculopathy made on 7-20 by Dr. Gordon?
6 MR. SHROGE: Objectiomn.
7 A, Well, obviously there's two different
8 memories of the conversation. Once again, it's an old
9 conversation. But I can't imagine how it would be
10 relevant whether he did or didmn't.
i1 80 I would imagine both of them d4id not
i2 consider 1t to be really important information for this
13 patient at this time. So once again, I'm not surprised
14 there wags a discrepancy in memory.
15 Q. Doctor, have we covered all of the opinions

ié that you have in this case based on your report of dﬁﬁé
17 18th, 2001°?
is A. I think 80 .

19 Q. Okay. Do you have any other opinions that

20 we have not discussed based on this case?

21 A. No, I-don't believe 80. >

22 MR. FINELLI: All right. Doctor, I
23 want to thank you very much. I have no
24 further questions.

25 (Court Reporter marked Plaintiff's
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1 Exhibit 2.)

2 {A discussion was had off the

W

record.)
(Deposition concluded and witness

excused at 4:15 p.m.)

[+ TS

(Signature reserved.)

LYo T+ « B

186
17
.18
19
20
21
22
23
24

25

Rennilio Reporting Services
Cleveland (216) 523-1313 Akron {330) 374-1313



1271272881

10

11

12

13

14

13

l8e

17

18

19

20

21

22

23

24

25

DEC-12-2881

15:43 4152448222 PAGE 83

106
CERTIELCATLE

‘ I, Kim M. McKinney, a Notary Public in and
For trz2 State of Chic, duly commissioned and qualified, ds
nereby certify that the within-named witness was by me
ﬁirst july sworn to tell the syuth, the whole truth and
nothirg but the truth in the cause aforesaid; that the
testimony then given was by me reduced to stenotype in the
presgernce of gaid witness and 1fterwardsg transcribed; that
the foregoing is a true and correct transcription of the

testimony so given as aforesaid.

7 do further certify that this deposition wa?
ﬁaken at the time and place in rhe foregoing caption
épecified.

. T do further certify that I am not a
ielat;ve, employes or attorney of any party, QF otherwise

interested in the event of this acticn; that I am not 2

relative or employee of an attorney of any of the parties
in thig action; that I am not financially interested in
this action, nor am I oY the court reporting firm with

%hich 1 am affiliated under a contract as defined in the

épplicable civil rule.

1N WITNESS WHEREOF, I Have hereunto set my

b

= COLLINS REPORTING SERVICE, IKC.
\KKS OF COURT SUILDING | 4G5 ¥, HUROK STREET { TOLEDD, Dnic 43604

TEL: A13/255-1010 | FRX; 418/244-8222 | COLLINSREPORTING COM

14:17 4132440222 7% P.a3






12/12/2881

10

1l

12

13

i4

15

1g

17

18

1l

29

21

22

23

24

25

PEC-12-28@1

15:83

4192448222

PAGE A4

hand and affixed my seal of office at Toledo, Ohio on thi

12th day of December, 2001.

My Coumission expires November 4, 2006.

107

A’W‘\W M

KIM M. MCKINNEY,
Notary Publlc
in and for the State Hf Phio

.

14117

% COLLINS REPORTING SERVICE. INC.

4132448222

JNES OF COURT BUTLBING | 405 N HURON STREET | TOLEDO, OHID 43644
TEL: 419/2§5-1010 | FAX: 418/2748-8222 ] GOLLIKSREPORTING.COM

9 .04






Bruce David Janiak, MD

105
1 SIGNATURE_PAGE

Date of Deposition:_ December 4, 2001

Errata sheet(s) enclosed? Yes No How many?

n

Bruce David Janiak, M.D. Date

O @ ~N o

16
11
12
13
14
15
16
17
18
19
Please return this signed signature page along with
20 correction page(s) to:
21 COLLINS REPORTING SERVICE, INC.
405 North Huron Streetl
22 Toledo, Ohio 43604
(419) 244-9385
23
Worksheet No. KM01-3388
24
25

Rennillo Reporting Services
Cleveland (216) 523-1313 Akron (330) 374-1313



Bruce David Janiak, MD

106

1 7 CERTIFICATE

2

3 I, Kim M. McKinney, a Notary Public in and

4 for the State of Ohio, duly commissioned and qualified, do
5 hereby certify that the within-named witness was by me

6 first duly sworn to tell the truth, the whole truth and

7 nothing but the truth in the cause aforesaid; that the

8 testimony then given was by me reduced to stenotype in the
g presence of said witness and afterwards transcribed; that
io the foregoing is a true and correct transcription of the
11 testimony so given as aforesaid.

12 I do further certify that this deposition was
13 taken at the time and place in the foregoing caption

14 gpecified.

15 I do further certify that I am not a

16 relative, employee or attorney of any party., or otherwise
17 interested in the event of this action; that I am not a

18 relative or employee of an attorney of any of the parties
19 in thisg action; that I am not financially interested in
20 this action, nor am I or the court reporting firm with

21 which I am affiliated under a contract as defined in the
22 applicable civil rule.

23

24 IN WITNESS WHEREOF, 1 Have hereunto set my

25
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1 hand and affixed my seal of office at Toledo, Ohio on this

-]

12th day of December, 2001.

KM M. MCKINNEY, RPR
5 Notary Public

in and for the State of Ohio

My Commission expires November 4, 2006.

10
11
12
i3

i5
i6
17
18
18
20
21
22
23
24
25
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