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BRUCE D. JANIAK, M.D.,
A Witness herein, called by the Plaintiff as if upon
Cross~Examination, was by me first duly sworn, as

hereinafter certified, and deposed and said as follows:

CROSS~-EXAMINATION
BY MR. TRACI:
Q. Doctor, would you be kind enough to state
vour £full name and office address for us, please.

A, Bruce Davigd Janiak,; 2142 HNorth Cove

Boulevard, Tcledo, 43606,

0. I am going to hand you a copy of your

curriculum vitae that we got from Mr. Schobert through

you, I gquess, and ask you whether or not that's a current

copy of it and whether you have any additions to make to
it.

A, Yes. This is not a current copy, and the
addiﬁions revolve around the heading American Board of
Emergenéy.uedicine. I am currently president elect of
that board. I have served as secretary/treasurer.

Q. Is thét board listed on your resume?

A. Right.

MR, SCHOBERT: It's the second =--

Q. You were a member of the board of directors
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from '86 to *90, and you were just made president elect of

that group?

A, I agssume the presidency next month.

Q. You've been president elect this past year?
A. Right.

Q. Okay. Are there any other additions?

A, That's the only one of any significance that

I know of.

Q. Any other articles?
A, No, nc articles.
Q. Qkay. On your CV on the last page you list

Emergency Management Consultants. partner. can you tell us
what the group is.

A, I used to work with Dr., Michael Ervin in
Daytop, ohio, and I had a consulting business for about
four or five years, in which we would respond to requests
from colleagues in emergency departments throughout the
United States and give them advice on whatever area they
were interested in, giving advice on what we thought, what
we Enow.

Q. This is advice to emergency groups that staff
emergency departments?

A, Sometimes it would be emergency groups.

Sometimes it would be hospital administrators who would
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call.
Q. Okay. What types of things would you be
giving advice on?
A, Almost all the time it would be advice on the

management aspects of the emergency department, usually
involving on how to improve such things as quality
assurance, how to deal with staffing, once on hiring a new

emergency director and helping with the contract for that

director.
Q. @ That was with Dr. Michael Ervin?
A, Yeah.
Q. Could you spell the last name.
A. E-R-V=1I=-N.
Q. Was that a corporation? 1t says here

partnership. Was it just a partnership?
- A, I think it was a partnership. I can't

remember.

Q. Okay. And is that still in operation?

A. No. That has not been in operation for, I
think, five years.

Q. Okay. WNow, it says president Profesaional
Emergency Services.

A, I am, yes.

Q. Are you still in that?
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A, Yes.
Q. What's that?
A, That's a name of the group that has the

contract to provide the professional staffing in the
emergency department at the Toledo Hospiltal.
Q. Okay. So the ER physiciana who work under
contract with the hospital -~ let me strike that.
Toledo Hospital has a contract with

Professional Emergency Services to staff their hospital?

A,  Correct.

Q. The emergency room?

A, Correct.

Qs You are president of that group?

A, That's right,

Q. How many members are in that group.,

physicians? Does that keep changing?
A. That keeps changing. Right now there are
seven full-time emergency physicians and about 12 to 15

pediatricians that get paid by that group.

Q. Okay. Do you staff any other hospitals?
A, No. |

Q. This is the only one?

A, That's right.

Q. Okay. Then it says president EMB
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Professionals, Inc.

A, Correct.
Q. What is that?
A, That's a billing company headquartered in

Dayton, Ohio which provides billing services for emergency
physicians at probably seven hospitals throughout Ohio.
We still do one in Kentucky. I think it's Chio and
Rentucky.

Q. Do they bill for Professional Emergency
Services, Inc.?

A. Yes, they do.

Q. Okay. Do you belong tc any of the expert

witness services?

A. I dc not.

Q. Have you ever?

A, I have never.

Q. Okay. How is it that Mr, Schobert came in

contact with you in this case?

A, I gquess 1 would not able to answer that
guestion to any detail. I know that I have testified
before and pethapa.they heard of me from some other
attorneys somewhere in that part of the state, There is,
I believe, one other case that -- I can't remember the

name of -- I am working with that group, but that case -~




10

11

12

13

14

15

16

17

1g

18

20

21

22

23

24

I just don't remember.

Q. What group, meaning with the law firm?

A, Yes.

Q. Is that Buckingham, Doolittle & Burroughs?
A, Yes.

Q. Have you ever had contact with Mr. Schobert

and the other attorney, Mark Fraser, ptior to your
involvement in this case from that firm?
A. I don't believe so.

Q.  Mark Fraser represents Dr. Paulino in this

case, that's Mr. Schobert's partner.

A, Mo, I have not. I don't remember talking to
him, unless someone elsge did.

MR. SCHOBRERT: Wish I was a partner.
Still not a partner yet.

MR, TRACI: Okay. I should interject.
he should be a partner in that firm. I think
that ought to be on the record.

MS. MINKLER: I do too.

MR. TRACI: We®ll stipulate «~-

MR, SCHOBERT: Get the checkbook
out right now.

Q. Okay. You have been a practicing emergency

room physician since 19727
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A. Practicing emergency physician, correct,

since 1972.

Q. That's when you completed your residency?
A, That's right.
Q. Starting in 1872 up to the present time, have

you been reviewing cases and acting as an expert witness

in medical malpractice cases?

A, No, I have not.

Q. How long have you been doing that kind of
WOLR?

A, I believe the first case I did was somewhere

in the late 70's; and I don't believe I did another case
for perhaps seven, eight years. In the last egix years is
when I have done more cases, and 1 have probably reviewed
maybe 40 cases in six years.

Q. All told?

A, All told.

Q. Does that include a review even on a case
that you have rejected involvement on?

A, Yes, indeed.

Q. Okay.- How many cases of the, say, 35 that
you have reviewed have you actually become an expert
witness in?

MR. SCHOBERT: You mean given
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deposition testimony?

MR. TRACI: Well, no. Retained as an
expert witness that prepated a report.

MR, SCHOBRERT: Okay. PFine. Just
wanted to qualify. You made a

differentiation already.

Q. Okay.
A, Probably 20.
c. Okay. Of those 20 cases, how many have been

on behalf of the claimant or the patient and how many have

been on behalf of the defendant physician or group?

A, Probably 80 percent defense and 20 percent
plaintiff.
Q. Okay. And have they 511 been cases inveolving

emergency services?

A, Well, I should point out there is a couple of
civil cases that I have been asked to review, so they have
not all been. But all the medical~legal cases have
been -- or all the malpractice have been related to
emergency medicine.

Q. What type of civil cases have you been asked
to review? You piqued my curosity.

A, Well, it was strange to me too, but there was

a case of a patient that was riding a motor bike who ran
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into a pole and was suing the municipality that owned that
area. I think it was near a playground or ball field, and
there was something -~ the allegation was that the pole
was supposed to be tied in a certain way, and it was not,
and he hit it and died. And I was asked to give my
opinions as to how serious his injuries were, how
salvagable he was after the injury, those kinds of things.
Q. Ckay. So the lion's share of the cases you
have reviewed have been medical-legal ones involving the

claim of‘potential>negiigence on behalf of the emergency

room physician or group?

A, I don't believe 1've ever been asked to
review anything that was not from an emergency physician,
and indeed ! wouldn't feel gualified to do it for

in-patient medicine.

Q. Ckay. How many timeg have you been deposed?
a. Probably 15.
O Does that include trial or just a discovery

deposition like today?

B, That includes all of them, both.

Q. Okay.‘ How many times have you actusally
appeared in court?

A, Three.

Q. Can you name, in any of the cases where you
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appeared in court to testify, the name of the lawyers who

were involved in the case or names of cases?

A. Give me a moment to think. Bill Connelly.
g, Bill Connelliy?
A, C~0=N-N-~E=1-E-Y, (2ic) something like that,

here in Tecledo was one of the attorneys, That particular

was ~- he was a plaintiff's attorney.

Q. That was a trial?

A, Correct.

Q. - Okay,.

a, Tim Krugh, EK~R~U~-G~H, that was a defense.

That was here in Tocledo, but his firm is not Krugh. I
forget the -=- I think it's Robison, Curphey & 0'Connell is
the name of his firm. I am sorry. There were four, not
three.

Q. Okay.

A. One was in Green Bay., ﬁisconsin. I don't
remember the name of the attorney, The other one was in
Florida, I can't think of her name right now.

Q. ' Of the 20 cases you've been invelved in, that
you have been duly accepted to be an expert witness in,
how many of those have been in Ohio?

A. All except the three that I mentioned. No.

I am sorry. That's not correct. I think the firm in
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Florida has asked me to review two others. 1I'm trying to

be accurate, Apart from the two in Wisconsin --

Q. You don't need to give me that much detail.
A, Pour and four. I am trying to answer.
Q. Pine. Give me a plaintiffs, defense. Who in

Ohio -- 50 we can cut through that and be more frank about

it, give me the name of a plaintiff's attorney.

A, Lafferty, L-A=F-F=BE~R-T-Y,

c. From where?

A, - He's here in Toledo. He has deposed me once.

Q. Hag Marty Williams ever deposed you?

aA. No, I don't think szo.

Q. Do you know Marty Williams?

A, He is in the same firm as Lafferty.

Q. Okay. Anybody from Clileveland and Akron or
Canton?

- There was one from Cleveland long ago. I

cantt remember the name,

o. Tell me, if you would, what materials were

you prtovided by Mr. Schobert in your review of this caese.

A. i have a list of materials here,
Q. Qkay.
A, Try to ~--

Q. If you would, if you would when you give me
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this list, give me the list only up through the
preparation of your report in this case. There were
additional materials that you ==
MR, SCHOBERT: Thete's two reports.
You mean the first one and the second?
MR. TRACI: The first one.
MR, SCHOBERT: If you can, Doctor, go
ahead,
MR. TRACI: If you can recollect.
MR. SCHOBERT: It just comes in a pack.

A, I don't think I can do that.

Q. Just do this for me, answer this gquestion,
since you have written both of your reports and those were
in, have you received any transcripts of any of the
arbitration testimony?

A, No, I have never seen that.

Q. Okay. Have you ever received any materials

in writing after the submission of your second report?

A, Yes. The deposition of Dr. Schuda.
Q. Okay.

A, §-C~H~U-D~-A.

Q. And any other depositions?

A, Yes. Cunningham. 'That was after.

Q. Okay. 1Is that -=-
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A, That's all I remember, yeah.
Q. You received Dr. Schuda's deposition that was

just taken last --

A, This morning I did,

Q. Dig you read it?

A, Yes, I d4id.

a. Okay. How did you get it this morning?

Federal Expressed it up?
a, I don't have any idea.
'MR. SCHOBERT: Uh-huh,
MR. TRACI: Okay.
MR. SCBOBERT: There is more to that.
I sent him some of those reports that gave
me --
Q. Did you receive the reports of the expe;ts
for tﬁe plaintiff in this case?
MR. SCHOBERT: I think you did.
A, Yes, I did, but I don't remember the timing.
I'm trying to refer to your gquestion.
Q. Why don‘*t you give me a gquick list, because
your reportse don't‘indicate which materials you had.
A. Right. The reports that I received were fronm

Lipton, Schuda, Quinn, Fefferman (phonetic) and Kenney and

the final was a copy of my own. The records were from ==
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smergency records from Doctors Hospital and from Timken
Mercy and some in-patient records, and the depositions
were Cunningham, Jeun, J~E~U-H, Schuda, Davis, and then
there's -- I have some memory of something from a nurse,
but I -~ I know I saw a deposition of a nurse.

Q. Ckay. Do you know which nurse? Was it a
nurse from Timken-Mercy or was it our nursing expert or =--

A. No, I -~

MR. SCHOBERT: If you don't remember --

A. It seems to he Mullvey, something like that.
Q. Mulvaney?
A, That's right, Mulvaney.

MR. SCHOBERT: I may have sent that to
him a long time ago.
A, I can't remember where that came from.
MR. SCHOBERT: I forget.
Q. Did you receive the transcript of the

arbitration testimony of Dr. Davis?

A, No, 1 did not.
Q. Just his original deposition?
A, I didn't see anything from the arbitration.

As a matter of fact, I didn't even know there was an
arbitration.

Q. Okay. You didn't know there was an
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arbitration?

A, NBo., It may have gone in one ear and out of
the other.

_Q. Mr. Schobert didn't tell you?

A, I heard about it this morning. I didn't know
there was one.

Q. Did you know you won in the arbitration?

A, He told me.

Q. Apparently you were very convincing to the
arbitrators.

A. He told me that.

Q. I just thought vou'ad like to know that.

a, Thank you.

Q. pid you ~--

MR, TRACI: Off the record.
(A discussjion wae held off the record.)

Q. Did you use any particular literature in the
preparation of your report?

A. I did not.

Q. is there any journals or literature in the
field that you are an expert in that you consider to be
particularly aunthoratative?

A, No, there is not.

Q. Is there any that you refer to in your
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practice in keeping up to date that you consider to be
informative?

A, There are & number ¢f publications, hoth
texts and journals that I will look up, very specifically
look up items in.

Q. You don't consgider those periodicals or texts

to be generally authoratative, but they can have useful

information?
A, That's correct,
Q. - Can you tell me what -- do you, for example,

subscribe to -~ what is it, the Jppale.ef.Evergency.

Medigins?
A, Yes; I do.
Q. Any other periodicals like that?

A, Sure. There is the JQurdad.ef.B0ELCeDCY.
Medigipe, and there is the Jpericen.Jowipal.of.ERSIgepcy.
Wegicine.

Q. Any others that you regularly subscribe to
and use, know they're out there somewhere in the
ma:ketplacé?

a. Let me give you the list., You may not even
want the list. There are many journals I do review on a
regqular basis because I am editor of a taped journal which

basically provides audio abstracts of articles of interest
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to emergency ph?sicians. And so I will review probably 15
or 20 jburnuls cn a monthly basis to see if there are
appropriate articles in them I might abstract. 1I'd be
happy to give you that list, if that's -~ if you'd like
that.

Q. Ckay. 1Is that a list that you would have
available easgily?

A, It's in my head. Probably could name most of
themn.

Q. I don't want to take the time. I'm not going

to take the time to go look at them anyway. That's just a

guestion all lawyers pose.

A, I understand. I can tell vou that it would
not be helpful to you in the most honest way I can. I
just don't want to waste your time.

| Q. That's what I figured. Are there any texts

that you have available to you that you periodically refer
to in the field of emergency medicine?

A. Sure. There's Schwarts Pripgipie.apgd.

Practice.of . Fresgspecy. Medigipe over there on the wall that

1 probably look at once a week. There is another one that
1 look at more often called §prgical.dpafomy. which Young

is the author. And there is the §iydy.Guide.op.ERergeosy.
Medlcipe which I believe I review or look at certain




-

11

12

13

14

15

i6

17

18

ig

20

21

22

23

24

21

portions once a month maybe,.

Q. Okay. What is Janiak Consulting, Ing¢.?

A. I told you before that I have done a number
of reviews of legal cases. When I do that, you do get
paid, but I get it basically as an independent contractor,
80 no taxes are taken out, I find that it is much safer
for me to deposit that money in an entity that is forced
to pay taxes or else I may be faced with large income tax
bills, so I incorporated 4ust to be able to solve that
problem.

Q. So that group is just involved with the
review of legal matters?

4. Ne. That group is not a group. It's just
me., That group will also respond to reguests from
individual hospitals and do the work that the other
corporation did, which I talked about earlier, the other
entity. Emergency Management Consultants, and I do some of
that on my owh.

Q. What is your nozmél week like in terms of
what do you do? Do you teach, do you work in the ER, do
you write? What do you do?

- Well, I do all those things. Normally I come
in about eight o'clock in the morning and usually will end

up responding to letters or reviewing charts. Then I
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will --

Q. Review charts for what?

A, The patients that are seen in the emergency
departpent are all evaluated obviously by physicians.
Sometimes after that evaluation and treatment, a patient
will have a gquestion or complaint or concern. That chart
will come on my desk. Sometimes a nurse will have a
concern, and that chart will come on my desk. Sometimes a
resident will have a complaint. They come from all these

sources. The charts come to my desk every day, and I

review the charts with specific reference to not only the

problems that the complainant has but also to the gquality
of emergency carve.

Q. When that's brought to your attention ~- you
don't on a regular basis in your emergency room review all
the cﬁarts of all the people that come through?

A, That would be completely impossible. I don't
think so. S0 by the time I finish that, the department is
usually a little busier, and on four or five days I am
called to Qee patients, and I go out and see them. Other
days I am actually scheduled to see patients. I don't
have a chance to get into the office, 80 -~

Q. Scheduled to see patients in the emergency

room here?




10

11

12

13

14

15

16

17

18

12

20

21

22

23

24

23

A. Right, yes. I am on the schedule like

everyone else.

Q. How many days a week do you work on the
schedule?
a. Well, it varies. 1In the last week I worked

five days. The week before I worked three days. Depends.

Every week is different,

Q. Do you work three days, at least, every week?
A, Not scheduled, but 1 see patients every day.
Q. Well, I'm talking about scheduled. OQver the

last six months what would you say the average week is in

terme of gcheduled in the ER?

A. Schaeduled in the ER to see patients probably
15 hours a week.

Q. Okay. And {f you are sround here deing other
work and there's a backup, whoever the physician is that's
on the schedule can't get to everybody to assess the
pzobiem, then you are called in, then you will assist?

A, Right, cerrect.

Q. Okay. VYour resume says that you are a
clinical associate professor of EMS, Department of Surgery
for. the Medical College of Chic at Toledo.

A Yes,

Q. From '84 to the present?
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A, Correct,
Q. Although it says at the bottom, *"Please do

not use this appointment as a citation in any brochure.®

A, Correct.

Q. Can you tell me why? That pigques my interest
again.

A, Two reasons. It always pigues the interest

of attorneys, s0 I get a chance to discuss this.

Q. Do you do that to =--

MR, SCHOBERT: You fell right into it.

A, I have already accomplished 80 percent of my
goal., The reason is that I do speak around the nation,
and my official affiliation is at Toledo Hospital.
Unfortunately, organizations that ask you to speak focus
on affiliations with medical colleges. I have been in
anothér area of the country to speak and the brochure will
come out that says, *"Bruce Janiak from the Medical College
of OChio will be speaking.® You can imagine that my
administ:;to:a are not totally pleased with the fact that
Toledo Hospital doesn't get mentioned, so I had to add
that in there to prevent peocple who make ﬁp the brochures
from having me primarily affiliated with the Medical
College rather than with this hospital.

Q. Why don't you do the same with the clinical
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associate professor, which is right above --

A, I can't tell you. I thought that's what it
refers --
MR, SCHOBERT: That's current
appointments, but =~
A. Maybe that's it. At any rate, it's worked

perfectly. I have not been listed as affiliated with the

Medical College of Ohio in any brochures since then, so --

Q. And you are board certified in emergency
medicine?

A, That's right.,

Q. And you are on the staff at Toledo Hospital;

is that right?
| A. That's right.

Q. You als¢o have there the University
association for Emergency Medicine,

A. Correct. It's an organization that doesn't
exist because it merged with another one. It's now called
Associated ~~ or Academic Emergency Medicine. Doesn't it
say that? .Maybe not. That merger just took place a few
months ago.

Q. What does that group do?

B It's a mechanism of bringing together those

physicians who have a strong interest in teaching in
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emergency medicine, and the common problem was dealing
with residents, how to deal with discipline and how to
teach are discussed, and it's a forum for improving what
we do. .

Q. Okay. Do you consider yourself an expert in
anything other than emergency medicine?

A, Childcare, but that's all.

Q. Okay.

MR, SCHOBERT: He's got nine of them.

Q.  You've got nine of them?
A, Yes, sir.
Q. I am one of 11. We are both from active

Jewish families.

A, Why not.

Q. Do you have your reports there in £front of
you?

A, Yeg, 8ir, I believe I do.

Q. on your first report dated April 24, 1990 to

ME. Scbobgrt. you have in your first sentence that you
reviewed the materials, which you already told me about -~
A, Yes, sir.
Q. ~-- with the view towards determining any
deviation from the standard of care delivered to Mr. White

on March 7, 1987. First of all, was your view only
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directed to the conduct of the emergency room department
at Timken Mercy Hospital rather than to Dr. Paulino or Dr.

Jeun or whoever else was involved?

. A, Yes.

Q. I don't think I left anybody out.

A, Correct.

Q. Do you intend to have any opinions of any

kind involving anybody other than Dr. Davis or the

emergency room group that he's associated with at Timken

Mercy Hospital?

A, Well, I think if prepared, ! can render
opinione regarding the emergency care either at Doctors
Hogpital or Timken Mercy. Otherwise I don't have any
other opinions on other things that happened.

Q. Have you been asked to review the emergency
care at Doctors Hospital?

A, That was part of the package, but I was not
specifically asked to criticize or deal with that.

@. . Do you intend to be -~ first of all, I don't
think it's relevant.

MR. SCHOBERT: That's an argument for
the court, but I did not ask him to tell
whether he met the standard of care., I am

certain if he has those records, certainly he
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can tell vs his views of the records.

Q. That's fine. I just wanted tc make sure that
if bhe is going to express opinions about that, then I want
to know about it. If not ~--

MR. SCHOBERT: He wasn't asked to
render any opinion, so --

MR, TRACI: You are dancing around
the question. Do you intend to ask him for
that? If you 8¢, I will ask him about it.

If not then --

MR, SCHOBERT: I intend to ask him
questions about care provided as it relates
to care provided by Dr. Davis, yes, I do.

MR. TRACI: That would be a comparison
of those two? '

MR. SCHOBERT: VYes.

Q. Do you have & -~

MR. TRACI: First of all, let me
object, go on record as regerving my right
tc & objection to any of that. We have had
that argument before.

MR. SCHOBERT: I understand it may not
be relevant to anything else, but since he is

going to do that «-
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Q. Have you formulated any opinion concerning

the conduct of the physicians at Doctors Hospital on

3-7-872
A, Yes, I have,
Q. What is that opinion?
A, That they met the standard of care evaluating

this patient.
Q. Ckay. In your report you indicate that

there was a note in the record that the gas was on in the

room?

A, Correct.,

Q. Correct?

A, Yeg.

Q. Did vou get that from Dr. Davis' dictated
note?

A,  Well, I wish I could answer that
specifically. I may have seen that somewhere else. I may
have had a copy of the ambulance run on that.

Q. I'm not sure of any ambulance run that --

MR. SCHORERT: I am not sure of it
elither. Off the record.
(A discussion was held off the record.)

A, Well, I seem to remember something about an

ambulance run.
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Q. Did Dr. Davis in his dictation say he nay
have been trying to gas himself becauge the stove was on?

A. That's right.

Q. Okay. Well, a stove being on is not trying
to gas yourself. You have two kinds of -« just because

the stove is on, that doesn't mean you are trying to gas

yourself?
A, That's correct, sure.
Q. I want to know if anywhere specifically in

the records you found that and whether or not that was

‘significant in your opinion.

A, Well, first of all, I don't have a specific
recollection right now of where I found that. And,
secondly, I don't think that's very significant in my
opinion.

| Q. Okay. The reason I am asking these guestions
in terms of significance is because you have gone through
and selectively taken portions of Dr. Davis' dictation,
and I assume since you did that, that you found those to
be of some significance to you in your evaluation; is that
a fair statement?

MR. SCBOBERT: Objection.
A, That's right.

Q. For example, you have down in your evaluation
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or in your report that Davis' evaluation included the
history that the patient was a slow learner, correct?
MR. SCHOBRERT: You are asking 1f that's
in the reports?
MR. TRACI: VYes, I am asking if that's
in the reports.

A. It says included a history which revealed
that the patient was a "slow learner®.

Q. Was that significant, that fact, in your
rendering your opinion or in judging Dr. Davis' conduct?

A, Well, I think it was significant as was the
previous sentence which said was not very significant in
that they indicated that Dr. Davis did ask questions
related to the history, how the patient got there, why he
was there, what the patient’s past history was like, asg
opposed to evaluating a patient physically without asking
any historical guestions.

Q. I get it. 8o you left out, for example, that
he had been out of work, and you put in instead that he
wag a slow learnmer. If vou wanted to convey the fact that
he asked questions, why did you not put both? Why did you
only put in the slow learner? You understand the point
I'm trying -~ why did you select that out of that sentence

and not the other half of this sentence?
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A, Right. I did select half of that. I think
we all look for points which tend to favor our positions
and that in doing so you take a synopsis of all the
material that you have. That's what I was attempting to
do.

Q. Were you attempting to find.information in
thias record to favor your position or suppoft Dr. Davis'
conduct or to objectively look at these to make the
evaluation of whether or not the proper diagnosis was
made?

MR. SCHOBERT: Objection.

A, Trying to be as objective as poesible. The
fact that the patient was out of work to me was not as
significant as the fact that he indicated to -- that he
had some sort of learning disorder or learning problem.

Q. Okay. Is that significant, the fact that he
had ==~ he was a slow learner, had a learning deficit in
terms of the obligation of the ER physician to go furthér
or look to other sources for information than the history?

A. I don't.know whether that would be. It would
depend on the overall interpretation the physician would
have on the case. That would be different with every
patient.

Q. Going back to your report, you indicate
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further history was not available from the patient. Does
that require the emergency room physician to attempt to
acquire a better history from family members or from other
people that may be around?

' A, Goodé question. I think that is strictly the
emergency physician's judgment as to whether they need
more information in order to arrive at some sort of
working impression on what tc do with the patient.

Q. Ig it within the standard of care of an
emergency physician to be communicating with the nurses
working at the emergency room department to comparze notes
to see if they were able tc elicit additional history
other than what you as a physician may be able to elicit?

MR, SCHOBERT: Objection. Are you
talking about at Doctors Hospital or at the
same hospital? I wasn‘t sure if you meant --
you said emergency departments. Are you
talking about =~

MR. TRACI; No. I am talking about at
an emergency department.

MR, SCHOBERT: Sorry, Bobk. 1'm not
trying to trick you. I want to know if
you said plural or sindgular. Go ahead,

Doctor.
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A, It is within the standard of care in
emergency departments to utilize whatever information one
can get if you think you need it, and many times you ask
nurses.to supplement or f£ind out if they have information
that's helpful to you, and other times you do not because
you don't feel it will be helpful one way.or another,

Q. Okay. And you would expect in'the emérgency
department nurses to be communicating with the physicians
as to any personal history that they may have obtained?

A. Yes.

Q. And would you as an emergency room
physician ~- do you have an opinion as to the standard of
care reguired of an ER doctor in terms of reviewing the
records and the nurses' notes and findings on evaluation?

A, I believe that the standard of care requires
the emergency room physician to make a judgment as to how
detailed they want to get about evaluating the emergency
nurses' notes. Ideally if there is time, the emergency‘
physician would read a nurse's note before they go in and
see the patient. Sometimes that just isn't feasible or
reasonable or possible. Then you see the patient and then
make a secondary decision as to whether he needs more
information or additional information from the nurse.

Q. I am talking about =~ let's be more specific




10
11

12

14
15
16
17
18
18
20
21
22
23

24

35

now. Let's talk about a patient who is in the kind of
condition that Mr. White was in when he came in,
designated as a slow learner, confused, those kinds of
circumstances, Is it not the standard care for a
physician to be checking with the nurse and/or reading the
nurse's notes to make sure that he has gdt as much
information as possible in history on that batient?

A, ! would honestly have to say that that is
not ~- ther is no ztandard of care in that area.

Q. Do yvou intend to express any opinions
concerning the progress of the patient after he was
admitted to the hospital and got out of Dr. Davis'® care?

A, Do neot.

Q. Okay. If a patient is exposed to gas,

natural gag in a home --

A. All right.

Q. -~ and a suspected suicide =~

A, | All right.

Q. ~~ what would that patient‘s symptoms be,

what would you expect them to be?

A, The most common presentation would be no
symptoms whatsoever,

Q. Does the length of time the patient is

exposed to gas and the concentration of the gas make any
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difference in that answer?

A. Those are -~ yes, certainly.
Q. Qkay.
A, Because most of the time either the

concegtration is lower or the length of time is short, so
there are no symptoms.

Q. If you would -~ from your reading of the
notes the suspicion at the time that he was brought over
to Timken Hospital was that\he had been in his apartment
for approximately four days, and they thought he was
trying to gas himself.

A. Correct.

Q. In fact, looking at Dr, Davis' notes, he was
barricaded in his apartment?

A, Yes,

G. Okay. Under those circumstances a patient
who had had a long-term exposure to gas -- which ls what
Dr. Davis should have suspected from the history that he.
wrote down ~- what types of symptomatology would you
expect a patient under those circumstances to have
exhibited?

MR, SCHOBERT: Objection.
A. 1 am not sure I understand the guestion

because in the middle of the guestion you said something
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about Dr. Davis should have suspected something.

Q. fet me rephrase it.
A, I don't know what that meant.
Q. Dr. Davis, as you know from his deposition,

said that or claims that he was told by the emergency
room -~ I am sorry., the EMS people that this man had tried

to gas himself.

A, Correct,

Q. He was barricaded in his apartment.

A. Correct.

Q. And somewhere in here it says for four

days ~- but he was missing for four days. You knew that,
right?

A. Yes.

Q. Under those circumstances what would you have
expected the patient's symptoms to be if indeed it was
true that he was trvying to gas himself under those
circumstances?

A, 1 guess under those circumstances I still
would not have an expectation of any specific symptoms
related to gas.

Q. Okay. As an emergency room physician if you
came in and had gotten the information that Dr. Davis

claimed to have gotten, is it not incumbent upon you as an
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emergency room physician to evaluate the patient for that
potential condition, that is, gas exposure?

A. Well, the treatment for natural gas
exposure =--

Q. Not treatment, I'm just asking what should
be done to examine what impact this natufal gas exposure
would have had upon him before we get into ﬁreatment.

A, Correct. I understand your gqueation. I
don't know what would be done to examine a patient for
natural gas exposgure,

Q. Are there any lab tests that would be helpful

in that regard?

A, Mot that I am aware of.
Q. What's the treatment, if any?
A, The patient had already been treated because

he was removed from the environment.

Q. Can gas exposure make you disorientated
medically?

A, My answetr to that is I don't know.

Qe Bow aboét cah it wmake you confused?

A. I don't know that either.

Q. How about can it give you a headache?

A, I know that people with gas exposure can have

headaches, but I don't know if there has ever been a
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causal relationship established, a statistically
significant one.

Q. We're in an enclosed room right now. If
somebody opened up a gas valve, started filling the room
up with gas, and the emergency group crashes in here,
pulls us out, and you are the emergency ioom doctor in ER
that's, you know, 500 -- not even 5C feet ahay from here,
my limp body is carried over to you from this gas
exposure, what would you do? What would you be looking
for? I mean what -- I guess if somebody tried to kill
himgaelf with gas, I would expect the ER doctor to be doing
something. What would you do?

MR. SCHOBERT: Objection.

A. I think laymen expect that the emergency room
physician will do something. I hope that the emergency
physician would do what is appropriate in thie scenario
you described. The first thing one would do would be to
inspect for vital signs and satisfy that you are breathing
on your own, you had a pulse, blood pressure.

hesuming that was true and knowing, I guess,
from the history and the way you described it that the
problem was unconsciousness secondary to gas exposure and

knowing it would be natural gas, one could assume then

that the gas had really taken the place of oxyygen in the
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room, 80 you would reverse that gituation by supplying one
Rith oxygen, but that natural gas doesn't have to be on
for a long period for a patient to be unconsclous. The
second thing i8 to look for other complications.
| Q. Like what?
a, Well, a long period of unconsciousness would
be associated with complications like renal failure,

cardiac arrhythmia, pressure sores from lying in one place

for a long time. Really those would probably be the most

prevalent ones, assuming normal vital signs are conducted.

Q. Ig it fair to say that the physical
gxamination done by Dr. Davis ruled out that this man was
having any continuing problems from actual gas exposure?

A, Yes, it's fair to say that.

0. Okay. s it the standard of care for an
emergency room physician te do a neuroclogical examination
of a patient brought in --

A. Ro.

Q. ¥hat would determine the standard of care
when a2 patient ought to have a neurological examination?

B, If the emergency physician felt there was a
possibility ¢f neurological problem.

Q. Okay. Is a mental status examination part of

the physical examination?

S P




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

41

A, It certainly can be, but not routinely so.

Q. I mean -=- okay. I am not suggesting that
every physical examination should have a mental status
examination, I am suggesting to you when you do a mental
status evaluation or examination, that is indeed part of
what you emergency room doctors call a pﬁyaical

examination?

A, Yes, you are right.

Q. Okay. It's not a history:; itfs part of the
examination?

A, Correct. I qgot -- I misunderstood.

Q. It wasn't a very articulate guestion. 1Is

mental status a significant portion of a neurological

examination or evaluation?

a, Yes.
Q. Why is that true?
A. When you do a neurclogical examination, you

really are looking primarily for gross problems. By grdss
problems, for example, would mean 3omething -=- the patient
is unconscioug, is completely paralyzed, things relatively
obvious. It is also possible to look for disability in
what are called higher cortical functions, that is, the
thought processes, And in order to do that, one might

perform a mental status examination. The classical
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approach or formal approach is not always -- I probably
shouldn't say that =-- not even commonly used in the

emergency department.

Q. Is altered mental status a neurological
findiﬁg?

A, Yes,

Q. Are hallucinations normal?

A, No.

Q. You have in your report that a physical

examination was done by Dr. Davie.
MR, SCHOBERT: Are you locking at the
Eirst one s8¢till?

MR, TRACI: Yes.

Q. Which showed no abnormal findings, correct?
A, Correct,
Q. And it included, you say most importantly, a

normal neurological examination with the exception of
patient's mental status?

A. Cerrect.

Q. So indeed it was not a normal neurological
examination, it was abnormal because the mental status was
abnormal, isn't that true?

A, That's a perfectly acceptable alternative way

of stating what I said.
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S0 Dr. Davis on his examination in the

emergency toom did have abnormal findings, including an

abnormal neurological examination, correct?

A

Q.

Same angwer.

Agitation, what is that indicative of to you

as an emergency room physician?

A,

is anxious,

Agitation can be indicative of a patient who

patient who has severe medical problems or a

patient who has moderate or severe neuroclogical problems.

Q.

A‘

Q.

So it would be any of these?

Agitation is consistent with everything.

Is it more consistent with organic medical

problems rather than a psychiatric problem or would it be

just as easily either one?

A,
another.

Q.

A,
SOLCEY.

Qe

A,

I don®t know if it's consistent one way ot

Okay. Well, couldn't ==

Meaning not weighted way one or another, I'm

Bow about hearing wvoices?

Hearing voices is commonly associated with

psychological, mental problems.

Q.

You say more commonly. Is it ever associated

with an organic or medical problem?
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A, Yes,
Q. Altered mental status, is that more likely
organic or a functional disorder?
A, That once again is not 100 percent associated

with anything. I would -- when we use that, I think we
have informatjion that there iz a problem; but it doesn't
sway me one way once I know it's an organic'problem or
mental problem, g0 I am not sure which one it is.

Q. Further in the report you say that the

patient had obvious behavioral proeblems, correct?

A, Correct.

Q. What are you referring to, cbvious behavioral
problems?

A, The findings of the rescue sgquad in the

history regarding the suicidal behaviors the patient was
having.

Q. Is that all?

A, Well, the other behaviocral problem relates‘
to, I think, the piece of information that I got from the
deposition which indicates that the patient would respond
to some things about history but did not respond to his
psychological or psychiatric history.

Q. Okay. Isn't it true that emergency roon

physicians are required to collect information before you




L]

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

45

come to conclusions? You should make your conclusions
with your evaluations of a patient?

A, I think I would agree with that.

Q. Okay. For example, there is a big difference
between a patient's inability to answer a question and a
patient's unwillingness to answer a question?

a, That's right.

Q. Okay. I think ability to answer a guestion
is more indicative of some serious problem rather than an
unwillingness, which would be more indicative of just
being contrary or perhaps a functional disorder; is that a
fair statement?

a, No. I don't think so.

Q. If you can make the distinction between
inability and unwillingness to answer a guestion, which of
those, as an emergency room physician, would you consider
to be the most significant?

A. Well, I think it depends on a particular
setting because you can construct scenarios with each one
being more important than the other, depending what the
scenarioc was, so unless I had it related specifically to a
case, I would really have some difficulty in deciding

which one I would pick.

Q. Do you have any idea what information Dr.
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Davis had available to him that would allow him to
conclude that the patient knows he is in the hospital,
cannot tell me where he is and will not tell me what the
date is? What information do you know of that Dr. Davis
had that allowed vou to make the statement that the
patient could not tell him where he was but actively would
not tell him what the date was?

MR. SCHOBERT: Objection. Go ahead,

Doctor.

A, Well, any of the information put on the chart
by this emergency room physician. There really is no
information that I have to verify that particular
information or to tell you what kinds of bits of
information he integrated into these sentences. That
would be true with any evaluation about any physician
anywhere,

Q. As written, this appears to suggest that this
patient waa.being difficult on certain subjects; is that
correct?

MR. SCHOBERT: Objection.

A, Not sure I would use difficult. It does
indicate that he was attempting to obtain some information
and did not get all the information he was attempting to

get. I cannot tell you how he would interpret it.
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Q. Have you assumed in your opinion that Dr.
Davis knew or did not know of the history of three weeks
of severe headaches and dizziness?

A, I am assuming that Davis did not know that
the patient had a history of three weeks of severe
headaches and dizziness.

Q. Would that make a difference ih any of your

opinions if that information was clearly in Dr. Davis'

dictation?
A. No.
Q. Is there a greater obligation in terms of

what an emergency room physician should do when a patient
presents with a history of severe headaches for three
weeks and that'‘s all the information -=
ME, SCHOBERT: That's all that®s in the
record was severe headaches for three weeks?
MR. TRACI: Yeah.
MR, SCHOBRERT: What's the obligation‘of
an ER doctor?
MR. TRACI: Yeah.
A. Mo, I dontt think that history would change
the obligation.,
MR. SCHOBERT: He's saying that's it,

that's all you get. I don't know what the




™
b

10
11
12

13

16

17
18
18
20
i1
22
23

24

48

question would ask for.

Q. So if we could demonstrate that Dr. Davis
knew that this patient had complaints of headache and had
severe.headaches for three weeks prior to -- two to three
weeks prior to his admission, which would obviously
predate when he was found in the bathtub; that information
would not be of any significance to you in terms of the
opinions you already rendered?

MR, SCHOBERT: Cbjection.

A, It would not unless -- I am not sure whether
you are saying this or not. I would agree if Dr. Davis
knew that this was the history and either deliberately
ignored or refused to write it down, then I think that's a
problem. I am not sayihg he has to write it. I am saying
that if he discounts that, that would be == that would be
a problem, but that wouldn't change his obligaticn.

Q. The standard of care in this physical
examination here or history, us that if Dr. Davis Knew Qf
severe headache for three weeks, that should be in the
history?

A. Yfes, indeed. When you have that in the past
history, then it would be the standard of cate to record
that, although we don't always record everything that we

hear and sometimesy --
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Q. I understand that. A history of severe
headache is something you always record when you hear it,
isn't that a fair statement, because that's a significant
symptom?

A, I would say that if a patient comes to me
with a history of severe headache, you s&ould always
record it. I may not always record it as sévere.

Q. Well, the standard of care is you should
record it because if someone is reviewing this chart or
then following the patient, then that is documented in the
chart what this patient's complaints are?

A, No guestion about that any more than any
significant history that you get. 1If it's significant,
you should write it down, if you know it's significant.

Q. That's what I was trying to get at before. &
severe headache ig a significant symptom?

A, It might or might not be. I don't know. I
am saying any significant history «-

Q. Well, Doctor, we're not talking about whether
it eventually could iead to nothing or eventually would
lead to something serious. What I am talking about is
before you do your investigation and know whether the

severe headache is going to be something serious or not to

the patient, that is a significant -- that is a piece of
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information in the history that should be followed up on,
isn't that true?

A, Let me -~ I am not sure -~ let me just
explaip it briefly. Many patients will come in and have a
sprained ankle or laceration of the fopt, and you get to

talking to them, and during the course of the conversation

they are saying, *Not only am I a little bit nauseated,

"but I got this terrible headache for two or three weeks.”

And in that case they may not =-- you may think it's &
significant problem in relation to the chief complaint.
If the patient is saying, "I have a severe headache for
three weeks,® and that's the only sypmtom, in those that
are between those two extremes, it's a physicians judgment
as to whether that should be recorded or not.

Q. What about & patient who comes 1in znd is
examined and is disorientated and confused and has

complaints of severe headache?

A, That®s significant.

Q. That®*s a significant history?

A, Rlaht.

Q. That should be recorded, correct?

A. Right.

Q. That's something that should be followed up

on and checked out, correct?
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MR. SCHOBERT: Object.

A, I'm not sure who you are referring to when
you mentioned that the patient should be followed up on,
checked out.

Q. By the emergency room physician. We are
alwaye talking about the emergency room éhysician.

A. Okay. Yes. With the exceptioh that there
werern— I am a little concered with the word follow-up.
An emergency room physician doesn't take care of the
in~patient, s0 it certainly wouldn't be the obligation of

the emergency room to follow-up.

Q. Follow up in your --

A, We just take the complaints,

Q. Correct.

A, Okay. Yes, I agfee.

Q. Is disorientation a neurological finding?

A. In reference to the fact that disorientation
refers to not normal function of the central nervous

system, yes.

Q. Well, that's significant, the disorientation,
isn*t it?

A, Yes.

Q. That's a medical term?

aA. Right.
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Q. How about is there ~- strike that. There is
evidence in Dr, Davis' dictation that the patient was
disoriented; isn't that true?

A I believe he said that gpecifically, but let
me look back on it, He doesn't use the word disoriented.
I think the patient is awake, knows he's'in the hospital,
cannot tell me -~ well, I can't read my copy. I am no «-

MR. SCHOBERT: Where he is.

A. -- where he is, will not tell me what the
date is, cannot tell me where he is. It's one of the
parts of disorientation, so you are right. There is
evidence of that.

Q. Okay. In fact,; ycu know from the depesition
he already indicated that the patient was disoriented?

a. Correct.

Q. Is disorientation coupled with confusion,
headaches something of significance in terms of
symptomatology to a patient that's present in the
emergency rOOm?

A. It &ertﬁinly can bhe.

Q. Is that something that the standard of care
would require a physician to check out?

A. Yes, it would.

Q. Are those symptoms consistent with among
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other things -- there may be a whole constellation of

other things
problem?

A,

Q.
condition?

A,

g.
problem?

A.

Q.

-=- are those consistent with an organic brain

YeB.

Are they consistent with a psychiatric

Yes.

Are they consistent with a potential medical

Certainly.

Okay. The emergency room physician, I

assume, is required to come up with a differential

diagnosis based upon the history and examination and their

background and training; isn't that true?

A,

Well, I never read that the emergency room

physicians are required to come up with a differential

diagnosis.

We certainly would be reguired to make some

decision about what the best disposition of a patient

would be and what any additional treatment might be.

Q.

Aand in addition, if the patient’s condition

is potentially permanently disabling, life threatening,

the emergency room physician is required to take some

action in the emergency room?

A,

Depends.
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Q. Isn't that true?

A, Yes, depending on the relative importance or
relative degree of threat of the permanent disability or
permanent life threat.

Q. Okay.

A, Maybe I didn't say that ~-- QOu understand
what 1 mean?

Q. Yes, I did., 1It's true, is it not, in terms
¢f how immediate a threat of potential organic brain
problem is is more in the field of a neurosurgeon or
neurologist than of an ER physician?

MR, SCHOBERT: Objection.
A. I would -~ repeat that because I wanted to
think about that for a second.
MR. SCHOBERT: I wasn't clear on
that. Objection. I am confused.
MR, TRACI: Do me a favor and read that
back. |
(Court Reporter read back
sald guestion.)
Q. Do you understand that gueation?
MR, SCHOBERT: Note my objection.
A. Well, I think I understand it, and the answer

is sometimes.
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Q. Okéy. Here, I am trying to make a
distinction here., In your opinion is it true that an
emergency room doctor is required to asgess a problem, and
if it is 1life threatening or potentially permanently
disabling, then they are regquired to take some action on
it?

A. Yes,

Q. And the judgment on whether something is
immediately life threatening or not involves your making
decisions that if you are wrong, it could be very harmful
tec a patient?

MR. SCHOBERT: You are talking about

ER?
MR. TRACI: ER, correct.
A, gorrect. .
Q. Does not the standard of care -« because of

the potential risk to a patient if the ER physician is
wrong, if there is a doubt cone way or another on is thefe
an immediate problem that needs attention, that there
needs to be an additianal work-up, doesn't that require
the ER physician to == isn't that something that you
consult with a neurologist or neurosurgeon and/or take a
CAT scan to be sure you are ruling it out and not exposing

the patient to danger?
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A. Absolutely not.

Q. Okay. That is strictly a matter of judgment
for the ER physician?

A, One hundred percent.

Q. And if he is wrong on that judgment, then the

patient just suffers the consequences oflthat misjudgment?
A, Absolutely right.
MR. SCHOBERT: Objection.

Q. The purpose of a CAT scan is to very
definitely rule in or rule out the presence of some
pathology in the brain, for example, if you do a CAT scan
of the head?

A, CAT scans are fairly good at ruling out some
kinds of pathology but certainly not all pathologies 100
percent of the time or not 100 percent of all pathologies.

Q. Is it trvue that a CAT scan is almost
certainly going to rule out any life -~ immedjiately 1life
threatening cause of brain injury such as a bleed or a
tumor, things like that?

A, Bost oflthe time that's true. The great
majority of the time that would be true.

Q. Some of the things you are talking about that
they might not always get, those things =-- those are much

more sophisticated problems that would be more in the
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field of a neurosurgeon to determine?
MR. SCHOBERT: Objection.
A, No, I am not sure that's true. I don't think

I could agree with that.

Q. Is severely increased motor activity a

neurological finding?

A. Yes.
Q. What's the significance of that?
A, Totally unknown. I have no idea what the

significance would be. 1It's different in every patient.

Q. Okay. I get the ingression from listening to
you with your opinions and from your testimony that the
emergency room physician ig supposed to be able to
differentiate between normal and abnormal finding and then
make some judgment whether or not those present any threat
to the patient and then decide whether they can be
released or be referred to someone else for appropriate
follow-up and treatment.

MR. SCHOBERT: Objection.

Q. Is that a fair summary of what you are
supposed to do?

A, Yes, with 6ne axception.

Q. That would be when?

A. I think you have a degree of threat also to




10

11

12

13

14

15

16

17

is

i8

20

22
23

24

58

be taken into consideration, so not just is there a threat
to the relative likelihood of a particular threat, because
in truth every single patient we see has a threat. For
instance, being run over by a truck, there is the threat
of having a heart attack no matter what their age is.
There is a degree one has to add to make.a judgment as to
whether or not that is a reasonable conaidération in the
particular patient.

Q. Okay. The degree of threat goes tc¢ whether
or not the ER physician should institute treatment rather
than referring the patient on --

MR. SCBOBERT: Objection.
Q. ~=- without treatment?
A, That’s part of {t. Aleo felates tc where the

patient would go,

. Okay. Is rigid posture a neuroclogical
£inding?
&, I guess. I don't know. I am not -~ I don‘t

know what that means. I am just not familiar with what

that means t¢ any cther physician.

Q. Is bizarre behavior a neucological finding?
A. Yes.
Q. Is poor recent and poor remote memory a

neurclogical finding?
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A, Yes.

Q. ER physicians are supposed to guard against
jumping to conclusions, correct?

Ny I am not aware of that that is a particular
requirement for an emergency physician as opposed to other
physicians or surgeons or any other persdn anywhere,
anyplace.

Q. Well, any physician should guard against
jumping te conclusions?

MR, SCHOBERT: Objection.

A, I would agree with that.

Q. For exanple, it was improper for Dr. Davis to
have jumped to the conclusion that this man was psychotic
until he had put all the constellatlons o¢f symptoms, signs
together to see if there might be some explanation for
thie patient's problems, isn't that true?

MR. SCHOBERT: Objection.

A, No, that's not true.

Q. He would be entitled to jump to the
conclusion that he was psychotic?

MR. SCHOBERT: Objection.

A, No, sir, not true.

Q. Well, tell me where I am wrong on that.

A, That's not true either. It's basically you
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are giving me aﬁ all or none phenomenon. First of all,
in this particular case there i85 no evidence of that --
what I would call jumping to the conclusion. Jumping to a
conclusion would be a disposition of a patient without any
particular history or physical. When you do a history and
physlcal and then make a conclusion, thaﬁ's not jumping to

a conclusion.

Q. Do you know anything about subdural
hematoman?
A, I have seen them., I don't know everything

about them. I know something about them.

Q. How many have you seen?

- I couldn't tell you exactly. I imagine it's
been 15 or so.

Q. Okay. 1Is there a difference in the
symptomatology presented between acute and chronic

subdural hematoma?

A. Yeg, quite a bit, as a matter of fact.
Q. Okay. What is the difference?
A, I think the primary difference in acute

subdural hematoma, the history of head injury is usually a
recent head injury problem, something that occurred
actually was the cause of a patient coming into the

emergency department. There alsc is a history of
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telatively rapid neurological deterioration, which may or
may not have proceeded all the way to coma, but frequently
there are laterilizing signs that are neurological
deficits that are on one side of the body and not on both

gides of the body.

Q. Okay. 1Is that an all or noihing kind of
situation?

A, Never.

Q. When you 2ay that there ig a recent
indication of trauma typically in acute subdural -- do you

recall that you said that?

A. That's what I said.

Q. Okay. Are you limiting that to any
particular age group, or did you relate that to Richard
White specifically or the‘genefal population, typically
subdural hematoma related to trauma?

A, My comments were related to the general
population of any age.

Q. Okay. And what is there in the history or
information that Dr. Davis had avallable to him either
that you read in his deposition or in his records that
indicates that the patient did not have an acute head

trauma in this case?

MR. SCHOBERT: Did not have?
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Q. Did not have an acute head trauma.

A, Well, there is no gpecific discussion in the
history of head trauma, and there is no specific findings
with regards to a problem in the -- that are visible on
the séalp, and there's no evidence of lateralizing signs.

Q. Okay. Well, put aside the symptomatology. I
am just talking about in terms of the history itself. 1Is
there any information that you have been able to glean
from any of the records or the deposition that Dr. Davis
was in good judgment able to rule out that there, in fact,
had been a recent trauma? How do you know he didn't fall
when he was in the bathtub and didn't hit his head on the
tub?

MR. SCHOBERT: Objection.
Q. Bow do you know that he hadn't been in an

automobile accident, you know, a half hour before he was

fcund?
MR. SCHEOBERT: Objection.
B From the records.
Qe From the records?
A, We don't know these things.
Q. What's there about the record that allows Dr.

Davis to conclude that there was not an acute trauma

involved in this case, if anything?
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A. Thig patient didn't have any, once again,
history or physical findings that would be consistent with
acute trauma.

Q. Well, he had a -~ what did you congider the
the onset of the acute episode?

MR. SCHOBERT: Of the chronic acute
subdural?

MR. TRACI: Of the problems of a
patient that's presented --

MR, SCHOBERT: 1In general?

MR, TRACI: In general.

MR, SCROBERT: Okay. Just wanted to

make ==~
Q. What do you mean by acute?
A, Host of the time the teason £for the patient's

presentation in the hospital emergency department would be
that particular trauma, sc the chief complaint would be
trauma.

Q. Okay. HNow, the man was found in a bathtub
and brought to Doctors and brought to Timken.

A, Correct.

Q. Okay. We don't know how long he was in that
bathtub, correct?

A, In terms of the exact number of minutes or
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hours.
Q. Minutes or hours or days.
A. Well --
Q. I mean it could Have been a week?
A. I don't think =zo.
Q. It's clearly -- that's not -

MR. SCHOBERT: Objection.

A, That's not possible from the £indings here.

Q. Can you put scme time period on how long he
was in the bathtub?

A. Sure., I think he was -~ from the records, he
was in the bathtub probably less than four hours.

Probably less than two hours.

Q. Wwhy do you say that?

A. Because changes in the skin occur from
constant submersion in the bathtub. If you are in the
bathtub with no water for hours or days, you are probably
going to have scme pressure S50res. |

Qo Okay. HNow, it is my understanding that, at
least from the records, that the cold water was running
when he was sitting in the bathtub.

A. Correct.

Q. There was no indication from anybody that the

water was running all over the floor or anything, so the
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drain must have 5een out, the stopper out?

A, Correct.

Q. Was that a fair assumption from what you
read?

MR. SCHOBERT: Obijection,

A. For -~ no. The stopper couid have been in
and the water turned on a moment before somébody was
there. We just don't know.

Q. It's your opinion that this man had been in
that bathtub for less than four hours?

A. Ne. I think I finally said less than two
hours.

Q. I am sorry. Less than -- I am sorry. Less

than two hours?

A. Yeah, yeah,
Qs When he was found?
3, With the water on. The skin changes when

it's been in water, soc I thought it probably waas for &
short time.
Ge Well, if he had been in the bathtub sitting

there 48 he was when he was found and I assume no water is
on, there would have been pressure sores?

A. If he was moving, probably not, but if you

were on the floor for several days, I would -- I can't
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prove it because of the documents, but I think somebody
something about that he Qas incontinent of urine or there
was stool in his pantes because he had been in that bathtub
for days, let's say.

Q. Bow about prassure sores?.

A, If he hadn't moved, he cert#inly would have
those. For instance, if you were unconscious =-=

Q. Thoge are some things that the emergency room

physician should on physical examination have picked up

and noted?
Ac !est
Q. Since they are not on there, you can safely

assume that Dr. Davie did the appropriate examination,
that he didn*t have that kind of thing?

A. I agree.

Q. S0 we are now left with the situation based
on your opinion that the man was in that bathtub for less
than two hours, corrett?

A. That's right.

Q. That’s‘the standard of care you would expect
of Dr., Davis to glean from that same evidence, using the
same ability to conclude and put together the information?

A, I would think he would come to a similar

coenclusion, although he may disagree with two hours. That
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was an arbitrary decision on my part,

Q. Based on that circumstance, isn't the fact
that this man was found under these circumstances a sudden
acute change of his condition; meaning that all that
occurred that presented him to the emergency room had

happened within two hours, that's an acute situation,

isntt {t?
MR. SCHOBERT: Obijection.
A, What's acute about it is ~~
Q. Not subdural. I am taliking about

presentation of this patient, the conclusion should be
there is some acute problem going on here to explain what
happened?

A, No, I don't follow that at all. I don't know
about the histeory of how long ﬁeople ﬁad felt that he was
missing or not responsive. I don't know that he would
have -~ that his behavior had been normal for gquite some
time, because he was just found in this condition. I
can't make the conclusion that that presentation is
necessarily acute.

Q. Okay. Is there anything acute about this
guy's presentation?

A, I don't know that that's possible to tell

that.
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Q. In terms of any analysis of physical £indings
and examination and altered mental status, anything else,
is there anything that would indicate that this is an
acute gituation?

A. No. I think that's why you do a history and
phsvical to try to get some hand on whetﬁer or not there
is an acute medjcal problem going on.

Q. I understand that, but given the history and
physical --

MR, SCHOBERT: From the history and
physical, is there any indication of acute
situation?

MR. TRACI: Yeah.

A. I am sorry. I misunderstood the gquestion.
We originallly started with signifidant presentation.

MR. SCHOBERT: He has a habit of going
back and forth.

A, After his -- no, sir, there is no evidence-tc
me that it was an acute situation going on.

Qe Is there any indication in the physical and
in the examination and the history that indicates that
this man could have had a neurological problem?

A. Yes.

Q. He could have had an organic brain problem?
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A, Yes.

Q. That could be a subdural hematoma?

A. Could be.

Qe Could be a brain tumor?

A, Could be.

Q. Could be an internal hemorrﬁage?

A. Internal other than a brain bléed.

Q. How about aortal risk?

A, Be no evidence whatever for that.

Q. Okay. Would you agree that a brain bleed or

brain tumor are life threatening situations?

A, No.

Q. Are they serious medical problems?

A. Yes.

Q. Can an acute subdural hematoma -- just 80 we

are clear on this, the difference between acute subdural
hematoma and chronic subdural hematoma is only the recency
of the bleed; is that correct? |
A, As I understand it, yes, with one exception
is that most of the éime if it's acute, you diagnose acute
subdural; that is, a patient that you had diagnosed it on,
and that means that you have some history. Obviously if
you have acute -- or a chronic, I am sorry, problem, there

was a particular moment in time when that problem started.
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Q. And it was acute?

a. It was acute except that there either was not
the history that was obvious or there were not the
physical findings that were obvious, so the patient's
problem progressed and the bleeding progresses 80 slowly
that there is no change in the patient‘s.behavior. There
i8 no immediate change in their neurologicél symptoms.
They may not be paralyzed on one side, so it's not obvious
when it starts.

Q. Acute subdural hematoma versus a chronic
subdural hematoma. elther one can have generalized
neurological deficits, is that right, aa opposed to focal
neurclogical deficits?

- I would guess that that might be poésible. I
would defer that question ©tO & NeUrOBULGELT.

Q. Well, you are making judgments in the
emergency room about the fact that there were no focal
neurological deficits, therefore he didn’t have any
obligation to diagnose a subdural hematoma. I would
agsume that if you are able toc make those kinds cof
judgments and statements, you ought to know whether or not
acute versus chronic subdural hematoma is a neurclogical

deficit rather than focal?

A, But the key to your question is am I 100
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percent.

Q. No, I don't -- no, no. It means more than 50
percent is more likely than not.

A, I can answer that,

Q. More likely than not?

a, No more than that, no. I wéuld see focal
generalized deficits with acute. |

Q. Than with chronic?

A. With chronic, I just mentioned what --

Q. Is it also true that acute subdural hematonma
cannot have focal neurological deficits, but only have
generalized type of deficits such as disorlientation,
confusion, altered mental status, things like that?

A, You are referring in this guestion to acute?

Q. Yes.

MR. SCHOBERT: Acute?

MR. TRACI: Acute.

MR, SCHCBERT: I thought you said
chronic.

MR, TRACI: No, no, acute,

MR. SCHOBERT: Can you read the
questicn back. I am sorry.

Q. Let me restate it. 1Isn't it true that acute
subdural hematoma can present without focal neurological
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deficits?

A. This time you are saying can I say is it
possible --

. Qs fes,

A. == or more or less than that? Possible?
Yes, it's possible.

Q. Is that something that an emeréency room
physician should know about, that it’s possible that you
could have acute subdural hematoma even without a focal
neurological deficit?

A, Yes, I think an emergency room physician
should know that.

Q. When a patient appears at the emergency room
and does have an altered mental status, has disorienation,
hag severely increased motor aetivity} has “agitation,
complains of headache, given those types of symptoms, is
it not true that an emergency rocm physician should
consider the possibllity of a brain bleed as a possible
explanation for that constellation of symptoms?

A, If thosé constellation of symptoms appear in
isolation from all other symptoms and all other things,
then I think you should be considered as a possibility for
brain bleed,

Q. In this case, in the context of all the
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brain bleed?

_A. Yes, Looking at a patient like this with
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those aymptoms, that would be one of the possibilities for

that constellation of symptoms,
Q. And one of the possibilities would be some

type of psychiatric disorder?

A. Correct.

Q. Okay. Of the two, which is more likely to be
either a life threatening or permanent disabling
situation, a brain bleed or psychiatric disorders?

A, Well, I can't tell you for sure. It seems to
me if a patient is suicidal and has some history'of
suicidal problems, it seems more 1i¥eiy to me a
psychiatric problem would be more life threatening than
the non-acute bleed.

Q. Okay. I am talking about a patient who is
going to be -- who i8 in the custody of people at 2
hospital, who is going to be kept in the hospital,

A. Correct.

Q. Is just goes to say he isn't going to commit

suicide in the hospital?

A. I wish I could guarantee that, but depending
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on what he's admitted to «-
MR, SCHOBERT: I am going to obiject

tc the gquestion. That assumes a whole lot of

stuff,
Q. Should Dr. Davis have ordered a CAT scan?
A, I think not.
Q. Even though you acknowledge the fact that

this could be a brain bleed based on the findings
contained in the record, he should have not ordered a CAT
scan to rule in or rule cut a brain bleed?

A, They certainly don't have to be done in the
emergency department.

Q. Would it be good practice to do that?

A, I don't think I would have objected from a
clinical standpoint, although I think he would have to

justify it, and I see not much of a justification for a

CAT scan.
Q. What would he have to justify?
A. Well, any time you do tests and anybody does

a test, you have to have a reasonable reason to do so on
an acute basis, and you need to have justification for
doing that test.

Q. Is there any more expense in doing a CAT scan

if you ordered it as an ER physician or if a psychiatrist
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orders 1it?
A, I think the technical answer is it might be,
but the practical answer is that's not relevant.
MR, SCHOBERT: He never said expencge.
c. fou have to =- you said there had to be a
justification for it. |
A. Why you should do the test. Jﬁst to db
tests, you should have good reason to do that in this
particular case.
Q. Thig patient. I had acgked and you saigd
a CAT ascan ==
MR, SCHOBERT: You meant in terms of
immediate?
THE WITNESS: Right.
Q. Now, you are talking aboﬁt the same thing?
MR. SCHOBERT: You interjected expense
in.
MR. TRACI: He said there had to be a
justification.
MR. SCHOBERT: Be didn't say expense.
MR. TRACI: Okay. Well --
MR, SCHOBERT: He said reasonable
justification., You never asked him what

reasonable justification is or the basis
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would be.
Q. What is the reasonable justificatioen and
bagis for a CAT scan?
A. You are asking me a gquestion? I am sorry.
Q. What is the reasonable basis and
justification for doing a CAT scan?

MR. SCHOBERT: In this casge?

A. In any case or justification in general?
Q. Yeah,
A, I think when the emergency room physician

suspected there is an acute neurological problem, there is
the likelihcod of it being detected with CAT scan, which
can be acutely life threatening and which may need
intervention within a short time periocd, then you just do
a CAT scan.

Q. Is the emergency room physician gualified to
diagnose acute subdural hematoma?

A, fes,.

Q. Are they gualified to diagnose a chronic
subdural hematoma?

A. I think s¢, yes.

Q. Okay. And is it your opinion that acute
subdural hematomas are immediately life threatening?

A, They can be. They often are not, but they




17
E;J 1 certainly can be.
2 Q. If an emergency room physician does suspect
3 | acute subdural hematoma, he should order -~ under the
4 standard of care he should order a CAT scan?
5 A, Yes.
6 Q. Why is that?
7 A. Well, the possibility of acute subdural
8 hematoma is that there is bleeding that will continue, and
9 there would be so much pressure on the brain that the
10 patient will die.
11 Q. In a chronic¢ subdural hematoma, is it the
12 standard of care to order a CAT scan if the physician
13 suygpects there is a chronic subdural hematoma?
14 A. 1 don't believe there is in emergency
15 medicine at all, which specialty I am ==
16 Qs Por any doctor?
17 MR, SCROBERT: Object.
18 MS. MINKLER: Object.
18 MR. SCHOBERT: He gualified earlier --
20 Q. You are‘an M.D.,, are you not?
21 A. Yes, sir.
22 Q. You went to medical school and you studied
23 subdural hematomas and CAT scans and all kinds of stuff,
24 maybe not CAT scans because they weren't in existence
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then.

A, I was just going to say that I wish I was
that young.

-Q. You studied all kinds of problems with
treference to the brain and what the impact of bleeding in
the brain would have upon a person? |

A, Yes.

Q. And that's something that you went over in
much greater detail as an emergency room physician?

A, Right.

Q. Because of the constant exposure to trauma
that you have down there?

A. Right.

Q. So speaking as a physician, an M.D. trained
in medicine having gone to medical school, on chronic
subdural hematomas, if you suspect that specific problem,
is it not true that the standard of care is to order a CAT
scan so that you can find out how large or how life |
threatening this subdural hematoma 18?

MS. MINRKLER: Objection.
MS. MOORE CARULAS: Objection.
A, That's not true.
Q. Ckay. That depends on the findings and

physical examination, correct?
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A, That will help you determine how life
threatening it may be.
Q. Chronic subdural hematoma, are you suggesting

that there was a bleed that was completed and that the
condition is a static condition in the head?
MR. SCHOBERT: 1In thié case?

Q. A chronic subdural hematoma, what is your
definition of that?

A My definition is that there is one of tweo
poesibilities, either there is a bleed which is completed
and the condition is static, or there is a bleed which is
ongoing, but it's & rate that is very, very, very slow.

Q. Or is there not a conditicn where you have a
chronic subdural hematoma and it continues to bleed at a
faster rate?

A, Well, I would then say acute subdural
hematoma superimposed on to chronic if I were asked to
define that one.

Q. Is there a difference in the standard of care
how you treat a chronic subdural with a superimposed acute
hematoma on top of it?

MS. MINKLER: Objection.

A, Acute bleed on top of that?

MS. MOORE CARULAS: Objection.
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A. Weli. when you say treat --

Q. Let me restate it.

MR. SCHOBERT: VYeah.

Q. Is there a difference in the standard of care
¢f what an ER physician is supposed to do with reference
to ordering or testing or further follow;up when there is
a chronic subdural hematoma that had previously leveled

off in terms of any findings that is now acutely bleeding

again?
MR, SCHOBERT: Assume he knows the =--
that the ER physician knows all ¢f that.
A, Well, I guess I doa't know how to answer that

question because you don't know if it's acute bleeding
again unless you do the test.

Q. I understand. And is it not a dangerous
condition for a patient just the same as a new acute bleed
would be?

MS. MOORE CARULAS: Objection.

qQ. That is a chronic that is -- re-bleeding is
in essence the same thing as acute bleeding because it has
now added extra volume and more displacement to the brain;
isn't that a fair statement, medically?

MR. SCHOBERT: Objection.’
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MS. MOORE CARULAS: Objection.

A, I am ~- I don't know because I don't know the
element of extra volume in the new blood., Extra volume
that is miniscule may not be as bad as if the volume were
iarge,

Q. Okay. But those are concluﬁiona after the
fact. I am talking about when you are presénted with the
problem by the patient, number one, there is an acute
bleed, you don't know what the volume of bleed is when yod
examine the patient?

A. Correct.

MR. SCHOBERT: Objection.
Qs Yfou have no way of knowing without some

diagnostic test?

A, Well, that's not frue.
Q. How do you know?
A. Let's say I examine the patient, the findings

are completely normal. There is no headaches. There is
no -- blood pressure, neurological examination all is
normal, and as you just propose, there is & bleed, given
that circumstance 1 would propose that the bleed would be
very small since it's not producing any symptoms. Give me
blood with an unconscious patient, it's going to be a

larger bleed.
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Q. In the first circumstances, to be fair, you
wouldntt diagnose a subdural hematoma because there are no
symptoms, correct?

MR. SCHOBERT: Object, You are arguing
with him. You are ~-

A, Certainly would get the diaénosia ¢f subdural
hematoma without symptoms.

MR. SCHORERT: Object,

Q. Let's start from the beginning, ckay? There
is a situation where a physician is presented with
whatever the man's symptoms are and it can be safely
dlagnosed as acute subdural, okay, minimal. You
understand what I am saying?

A, Well, not =~ rephrase. You can't make a
presumptive diagnosis until you do the testing. The
judgment of the emergency room physican is whether tests

are necessary for the diagnosis or not.

Q‘ okay-
A. Not whether the die flows there.
Qs When you make those judgments you have -- you

have been taking into consideration that if that judgment
is wrong, the patient could have a very serious brain

injury or death from it?

MR. SCHOBERT: Objection. Asked and
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answered.
Q. Correct?
A. Certainly.

. Q. Okay. Under those circumstances is it not
the standard of care to send the patient down for a CAT
scan when the alternative may be his deaﬁh or seriousg
brain injury?

MR. SCHOBERT: Objection.
Q. That'a the guestion.
A. The answer is no.
Q. Why not?
A. Because there is a relative likelihood -- we

have already been over that -- when the likelihood is low
and when it's more likely than not in your judgment the
patient has a psychiatric versus oréaﬁic, it is not the
standard of care to go after the most miniscule things
even if the potential outcome is death.
Q. If a subdural hematoma is on the differential
diagnosis of a physican as would -~
Mﬁ. SCHOBERT: BR physician?
MR. TRACI: Yeah, That's all ER.
MR. SCHOBERT: Well, I notice you've
been skipping back and forth. I just wanted

to make sure the reccrd is c¢lear.
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A. All right.

Q. Do you agree Dr., Davis should have considered
the possibility of a subdural hematoma from the signs that
he had in this examination?

| A. No, I think the possibility of organic brain
problem would be about as limited as he could get with
this history and physical.

Q. Okay. So you agree that he should have

congidered the possibility of an organic brain problem?

A, Possibly, yes.

Q. In this patient?

a. Yes.

Q. And should he have considered the possibility

of a psychiatric problem?

A. Correct.

Q. Should he have considered the possibility of
a medical problem here in this case other than an organic

brain problem, meaning some mental discrder?

A. Or certainly some metabolic disgorder.

Q. I am just separating out all the medical --
A. I understand, I am with you.

Q. Okay. Based on the fact that there is

sufficient symptoms present that would require Dr. Davis

to consider the possibility of organic brain syndrome, is
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it nevertheless Qour cpinicn that he d4id not have to 4o
anything to act on that, even though an organic brain
problem could have been life threatening?
MR. SCHOBERT: Objection.
Q. Is that correct?
A, I think that's what I am teiling you, yes.
MR. SCHOBERT: When you say acted upon
it ==

MR, TRACI: He has answered the

gquestion.
Q. Isn't it true that these symptoms at that
time that Dr. Davis examined Mr. White -- well, Btrike

Ehat.,
what do you consider an organic brain

problem? Would a brain tumor be one?

A, Yes.

Q. Would a chronic subdural hematoma be one?

A, Yes.

Q. Could an subarachnoid hemorrhage be ocone?

A, Yes. |

Q. Anything else?

A, Degenerative neurological diseases would all

come under that,

Q. Okay. And once you as an smergency room
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physician determine that it could be an organic brain
peoblem, the standard of care at that time is to either
order a CAT scan, MRI, if you believe it's immediately
life threatening; is that right?

MR, SCHOBERT: Objection.

A, Ro. ‘

Q. Tell me what the standard of c#re requires of
an emergency room physician that believes a patient may
have an organic¢ brain problem, what are you supposed to
do?

a, Supposed to try to make a decigion as to what
crganic brain syndrome he might have.

Q. Supposed to go further and clarify what in
that category it could be?

A. If that's what you thought the patient had.
You presented me with a patient who had organic brain
syndrome, I am teliing you that presented with that
particular patient, that it would be appropriate before
vou went ahead and tested to get some idea of what kind of
syndrome it might be. For instance, if it's Alzheimer’s
disease, you may approach it differently from a gun shot
wound to the head.

Q. Okay. In this case -~ you just told me a

moment ago that you thought that Dr. Davis could have
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diagnosed or should have considered in this cage an
organic brain syndrome and you wanted to go more in
general with it rather than to the subdural hematoma.
MR. SCHOBERT: Objection. That's not
what he said.

Q. Is that not what you said?

A. I remember we discussed that. 'I don't
remember my exact words.

Q. Could Dr. Davis have diagnosed acute eubdu:ai

hematoma here?

A. Wag it possible for him to diagnose --

Q. Yeah.

A. Based on the symptoms, no,

Q. How about chronic subdural hematoma?

A, Well, he could have diaghosed elther one., I

don't see the evidence for that, but could he have written
that down? Sure.

Q. Once the emergency rocom physician believes he
has -~ must have enough evidence to make a diagnosis of
some type of organic brain problem, isn't it true that the
only way to rule in or rule out which one it is and how
life threatening it is, is to run the diagnostic tests or
to bring in a neurologist or neurosurgeon to more

specifically clarify the diagnosis?
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A, I don't know that bringing in a neurologist
would help you determine the -~ in determining the
acuteness of life threat, but it would be appropriate
to == if you thought you had an organic syndrome, it would
be appropriate for a referral like that if you thought it
was not acute.

Q. What I would like to find ocut -~ I mean other
than the fact that you just say it's up to the judgment of
the ER physician, is there any standard at all in terms of
what you are supposed to do in making your judgment in
whether it's acute or not?

A. Certainly.

MR. SCHOBERT: You never asked him --

A, The emergency physician has an obligation ~-
Q. What is that?
A, ww to & department to decide the acuteness of

a patient's problem, first of all, how serious is the
threat to life or limb of what the particular patient has,
Once that determination is made, then the next obligation
is to decide disposition on that particular patient. The
disposition can range from being discharged to home
without follow-up to being admitted to the intensive care
unit or to the operating room; so to review, the

disposition is the the relative acuteness of the problem,
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and the secondary decision is to the disposition of the
patient.

Q. If a chronic subdural hematoma =-- strike
that, .0n your May 15 report you have down that the normal
approach after Doctors Hospital had examined him would be
for them to contact Doctors Hospital to falk to the
psychiatrist for direct admission, See thaf sentence?

A, Yeah. I think what I said was for the

emergency physician £rom Doctors Hospital would be normal.

Q. Dr. Jeun?
A, To contact the psychiatrist.,
Q. Where did you get that information from in

this case? What information doc you have that ==

A, The normal apptoach for that kind of
referral, a psychiatric referral frOm'Eospital A to
Hospital B in a normal appreach would be for the emergency
physician to contact a psychiatrist for admission.

Q. Okay. Well, the normal approach in this c&se
is apparently for the ER at Timken to do the evaluation,

no matter who referred the patient. Are you aware of

that?
A. Yeah.
Q. You are aware of that?
A, That's £fine.
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Q. The ER physician, regardiess of who else
evaluated this patient, is required toc make their own
assessment and evaluation of a patient; is that correct?

A, That seems to be their policy.

Q. That is indeed the standard of care, the ER
department is -- if you are examining thé patient, you are
supposed to do that examination yourseléf, cbrrect;
evaluate the patient yourself?

MR. SCHOBERT: Objection.

A. Ag opposed to -- I don't understand.

Q. Isn't it true for any physician, an ER
physician or any other physician, that when you do an
evaluation of a patient, you are supposed to dc your own
evaluation of the patient and come up with your own
diagnosis and assessment?

A, Correct.

Q. You are not supposed to be relying on what
gsome other prior physician has done, even though you co&ld
use that piece of information in your own assessment?

Hé. MINKLER: Objection.

A. Correct.

Q. You should not conclude anything because
someone else's evaluation may be organic or psychiatric or

anything else; is that correct?
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M5, MINKLER: Objection.

A, You are completely right. You need your own
information. You may make a preliminary conclusion, but
vyeu need to add in your own.

Q. Whether or not Doctors Hospital did or did
not diagnose an organic versus paychiatxiE condition does
not relieve Dr. Davis of his own responsibility to make
the appropriate diagnosis; is that true?

a. Can I explain what I was saying because -~

Q. Just talking about the ==

MR. SCHOBERT: Just answer.

Q. It's a different question.
A, All right. Reword the guestion.
c. Whether or not anyone else did or did not

diagnose organic versus a psychiatric'condition; br. Davis
has the independent obligation to make his own diagnosis

and asgessment?

A, Because he has seen that patient.

Q. Correct?

&, I agree,

Q. So if Doctors Hospital was right or wrong in

their diagnosis, that does not relieve Dr. Davis of his
standard of care in making his own evaluation and.

judgment, correct?
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a, In this case it 4id not, right.

Q. So what Doctors Hospital did to that extent
in their judgment or assegsment or examination is
irrelevant to Dr. Davis’' standard of care?

A. I agree completely.

Q. Okay. When you say in you:'report that in
your view the second evaluation at Timken exceeded the
standard of care, that opinion would be changed, would it
not, 1f you knew that the standard -- strike that.

In making that statement that it exceeded the
standard of care, you were assuming that the normal
practice was for Doctors Bospital to contact the
psychiatrist directly?

A. Could have been, but you are -~ I think we
agree. I understand that. I think what you are saying =~

Q. The fact tﬁat Davis examined him did not
exceed the standard of care?

A. That's right.

Q. So that part of your opinion just is from an
assumption that doesh't apply to this case in terms of
what the procedure --

A. I think you are right.

Q. Ags to what the procedure is?

A, I think you're right.
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Q. Okay. At one point you also have that Dr.
Davis' history supports suicidal type ideation?

A, Right.

Q. Meaning gas on in stove or oven?

A, Right.

Q. First of all, again it doesﬁ't gay that the
gas was emanating into the foom. All it says was on in
the stove, correct?

A. Right.

a. And indeed that could be a suicidal type
action?

A, Right.

Q. Wouldn't it?

A, I mean those are two different things. One

assumes that if you have suicidal a;tion, whether it's
pointing a gun at your head or slashing your wrists, If
it's ideation, wouldn't have that action.

Q. Okay. But isn't it true that as a physician
referring to those ~- you are making those distinctions
between sulcidal ideation and suicidal action because
those mean two different things in terms of the patient's
potential problem or diagnosis?

A, I think -~ yes, I think what we mean is if

there i8 action, we take it a little more seriously than
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just the ideation. The ideation should be taken serjiously
too.

Q. You have then suicidal activities are rare in
psychosis., 1Is that true?

A, No, I don't have that. What I have is
"suicidal activity are rare is psychosis.® That is a
completely meaningless phrase, which I have reviewed prior
to this, and I'm trying to think of what that meant. I am
almost certain what I did was stop in the middle of the
sentence and rewrite it, only my secretary -« either I
enunciate it or she didn't pick it up. It's meaningless,

and what I -~ I have no idea what the rest of the phrase

isg,

Q. It isn't suicide activities are rare in
peychoeis?

A. No,

Q. Are they common in psychosis?

A. Common being greater than 50 percent, I donft

know the answer to that.

Q- You don't have any -~
A, They are common.
Q. That is not your recollection of what you

intended to say in that sentence?

A, No. I guess it's a sentence becausge it ends
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in a period. 1It's meaningless to me.

Q. That is not a typo with I-S5 that should be
I-N7

A, It's an aborted thought.

Q. well, you go on and say, "1 should also say

it is relatively rare organic brain disease.® First of
all, is that true, suicidal activity is relétively rare
regarding organic braln disease?

A. Yes.

Q. When you take those two sentences together,
it seems as if they flow right into each other in a
logical way.

A, I agree it does, but I'm telling you I
reviewed that, and it makes no sense whatever to me
becauge it just isn't true., I have no idea. 1It's a £ypo.
I apologize, but I guess I am human. My secretary is
human. Suicidal activities are more common in psychosis
than they are in organic brain disease.

Q. And you referred to the impression from

Doctors Hospital that this patient had a psychiatric

illnesa?
A. Yes, I did.
Q. From where did you get that? Prom the ER at

Doctors Hospital?
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A, Yes.
Q. Is this something that was known to Dr.
Davis?
MR. SCHOBERT: Objection.
A, I have to tell you right now I don't remember

what he said in his deposition about memory of the Doctors
Hospital information, so I can't comment on it now.
Q. You have down here additional nurse reported

hallucinations, correct? That's in Dr. Davis' dictation.

correct?
A, Tes.
Q. They are a more active psychosis than organic

brain disease?

A. Right.

Q. Do you have any éxplanation why the
hallucination is menticned here, but from the same

psychiatric triage nurses notes his headache and dizziness

is not?
MR. SCHOBERT: Objection.
A, Sorry. ‘A:e vou talking about in my report
or =--
Q. Why is it that br. Davis would have only

written down hallicunations rather than headache and

dizziness when he is referring to the same psychiatric
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triage nurse and the same notes?
MR. SCHOBERT: Objection.
A, Ne, I can't explain.
Q. Doesn't that give you an indication that Dr.
Davis waes picking and choosing to f£it the conclusion he
had come to in that psychiatric test, oréanic brain
syndrome? A
A, Not at all, no.
Q. Does it raise that question in your mind at
all?
A. No.
Q. Is that because he says he didn't do that?
A. No.
Q. Is it the emergency room's duty to separate

acute from a chronic subdural hematoma?

A. Emergency physician's duty?
Q. Yeah,
A, Emergency physician's duties to separate

acute from chronic given a patient with a subdural, it
would be the emergenéy physician's duty to try and
separate acute and chronic.

Q. You have down on the bottom of the May 15
report, last line, in justifying the conduct of the

emergency room physician, you say you base that on the
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fact that, “There were no abnormalities of the vital signs
or of the physlical examination that would indicate an
acute or organic brain problem®; isn't that true?
MR. SCHOBERT: Wait a second. Where
are you at?
MR. TRACI: Last line; the May 15
report.
MR, SCHOBERT: I am sorry. I looked

right at it., Go ahead. Sorry. Exgcuse me.

Q. Correct, Doctor?
A Yesn.
Q. "Specifically the neurological examination

was grogsly normal®?

A, Right.

Q. In fact, based on'your prior testimony today
that's not true, it's not grossly normal? It was not
gross -- he had the altered mental status. He was
disoriented. He was severely agitated, motor activity
increased, all those things, so that statement in there is
not accurate at this time; isn't that true?

A, The motor neurological or I guess I should
say 1 have already indicated the altered mental status was
abnormal.

c. That's the neurological examination?




10
11
12
13
14
15
16
17
18
18
20
21
22
23

24

59

- Thaﬁ's part of the neurclogical examination.

Q. That'é a significant part of the neuroclogical
evaluation when you are talking about organic brain
syndrome, aren't you?

A, It's a significant part of the neurological
evaluation if you were talking about org?nic brain
syndrome.

Q. An emergency room physician can't just do a
neurolegical exam because that's only really looking for
spinal cord type of injuries or things like that. That

could more likely be that those would be symptoms of motor

deficits?
A, That's right, yes, sir. You have to do both.
Q. And specifically your statement in terms of

neurological examination, you but in ﬁhere as grossly
normal when he clearly had an altered mental.

A, I think I explained that in the next sentence
which says no paralysis was detected. And I was -- I aiso
said the patient was responsive to questioning and he's
aroused. There is also no history of sudden ot
precipitating changes in the patient's behavior pattern.

Q. Okay. First of all --

A, That explained, I think, what I meant by

grossly normal.
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Q. First of all, the patient was responsive to
gquestioning, and in fact Dr. Pavis, as you had testified
earlier, said that he wasn't responsive to guestions, he
wouldn't respond about his psychiatric history, he
wouldn't tell them what day it was. Which is it, he was

either responsive to guestioning or he wasn't.

MR. SCHOBERT: Objection.

A, Well ==
Q. What are you relying on?
A, I think he was responsive to questioning. If

1 asked a patient a question and the patient says, "I anm
not going to answer,* that is a response. BRot
responsiveness refers to just absence of any verbal
interaction.

Q. That is what the doctor indicated. The
doctor indicated, I beliaeve, in his testimony that the
patient would not answer any question about psychiatric
care. He didn't say, "I'm simply not going to tell you.*

MR. SCHOBERT: Objection.

Q. Bave yoﬁ conciuded that's what he said?

A, My conclusion is there was verbal
interaction, that he was satisfied that the patient would
not answer the question, but not that the patient remained

completely silent to questions.




LS

10
11
12
13
14
15
16
17
18
19
20
21

22
23

24

101

Q. You indicated a moment ago that you believe
based on all the information this patient had been in the
bathtub for a couple of hours?

MR. SCHOBERT: Objection, that's not ==

Q. Or in that house exposed to the condition for
a couple of hours, whatever was gqolng on;

A. I said that if you were under Qater, he would
be exposed to water, and that is less than a couple of
hours.

MR. SCHOBERT: I withdraw the objection
because he qualified my reason for my
objection.

Q. Based upon your answer to those gquestions
previously asked -- I don't want to get into all.those
again -- let me clarify that éoint which in your opinion
was, I believe -- is it still your opinion that there was
no history of a sudden or precipitating change in the
patient's behavior pattern that Dr. Davis should have
cencluded at the time of the emergency room visit?

A, Yes, it's still my opinion.

Q. Both acute and chronic subdural hematoma can
be detectable by CAT scan, correct?

aA. Yes.

Q. And all it takes for the emergency toom
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physician, according to your report, is if there is a
suspicion of acute problem, then he should order an CAT
scan; is that right?

- It says these tests. I think I referred to
CAT scansg --

Q. Right.

A, == are ordered, there is a susbicion of acute
problem within the brain that can be detectable by use of
the CAT scan,

Q. Okay. So all it takes is a suspicion by the
physician there can be acute problem in order to order a
CAT scan?

A. In terms as I said before == you're taking my
sentence out of context and interpretting it literally.
That would be any suspicion, but if you apply that to the
statements I already made about relative risk, then
certainly it would not. When suspicion is solo, it would
be ridiculous to order that.

Q. If an emergency room physician determines
that this patient ma§ have an organic brain problem, it is
your opinion that it may be approbriate under the
circumstances to refer that patient to some other
physician, either outpatient family doctor or attending

physician in the hospital, to follow up with whatever
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neurclogical testing or diagneoesis must be made?

A. Correct.

Q. And is it the standard of care for the
emergency room physician, knowing the fact that this
involves a potential of damage to the brain, to convey
specifically that concern they may have to the attending
physician to make it clear that they suspect there is an
organic¢ problem?

MR, SCHOBERT: Objection. Withdraw
cbjection.

A, I get -~ if I may paraphrase your question,
see if I understand it correctly. You are asking me if
the emergency room physician suspects that there may be
any condition which could be a potential problem for a
patient refferal, is there an obligation to communicate
that suspicion to the receiving physician, if he elects to

refer that patient?

Q. Communicate --

A, I agree with that.

o Communicate it clearly.

a, Right. It could be verbally or in writing,

but it needs to be communicated.
Q. Does acute psychosis communicate the fact

that Dr. Davis believed there was an organic brain problem
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involved here as one of the possibilities?

2, Well, since acute psychosis can be caused by
organic problems, it certainly does communicate that there
is some etiology for it, and it needs to be evaluated.

Q. Okay. There are two different things going
on here, First of all, Dr. Davis has testified that he
believed that this patient's problems could either have
been functional or organic.

MR. SCHOBERT: Objection.

MR. TRACI: Well, that's true.

MR, SCHOBERT: I know, but I am just
trying to protect the record. You may be
right, but whenever you start paraphrasing
testimony, I just get nervous.

MR. TRACI: Okay.

Q. It's my understanding, Doctor -- I think you
tead the history to know what he was saying -~ that Dr.
pavis from his evaluation of this patient and examinatidn,
et cetera, believed that this patient's problems as
presented at that emérgency room could have had an organic
or psychiatric etiology.

MR. SCHOBERT: Objection.

Q. Is that a fair statement?

A. 1 have a memory like that also.
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Q. Okay. HNow, under those circumstances was it
appropriate for Dr. Davis to have given or written a
diagnosis that more likely than not conveys psychiatric
rather . than organic?

MR. SCHOBERT: Cbjection.

a, I guess that would not be aéprop:iate, but I
am not aware what happened,

Q. The diagnoses was acute psychosis. Doesn't

that more than likely suggest a psychiatric =--

A, Mo, it doesn't to me, go that's why I didn't
understand.
Q. As an emergency room physician who is writing

down a diagnosis on emergency rcom charts for referral to
an attending physician upon admission, isn't it incumbent
upon you to apprise yourself of what the general medical
community of attending physicians would understand your
diagnosis to be and mean?

MR. SCHGOBERT: Objection.

A. I think we all come out of medical training
with a certain understanding of the way communications
occur and what certain things mean, and when we leave our
state of training to go to other sites, there may be some
difference; but in general throughout the country there is

fairly the same level of understanding. PBut your question
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relates to whether or not a physician has an obligation to
ascertain how other physicians react to their ways of
communicating, and the answer to that is I don't know.

. Q. Well, isn'‘t it important when you =-- wouldn't
it be important for an emergency room physician to make
sure that whatever hils impressions are; ére accurate and
properly communicated to the attending physician?

A, Yes.

Q. And if an emergency room physician is using
terms that he knowg aren't properly conveying the
information to a treating physician, then it's incumbent

upon that emergency room physician to make the proper

communication?
A, Certainly.
Q. That's for the p&tient's‘benefit?
A, Certainly.
Q. So if there is any confusion or doubt

associated with that communication, that falls upon
perhaps both physicians but certainly the emergency room
physician for the patient’'s benefit to make it clear what
the diagnosis is, what his interpretations are?

A. I think the emergency room physician should
make things clear, but there is no way for an emergency

room physician to know if another physician has doubt
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unless that second physician expresses such a doubt. I
don*t know that an emergency physician has the obligation
to follow up with :gceiving physicians, and say, "By the
way, did you have any doubts on what I wrote down or was
anything unclearz®

Q. Okay. Now, given a circumsﬁance where an
emergency room physician is trying to convef the fact that
this man may have some process going on in his brain
physically that can cause him brain damage, isn't it
inappropriate for Dr. Davis not to have made that more
clear to raise the index of suspicion of the attending
phvsician in this case?

MR, SCHOBERT: Objection. Asked and
answered.

A, I believe from the sum tétal of the material
I read that the diagnos of acute psychosis conveys that
particular information, and Dr. Davis knows the patient
got admitted and was not discharged to some nebulous
outpatient follow-up, and that was enough. No further
obligation is what I am saying.

Q. Okay. Is that true even if Dr. Davis was
aware of the fact =-- and I ask you to assume that this is
true -~ Dr. Davis is aware of the fact that the

psychiatric nurses and perhaps the psychiatrists were
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working under the assumption at the hospital that the
emergency roonm physicians were medically clearing the
patient; assume he had that kind of knowledge, would that
not raise his obligation to make a very clear conveyance
of the information that he suspected that this man had an
organic problem?

MR. SCHOBERT: Objection.

A. No, not at all.

Q. He had a right to just do what he did do, and
if the psychiatrist misunderstood or interpretted or
believed that he was medically cleared, that's the
psychiatrist's problem and not Dr. Davis?

MR. SCHOBERT: Objection,
MS. MINKLER: Objection.

A. There are two things. One is that actually
you said it much better than I did several dozen pages ago
when you talked about a physician has the obligation to
evaluate a patient, formulate thelr own opinion, 80 I |
really can't state it any better than you did, Secondly,
the term medically clear refers to the presence of acute
problem right at that time, and it does not refer to any
possibility of there not being a chrenic problem ot
possiblity of change in the patient’'s condition, and so --

Q. I agree with that, but what does the ER
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physician -- what is he regquired to do with reference to
his duty to the patient when he knows that the physician
he is referring the patient to, the attending physician,
is working under the assumption this patient is cleared of
all medical problems --

MR. SCHOBERT: Objection.

Q. -- as to the patient? Dces thét ralise the
obligation of the potential that the emergency room
physician ought to give that physician =--

aA. If & hypothetical emergency physiclan
thought -- if a hypothetical psychiatrist felt that they
were operating under the assumption that there is 100
percent impossibility of any organic problem, then the
emergency room physician would have the obligation to
communicate further or do something.

Q. I guess the bottom line what I am saying is
when you know a8 an emergency room physician that the
people you are referring a patient to either are
incompetent or don't understand your diagnosis or are
making an erroneous assumption about what an emergency
room physician does in terms of medically clearing a
patient, under those circumstances doesn't the emergency
room physician have as a standard of care designed to

protect a patient a greater obligation to make sure that
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he personally cohveys his concern and interest and makes
sure that the patient gets the proper test and procedures
done?

MR. SCHOBERT: Objection.

MS. MINKLER: Objection.

A, Well, that's very long, and.I think in terms
of incompetence, the approach would be that we should not
be referring to anybody that we think is incompetent. The
second category -- I forget the third category -- that of
a receiving physician who misunderstcod the role of the
emergency physician, if that was known, then the emergency
physician would have the obligation to communicate that
but would not have the obligation to, "be sure that
certain tests and procedures were done,*

Q. vital signs in and of themselves do not rule
in or rule out organic brain problem, do they?

A, Abgolutely correct.

Q. If a chronic subdural causes acute symptomé,
meaning now symptoms are starting, is that not then an
acute problem ==

MS. MOORE CARULAS: Objection.
Her: Objection.
Q. ~« requiring investigation?

A. It sounds circuitous. Are you saying the

1
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problem is acute or that is an acute problem?

Q. No. Is this chronic -~ if you had a subdural
or chronic problem of any kind that now presents acute
symptoms, meaning recent new symptoms, does that not make

what you have generally called a chronic problem an acute

preblem?
MS. MINKLER: Objection.
MS. MOORE CARULAS: Objection.
MR. SCHOBERT: Objection.
Q. That sounds obvious, but I guess I just need

to have you agree or disagree.

A, I think the answer to that is yes, but you
could say that about anything that's acute.

Q. what wae there in this record that allowed
Pr. Davis to conclude -- what support is there in the
record of the zymptoms that would allow you to say that
Dr. Davis, with these neurological abnormal findings that
he had, that this was not an acute problem requiring |
immediate treatment as opposed tc¢ something that could
wait?

A. The fact that the patient was conscious, the
patient moved all extremities, had no lateralizing signs,

had no vital signs and also did not seem to be

deteriorating and was under Dr. Davis cobservation, and I
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think ~- I wasn’t clear on this ~~ depending on bow nuch
information Dr. Davis had and he did not have a marked
deterioration during that time interval either, all that
indicates that this is not a hyperacute problem.

‘ Q. Well, what is hyperacute?

A, Hyperacture 1 was trying to differentiate
intervention in the emergency center versus intervention
at some later time after the patient is admitted.

Q. In terms of -~ in order toc be an acute
problem -- that's what I tried to ask you before in terms
of your definition of acute. In order to be an acute
problem, do the symptoms have to change right before the
doctor's eyes or in the hour or two in the ER or could
that be an acute change from the day before ER or from six
hours before or from a week before? What does acute mean?

A, The answer is that's a judgment the emergency
physician has to make based on the total information they
have, depending on what kind of disease process it has aﬁd
what kind of interventions are available.

Q. Ig it your statement that or your copinion
then that because it's a matter of judgment. it is not a
matter of standard of care with reference to the emergency
room physician? There is no objective standard of care in

terms of what is considered an acute problem and when one
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is not?

A. To angwer the guestion you asked
specifically, no.

Q. There is no standard of care of acute versus

non~acute in the action?

A, You're right.

Q. It's simply a matter of judgment?

A, Yesg,

Q. If the emergency room physician makes the

wrong judgment, that's tough, he wasn't below the standard
of care as you as an emergency toom physician understand
it?

A. Depends within which entity it was, what
happened. I mean you can make comments rega:diné
standards, but standards are fairly'séecific, 80 you have
to have a specific patient to compare the standards to.
Just to say acute versus chronic, there is no standard
that deals with that general term.

Q. Isn't it true that an emetrgency room doctor
should be able to function as an internist, surgeon,
psychiatrist, pediatrician, gynecologist, radiologist, and
indeed several other specialties all in one?

A, In the acute aspect of the problems -- of

gsome problems, yes.
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Q. So he's supposed to be a jack-of-all trades,
in other wordsa?

A, He or she.

. Q. He or she. I did not mean to make that
exclusive,

A. That's okay,

Q. So the answer to that is yes?

A, Yes.

Q. You are supposed to know enough about those

various areas in order to rule in or rule out or decide
whe & patient should be referred te?

A, To rule in or rule out is less common as to
decide where the patient should go.

Q. Is it the standard of care that he should
rule in or rule out certain things ==

MR. SCHOBERT: Objection.

Q. -=- in the emergency room?

A, It ia the standard of care that there are
some things that the emergency physician should definitely
rule in or rule out.‘

Q. Do you intend to express any opinion other
than what's contained in your report about what impact, if
any, Mr, White's not being diagnosed and treated as a

result of Dr. Davis' care had on his long~-term result?
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A, No.. I won't have any opinions about that.

MR. TRACI: OQkay. I don't think I have
any further guestions.

MS. MINKLER: No guestions.

M5, MOORE CARULAS: No questions.

(A discussion was held‘off the record.)

MR, SCHOBERT: We will agree on the
record if anybody needs this immediately to
get it to the various people that he can get
those corrections just as soocn as possible
to not hold up that process.

MR. TRACI: I don't care about
walver of signature.

MR. TRACI: You are going to hire him
for trial any way. »

(Deposition concluded and witness

excused at 3:40 p.m.}
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the State of Ohio, duly commissioned and gqualified, do
hereby certify that the within-named witness, BRUCE D.
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