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1 
2 OF CUYAHOGA COUNTY, OHIO 
3 
4 RAYMOND ZYWICA, et at., 
5 Plalntlffs, 
6 vs Case No. 419545 
7 SAFELITE CLASS COW., et al., 
8 Defendants. 
9 
lo 
1 1  
12 MONDAY, JULY 2,2001 
13 
14 
15 Witness herein, called by counsel on behalf of 
16 the Plaindff for examinadon under the statute, 
t 7 taken befare me, Vidan L. Gordon, a Regtstered 
18 Dfplomate Reporter and Notary Public in and for 
19 the State of Ohio, pursuant to lssuance of 
20 subpoena and agreement of counsel, at the 
2 1 offices of Highland Musculo-Skeletal Associates, 
22 Cleveland, Ohlo, commenclnp a t  9:40 o'clock a.m. 
23 on the day and date above set forth. 
24 
2s 

IN THE COURT OF COMMON PLEAS 

-11.1 

- - - * -  

DEPOSITION OF TlMOTHY L. GORDON, M.D. 

1.. 1. 

Deposltlon of TIMOTHY L. GORDON, M.D., a 
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1 APPEARANCES: 
2 O n  behalf of the Plaintiffs 
3 
4 HOWARD D. MISHKIND, ESQ. 
5 660 Skytight Offlce Tower 
6 Cleveland, Oklo 441 13 
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9 On behalf of the Defendantr 
10 Law OMces of Jan A. Saurman 
1 1  MICHAEL W, SLATER, ESQ. 
12 14650 Detroit Avenue 
1 3 Cleveland, Ohlo 441 07-42 10 
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1 
2 called for examination, as provided by the Ohio 
3 Rules of CIvil Procedure, belng by me Arst duly 
4 sworn, as hereinafter certlfled, was deposed and 
5 said as follows: 
6 
7 BY MR. MISHKIND: 
8 Q. Would you please state your name for 
9 the record. 
10 A. Timothy L. Gordon. 
I 1  Q. Dr. Gordon, my name is Howard 
12 Mlshkind. I don't belleve 1 have had the 
1 3 opportunity to take your deposition in the past, 
14 although 1 know that you have given deposition 
15 testimony before. That's correct, Is It not -* 
16 A. Yes. 
17 Q. -- that you have given ~ p o ~ ~ o n  
18 testimony? 
19 A. Yes. 
20 Q. And that we have not met in this 
2 1 formal settlng of a deposition before? 
22 A. Not that I recall. 
23 Q. Falrenough. 
24 
25 deposition before, let me give you a couple 

TIMOTHY L. GORDON, M.D., a wltness herein, 

EXAMINATION OF TIMOTHY L. GORDON, M.D. 

Even though you have given your 
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ground rules. 
Today Is a discovery depositlon. I'm 

going to be asking you some questlons. Make 
sure before you start answering the question 
that you understand my questlon before you 
venture an answer. Falr enough? 

A. Fair enougfi. 
Q. I'm not lntendtng to trlck you, I 

assure you on the record. I want to understand 
the basis for the opinions and a little bit of 
Information about you. 

A. All rlght. 
Q. Now, it is my understanding that you 

have personal counsel, Pat McLaughffn; true? 
A. Correct. He is our corporate 

counsef. 
Q. I had issued a subpoena to you to 

produce five categortes of documents and that 
subpoena was recelved by your offlce; true? 

A. Yes. 
Q. I have recelved a letter and had a 

conversatton wlth Mr. Mclaughlln. 1 believe you 
have the orlglnal o r  a copy of the letter that 
was faxed to me on Frlday -- It looks like you 
may have the ortgtnal of the fetter -- where 
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Mr. McLaughlln is, essentially, on your behalf 
objecting to the produdon of those documents 
and indicating that while you will answer 
questions today, you are not produclng any of 
the documents that I have requested. Is that a 
fair summary? 

issues of the subpoena, and my understandlng Is 
that that's correct, we won't be providing any 
of the 1099 forms. 

partner, but you personally -- ever had 
subpoenas issued on you for the productlon of 
Informadon relative to payments that you have 
recelved from defense counsel or Insurance 
compantes for purposes of your defense medlca1 
examinations? 

MR. SLATER: Objection. 
I have, you know, subpoenas served on 

varfous Issues -- I don't remember exactly what 
they were -- in the past. 

Q. Tell me what some of those Issues 
were that you had subpoenas hued to you. 

A. Well, again, I recalf the 1099 h u e  
simflar to this. 

A. Essentially he has responded to the 

Q. Have you petsonally -- not your 

A. 

Page 5 

1 Q. Okay. So this Isn't the first time 
2 that dnb issue has come up? In other words, 
3 Howard Mlshklnd dtdn't come up wlth the unique 
4 concept wlth regard to Tlm Gordon as it relates 
5 to requesting certain information from you; 
6 true? 
7 A. This Is not the first time I have 
8 seen something along these Hnes. Whether it's 
9 exactly the same or not, I don't know. 
10 Q. Has It been on more than one other 
1 1 occasion that you have had a subpoena Issued to 
I2 you for 1099 Information, to the best of your 
13 recollection? 
14 A. In the past, in general, I think It's 
15 been more than once. 
16 Q. To your knowledge, have you 
1 7 voluntarily ever produced any of the 1099 
18 Infonnatlon as It relates to payments received 
19 for defense medical examinations? 
20 A. Not that I'm aware of. 
2 1 Q, To your knowledge, have you, pursuant 
22 to any orders by any court, Issued or produced 
23 documents reflectlve of the payments that you 
24 have recelved for this defense medical 
25 examlnatlon business? 

II 
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1 A, Not that I'm aware of. 
2 Q. Just so 1 don't have to spend a lot 
3 of time on the issues, you have recelved the 
4 subpoena and you know what I have asked you to 
5 brtng; true? 
6 A. 
7 something my corporate attorney would really 
8 handle. 
9 Q. That wasn't my question. You have 
10 recelved the subpoena and you have seen the 
1 1 Items that I requested that you bring with you 
12 today; correct? 
13 
14 Q. You have the subpoena; true? 
15 A. I have seen the subpoena. 
16 
t 7 altogether, the five items requested to date for 
18 purposes of the deposltfon, you are not golng to 
19 hand me any Information refative to or 
20 responstve to any of those requests pursuant to 
2 1 instructions of your attorney; me? 
22 A. Well, yes. kr outltned In hfs 
23 response, that's what I'm going to go along wlth 
24 is what he advised me to do. 
25 Q. That's all I want to know. In 

All I can respond to that is that Is 

MR. SLATER Oblectlon to form. 

Q. Just so that we can sort of lump It 

Page a 
1 fairness to Pat, you are standlng on the 
2 instructtons of your attorney and you will not 
3 be produclng any documents untess some higher 
4 source so orders you to do so; correct? 
5 A, I'm not sure how to answer the 
6 question. I can only telI you that you have the 
7 response from Mr. McLaughlln, and that's what 
8 I'm going to go wlth today. 
9 Q. And you are not gotng to produce any 
10 documents; me? 
1 1 A. Based on his recommendattons, no. 
12 Q. Fair enough. 
13 
14 to Mr. Slater based upon your examlnatlon of 
15 Mr. Zywica for March 13, 2001. 
16 A. Yes. 
17 Q. Is that the only report that  you have 
18 Issued in this case? 
19 A. Yes. 
20 Q. I had a chance to look at  your file 
21 before the deposltlon and I thank you for that 
22 opportunity. 
23 You have varfous documents that you 
24 produced by way of notes, a questlonnalre that 
25 the patlent flied out, as well as your report, 

You lssued a report on April 30, ZOO1 

2 (Pages 5 to 8) 
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1 and then you have documen& that were provided 
2 to you by Mr. Slater; tme? 
3 A. Yes. 
4 Q. Has there been anything removed from 
5 your flle during the predeposltion meeting wlth 
6 Mr. Slater? 
7 A. No. 
8 Q. Nothing that you took out or that 
9 Mr. Slater took out for whatever reason? 
10 A. No. 
1 1 Q. So everythlng that you had in the 
12 flk before you met with Mr. Slater thts morning 
13 Is In front of you today? 
14 A. Yes. 
15 Q. And did you feel that you had 
16 sufflclent lnformatlon -- strlke that. 
17 The Informadon that was In the file 
18 and Is In the file In front of you today, Is 
19 thts the totality of all of the information 
20 that's been provided to you on Mr. Zywlca? 
21 A. Yes. 
22 Q. In other words, at  some point In 
23 time, were you provlded somethlng that you, for 
24 whatever reason, returned to Mr. Slater or threw 
25 out, or disposed of In some way? 
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1 A. Not that I recall. 
2 Q. So everything that you have revlewed 
3 ts in front of you as we sft here right now? 
4 A. Yes, as farasl know. 
5 Q. Do you fee1 as If you had enough 
6 information provided to you in order to form 
7 oplnlons In connection with thls case? 
8 A. Yes. 
9 Q. Let's talk about the fee for your 
10 deposltlon. I learned from Mr. McLau~lln at 
1 1 about 4:OO o'clock on Frlday that your fee for 
12 the deposition is $900 per hour; Is that 
13 correct? 
14 A. Yes. 
15 Q. And I take it that you met wlth 
16 Mr. Stater before the deposition; true? 
17 A. Yes. 
18 Q. You met wtth hlm for about a half 
19 hour, did you? 
20 A. Correct. 
21 Q. And you charged Mr. Slater on the 
22 basis of $900 per hour, as well; correct? 
23 A. Correct. 
24 Q. Now, dld you charge Mr. Stater for a 
25 full hour or only for a half hour? 
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1 A. Just a half hour. 
2 
3 would charge him for a half. 
4 
5 for his half hour and 1 wlll be billed on the 
6 bask of $900 per hour for the deposition today? 
7 A. Correct. 
8 Q. How long have you been charging $900 
9 for depositions? 
10 A, A number of years. 
1 1 Q. Tell me how many years. 
12 A. I'm notsure. 
13 Q. Well, how long have you been gfvlng 
14 deposltions? 
15 A. Oh, I have been fn practice about ten 
16 years. I mean, during the course of that tlme, 
17 about that perlod of tlme, you know, plus or 
18 mlnus a few years. I'm not sure exactly when 
19 the flat one I did was, but over that course of 
20 time. 
21 Q. For the better part of the ten years, 
22 you have been -- 
23 A. At some point In time, yeah. 
24 Q. Doctor, I am not trying to be 
25 dlfflcult. lt's lust that slnce you have 

I haven't charged him yet, but I 

Q. So he wlll be bllled for $450 an hour 
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1 testlffed on a number of occaslons, again, 
2 Howard Mfshklnd hasn't come up with a unlque 
3 question, and I'm sure you have been asked that 
4 repeatedly by attorneys In terms of how long you 
5 have been glvtng depositions, so having been 
6 asked that before, I'm sure you have thought 
7 about how long you have been testlfylng; true? 
8 A. Well, lt's the same response. I 
9 mean, I don't remember when I started, when my 
10 ffrst one was. Sometime In the early part of my 
1 I practlce. I don't exactiy remember when that 
12 was. But over the course of the years slnce I 
13 have been in private practice, I have given 
14 expert testimony. 
15 Q. You sard you have been in the 
16 practice for ten years? 
17 A. in private practice, yes. 
18 In a moment I want to talk to you a 
19 little bit about your educational background, 
20 but let me Rnlsh thls area flrst. 
21 In terms OF the Fee For $900, has It 
22 always been $900 per hour for the deposltlon? 
23 A. No. I thlnk at  some point in the 
24 inltial -- I think the Initial charge was about 
25 5800 an hour, and then that Increased to $900 at 

Q. 

211 6.771 -871 7 
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before @tal wfll be charged on the basis of 
$900 per hour, as well; correct? 

A. Correct. 
Q. So whether you spend a half hour or 

an hour with hlm belbre the deposition and an 
hour or N o  hours in trlal testlmony, It will be 
billed at $900 per hour? 

you are asking and so forth. It's the same 
rate. 

A. Right. It depends how many questlons 

Q. How verbose the lawyers are? 
A. in genera[, yes. 
Q. I want to ask you about -- agatn, 

this is a question that 1 know you have been 
asked before, so hopefully you will able to glve 
me a fafrly accurate estimate. Let's talk about 
on average, on a yearly basis, how many tlmes 
are you asked to give deposltion testimony? 

A. It's been averaging about t w k e  a 
month. 

Q. Now, would that be the dlscovery type 
of deposition that we are here today For as 
opposed to trial deposlffons? 

A. It just includes both. Depositions, 
period. 
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1 some point over the period of time. I don't 
2 remember exactly when. 
3 Q. And again, we are In the year 2001. 
4 Has It been $900, would It be fair to say, at  
5 least for the last four to five years? 
6 A. I'm not sure. I think It's been that 
7 for the Ian: couple. I'm not sure i f  It's been 
8 that long or not. 
9 Q. Does Tlm Gordon make the 
10 deteninatfon as to when to up the amount or is 
1 1 that a decision made by someone else? 
I2 A. That's a declsion I make. 
I3 Q. So at some tlme wfthln at least the 
14 tat couple years, If not longer, you declded to 
15 increase it from In the $8OOs to $9002 
16 A. Yes. 
17 Q. Would you have a record that you 
18 would keep as to when it was that you made the 
19 change from the previous rate to the current 
20 rate? 
21 A. No. 
22 Q. For purposes of your testimony at  
23 Mal, wit1 you also be charging $900 per hour? 
24 A. Yes. 
25 Q. And any prep tlme with Mr. Slater 
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1 
2 it a rule to Insist upon belng vtdeotaped? 
3 A. I have appeared In court on a few 
4 occasions, but most of the tlme It would be 
5 vldeo, on a vldeo basis. 
6 Q. If we looked back -- and again, this 
7 is an estimate, but over the course of the 
8 calendar year 2000, we would be iooklng at  
9 appr~ximately 24 depositions durlng the calendar 
10 year 2000? 
1 1  A. Roughly. 
12 Q. Agaln, all of those are billed a t  the 
13 rate we already talked about; true? 
14 A. Right, dependlng how long they last 
15 andso forth. 
16 Q, But, again, it's $900? 
17 A. Yes, it is. 
18 Q. How dld you determine that rate of 
19 $900 per hour? 
20 A. I felt It was approprfate based on my 
2 1 time, expertise, tralnlng, tlme away from my 
22 practlce, those kinds of thlngs. 
23 Q. Old you get any Input from any of 
24 your colleagues as to whether $900 was a 
25 reasonable per hour, reasonable or an 

Q. Do you appear In court or do you make 
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1 unreasonable rate to be charging? 
2 A. I think over the years, it's been 
3 discussed In general terms wlth people 
4 Informally that doctors, orthopedic surgeons, 
5 charge that area ballpark for expert testimony. 
6 Q. Do you know of other orthopedic 
7 surgeons that charge $900 per hour for their 
8 testlmony in the Cleveland area? 
9 A. WeII, let's see. I know that Crystal 
10 Clinic, they charge actually more for expert 
11 testimony. 
12 Q. What do they charge? 
1 3 A. I think It's In the area of $1 ,OOO. 
14 I'm not sure. That's kind of a memory guess, 
15 but I remember it was more. There are other 
16 physictans around here that charge flat fees for 
17 a deposlffon, let's say, 62,000, and that's what 
18 the deposttlon is going to cost you. 
19 Q. How much does your partner, Dr. Corn, 
20 charge? 
21 MR. SLATER: ObJectlon. 
22 A, I'm not sure at  this point, He may 
23  be charging $900 an hour, but that's something 
24 you would have to ask hlm. 
25 Q. Well, you guys are partners, you both 

4 (Pages 13 to 16) 
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1 do this kind of work. Are you telling me on the 
2 record that you don't know how much he charges 
3 an hour? 
4 A. 1 thInk he would charge $900 an hour, 
5 that's my understandlng at  thls point. I'm not 
6 sure if he has changed that or not. 
7 Q. When was the last time you were aware 
8 of the fact that he was chargtng $900 an hour? 
9 A. Maybe last year. 
10 Q. When were you last deposed? We are 
11 now at July, happy July 2nd. When was the last 
12 time you were deposed? 
13 A. A couple weeks ago. 
14 Q. And how many depositlons do you have 
15 scheduled this week? 
16 A. I thtnk this may be It. 
17 Q. When Is the next time you are 
18 scheduled to give testimony, efther by way of 
I9 deposition, discovery depositlon, or where you 
20 are made a movie star and put on videotape? 
21 A. I'm not sure. I don't think It's 
22 this week, but I'm not sure beyond that. 
23 Q. Is It possible that it may be next 
24 week? 
25 A. It's possible, but I don't know for 
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1 sure. 
2 Q. Who handles your schedullng on these 
3 Items? 
4 A. Myofllcestaff. 
5 Q. So you would have a calendar that 
6 would reflect, for example, when was the last 
7 t h e  that you met with a fellow like Mlchael 
8 Slater and Howard Mishklnd for a deposltlon, and 
9 when Is the next tlme you have sornethlng like 
10 thls scheduled? 
1 I A. I thlnk the schedule reflects a rough 
12 thing, but thlngs get cancelled. Things are on 
13 the schedule and get cancelled and don't get 
14 done and sometimes that's not reflected on the 
15 schedule because of clerical issues, somebody 
16 forgot to erase It or whatever. So I'm not sure 
17 if that is really reflective of what has or has 
18 not happened. 
I9 Q. More or less, your calendar, whether 
20 It has redactions or deletions for cancelled 
2 1 depositions, would reflect scheduled 
22 depositlons; true? 
23 A. Agaln, I'm not sure it's real 
24 accurate. It depends on who Is doing what, 
25 whether they are keeping track of It or not, So 
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1 I'm not sure Just how accurate that is of what 
2 has or hasn't gone on because of lust the 
3 clertcal Issue. 
4 Q. There is a calendar malntalned that 
5 does have that lnformatlon whether it's accurate 
6 or totally inaccurate; true? 
7 A. Well, we have a xheduilng calendar 
8 for patlents and what we are doing In the course 
9 of a day, and that's what It Is kept on. 
10 Q. So i t 's  kept on the patlent's 
11 schedule, as well? There is no separate 
12 calendar reflective of medical/legal work? 
13 A. That's correct. 
14 Q. And whether that calendar 1s accurate 
I5 or not, in terms of things belng noted on the 
16 calendar, or perhaps thlngs belng deleted when 
17 they are cancelled, that would be the best 
18 source of Information, would It not, to reflect 
19 the number of depositions that have been 
20 scheduled, say, for the year 20017 
2 1 A. Well, for what's schedured, again, 
22 it's the Issue of just because sornethlng is 
23 scheduled doesn't mean it's going to happen. 
24 Q. Doctor, don't misunderstand me. I 
25 acknowledge that somethlng may get cancelled. I 
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also acknowledge that there may be a deposition 
that takes place that for whatever reason isn't 
marked on a calendar that you are aware of; but 
that document, not perfect, Is the best source 
in terms of an overall statement as to the 
number of depositions that have been scheduled 
In the year 2001; true? 

A. I'm not sure. 1 keep track of what I 
have done. 

Q. Where do you keep track of it? 
A. My corporate counsel advked me to do 

that. 
Q. My question is, where do you keep 

track of it? Do you have your own personal 
calendar? 

A. I note them off as I do them. 
Q. Where do you note them? 
A. On a piece of paper. 
Q. Just a little scrap piece of paper or 

A. It's not a calendar. It's a pad that 

Q. So you have your own record, perhaps 

your own personal calendar? 

I keep track to document them. 

not a formal business document, but you have 
some notation that you record for your own 

5 (Pages 47 to 20) 
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purposes the deposidons? 
A. That's correct. Those are ones that 

have been done. 
Q. And where would that document be 

currently? 
A. it's in my possession. 
Q. Are you In a position to provide me 

with that? 
A. No. Because It's attorney work 

product. He has advised me to do this and it's 
somethfng we have done together, so I can't show 
that ut you. 

Q. That document does reflect the number 
of depositions, for example, In the year 2001 
that you have done? 

A. So far. 
Q. And tn the year 2001, what is your 

best estlmate as to the number of depositlons? 
We are now into July, so we flnlshed six months. 

A. It would be In the area of 12. 
Q. in terms of your defense medlcal 

examlnatlons, agaln, this fails In the category 
of Mishkind hasn't created this question on hb 
own, and Gordon has been asked It before, but 
Mtshkind wilt ask it of Gordon for the flnt 
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1 tlme, personally. 
2 
3 do you do, on average, durlng any given week? 
4 A, It's been averaging about eight a 
5 month, so you can break that down to about two a 
6 week. 
7 9. Do you have any medlcal exams 
8 scheduled this week? 
9 A. I don't know off the top of my head. 
10 Q. Would we have to check that calendar? 
11 A. Yes. Because I don't know. I'm not 
12 sure i f I do or don't at this point. 
13 Q. Do you have a document slmtlar to the 
14 document you keep track of your depositlons on 
15 t h a t  you mark down the examinations that you've 
16 performed? 
17 A. Yes. 
18 Q. And for the same reason that you deem 
19 that to be, quote, attorney work product? 
20 A. Client-attorney. 
21 Q. You are not gotng to produce that 
22 docum~nt? 
23 A. Right. He advised me I don't need to 
24 becaw it's between him and us. 
25 Q. You maintain that document solely to 

How many defense medica1 e~mina~ons 
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1 communi~ate wlth your persona[ attorney? 
2 
3 Q. In addition to personal Injury type 
4 of cases where you are called to do medical 
5 examinations of the type that we are here to 
6 talk about, have you ever served as an expert 
7 wltness in a medical rnalpractlce case? 
8 A. I have never testifled. 
9 Q. Have you ever written a report in 
IO connection with a medical rnalpractlce case? 
11  A. Yes. 
12 Q. How many? 
13 A. Afew. 
14 Q. What'sa few? 
15 A. Two or three. Not many, a few. 
16 Q. Are you currenQ serving in any 
17 capacity as an expert in a medlcal mafpractlce 
18 case? 
19 A. No. 
20 Q. When Is the last tlme you wrote one 
2 1 of those reports? 
22 A. Ayearortwoago. 
23 Q. Have you ever given a deposition as 
24 an expert in a medical malpractice case? 
25 A. No. 

A. To let him know how many f have done. 
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Q. The two or three cases, were they all 

A. Yes. 
Q. Are you currently a party to any 

A. No. 
Q. Have you ever been sued? 
A. Yes. 
Q. Have you ever gone to trlal? 
A. No. 
Q. How many tlmes have you had the 

A. Once. 
Q. 

A. Yes. 
Q. What was the result of that case? 
A, Oh, what did they say? It was 

withdrawn. 
Q. Dlsmissed? 

Q. Wentaway? 
A. They dldn't have a case. It was 

wfthdrawn. 
Q. Fair enough. 

on behalf of physfcians? 

Iitlgatlon, yourself, Dr. Gordon? 

misfortune of being sued? 

Was it here in Cleveland? Did the 
case arise out of treatment here in Cleveland? 

A. it lust -- 
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1 
2 acourtroom? 
3 A. No. 
4 Q. Falrenough. 
5 
6 thls offlce; true? 
7 A. Yes. 
8 Q. You also have hospltai prlvlleges? 
9 A. Yes. 
10 Q. What hospitals? 
11 A. Euclld, Hillcrest, Lake, Unlvenlty, 
12 Bedford, and Richmond, 
13 Q. Where did you go to medtcal school? 
14 A. Case Western Reserve. 
15 Q. Do you haveaCV? 
16 A. Yes. 
17 Q. Can you make that avaltable for me 
18 before, perhaps -- do you have It rlght here In 
19 theofflce? 
20 A. I don't have It with me, no. 
2 1 Q. It's probably up front? 
22 A. Correct. 
23 Q. Before we leave, do you think you 
24 could ask one of the glrls to print It up? 
25 A. That would be fine. 

You didn't have to see the lnslde of 

Your practice Is wlth Dr. Corn a t  
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1 Q. Have you published anything? 
2 A. Yes. 
3 Q. How many articles have you published? 
4 A. A few. 
5 Q. Deflneafew. 
6 A. You know, two or three. 
7 Q. Onwhattoptcs? 
8 A. Let's see. Developmentai varlations 
9 In extremlty development. Also, Imaging, 
10 regardtng MRI, ultrasound, x-ray and 
11 musculoskeletal. 
12 Q. Have you partictpated in any 
13 authorshlp of any chapterr In any orthopedic 
14 texts? 
15 A. No. 
16 Q. The Journals, the artlcles that you 
17 publlshed have been written and publlshed In 
I8 peer review journals? 
I9 A. Yes. 
20 Q. How long has It been since you 
2 1 publlshed something? 
22 A. Probably ten yean, 
23 Q. Do you do any teachlng? 
24 A. I have. 
25 Q. Are you currently doing any teaching? 
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1 A. No. 
2 Q. How long has it been, doctor? 
3 A. ProbabIy flve to ten years. 
4 Q. Are you board certlfled? 
5 A. Yes. 
6 Q. What board are you certified by? 
7 A. American Board of Orthopedic Surgery. 
8 Q. When dld you become board certified? 
9 A. '93. 
10 Q. Successful in your flnt attempt? 
1 1  A. Yes. 
12 Q. Have you reviewed any medical 
13 Hterature a t  all in connection wlth thls case? 
14 A. No. 
15 Q. Do you own any orthopedic texts? 
16 A. Sure. 
17 Q. Do you own Campbell's? 
18 A. Sure. 
19 Q. Do you constder CampbelI's to be a 
20 rellable orthopedic text? 
2 1 A. 1 thlnk it's a good reference text. 
22 Q. One from ttme to time you look to? 
23 A. From tlme to tlme, but it's a 
24 reference source. 
25 Q. But one that you own; true? 
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1 A. Yes. 
2 Q. And that you consider to be a 
3 reliable reference in the area of orthopedics; 
4 true? 
5 A. Well, I thlnk it's a reference. It's 
6 open to, you know, our lnterpre~~on wfth 
7 expertise, experience, so forth. 
8 Q. Do you deem it to be a reliable 
9 source; you, personally? 
10 A. It's somethlng that I would look at 
1 1 from time to tlme, but agafn, It's a reference 
12 source. 
13 Q. Falr enough. I'm not suggestlng It's 
14 the flnal word, But you conslder It to be a 
15 rellable reference source; true? 
16 A, It's a reference source, that's a11 I 
17 can tell you. 
18 Q. What journals do you subscribe to? 
19 A. Journal of Bone and joint Surgery, 
20 various other musculoskeletal journals, some 
2 1 throw away Journals, thlngs like that. 
22 Q. The gentleman seated to my right, 
23 thls young man here, Mr. Slater, have you ever 
24 met him before? 
25 A. I'm not sure 1 actually met him 
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1 before. 
2 Q. Have you done any c a m  at  his 
3 request before? 
4 A. I thtnkso. 
5 Q. How many? 
6 A. A few, I thlnk, not a lot. 
7 Q. It probably comes as no surprise that 
8 I am going to ask you what you mean by a few. 
9 A. As best I recall, maybe a couple or 
10 $0. 

11 Q. Are you currentIy working with 
12 Mr. Slater on any cases besldes the Zywica 
13 matter? 
14 MR. SLATER: Oblecdon. 
15 A. Not that I recall. 
16 Q. Have you ever testified at  deposition 
17 for Mr. Slater before? 
18 A. I don'tthinkso, 
19 Q. What about the law oMce of Jan 
20 Saurman that Mr. Slater Is associated with? You 
2 1 have done cases for lawyers in that firm before, 
22 have you not? 
23 A. Yes. 
24 Q. And glve me, again, your best 
25 mimate as to the number of cases that you have 
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1 done wlth the law offlces of Jan Saurman. 
2 A. You mean over the years I have been 
3 In practice, you know, I don't know exactly how 
4 many, because I haven't kept track of them, but 
5 I wouid say, you know, more than ten. 
6 Q. Okay. Besides Mr. Sister, are you 
7 worktng wlth any of the other attorneys a t  the 
8 law offfces of ]an Sauman, currently? 
9 A. Not that I recall. 
10 Q. You have worked wlth a number of law 
1 1 flrms in the City of Cleveland that I, from the 
12 plalndff s stde, refer to as defense flrms; 
13 ones that are hired to defend, that ask you to 
14 do defense exams. You have worked for other 
15 firms besides Mr. Saurman's, the law oMces of 
16 Jan Saurman; true? 
17 A. Yes. 
18 Q. You have worked wtth a number of 
19 lawyers that represent various Insurance 
20 compantes; correct? 
21 A. Yes. 
22 Q. This insurance company Is Wausau, 
23 How many cases have you done at the behest of an 
24 ammey d~fending a Wausau Insured? 
25 MR. SLATER: Objection, to the extent 
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1 that Wausau is not a party to this littgation. 
2 Q. Go ahead, doctor, you can answer. 
3 A, I don't know. 
4 Q. Have you done other cases that were 
5 Wausau? 
6 A. Yes. 
7 Q. How many Wausau cases? 
8 A. I don'tknow. 
9 Q. Have you done more than just this one 
10 case? 
1 1  A. I really don't know. That doesn't 
12 rlng, regtster as something I have looked at, 
13 Q. A couple questlons wlth some obvfous 
14 answers. 
15 I dldn't ask you to examine 
16 Mr. Zywtca; true? 
17 A. Correct. 
18 Q. You were asked by Mr. Slater to 
19 examine Mr. Zywica and to review records; true? 
20 A. Yes. 
21 Q. And then to report your flndlngs In a 
22 letter to him; true? 
23 A. Correct. 
24 Q. And as necessary, to testify relative 
25 to the opinions that you arrived at a t  the tlme 
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1 this matter goes to trial; true? 
2 A. If necessary, yes. 
3 Q. You weren't asked to provlde any type 
4 of treatment to Mr. Zywica; true? 
5 A. No. 
6 Q. And, In fact, s h e  1 was present at 
7 the time of the examination -- I know the 
8 answer, but I will ask It anyway -- you dldn't 
9 make any recommendations or suggestions to 
10 Mr. Zywlca during the course of your exam, did 
1 1  you? 
12 A, No. 
13 Q. We can certainly agree t h a t  you met 
14 Mr. Zywlca approximately two and a half years 
15 after this auto collision; true? 
16 A. Right. 
17 Q. Actually, it's been two and a quarter 
18 years, but I wlll take away a couple months. 
19 A. Okay. 
20 Q. Mr. Zywica was injured as a result of 
2 1 the automobile colllston; true? 
22 A. Yes. 
23 Q. Mr. Zywtca had how many MRls 
24 performed? 
25 A. Two. 
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1 Q. You actually never viewed the MRI 
2 films themselves, did you? 
3 A. That'scorect. 
4 Q. Never asked Mr. Slater to provide 
5 them to you; me? 
6 A. I thlnk we have talked about gettlng 
7 them provided at some point. 
8 
9 your discovery deposition, is it fat to say 
10 that at the tIme that the exam was scheduled, at 
1 1 the time the exam was conducted, as well as a t  
12 the time that you wrote your report back in 
13 April, you had not seen nor requested the MRI 
14 Rlms themselves; true? 
15 A. Well, I can't remember If 1 asked to 
16 ree them or not, i don't remember that. But the 
17 issue is, I have not seen them. 
18 Q. Has there been anything that you have 
19 requested of Mr. Slater that he hasn't provlded 
20 toyou? 
2 1 A. Other than the issue of talking about 
22 the MRI films, no. 
23 Q. Did you Inspect the physlcal therapy 
24 records for Mr. Zywica, as well? 
25 A. I went through the records that were 

Q. Well, as we sft here now, when I rake 
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1 provided to me. 
2 Q. And did they have all of the physical 
3 therapy records in there? 
4 A. I went througfi the records that were 
5 available. 
6 Q. To your knowledge, were you provlded 
7 with all of the physkal therapy records? 
8 A. You know, I don't know ff there are 
9 other records that weren't provided. I can only 
10 review what are provlded. 
1 1  Q. Have you been advised that there is 
12 information relative to Mr. Zywica, other than 
13 the MRls which we just talked about, that for 
14 whatever reason hasn't been provided to you? 
15 A. Notthat I recall. 
16 Q. Do you remember Mr. Zywtca 
17 independently? 
18 A. I remember aspects of hts exam, I 
19 remember him, and you, for that matter. 
20 Q. I'm a memorable kind of guy? 
2 1 A. It was a very pleasant experience. 
22 Q. Meeting me or Mr. Zywlca? 
23 A. You flrst. But I remember his exam 
24 more than anything. 
25 Q. Mr. Zywlca was a cordial indfvfdual, 
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1 was he not? 
2 A. I thought he was cordial. 
3 Q. Pleasant? 
4 A. Pleasantenough, 
5 Q. You didn't get the sense durlng the 
6 course of your examination that he was trying to 
7 fool you or exaggerate his symptoms, dld you? 
8 A. Well, durlng the course of his exam, 
9 I found a lot of inconsistency and I was 
10 concerned about: his authentictty atld effort. 
1 1 Q. His authenticity and effort. What do 
t 2 you mean by that? 
13 A. Well, he reported various complaints 
14 regardlng his left leg, at  times weakness and $0 

I5 forth, and then durfng his exam, he gave a real 
16 varlable effort at the strength testing. And I 
17 could tell from the physical exam that he wasn't 
18 glving me full effort; that he was changing his 
19 effort while we were doing It. 
20 Q. So It's your testimony that you felt 
2 1 as If he was Intentionally doing things to, 
22 perhaps, exaggerate his Injury? 
23 He was not glvtng me a good effort on 
24 the strength exams. He was showing signs of not 
25 giving maximum effort; In other words, making It 

A. 
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1 look ilke he had some weakness when he didn't, 
2 and that was a concern for me. 
3 Q. In what area did you feel as i f he 
4 was not giving maximum effort with regard to 
5 strength testing? 
6 A. Speciflcally, in the area of strength 
7 testlng on the dorsum plantar flexbn of the 
8 left foot. Page three of the physical exam, 
9 sir. 
10 Q. Where are you referring in your 
1 1 report? Where you state he demonstrated 
t 2 variable effort on reslstlve strength testing on 
13 dorsum plantar flexion, that is one of the 
14 areas? 
15 A. Yes. 
16 Q. When you say variable effort, what 
17 specifically was he doing that you defined as 
18 not gtving maxlmum effort? 
19 A. Well, when I was examining his leg -- 
20 and we are looking for strength and we are 
2 1 looking for muscle contraction of speciflc 
22 muscle unla In the lower extremity, In thls 
23 case the left leg -+ that I could detect that he 
24 was not tryhg with a conslstent effort to show 
25 me the strength in that lower extremity. 
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And that  there was cogwheels. And 
cogwheels Is relating to breaking effort. It's 
not relating to any nerve infury or any atrophy 
or any physiologlc Issue, It's a lack of effort. 
I am Wng  now, I am not trying, and that's 
preay well understood In people that examine 
the musculoskeletal system. 

In thts case, it was just apparent to 
me that he wasn't glvlng me a consistent effort. 

During the examlnation, the strength 
testtng on the dorsum plantar flexion, do you 
recali whether or not Mr. Zywlca was 
experlencing any dlxomfort or paln? 

Q. 

A. No, he wasn't. 
Q. By the way, doctor, I note Just as an 

aslde, you have a sheet In your Rle, one page, 
front, that contalns your notes; correct? 

A. Yes. 
Q. You also have a questionnaire that 

you had had Mr. Zywlca flii out when he arrived 
before your exam; true? 

A. Yes. 
Q. Is there anything else besides the 

one page and then the questionnaire that was 
filled out by you before or during the 
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examlnatlon? 
A. Well, the questlonnafre was not 

filled out by me. 
Q. I stand corrected. The questionnaire 

was filled out by Mr. Zywlca before the exam. 
Your note was filled out during the exam. 

Was there anything else that was 
created, if you will, during the course of the 
visit to your oMce? 

A. As far as handwrltten, no. 
Q. Doctor, what I am going to have 

VMan do is mark these as exhibits. I wlll let 
you retain the original, but before we leave, we 
will just make a Xerox of this and then with 
Mr. Slater's permisslan, we will substitute 
xeroxes of the exhiblts to the deposidon, okay? 

A. Sure. ..... 
(Thereupon, CORDON Deposition 
Exhiblts 1 thru 4 were marked for 
purposes of Identification.) 

.*..- 
Q, lust as an aside, Exhlbtt 1 is a copy 

or the orkglnal of your notes that you took 
during the course of the examlnadon of 
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1 Mr. Zywica; true? 
2 A. Well, thk Is just a notatlon of the 
3 'outline of the history. 
4 Q. Are there any other notes that you 
5 made during the examination? 
6 A, Well, I dictated the history 2nd 
7 physical Immediately after the examlnation and 
8 that's In the report. 
9 Q. That's in the typed repon? 
10 A. Correct. 
1 1 Q. Is there anything else that you wrote 
12 out other than what's on Exhibit 12 
13 A. No. 
14 Q. By the way, the report was prepared 
15 April 3Oth, and your examlnation was on March 
16 13th. When did you dictate the hlstory and 
17 physlcai? 
18 A. lmmedlately after the history -- 
19 well, the history and physlcai, Immediately 
20 after the evaluation. 
21 Q. How do we know that? 
22 A. Because I dlctated it on my dictating 
23 devlce and then would go on wlth the repon a t  
24 some point. 
25 Q. Why wasn't the report then prepared 
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1 until April 30th? 
2 A. There may have been scbedullng 
3 delays, you know, typlng delays, so forth. 
4 Q. What did you do with the hlstory and 
5 physlcal that you dictated on March 13th before 
6 you flnished the report of April 30th? 
7 A. Well, I would either leave the tape 
8 on the chart and contfnue on with It later or 
9 sometimes they will type it up, lust a history 
10 and physlcai, wlth nothing else -- 1 don't thlnk 
11 that was the case with this one -- and then I 
12 would continue on with It at  some point Iater. 
13 Q. You have a fairly common format that 
14 you use for purposes of your reports, don't you? 
15 A. Well, as far as dlctatlng the hlstory 
16 and physlcai, that's what I do wlth everybody I 
17 see, inciuding my own patients. 1 dictate the 
18 hlstory and physical fight after seeing them. 
19 Q. But in terms of the reports that you 
20 disseminate from these defense medical exams, 
2 1 you have a falrly common format that you use in 
22 reporting your findings to attorneys, do you 
23 not? 
24 A. Well, I'm not sure what you mean by 
25 format. I have already told you that my routine 
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1 is to dictate the histoty and physical right 
2 after I saw the person. 
3 Q. And you normally have your reports 
4 prepared at  or near the time of the exam, don't 

6 A. Well, that's variable. It just 
7 depends what Is going on and the dictation and 
8 soforth. 
9 Q. Well, doctor, In fairness to you, I 
10 have seen a number of your reports. i t  probably 
1 1 comes as no surprise. 
12 Can we agree that most of the time 
13 when you do an exam, your report is generated 
14 much sooner than a month and a half after the 
15 examhation? 
16 A. It lust depends on the situatlon. It 
17 depends on the sltuatlon of each one, as 1 
18 already told you, 
19 Q. More often than not, don't you 
20 prepare the reports close in time to the exam? 
2 1 A. It depends if all the records are 
22 there at  that potnt, i f  everything I need is 
23 there at  that point, or I'm not running out to 
24 the hospital, or somethlng. 1 mean, there is a 
25 lot of factors that can go Into it. 

5 you? 
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1 Q. I understand that, but on average, 
2 would you agree that you more often than not 
3 prepare your report within days or weeks, not a 
4 month and a half after the e ~ r n l ~ a ~ o n ?  
5 A. Agaln, I don't really keep track of 
6 that. There are cases where not all the records 
7 are comtng, there are more records to come In 
8 and I wilt walt undl I have the records. That 
9 does happen fairly frequently, so I don't really 
10 keep track of that one way or the other. 
1 1 Q. 1 guess you can't answer. You are 
12 the one that prepares the reports. You are the 
13 one that does this business, and If you just 
14 can't answer that quesdon, which I think Is a 
15 pretty simple question, I wfil move on to 
16 another one. 
17 Fortunately, my unde~tandlng Is that 
18 more often than not when you do a defense 
19 medtcal exam, you prepare the report within 
20 days, IF  not a week or XI after the exam as 
2 1 opposed to, in thls case, a month and a half. 
22 AH I'm asking you is whether or not 
23 that's an accurate statement in terms of your 
24 normal practice or not? 
25 A. The issue, and what I am trying to 
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I tell you, It's not somethlng I keep track of. 
2 Q. So you can't answer the question? 
3 A. When you are saying more likely than 
4 not this frequency, I don't know If It's more 
5 likely than not. I tried to expialn It to you. 
6 Q. That's all right, doctor, I will 
7 accept the answer. I am here to get your sworn 
8 testlmony to understand what you are going to 
9 say. 
10 
11 questionnalre that Mr. Zywica would have filled 
12 out; true? 
13 A. Yes. 
14 Q. And Exhibit 3 Is the pain pattern 
15 drawing that he would have filled out? 
16 A. Yes. 
17 Q. And flnally Exhibit 4 is lust general 
18 patient information, part of which he is asked 
19 to fill out, the balance of which he Is told by 
20 your office personnel not to bother wlth; true? 
2 1 A. I'm not sure what they told hfm and 
22 dldn't tell htm. 
23 Q. They do what you tell them to do, do 
24 they not? 
25 A. As far as this form, I'm not sure 

Exhlbtt 2 Is the one-page 
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1 what they told them or didn't tell them. I ' 
2 wasn't there for that. 
3 Q. That's not my question. This form is 
4 something that you use wlth all of your 
S examinations; true? 
6 A. Yes. 
7 Q. And you know the people that work for 
8 you tell patients, whether they appear with or 
9 without a representative, as to what portion 

10 needs to be fllled out and what portton not to 
11  fflf out; true? 
12 A. You know, that's not somethlng -- I 
13 don't think I have sat down and discussed that 
14 with them. 
I5 Q. So they do it on their own? They 
16 decide what they tell the patient to 011 out 
17 and what they can leave blank? 
18 A. My understanding is what they are 
19 trying to get is just the general information 
20 and then lust a slgnature on It that they can 
21 say this Indeed Is the person being examined and 
22 that's the extent of what I know they are doing 
23 with that partlcular page. 
24 Q. there is nothing on that particular 
25 document that Mr. Zywlca wtthheld or In any way 
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1 provided in a false light to you for purposes of 
2 background information; true? 
3 A. I don't know. 
4 Q. Well, as you sit here now, can you 
5 tell me whether there Is anything that he 
6 presented in those documents that was in any way 
7 false or misleading? 
8 
9 don't know the answer to. 
10 Q. These are documents you had In front 
1 1 of you at the time you prepared the report. Is 
12 there anythlng In those documents fabe or 
13 mlsieading on behalf of the patient that you 
14 reported in thfs case? 
15 MR. SLATER: Objectlon. 
16 A. There Is patient Questlonnalre issues 
17 where he responded to thlngs. For example, you 
18 know, what do you drlnk and how frequently. I 
19 don't know if that answer is accurate or not, I 
20 don't know. So that's why 1 am answerlng that 
21 way, because I don't know. 
22 Q. Is there anything that is material tn 
23 those exhibits that In any way you believe he 
24 was misleading to you? 
25 MR. SLATER: Objectlon. 

A. I feel you are asking me a question I 

Page 46 

1 A. Well, you know, 1 don't know what you 
2 mean by misleading. The Issue of past medical 
3 history, there is an issue regarding another 
4 broken jaw, another low back injury. That's not 
5 in what he wrote down in the questionnaire. 
6 It's not there. I don't know If he Is trying to 
7 mislead me or not. I can lust say, It's not 
8 there. 
9 Q. Okay. Anythingelse? 
10 A. Well, there Is the Issue of the pain 
1 1 pattern drawing, that's a subjective Issue. 
12 That's something he Riled out and he has flfled 
13 It out and I can look at It, but I don't know If 
14 that's really the case or not, the issue of 
15 sub]ective. 
16 But you have no basis to say when you 
17 saw him In March of 2001 that the areas where he 
18 had complaints of paln were not real? 
19 A. Well, when I saw hlm, as we indicated 
20 earlier, in the actual exam, there was a concern 
2 f about the authenticity of hls effort in the 
22 exam. We already talked about that. 
23 Q. But I'm asking you speclffcally with 
24 regard to the paln pattern or the areas he 
25 Indicated that he war experiencing pain, are you 

Q. 
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1 testlfylng under oath that In your optnlon that 
2 he indicated on that document In March of 2001 
3 that he had paln In those areas? And I think 
4 there is also a level. And that he was being 
5 less than honest with you In terms of what he 
6 Indicated on that patlent pattern drawlng? 
7 MR. SLATER: Objectlon. 
8 A. Well, the Issue is, this Is something 
9 sublective that he can basically tell me 
10 whatever he wants to. 
1 1 I am lust asking. I know that there 
12 are issues of subjective complaints and 
1 3 obfectlve findings. I'm asking you, can you say 
14 under oath that Mr. Zywlca dld not, in fact, 
15 have pain where he demonstrated on that patlent 
16 pattern drawlng he was having complalnts? 
17 A. Well, what I can tell you Is that 
19 durlng the exam iwlf, there was no indlcatlon 
19 that when I was checking his strength In hls 
20 lower extremity that was causlng any pain. So I 
2 1 know that for sure. I can state that  under 
22 oath. 
23 Q. But with regard to the patient 
24 pattern -- and again, we can go through every 
25 X -- I'm asking you, can you state based upon 

Q. 

Page 48 

where he Is describing that he has paln on that 
exhibit, can you state under oath that my 
oplnlon Is that Mr. Zywica did not have pain 
where he indlcated on the drawing he was having 
pain? 

A. I'm not really sure that's a falr 
questlon, because it's the Issue of what pain 
is. Pain is purely subjective. 
Q. I understand that, doctor. That's 

why I am asking. 
A. By the nature of that, 1 cannot say 

he Is not havtng pain there, because he can tell 
me he Is If he Isn't and sometimes It's 
difficult to tell. There was nothing in the 
exam that supported It. 

Q. Frequently, doctor, from tlme to tlme 
you see patients on your own that have fnjurles; 
correct? 

A, Yes. 
Q* 

A. Correct. 
Q. 

You don't spend your entire career 
dolng defense medical examlnatlons; correct? 

In fact, why don't you tell me -- can 
you tell me the percentage of your practice that 
Is dedicated to dolng thls type of work Venus 
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examlnation. I looked at  your note and I could 
not detect whether you had indfcated any t h e  
for the examlnation. 

A. You mean the actual physical exam? 
Q. Well, starting with the history. 

What tlme was the examlnation scheduled for? 
A. 1 don't recall. 
Q. Would it surprke you to know that 

the exam was scheduled to start a t  1 1 :OO 
o'clock? 

A. You know, I don't recall when It was 
scheduled to start. 

Q. You wouldn't take Issue with me when 
I say If was scheduled for 1 1 :OO o'clock on the 
date of March 13th, 2001 ? 

or wasn't, 1 don't remember. 

you? 

A. Well, I can't conflrm or say It was 

Q. You don't have it marked down, do 

A. No, I don't mark It down. 
Q. Okay. And If I told you the exam 

didn't start until 1 1 :20 a.m., would you have 
any ream to dlspute that? 

A. Agaln, I don't recall when the exam 
started. 
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1 actually treating your own patients? 
2 A. 1 can't tell you a percentage. 
3 Q. Well, whatever percentage of your 
4 practice is treadng your own padents, you have 
5 padents who present after an Injury where they 
6 have subjecthte complaints of pafn, where you 
7 are unabte to eilclt on your examination any 
8 objective evtdence to correlate wlth those 
9 subjective symptoms; true? 
10 A. Well, that situatlon In general can 
I 1 come up and it can come up in a lot of dlfferent 
12 settings. 
13 Q. And It happens when you see your own 
14 patlents; correct? 
15 A, It can. Under speclnc settings and 
16 we look for objective things to support that. 
17 Q. But you don't always flnd in 
18 orthopedics objective flndlngs to correlate with 
19 the patient's subjectlve complalnts; true? 
20 A. Sometimes that can be the case, but 
2 1 it really depends on the specifics of the 
22 situation, and they are all a fittk different. 
23 You look for the overall situation of what Is 
24 golngon. 
25 Q. Okay. Let's tafk about your 
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1 Q. Would you have any basis to dlspute 
2 that then If I told you It started at 1 1907 
3 A, I don't remember if It did or didn't. 
4 I just don't remember. 
5 Q. Would you have any basis to dispute 
6 that, doctor, yes or no? 
7 A. I don't know when It started. 
8 Q. Would you have any bash to dispute 
9 that if I told you It started at 1 1 :20? Would 
10 you have any bask to dlspute that, yes or no? 
11 A. No. 
12 Q. Do you know how long your hlstory 
13 took to obtafn? 
14 A. No. 
15 Q, If I told you It took from 11 :20 to 
16 1 1 :37, 1 7 rnfnutes, would that surprlse you? 
17 A. Again, i dldn't keep track of It. 
18 Q. Would you have any basts then to 
19 dlspute the statement that It was a 17 minute 
20 hlstory? 
21 A. I told you, I dldn't keep track of 
22 it, so I don't know how long it took. 
23 Q. Would you have any basis to dispute 
24 that If I told you It was 17 minutes; yes or no? 
25 A. I can't tell you it was longer or 
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1 less. So, no. In essence, no, I don't know how 
2 long It took. 
3 Q. My question agatn -- It's not as 
4 complicated as you are making it. You don't 
5 have any basis to dlspute my statement that It 
6 started at  1 1:20 and ended at  1 1:37; true? 
7 A. No. I told you, I dldn't keep track 
8 of It. 
9 Q. That you have told me, but that 
10 wasn't my questton. 
11 
12 itself, do you know when that started? 
13 MR. SLATER: Objection. 
14 A. No. 
15 Q. 
16 was over at I 1:51, six minutes, would you have 
17 any reason or bask to dlspute thar? 
18 A. Agaln, 1 didn't keep track of It. I 
19 don't keep track of the tlme of exams, so I 
20 don't know one way or the other. 
21 Q. Do you have any basls to dlspute that 
22 It was slx mlnutes to do the physical 
23 examlnatlon; yes or no? 
24 A. No. 
25 Q. Okay. How much dld you charge for 

I'm asking you, what about the exam 

If I told you It started at 1 1 :45 and 
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1 the exam, the defense medical exam In thls case? 
2 A. I don't recall what I charged for lt. 
3 Q. Do you have a standard rate that you 
4 charge for the exams? 
5 A. No. 
6 Q. How do you base the charge? 
7 A, i Just base It on time, expertise, 
8 Involvement, that kind of thlng, They are all 
9 dtfferent. 
10 Q. Well, do you charge extra if you have 
11 to revtew extra records? 
12 A. After I have already prepared a 
13 report, yes. 
14 
15 you charged In this case? 
16 A. I don't, no. 
17 Q. How would we go about checking that? 
18 A. I'm not sure If that Information is 
19 available, If It's already been sent out. I 
20 don't know If we have it or not. 
21 Q. Let me ask you this, doctor. 
22 A. I'm not sure It's been paid yet, I 
23 don't know. 
24 Q. You are responsible for lssutng the 
25 blll, correct, or at least telllng someone at 

Q. Do you have any record as to how much 
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th is  office how much to charge for the defense 1 
2 medlcal exam; me? 
3 A. True. 
4 Q. And is It your testimony that each 
5 exam vades In terms of how much you charge? 
6 A. I don't have a flat fee. 
7 Q. For example, the depostdon, you say, 
8 you charge $900 per hour. Do you base your exam 
9 on the basls of $900 per hour? 
10 A. No. 
I 't Q. 
12 than $900 per hour? 
13 A. I t 's  not done on an hourly basis. 
14 Q. So you lust decide how much you want 
15 to charge this particular lawyer or thls 
16 particular Insurance company for this particular 
17 case? 
18 A. Based on the time spent, the 
19 expertk Involved, thinking about It, what 
20 preparing the exam Is worth, that's what I 
21 charge. 
22 Q. Given the fact that Mr. Zywica from 
23 start to Rnlsh was wlth you for 31 minutes, and 
24 given the fact that you have records here that 
25 you revlewed, If you were to sit down now and 

Is It more than $900 per hour or less 
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1 submit a bill to recreate In your mfnd, based 
2 upon your experience, your time, the complexity 
3 of the case, how much would you likely submit 
4 for the charge for thls case? 
5 A. Well, I thlnk that's kind of tough to 
6 do to make that decision after I actually do it. 
7 That was some time ago. 1 can gfve you a range 
8 of what 1 mlght charge. 
9 Q. Please. 
10 A. It would be anywhere from $500  or so 
1 1 to $2,000 or so, In that rough range. 
12 Q. In your file, you don't have a copy 
13 of the billlng record for the charge for your 
14 medical exam for Mr. Zywfca; me? 
15 A. No. 
16 Q. Can you kll me In this case whether 
17 or not you charged for additional review of 
18 records? 
19 A. I don't recall. 
20 Would it be unusual for you In a case 
2 f of this nature to bill as much as $2,700 for the 
22 medlcal exam and the preparation of the repoR? 
23 A. It's possible. It could be In that  
24 range, S2,OOO or so. I don't recall exactly 
25 what I dld on this one. 

Q. 
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1 Q. You don't recall billfng $2,700 in 
2 this case, do you? 
3 A. Not rpeciflcaify, no. 
4 Q. Was this a complex or simple case, In 
5 your optnlon? 
6 A. Verycomplex. 
7 Q. In terms of the preparation, the 
8 report and the preparation of the arrival of the 
9 optnlons, would this be at  the hlgh end or the 

t 0 low end of what you would charge? 
1 1 A. Agaln, that's hard to say, because I 
12 decide what I'm going to charge rlght after I do 
13 It. And that was some time ago. But It would 
14 be In the mlddle to upper range, 
15 Q. Agaln, doctor, this was only in 
16 March, so it's not -- April, May, lune, we are 
17 only three to four months afterwards. If you 
18 wanted to go back and check how much you billed 
19 for thk exam, Is that somethlng that you could 
20 do? 
2 1 
22 avallable. It probably already got sent out, so 
23 1 don't know the answer to that. 
24 Q. Just so I can move past this, each 
25 case when you do an exam and prepare the report, 

A. I don't know If the billing Is still 
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1 you decide at  that point how much you are going 
2 to bill the attorney as opposed to telling the 
3 attorney ahead of time what you are going to 
4 charge? 
5 A. That's correct. 
6 
7 (Thereupon, CORDON Deposition 
8 
9 purposes of identiflcatlon.) 
10 
11 Q. Doctor, when you do an independent 
12 medical exam for the defense -- I'm sorry, you 
13 satd a range before, but the lowest that you 
14 wUl charge to do an exam and to prepare a 
IS report Is how much? 
16 It ranges in an area $500 or so. It 
17 doesn't mean it's exactly $500. It's in that 
18 area. 
19 Q. Doctor, Is it falr to say that in 
20 this case, Plalntiffs Exhlblt 5 Indlcates that 
21 you bllied $2,700 in thls case? 
22 
23 A. Sure it does. You asked me llke a 
24 memory test, what I can remember. Now I have 
25 this before me. Sure, thls refreshes my memory. 

..--.- 

Exhlbit 5 was marked for 

..-.. 

A. 

Does that refresh your memory now? 
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1 The exam itself was $2,200 and the revlew and 
2 the report, and then I revtewed some addftlonal 
3 records for $500. 
4 Q. What additional records dld you 
5 review on May l ?  
6 A. Some additional records that were 
7 made avallable. I don't remember exactly what 
8 they were, 
9 Q. The reason I ask you that is your 
10 report Is dated April 30th. So what addfttonal 
1 1 records did you revfew on May 1 ? 
12 A. I don't recall at thb polnt. It 
13 dldn't change any of the opinions I had In the 
14 Initial report. 
15 Q. But you charged an extra $500 
16 nonetheless? 
17 A. For my time and expertise, you bet. 
18 Q. How much t h e  did you spend reviewing 
19 those additional records? 
20 A. 1: don't recall the amount of time. 
2 1 Q. What is spondyloilsthesb? 
22 A. Spo~dylo~j~esls is a slppage of a 
23 vertebral body on top of another one. 
24 Q. What Is a first degree 
25 spondylollsthesis? 
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1 A. It's where the amount of slippage Is 
2 In the range from 0 to 25 percent. 
3 Q. Is second degree or third degree more 
4 slgnlficant than flrst degree? 
5 A. It's a continuum of percentages. 
6 
7 to 75,75 to 100 Is the continuum. 
8 Q. Can spondylolisthesls, first degree 
9 spondylolisthesis or any degree of 
10 s~ndyiolls~esis be aggravated by trauma? 
1 f A. It's possble, but unlikely. 
12 9. Are you aware of the fact that It's 
13 recognized in medical literature and in 
I4 orthopedic textr as befng subject to aggravation 
15 or acceleratlon by trauma? 
16 A. Oh, I said It's possible. Certainly 
17 in this case, It's not the case. 
18 Q. That's your opinion? 
19 A. That is my opinion. 
20 Q. Degenerative dtsk disease, what is 
2 1 that? 
22 A. It's where there is a degeneratlon of 
23 the disk from a comblnation of agfng, wear and 
24 tear, deterioratlon over time, and it's 
25 something that Is falriy common, 

Grade one is zero to 25, 25 to 50, 50 
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1 Q. Can degenerative dlsk disease be 
2 aggravated or accelerated by trauma? 
3 A. It 's possible. 
4 Q. And that's certainly well recognized 
5 in the orthopedic community and orthopedlc 
6 literature, is It notZ 
7 A. I think the possibility Is 
8 recognlzed, but each case has to be looked at  
9 specifically. 

t 0 
11 not the case In Mr. Zywlca's situation? 
12 A. There Is no Indication that it Is. 
13 Q. What about epiduraI hematoma, what Is 
14 that? 
15 A. An epfdural hematoma is a collection 
16 of blood Just in the epldurai space, 
17 Q. Can this condition be caused by 
18 trauma? 
19 A. It can. 
20 Q. And dlsk herniadon, what Is that 
21 term? 
22 A. A dlsk hemfatlon is somewhat of a 
23 term open to semantics, but my deflnitlon of a 
24 disk hernlation Is a focal extrusion of dlsk 
25 material through the wall of the disk. 

Q. I take It your opinion Is that that's 
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1 Q. Doctor, I want to refer to your 
2 report and ask you a couple questions. 
3 
4 physlcai exam, it says, on heal and toe walk he 
5 demonstrated a variable gait. 
6 What does that mean? 
7 A. Well, thls goes back to the Issue 
8 that when I asked hlm and had him walk, that 
9 there was normal functlon of hfs extremities and 
10 he had nomaf push off and foot dorsiflexion 
1 1 durlng galt and then on heal and toe walk he 
12 demonstrated a gait that wasn't consistent. And 
13 that wouid go along wlth what we found later in 
14 the variation efforts. 
15 Q. So you thlnk he was not being honest 
16 with you in his effort? 
17 A. I think he was giving a less than 
18 authentic effort In showing strength. 
19 Q. Less than authentic. He wasn't belng 
20 fulh honest with you, In your oplnlon? 
21 A. You know, that gets into semantlcs. 
22 He is lust not showing me the full extent of 
23 what hB physiology can do. 
24 MR. SLATER: Objection. 
25 Q. Why do you think that was? 

On page three of your report, the 
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1 A. Because based on the exam, he wasn't 
2 trytng. 
3 Q. Why do you thlnk based upon thls exam 
4 he wasn't trying, doctor? 
5 A. Well, the Issue there Is, a common 
6 thing that we do see in indlvlduals Is an effort 
7 to make things look wome than they are. 
8 Q. And you thlnk he was trying to make 
9 thlngs h k  worse than they were? 
10 A. As far as the strength test in his 
11  lower extremltles, I think that's fair. 
12 Q. Why do you thfnk that is? 
13 A. Based on examining him. 
14 Q. Why do you thlnk that was when you 
15 examined him? Why do you thlnk he was dolng 
16 that? 
17 A. Very likely an issue of secondary 
18 gain. 
19 So you thlnk he was wing to put on 
20 hb best performance for you knowing that you 
2 1 worked for the other side? 
22 A. I don't know ff that's the case or 
23 not. It's just very weil understood in the 
24 medical community and in my training that when 
25 there Is secondary gain issues, that Individuals 

Q. 
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1 wlll often not glve a fully authentic effort In 
2 an effort to make thlngs look worse than they 
3 are. 
4 Q. Do you know Dr. Viscomi? 
5 A. No. 
6 Q. Do you know anythlng about his 
7 reputatlon? 
8 A. No. 
9 Q. What about Dr. Vernon Patterson? 
10 A. I don't know. 
1 1 Q. Do you know anythlng about his 
12 reputation? 
13 A. No. 
14 Q. What about Dr. Curley? 
15 A. I know of hlm a little blt. 
16 Q. Do you know anythlng about hls 
17 reputation? 
18 A. My understanding, he has a good 
19 reputatlon. 
20 Q. How do you know htm? 
2 1 A. Through the orthopedic community. 
22 Q. Do you know how many times 
23 Dr. Patterson saw Mr. Zywlca? 
24 A. Not off the top of my head, no. 
25 Q. If I told you he saw him 14 times 
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1 over a two-year period, would that in any way 
2 surprise you? 
3 A. No, 
4 Q. Would you agree that Dr. Patterson is 
5 in a much better position than you to comment on 
6 the cause of Mr. Zywlca's Injuries? 
7 A. No. 
8 Q. Why? 
9 A. I have had the opportunity to review 
10 the records, go over hts records, Dr. Guriey's 
11 records, the people that have seen him and form 
12 opinions also. 
13 Q. Do you think your optnions are more 
14 valid than Dr. Patterson's who treated him over 
1 5 14 different periods from the acute phase of the 
16 injury to the tfme that he released him from 
17 treatment in terms of the causation of the 
18 injuries, as well as hls prognosls? 
19 A. I think they are at  least valid. 
20 Q. At  least. So you think your opinions 
2 1 might even be more valid than the person that 
22 treated him for that length of tlme? 
23 A. Again, I told you, they are at least 
24 as valid. 
25 Q. When you say at  least, what I want 
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1 the record to reflect 1s that Dr. Gordon is 
2 saying that hls oplnlons may even be more valid 
3 than the doctor that treated him f 4 tlrnes over 
4 extended perlods of time as opposed to someone 
5 that saw him for 21 minutes and revlewed 
6 records. 
7 
8 answered. 
9 Q. Is  that correct? 
10 A, Well, agaln, I am not sure he has 
1 1 reviewed everything I have taken a look at. I 
12 don't know exactly what he has seen and not 
13 seen. So that's a tough one to answer. 
14 Q. Mr. Zywlca lost time from work; 
15 true? 
16 A. Yes. 
17 Q. 1 thlrik It's ten weeks, accordlng to 
18 the Information? 
19 A. That's what I am aware of. 
20 Q. Based upon the injuries he suffered, 
2 1 would you agree that would have been a 
22 rearonable period of tlme for him to be out of 
23 work while recuperating? 
24 A. Yes, I think that's reasonable. 
25 Q. Dr. Patterson diagnosed him with 

MR. SLATER: Objection. Asked and 
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1 lumbar paln syndrome wlth left sclatlca; do you 
2 recall that? 
3 A. Yes. 
4 Q. And would you agree wlth that 
5 dlagnosis? 
6 A. I wouldn't call It sciatica, 1 would 
7 call It more of a nerve irritation. 
8 Q. Radiculopathy? 
9 A. Radiculitis. 
10 Q. Secondary to injuries to the lumbar 
11  spine? 
12 A. Secondary to the epidural hematoma. 
13 Q. Which was caused by thts collision? 
14 A. I would agree with that. 
15 Q. He also dtagnond him with a cervlcal 
16 thoraclc pain and straln. 
17 
18 collklon? 
19 A. Yes. 
20 Q. Agreed It was reasonable for 
2 1 Dr. Patterson to have ordered the MRI In lanuary 
22 as a diagnostic procedure to evaluate the 
23 lnjurjes that were caused by the December '98 
24 colllslon? 
25 A. I agree with that. 

Agreed that was caused by the auto 
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1 Q. And agree also it was reasonable and 
2 necessary to order the MRI In March of that year 
3 of '99, as well, to evaluate the nature of the 
4 injuries caused by the colllslon? 
5 A. I agree wtth that. 
6 Q. Also, there was an EMG and a nerve 
7 conduction study ordered to evaluate the 
8 injuries caused by the collision, and would you 
9 agree that was reasonable and necessary to order 
10 those tests to evaluate the lnfurles that were 
1 1 caused by the collislon in this case? 
12 A. Yes. 
13 Q. You've seen the records for the 
14 physlcal therapy, you have seen the records for 
15 the treatment that he had. Can we agree that 
16 the treatment ordered in this case, by 
17 Dr. Vixomi, Dr. Patterson, Dr. Curley, as well 
18 as the epidural blocks that he received, that 
19 those were ail  treatments that were reasonable 
20 and necessary to treat the In]urles caused by 
2 1 the auto colllslon of December 19, 1998? 
22 A. 1 thlnk the epidural blocks were 
23 reasonable. 
24 
25 was really significantly improved after about 

I think the records indicate that he 
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1 three months after the event, two to three 
2 months. I think treatment beyond that probably 
3 Is unrelated. 
4 Q. What treatment do you believe was 
5 unrelated to the colllsion? 
6 
7 into -- let me look at  the dates here. 
8 
9 March of '99, I thtnk basically it's wrapped up 
10 by the time Dr. Gurley saw him. 
1 1 Q. So there Is some additional physlcal 
12 therapy that takes place at The Cleveland Cllnlc 
13 from fuly to September, I take it, that you feel 
14 was not necessary to treat injuries caused by 
15 the colllsion? 
16 A. I don't thlnk that's causally related 
17 to the accident. 
18 Q. Dr. Patterson continued to see 
19 Mr. Zywlca through 1999 and Into 2000 where he 
20 returned with complalnts of low back pain after 
21 that period of tlme that you are referring to in 
22 March of '99, is It your opinion that those 
23 vlslts were not causally related to the auto 
24 colllslon? 
25 A. Yes, It is. 

A. Well, as I said, by the time we got 

I think by the time we get past mid 
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Q. But all of the other treatment up 
througfi March, tncludlng the MRIs, the epidural 
blocks, the consultation wlth Dr. Joshl, whlch 
Is the epldural block, Dr. Curley, were al l  
causally related to the injurles suffered as a 
result of the auto collision; true? 

A. Yes. 
Q. Dr. Patterson's opinions include a 

statement that Mr. Zywlca sustalned a left 
paracentral disk hernlation a t  1 5 4 1  and tha t  
the body reabsorbed the majority of the 
contained disk hernlation as evldenced by the 
decrease of the MRI of five millimeters to the 
MRI of three milllmeters, from Ianuary to March. 
Do you agree or disagree wlth that opinlon? 

A. Well, I don't really agree wlth that 
opinlon. 

Q. Why? 
A. Well, when you look a t  the comparlson 

of two MRls, the evaluation by Dr. Gurley, what 
it appears to Indicate fs that he had an 
epidural hematoma that was In that area that 
resorbed over tlme, as you wouid expect it to, 
and resolved, and thls left hlm wlth what he 
probably had there beforehand, which is a small 

-- 

Page 71 

1 a dlsk Injury, it's two different entttfes or 
2 two different spaces, and that you can get an 
3 epidural Injury, whlch is vascular, and It can 
4 bleed a little bit, and that can happen. It 
5 doesn't mean you are going to have a dlsk injury 
6 wlth It. 
7 Q. Well, the epldural hematoma, was It 
8 at  or near the area where the L5-51 disk was? 
9 A. It was In that area, yes. 
10 Q. And certainly, that's where he had 
1 1 the hematoma and that's where he had the flve 
12 mlllmeter dfsk at L5-5 1; me? 
13 A. You may be getting confused. The 
14 five mllllmeter Issue included the hematoma. So 
I5 the hematoma went away and then he is left wlth 
16 the small dlsk bulge at 15-S 1, which is not 
17 unexpected at all. 
18 Q. Can we agree that the epidural 
19 hematoma caused the acute radlcular symptoms 
20 more? 
21 A. Yes. 
22 Q. And that was causally related to the 
23 auto coliision injury? 
24 A. Yes. 
25 Q. Any evidence of radlculltfs prlor to 
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degenerative dlsk bulge that was not related to 
the collislon 

Q. You have no evfdence at al l  In thls 
world to polnt to to say that prlor to December 
of 1998 Mr. Zwica had a bulge in the disk space 
at L5-S I based upon any history or examinations 
or diagnostic studies; Vue? 

A. Well, I don't have, I thlnk, all the 
records from the treatment he has had in the 
past, so 1 don't know if I have all the records 
or not, but I didn't see a specific diagnosis 
made r ~ r d t n g  a dlsk bulge. 

Would you agree that In order to 
sustain an epldural hematoma, that requires 
significant Injury to the invotved disk? 

A. No. 
Q. Would you agree you can sustain a 

hematoma to the epldural space without a 
significant Injury to the involved dlsk? 

A. Sure. It's possible. 
Q. Is It more likely than not that when 

Q. 

someone has an epidural hematoma that there has 
been slgnlficant injury to the involved disk? 

talklng about here. An epldural hematoma is not 
A. Well, you have to decide what you are 
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1 
2 A. Not that I'm aware of. 
3 Q. And the hfstory that he had had back 
4 in July of 1997 of crawllng on the ground -- do 
5 you recall that -- playlng with hls daughter -- 
6 A. Yes. 
7 Q. -- that was not an ongoing problem 
8 for Mr. Zywica, accordlng to the hfstory that 
9 you obtafned from Mr. Zywica; true? 
10 A. According to his history. 
1 1 Q. Accordlng to the records that you 
12 have seen from Dr. Vlscoml, as well as the 
13 records from the hospltai, you wouid agree tha t  
14 there is no evidence to suggest that he had 
1 5 ongoing symptoms in hls back after July of 1997 
16 up to the time that he was in this colllsion in 
17 December of '987 
18 A. Well, the records lndlcate that he 
19 dld seek treatment a t  that time period. There 
20 aren't any records In the Interim that he sought 
2 1 treatment for his symptoms. 
22 Q. Well, you have the records from 
23 Dr. Vlscoml where he was seen one time in July 
24 of 1997; true? 
25 A. Yes. 

the auto collision of December 1998? 
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1 Q. And there k no indication from 
2 Dr. Vlrcoml's records that between July of '97 
3 and when he ts involved in this colllslon that 
4 he k seen agaln until December of '98 when he 
5 has the symptoms caused by this auto collision; 
6 true? 
7 A. That's correct. 
8 
9 the records that you have been provided, there 
10 is no indication that the condltion that he 
1 1 experienced In July of 1997 continued to cause 
12 hlm symptoms such that he required any medical 
13 treatment after July of '97? 
14 
15 have. I don't know if he went someplace else or 
16 not. That's the obvious, we don't know. &ut I 
17 already told you based on the records I have, 
18 there k no Indication that  he sought treatment 
19 wfth those people. 
20 Q. Are you suggesting on the record that 
2 1 you think tha t  this gentleman did see someone 
22 eke that he hasn't told us about? I want to 
23 understand what you mean. 
24 A. I don't know If he has or hasn't. i 
25 can only answer the question based on what I 

Q. So Is it fair to say that based upon 

A. I can only tell you on the records 1 
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1 have seen. 
2 Q. Are you inferring that there might be 

I 3 some addtdonal treatment that hasn't been 
4 brought forward? 

~ 5 A. I'm notsaying that. You are just 
6 asking me kfnd of a broad question. I'm telling 
7 you 1 can onfy answer It based on what I have 
8 seen. And based on what I have seen, as I 
9 already told you, that there Is no indlcatfon 
10 that he went to see Viscoml for low back 
11 complaints In that interim. 
12 Q. And there Is no indication when 
13 Vlscoml recetves him In December of '98 for the 
14 lnlurles caused by this collision that there was 
15 any history of any ongofng symptoms from July of 

~ 16 '97 up to the time of this auto colllslon; true? 
17 A. That'scorrect. 

~ 18 Q. In your report, doctor, you lndlcate 
I 19 that -- and this is on page ten, iust to help 
l 20 you along here -- that based upon recent 
l 2 I evaluation, there is a lack of objectlve 

22 residuals with regard to the motor vehicle 
23 accldent in question. Do you see that? 
24 A. Yes. 

II 

l 25 9. That doesn't mean that Mr. Zywica was 
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1 not symptomatic. You are not suggestlng by that 
2 that he wasn't providing you with subjective 
3 complaints; true? 
4 A, What that means -- 
6 A. It's a tough question to answer the 
7 way you asked It. 
8 Q. Let me give It In a slmpler manner. 
9 I don't Ifke to ask tough questlons. I like to 
10 gtve it to you simple. 
11 He had subjective complaints; true? 
12 A. He had some subjective complaints, 
13 yes. 
14 Q. And those subjective complatnts were 
15 relative to the low back area, true? 
16 A. He had made some reported complaints 
17 In that area, yes, 
18 Q. His low back symptoms he admltted had 
19 resolved, true, by the time you saw him In March 
20 of20012 
2 1 A. Repeat the question. 
22 Q. HIS upper back, his neck symptoms had 
23 resolved by 2001; correct? 
24 A. Yes. 
25 Q. And he readily admltted that to you? 

5 Q. Doctor-- 
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1 A. Yes. 
2 Q. But he Indicated that he was 
3 continuing to have flare-ups and symptoms In his 
4 low back? 
5 A. He had told me about having 
6 ~n te~ i t t en t  flare-ups. 
7 Q. You found no objectlve resfduals to 
8 support that his flare-ups were related to the 
9 auto collision; true? 
10 A, That's correct, 
1 1 Q. Why do you say tha t  the auto 
12 colllslon of December -- strike that. 
13 
14 '98 aggravate Mr. Zywlca's spondylolisthesis? 
15 A. No. 
16 Q. Why do you say that? 
17 A. Because based on the MRI studks, 
18 thls was a flndlng that we would expect of some 
19 degenerattve disk bulgfng at  a grade of L541 
20 spondylolisthesls. It wasn't caused by the 
2 1 accldent, no indication that It was aggravated. 
22 Q. Would you detect soft tissue 
23 Inflammation that causes symptoms around the 
24 area where the s~ndylolisthes~ Is on MRI? 
25 A. Well, what was detected was the 

Did the auto collision of December 
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1 hematoma, whlch we already talked about. That 
2 went away. So that resolved. 
3 Q. But your testimony is that there was 
4 absolutely no aggravation of the 
5 spondylollsthesls as a result of the collision; 
6 true? 
7 A. That's correct. 
8 Q. And your opinion Is that there was 
9 absolutely no aggravation of any degenerative 
10 disk disease caused by the collision? 
11 A. That's correct. 
12 Q. Dr. Gurley in his report Indicates 
13 that Mr. Zywlca did not require surgery; me? 
14 A. Yes. 
15 Q. And Dr. Curley saw the residual disk 
I6 that had reduced from flve mlllimetea down to 
17 three miliimeters; true? 
18 A. I f  you are going to ask me about his 
19 report, I would lIke to have it in front of me. 
20 Thank you. 
21 So you are asking me about a specltlc 
22 evaluation? 
23 Q. Dr. Gurley indlcated that based upon 
24 the resolution of hb symptoms or resolution of 
25 the herniatfon from five millimeters to three 

II Page 78 

1 
2 
3 
4 
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6 
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8 
9 
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1 1  
12 
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16 
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20 
21 
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24 
25 

milllmeters that Mr. Zywka did not require 
surgkal Interventlon; true? 

You know, I don't see that specific 
statement In what I have from Dr. Curley. If 
you have somethlng different, pIease show me. 

Q. Let me ask you this, doctor, just to 
try to move thlngs along. 

Dr. Gurley states that he has a small contained 
focal protrusion at  L5-Sl level? Do you see 
that? 

A. I see more. Yes, and more, 
Q. I am reading -- 
A. lree that, yes. 
Q. And he says, but I do not feel that 

thk ls contrlbutory. 
A. Yes, 1 see that. 
Q. 

that? 
A. Yes. 
Q. You do. Have you talked to 

Dr. Gurley? 
A. No, but this is something that we see 

In practice. I am famlllar with this scenarlo. 
Q. What Is your interpre~tlon of what 

A. 

On March 3, '99, would you agree that 

Do you know what Dr. Curley means by 
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1 you think Dr. Gurley is saylng in his note from 
2 Hollzon Orthopedics? 
3 A. Well, maybe I should rephrase that. 
4 1 don't know exactly what Dr. Gurley Is thtnking 
5 because I can't read his mind, But based on the 
6 review of the records, what I have looked at, 
7 what he Is refentng to here is that he Is 
8 referring to what we commonly see In someone 
9 that has an 15-S 1 spondylolls~esls and 
10 degenerative disk bulge, he does not think It 's 
1 1 contrlbutlng to the gentleman's clinical 
12 picture. 
13 Q. You said spondylolisthesis and dtsk 
14 bulge. Those are two different conditions, 
15 aren't they? 
16 A. Yes, but they often go together. 
17 Q. Is there any reference by Dr. Gurley 
1 8 to the spondylo~~th~is In his March 3, 1999 
19 note? 
20 A. Not specifically In that note. There 
2 1 k; references to that in other x-ray reports and 
22 elsewhere in the records. 
23 Q. The small contalned focal protruston 
24 at 1 5 4  1, that was never referenced In any x-ray 
25 findings prior to December of 1998, was it? 
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1 I am not aware that he had an MRI 
2 scan before this, so I don't know if he did or 
3 didn't, but I'm not aware that he dld. 
4 Q. Is It shown on any dlagnostlc studies 
5 that were done? 
6 A. That's something you would see on an 
7 MRI scan. 
8 Q. Would you not see a protruston a t  
9 1 5 4 1  on plain film? 
10 A. No, That Is somethtng you would see 
11 on an MRI scan. 
12 Q. You would never see It on a plain 
13 Rim? 
14 A. When someone has an 15-S 1 slip, by 
15 deflnitlon of the anatomy we have what is called 
16 a mandatory bulge, because the top vertebrae has 
17 move forward over the bottom vertebrae, and so 
18 the disk bulges because of the movement. And 
19 that's very well understood, so you can expect 
20 It to be there. 
21 You can't, per se, see it on a plain 
22 fllm, but because of the bony anatomy, you would 
23 expect It to be there. 
24 
25 want to ff nfsh the de~o$l~on. 

A. 

Q. Let me try to tie this up because 1 
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it's your opinion that the 
spondyloltsthesls that he had before the 
colllslon is what Is causing the findings on the 
MRI of the dtsk protruslon? 

A. Yes. 
Q. And the exptanatlon for why there was 

a five millimeter promion versus a three 
millimeter protrusion, fanwry to March, is that 
due solely to the epfdurat hematoma or Is that 
due to an aggravation of the spondylolisthesls 
as a result of the colllsion? 

three miIlimeter bulge or protrusion -- it's an 
issue of semantics -- was there before. And 
that the extra two mliimeters came from the 
hematoma that resolved. 
Q, And specifically from an anatomical 

standpoint, what caused the hematoma to develop 
In that area that  you have acknowledged to be 
cauralty refated to the auto collision? 

Well, It's difficult to say exactly 
what caused It. The hue as we know that, the 
epidural, the dura, has a vascular supply. And 
that If it, gets injured or If something above 
the dura, the epidural space, where there Is 

A. Well, it would be my opinion that the 

A. 
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1 vascular supply gets Inlured, ft might bleed a 
2 little bit, and that's apparently what happened. 
3 8ut there Is no lndlcatfon that he had a disk 
4 injury as a result of the car xcfdent. 
5 Q. Dr. Patterson's oplnlon is that hls 
6 prognosls, even though hIs symptoms Improved 
7 over time, hls prognosls is guarded. I take it 
8 you take issue with Dr. Patterson's opinlon? 
9 A. In regard to the motor vehicle 
10 accfdent? 
11  Q. Yes, 
12 A. Yes, 1 do. 
13 Q. And you belleve that all of the 
1 4 flare-ups that  he has had since March of 1999 
15 would not be causally related to the auto 
16 colllslon of December '982 
17 A. That's correct. 
18 Q. Doctor, Is there any other opinions 
19 that you hold in this case other than those that 
20 we have talked about? 
21 A. Not that I can think of off the top 
22 ofmy head. 
23 Q. I have gtven you an opportunlty to 
24 talk about the opinions, I have given you an 
25 opportunlty to talk about what Dr. Curley means 

II 
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1 or what you belleve he means by contributory. 
2 You have toId me what injuries you believe were 
3 causally related to the colllslon, and you told 
4 me which injurles you belleve were not caused. 
5 You have also told me that other than the 
6 physical therapy tn September of '99 and the 
7 follow-up visits after March of '99 to 
8 Dr, Patterson that all of the other treatment 
9 was causally related to the colltsion of 
10 December 1998. 
11 
12 hold? 
13 MR. SLATER: Objection. 
14 A. I have been asked specific questfons 
15 and I have tried to answer those with opinions. 
16 It doesn't mean if I am asked 
I7 speciflc questlons in the future that I haven't 
18 been asked today that I don't have opinions 
19 regardlng those, 
20 Q. 
2 1 looked at your report and covered the oplnlons 
22 that you expressed in your report. 
23 Are there any other optnions that you 
24 hold as to the causal relationshfp to the auto 
25 colllslon of December 1998, and that whlch is 

Are there any other oplnfons that you 

1 am here to flnd out, because I have 
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1 not related? 
2 A. Again, you know, the best I can 
3 answer that, I tried to answer what I told you 
4 today and I told you my opinions. 
5 Q. As you slt here rlght now, do you 
6 believe that you have any other oplntom 
7 concernlng the cause and effect of the Injuries 
8 and the cause and effect of the symptoms that 
9 Mr. Zywica has other than what we have talked 
t o  about? 
11 A. Not that 1 can think of right now. 
12 MR. MISHKIND: Okay. Fafr enough. 
I3  Thank you for your tlme. 
14 You had mentioned that conversatlon 
15 wlth your lawyer on Frlday for the very flrst 
16 tlme I was notlfled of this $900 fee, and 
17 obviously because I was not notffied of the $900 
18 fee per hour for the deposition that I could not 
19 brlng a check with me. 
20 
21 ultlmately wlth the court concernlng whether or 
22 not that Is consldered a reasonable fee for the 
23 discovery deposition or not, I did lndlcate to 
24 your attorney that -- actually, I fndlcated to 
25 Mr. Slater, not to your attorney. But I would 

Whether or not I have an objectlon 
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1 go on the record and indicate that subject to 
2 any objectlon that I would have to the court in 
3 terms of the reasonableness of the fee, that I 
4 will certalnly submlt payment accordingly. 
5 THE WITNESS: So we have been here a 
6 liufe over an hour and a half. 
7 MR. MISHKINI): Actually, it's an hour 
8 and half, because we didn't get underway -- you 
9 were wlth Mr. Slater until close to twenty of. 
10 MR. SLATER: The record will reflect 
1 1 when we started. 
12 THE WITNESS: He was looking at 
13 records before we started. That estlmate Is 
14 rearonable. 
15 
16 (Deposltlon concluded at 11 :10 a.m.) 
17 
18 
19 
20 
21 
22 
23 
24 
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