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I N  THE COURT O F  C O ~ ~ O N  P L E A S  

CU YAHOGA COUNTY , OH I O  

D I A N E  M. C A R R I C K ,  
E x e c u t r i x ,  e t  a l . ,  

1 
P l a i n t i f f s ,  ) 

) 
vs. ) No.  185  3 3 0  

1 

FOUNDATION, e t  a l .  , ) 
) 

D e f e n d a n t s .  ) 

THE CLEVELAND C L I N I C  

D E P O S I T I O N  OF I S A A C  GORBATY, MOD. , t a k e n  on 

beha l f  of t h e  D e f e n d a n t s ,  commencing a t  11:30 A.M. , a t  

14835 V a n  N u y s  B o u l e v a r d ,  S u i t e  2 1 2 ,  Sherman O a k s ,  C a l i f o r n i a ,  

on  Thur sday ,  t h e  2 8 t h  day of A u g u s t ,  1991, before B E T S Y  A. 

HELD, C.S.R.  No, 4940, pursuan t  to N o t i c e .  

B E T S Y  A. HELD, C S R  No. 4940 
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For P l a i n t i f f s :  

BY: C H R I S T O P H E R  M. MELLINO,  E S Q ,  
1 5 3 0  S t a n d a r d  B o u l e v a r d  
C l e v e l a n d ,  O h i o  44113 

For D e f e n d a n t ,  CLEVELAND C L I N I C  FOUNDATION: 

ARTER & HADDEN 
BY: GEORGE GORE,  E S Q ,  
1 1 0 0  H u n t i n g t o n  D r i v e  
C l e v e l a n d ,  O h i o  44115 

For D e f e n d a n t ,  ROBERT R I L E Y ,  M. D. : 

REMINGER & REMINGER CO, , L , P , A ,  
BY: L E S L I E  J. S P I S A K ,  E S Q ,  
The  113 B u i l d i n g  
C l e v e l a n d ,  O h i o  44114-127 3 
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SHERMAN OAKS, C A L I F O R N I A ,  WEDNESDAY, AUGUST 2 8 ,  1991  

11:30 A.M. 

I S A A C  GORBATY M, Do 

c a l l e d  as a w i t n e s s  on b e h a l f  of Defendan t s ,  h a v i n g  been  

f i r s t  d u l y  sworn, was examined and t e s t i f i e d  as  fol lows:  

BY M R ,  GORE:  

Q L e t  t h e  r e c o r d  show t h a t  t h i s  i s  a d i s c o v e r y  

d e p o s i t i o n  t a k e n  of D r .  Gorbaty ,  bu t  I w i l l  ask him fo r  

t h e  co r rec t  p r o n u n c i a t i o n  i n  a moment, 

A T h a t  i s  f i n e ,  

Q I n i t i a l l y ,  on b e h a l f  of C leve land  C l i n i c  l e t  me 

s t a r t  by a s k i n g ,  how do you p r e f e r  t o  have your  name 

pronounced?  

A Gorbaty .  

Q F ine .  

Q Doc to r ,  we have  been p rov ided  w i t h  a copy of 

your r e p o r t  da ted  J a n u a r y  9 ,  1990 r e g a r d i n g  t h i s  case. 

Do you have a copy of t h a t  w i t h  you, s i r ?  

A Yes, 

Q Have you w r i t t e n  o r  p r e p a r e d  any o t h e r  r epor t s  

r e g a r d i n g  t h i s  case, s i r ?  

A I have n o t ,  I have n o t  w r i t t e n  any r e p o r t s  

5 
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Did you write r e p o r t s  b e f o r e  t h a t  r e g a r d i n g  

a f t e r  t h i s .  

Q 

t h i s  case? 

A No 0 

Q So t h a t  i s  t h e  o n l y  one you have w r i t t e n  

r e g a r  d i n g  t h i s  case? 

A No. T h i s  i s  t h e  o n l y  r e p o r t  I have  w r i t t  

was s e n t  D r .  R i l e y ' s  o f f i c e  c h a r t .  

Q I w i l l  g e t  i n t o  t h a t  i n  a moment. 

n. I 

I d o n ' t  r e ca l l  t h e  e x a c t  da te .  

Was it j u s t  s h o r t l y  b e f o r e  t h e  da te  of t h e  

B u t  a s  f a r  as you w r i t i n g  a r e p o r t ,  t h a t  i s  t h e  

only one you have p r e p a r e d  i n  t h i s  case? 

A T h i s  i s  t h e  on ly  r e p o r t  I have p r e p a r e d ,  a t  t h e  

r e q u e s t  of Mr. Rampinski.  

Q When were  you f i r s t  r e t a i n e d  i n  t h i s  case, 

Doctor ? 

A 

Q 

r e p o r t ?  

A Yes. 

Q Wi th in  a c o u p l e  of months b e f o r e  t h a t ?  

A I r e c e i v e d  a t e l e p h o n e  c a l l ,  "Would you be 

w i l l i n g  t o  rev iew a case," and I s a i d ,  "Yes," and h e  s e n t  m e  

t h e  r e c o r d s  and I p r e p a r e d  t h i s  r e p o r t .  

Q And was it Mr. Rampinski who ca l led  you,  s i r ?  

A Yes. 

6 
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Q Do you know how he  came t o  g e t  i n  c o n t a c t  w i t h  

you? 

A Yes. About a y e a r  p r i o r  t h e r e  was a mailer 

t h a t  I r e c e i v e d  a s k i n g  i f  doctors  wished  t o  be on a n a t i o n a l  

r e g i s t e r  of p e o p l e  who were w i l l i n g  t o  rev iew cases and I 

p u t  my name down and I d i d n ' t  e x p e c t  t o  g e t  any ca l l s .  And 

t o  da te ,  t h i s  is  t h e  o n l y  c a l l  I have  g o t t e n .  
u 

Q Are you s t i l l  l i s t e d  w i t h  t h a t  s e r v i c e ?  

A Yes. I d o n ' t  know i f  t h e  s e r v i c e  s t i l l  e x i s t s .  

Q Can you t e l l  me t h e  name of t h e  s e r v i c e ?  

A I d o n ' t  r eca l l .  

Q Have you a t  any time l i s t e d  y o u r s e l f  w i t h  any 

othe? w i t n e s s  s e r v i c e s ,  Doctor?  
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Q I t h i n k  you have a l r e a d y  answered t h i s  t o  some 

e x t e n t ,  D r .  Gorbaty ,  b u t  l e t  me a s k  you. What was it you 

were requested i n i t i a l l y  t o  do i n  t h i s  case? 

A I was r e q u e s t e d  t o  l o o k  a t  t h e  r e c o r d s  t h a t  

would be s e n t  and t o  l e t  Mr. Hampinski know my t h o u g h t s  

abou t  t h e  r e c o r d s .  

Q What r e c o r d s  or  m a t e r i a l s  were p r o v i d e d  t o  you 

i n i t i a l l y  r e g a r d i n g  t h i s  case? 

A The r e p o r t s  t h a t  were s u b m i t t e d  i n c l u d e d  copies 

of Dr. R i l e y ' s  o f f i ce  records,  c o p i e s  of t h e  c h a r t  from Mr. 

G a r r i c k ' s  h o s p i t a l i z a t i o n  a t  Lakewood H o s p i t a l  i n  March of 

7 
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MR, MELLINO: Yes, 

THE W I T N E S S :  And a r e p o r t  of Dr. Heyka from 

Cleve land  C l i n i c .  I b e l i e v e  t h e r e  was a r e p o r t ,  And t h e n  

t h e r e  was t h e  h o s p i t a l i z a t i o n  r e c o r d s  of Mr. C a r r i c k  a t  

C leve land  C l i n i c  and t h e n  t h e r e  was a l e t t e r  from Dr. 

Heyka t o  Dr, R i l ey .  

BY MR, GORE: 

Q A f t e r  r e c e i v i n g  t h o s e  r e c o r d s  and b e f o r e  

p r e p a r i n g  your r e p o r t ,  d i d  you r e q u e s t  any a d d i t i o n a l  

documents or r e c o r d s ?  
l2 I 
13 
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A N o  , 

Q Did you r e c e i v e  any a d d i t i o n a l  documents or 

A N o  , 
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Q Did you review a l l  of t h e  m a t e r i a l s  t h a t  you 

r e c e i v e d  r e g a r d i n g  t h e  case? 

A Yes , 

Q Before  p r e p a r i n g  your r e p o r t ,  Doc to r ,  d i d  you 

review any medica l  l i t e r a t u r e  s p e c i f i c a l l y  w i t h  r e f e r e n c e  t o  

t h i s  c a s e ?  

A Yes. 

Q Could you t e l l  u s  what t h a t  was. 

A I looked th rough  two t e x t b o o k s  of i n t e r n a l  

8 
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medic ine .  I b e l i e v e  H a r r i s o n  and S a n f o r d ' s  Textbook of 

I n t e r n a l  Medicine.  

I l o o k e d  t h r o u g h  t h e  most r e c e n t  e d i t i o n  of t h e  -- 
of Brenner  and Recter I s Kidney, t h e  Textbook of Nephrology. 

I l o o k e d  t h r o u g h  a t e x t b o o k  from t h e  l a t e  ' 7 0 s  on t h e  k idney 

and s y s t e m i c  disease, I have  f o r g o t t e n  t h e  a u t h o r .  I 

looked  t h r o u g h  one of t h e  s t a n d a r d  rheumatology t e x t b o o k s .  

Q Do you r eca l l  which one t h a t  was, s i r ?  

A I t h i n k  McCarty, 

Q Other  t h a n  t h e  t e x t b o o k s  t h a t  you have j u s t  

d e l i n e a t e d  f o r  us ,  d i d  you review any a r t i c l e s  i n  t h e  

j o u r n a l s  s p e c i f i c a l l y  w i t h  r e f e r e n c e  t o  t h i s  case? 

A I r e g u l a r l y  read p r o b a b l y  t e n  t o  1 5  d i f f e r e n t  

j o u r n a l s  and I d i d n ' t  feel  I needed t o  do a l i t e r a t u r e  

search t o  know what was i n  bo th  t h e  k idney and t h e  i n t e r n a l  

medi c i n e  1 i t e r  a t u  r e. 

Q Your r e p o r t  was p r e p a r e d  i n  J a n u a r y  of 1 9 9 0 ,  

a c c o r d i n g  t o  t h e  da te?  

A Yes. 

Q What, i f  any ,  a d d i t i o n a l  documents or mater ia ls  

have you r e c e i v e d  r e g a r d i n g  t h i s  case s u b s e q u e n t  t o  w r i t i n g  

t h a t  r e p o r t ?  

A Mr. Kampenski 's  o f f i c e  h a s  s e n t  m e  f o r  rev iew 

d e p o s i t i o n s ,  I b e l i e v e  a d e p o s i t i o n  of D r .  Heyka, a 

d e p o s i t i o n  of t h e  a n e s t h e s i o l o g i s t  a t  C leve land  C l i n i c  who 

9 
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was i n  cha rge  of h i s  care, a d e p o s i t i o n  of Mrs. Carrick. I 

have been s e n t  a medical r e p o r t  of Dr. Wish. What was h i s  

name ? 

Q There  is  a Dr, wish from t h e  U n i v e r s i t y  

H o s p i t a l s  of C leve l and .  Is t h a t  t h e  one you have r e f e r e n c e  

t o ?  

A Yes , 

MR. MELLINO: J u s t  so  you know, we s e n t  him a l l  of 

t h e  d e p o s i t i o n s  and bo th  e x p e r t s '  r e p o r t s .  

MR, GORE: I know, I w i l l  go t h rough  t h e  l ist .  

Q You have a l r e a d y  t e s t i f i e d  t h a t  b e f o r e  w r i t i n g  

your r e p o r t  you were p rov ided  t h e  r e c o r d s  of Dr, R i l e y ,  t h e  
l2 I 
13 
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25 

r e c o r d s  of Lakewood H o s p i t a l ,  and t h e  r e c o r d s  of t h e  

C1 eve1  and C1 i n i  c , 

A Yes , 

Q Were you s u b s e q u e n t l y  p r o v i d e d ,  a f t e r  w r i t i n g  

t h e  r e p o r t ,  were you p rov ided  t h e  d e p o s i t i o n  of Dr, R i l e y ?  

A Yes, 

Q The d e p o s i t i o n  of D r ,  Zein? 

A Yes , 

Q The d e p o s i t i o n  of D r ,  Heyka, I t h i n k  you 

a l r e a d y  sa id .  

A Yes , 

Q The d e p o s i t i o n  of D r .  Broughan, who is t h e  

s u r  geon t h a t  d i d  t h e  par  a t h y  r o i  deet omy, 

1 0  
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A I d o n ' t  t h i n k  you s e n t  m e  t h a t  one. 

I d o n ' t  t h i n k  SO. 

Q The d e p o s i t i o n  of D r .  B ra l l i a r ,  t h e  

a n e s t h e s i o l o g i s t ,  I t h i n k  you sa id  you saw. 

A T h a t  I have  s e e n ,  

Q What about t h e  d e p o s i t i o n  of D r ,  Nakamoto? 

A Yes, Tha t  one I have  seen .  

He was t h e  n e p h r o l o g i s t  t a k i n g  care  on t h e  

c l i n i c  s e r v i c e .  

Q T h a t  @ s cor  rect .  

A Yes, and he  s t a t ed  t h a t  it was u n n e c e s s a r y  t o  

o b t a i n  former  r e c o r d s  or t a l k  t o  t h e  former  d o c t o r s  t a k i n g  

ca re  of t h e  p a t i e n t .  

Q I d o n ' t  r eca l l ,  b u t  -- 
A Okay . 
Q And I t h i n k  you s a i d  you d i d  r e c e i v e  t h e  

d e p o s i t i o n  of Mrs. Carr ick? 

A Yes . 
Q And t h e  r e p o r t  of D r .  Wish? 

A Yes. 

Q Have you r e c e i v e d  t h e  r e p o r t  of D r .  Mast? 

A Yes * 

Q Have you r e c e i v e d  t h e  r e p o r t  of D r .  Burke? 

A No. I d o n ' t  r e ca l l  D r .  B u r k e .  

Q He i s  an  economis t .  

11 
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A No. I have  n o t  r e c e i v e d  t h a t  report .  

Q Is t h e r e  a n y t h i n g  else t h a t  w e  h a v e n R t  touched  

upon, Doctor ,  t h a t  you have r e c e i v e d  and been r e q u e s t e d  t o  

rev iew r e g a r d i n g  t h i s  case? 

A No. 

Q Have you reviewed all of t h e  documents  t h a t  you 

have been p rov ided?  

A Yes, I have  read them, 

Q Has your  r ev iew of t h e  d e p o s i t i o n s  and o t h e r  

documents  t h a t  you have  been p r o v i d e d  s u b s e q u e n t  t o  your  

w r i t i n g  of your  r epor t  changed or modi f i ed  any of t h e  

l o p i n i o n s  s e t  f o r t h  i n  your  r e p o r t ?  

A The s u b s e q u e n t  rev iew of a l l  r e c o r d s  of 

r e i n f o r c e d  my o r i g i n a l  r e p o r t .  

Q Now, Dr, Gorbaty ,  a s  of March of 1989, which 

was when Mr. Carrick was admit ted t o  Lakewood H o s p i t a l ,  is 

it f a i r  t o  say  t h a t  h i s  c o n d i t i o n ,  h i s  o v e r a l l  c o n d i t i o n  had 

been d e t e r i o r a t i n g  f o r  abou t  a decade?  

A H i s  o v e r a l l  c o n d i t i o n  had been d e t e r i o r a t i n g  

most markedly s i n c e  December of t h e  y e a r  b e f o r e .  The 

n u r s i n g  n o t e s  a t  Lakewood H o s p i t a l  on t h e  a d m i s s i o n  date say  

t h a t  h e  t o l d  t h e  n u r s e s  t h a t  he had been f e e l i n g  v e r y  p o o r l y  

s i n c e  C h r i s t m a s  of t h e  p r i o r  c a l e n d a r  y e a r ,  H i s  l a b o r a t o r y  

work had been d e t e r i o r a t i n g  o v e r  t h e  course of a decade, b u t  

he  h i m s e l f  had o n l y  been do ing  v e r y  p o o r l y  s i n c e  t h e  

12 
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renal f a i l u r e ?  

A He had end- s tage  r e n a l  f a i l u r e  C h r i s t m a s  of 
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p r i o r  Chr i s tmas .  

Q On page t h r e e  of your  r e p o r t ,  Doctor ,  n e a r  t h e  

bot tom of t h e  page,  I b e l i e v e  you s t a t e  t h a t  t h e  r ev iew of 

t h e  n u r s i n g  n o t e s  from Lakewood H o s p i t a l  and t h e  C leve land  

C l i n i c  r e v e a l  t h a t  Mr, Carrick was s ick  f o r  a p p r o x i m a t e l y  

one  y e a r ,  f e e l i n g  e s p e c i a l l y  w e a k  and t i r e d  s i n c e  Chr i s tmas  

of 1988;  c o r r e c t ?  

A Yes, 

Q But ,  a s  you i n d i c a t e d  j u s t  a moment ago ,  h i s  

l a b o r a t o r y  v a l u e s  had been d e t e r i o r a t i n g  f o r  a number of 

y e a r s ?  

A Yes. 

Q As of March of 1989 when h e  was admit ted t o  

Lakewood H o s p i t a l ,  would you agree t h a t  he  had end- s tage  

1 7  /1988. 
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Q What does  t h a t  mean, Doctor ,  end- s tage  r e n a l  

f a i l u r e ?  

A End- stage r e n a l  f a i l u r e  is a syndrome, and it 

h a s  many components. And it e s s e n t i a l l y  means t h a t  t h e  

p a t i e n t  w i l l  n o t  be f u n c t i o n a l ,  f u n c t i o n a l l y  c a p a b l e  of 

hav ing  a mean ingfu l  e x i s t e n c e  w i t h o u t  t h e  a d d i t i o n  of 

d i a l y s i s ,  

U s u a l l y  p e o p l e  a r e  asymptomat ic  from kidney 
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Renal o s t e o d y s t r o  hy s t a r t s  when c r e a t i n i n e  c l e a r a n c e  goes  

below 50.  Without  d o i n g  a bone b i o p s y ,  which was done 

n e i t h e r  a t  Lakewood H o s p i t a l  nor a t  C leve land  C l i n i c ,  it is  

i m p o s s i b l e  t o  t e l l  t h e  e x a c t  n a t u r e  of t h e  d e m i n e i r a l i z a t i o n .  

I n  f a c t ,  h e r e  a t  Wadsworth H o s p i t a l ,  t h e r e  were some of t h e  

s t u d i e s  have  been done u n t i l  r e c e n t l y ,  a l l  p a t i e n t s  pr ior  t o  

p a r a t h y r o i d e c t o m y  were asked t o  have  T e t r a c y c l i n e  l abe led  

bone b i o p s i e s  because  t h e r e  can be aluminum t o x i c i t y  and a 

combina t ion  of o s t e o m a l a c i a ,  aluminum t o x i c i t y  and r e n a l  

o s t e o d y s t r o p h y .  

Q My q u e s t i o n  is ,  Mr. Carrick i n  March -- 
A Mr. Carrick had r e n a l  o s t e o d y s t r o p h y .  

Q Now my q u e s t i o n  is,  d i d  t h e  s e v e r e  r e n a l  

o s t e o d y s t r o p h y  i n v o l v e  e x t e n s i v e  d e m i n e r a l i z a t i o n  of h i s  

bones?  

A Yes, it d i d .  

Q And d i d  t h e  s e v e r e  r e n a l  o s t e o d y s t r o p h y  i n v o l v e  

metas ta t ic  c a l c i f i c a t i o n s  of h i s  s o f t  t i ssues? 

A On X-ray r e p o r t s ,  t h a t  was r e p o r t e d .  

Q I n  March of 1 9 8 9 ,  d i d  he  a l s o  have a r e n a l  

v a s c u l a r  h y p e r t e n s i o n ?  

A Tha t  i s  u n c l e a r  from t h e  r e c o r d s ,  as t h i s  was 

n o t  i n v e s t i g a t e d .  My c o n j e c t u r e  i s  t h a t  he p r o b a b l y  d i d ,  

b u t  t h a t  i s  a c o n j e c t u r e  on t h e  ba s i s  of h i s  h a v i n g  had a n  

IVP i n  t h e  e a r l y  ' 8 0 s  showing one small k idney ,  one  normal 
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k idney  and u n c o n t r o l l e d  blood p r e s s u r e .  
: 

Q He d i d  have  u n c o n t r o l l e d  h y p e r t e n s i o n  f o r  a 

/number of y e a r s ?  

A The record from D r .  R i l e y ' s  o f f i c e  is  t h a t ,  

/ d e s p i t e  m e d i c a t i o n ,  and d e s p i t e  i n s t i t u t i o n  of m e d i c i n e s  

s u c h  as L o n i t e n ,  t h e  d i a s t o l i c  was neve r  i n  t h e  a p p r o p r i a t e  

r a n g e ,  and t h e  b lood  p r e s s u r e  was p o o r l y  or  s u b o p t i m a l l y  

c o n t r o l l e d  ove r  a p e r i o d  of y e a r s .  

I t  i s  r e a s o n a b l e  t o  c o n j e c t u r e  t h a t  h e  may have 

had r e n a l  v a s c u l a r  h y p e r t e n s i o n ,  b u t  I d o n ' t  know f o r  s u r e  

b e c a u s e  no i n v e s t i g a t i o n  was done of t h i s .  

Q I n  March of 1 9 8 9  d i d  h e  have g o u t ?  

A The d o c t o r  s e e i n g  him admit ted him t o  t h e  

h o s p i t a l  as  hav ing  gou t .  

B B u t  i s  it your o p i n i o n  t h a t  h e  had g o u t ?  

A When h e  was s e e n  a t  C leve land  C l i n i c ,  t h e y  f e l t  

/ t h a t  h e  had calcium phospha te  d e p o s i t i o n  disease. 

The r h e u m a t o l o g i s t  who saw him a t  Lakewood 

H o s p i t a l  w r o t e  i n  h i s  e v a l u a t i o n  t h a t  Mr. Carrick had  gou t .  

I d o n ' t  b e l i e v e  h e  a s p i r a t e d  any f l u i d  t o  look  a t .  I t h i n k  -- 
Q Do you b e l i e v e  h e  had  g o u t ?  

A I b e l i e v e  t h a t  he  had c h r o n i c  gou ty  a r t h r i t i s  

and ,  i n  a d d i t i o n ,  had a super imposed  s t e r o i d  myopathy and a 

myopathy of uremia. 

Q So he  had c h r o n i c  gou ty  a r t h r i t i s  and uremia?  

I 16 
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A Uremic a r t h r i t i s .  

Q And s t e r o i d  myopathy? 

A Yes. 

Q Did h e  also have  gou ty  nephropa thy?  

A Without  do ing  a k idney b i o p s y  or w i t h o u t  d o i n g  

f u r t h e r  s t u d i e s ,  it i s  c o n j e c t u r e  t h e  n a t u r e  of h i s  k idney  

disease.  I b e l i e v e  t h a t  he had a combina t ion  of p a t h o l o g i e s  

i n  h i s  k idneys .  Gouty k idney disease i n c l u d e s  bo th  k idney 

s t o n e  d isease ,  which he c l e a r l y  had n o t  had a n  e p i s o d e  of 

k idney s t o n e s ,  a s  well as d e p o s i t i o n  of u r i c  c r y s t a l s  i n  t h e  

parenchyma of t h e  kidney.  T h i s  d i a g n o s i s  can  o n l y  be made 

a t  postmor tern or a f t e r  nephrectomy. 

I b e l i e v e  it i s  r e a s o n a b l e  t o  c o n j e c t u r e  t h a t  

h e  had gou ty  nephropathy .  He r a n  u r i c  ac ids  i n  e x c e s s  of  

t e n  o r  as h i g h  a s  1 2  or 1 3  ove r  a period of a l m o s t  a decade  

wi th  t h e  p i c t u r e  of p r o g r e s s i v e  r e n a l  i n s u f f i c i e n c y .  

Q As of March of 1989 ,  when he was a d m i t t e d  t o  

Lakewood H o s p i t a l ,  he  had h y p e r p a r a t h y r o i d i s m ;  d i d  h e  n o t ?  

A Yes. A l l  p a t i e n t s  who have p r o g r e s s i v e  r e n a l  

i n s u f f i c i e n c y  wi th  c r e a t i n i n e  c l e a r a n c e s  of l e s s  t h a n  50 cc l  s 

pe r  minu te  have t h e  syndrome of h y p e r p a r a t h y r o i d i s m  on a 

secondary  bas is ,  

Q D r ,  Gorbaty ,  c o n s i d e r i n g  t h e  medical f ac t s  t h a t  

by March of 1989 when h e  was admi t t ed  t o  Lakewood H o s p i t a l ,  

he  had end- s tage  r e n a l  f a i l u r e ,  a small r i g h t  k idney ,  

17 
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profound r e n a l  acidemia, s e v e r e  r e n a l  o s t e o d y s t r o p h y ,  w i t h  

e x t e n s i v e  d e m i n e r a l i z a t i o n  of h i s  bones  and metas ta t ic  

zalcif i c a t i o n s  of h i s  s o f t  t i s s u e s ,  probable r e n a l  v a s c u l a r  

h y p e r t e n s i o n ,  c h r o n i c  gou ty  a r t h r i t i s ,  probable g o u t y  

nephropathy ,  uremia ,  s t e r o i d  myopathy and 

h y p e r p a r a t h y r o i d i s m ,  do you have a n  o p i n i o n  as t o  what  h i s  

l i f e  expec tancy  was t h e n ?  

MR. MELLINO: O b j e c t i o n .  

THE WITNESS: I can  t e l l  you a b o u t  t h e  l i f e  

expec tancy  of p e o p l e  on d i a l y s i s .  Peter -- one of t h e  

p r o f e s s o r s  -- 

BY MR. GORE: 

Q No, D r .  Gorbaty.  My q u e s t i o n  i s  t h i s  man w i t h  

these c o n d i t i o n s .  Do you have a n  o p i n i o n  a s  of t h a t  time as 

t o  what t h i s  man 's  l i f e  expec tancy  is? 

MR. MELLINO: O b j e c t i o n .  

You can  answer.  

THE WITNESS: A t  h i s  a g e  w i t h  c o n t r o l  of blood 

p r e s s u r e  and p r o p e r  d i a l y t i c  i n t e r v e n t i o n  or s u b s e q u e n t  

k idney  t r a n s p l a n t  i n  t h e  absence  of c o r o n a r y  disease or 

c a n c e r ,  g i v e s  him a l i f e  expec tancy  of 2 0  t o  3 0  y e a r s .  

BY M R .  GORE:  

Q I f  he  had a k idney t r a n s p l a n t ?  

A I f  he were d i a l y z e d ,  blood p r e s s u r e  c o n t r o l l e d  

and i n  t h e  a b s e n c e  of c o r o n a r y  disease or c a n c e r ,  he ha5  a 
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l i f e  expec tancy  i n  t h e  U n i t e d  S t a t e s  of 2 0  t o  3 0  y e a r s ,  

Q Did you take i n t o  c o n s i d e r a t i o n  c a l c i f i c a t i o n  

of h e a r t  v a l v e s ?  

A I n  t h e  U n i t e d  S ta tes ,  a man of h i s  a g e  who 

comes t o  end- s tage  r e n a l  f a i l u r e  who does  n o t  have  

c o r o n a r y  disease and does n o t  have  c a n c e r  h a s  a 20- 

t o  30-year l i f e  e x p e c t a n c y ,  t a k i n g  a l l  comers. 

Q Do you b e l i e v e  t h i s  p a t i e n t  d i d  have 

c a l c i f i c a t i o n  of h i s  hea r t  v a l v e s ?  

A I d o n ' t  r e c a l l  X-ray r epo r t s  or c o r o n a r y  

angiograms b e i n g  done on him r e g a r d i n g  t h a t ,  

There i s  l i t e r a t u r e  of d i a l y s i s  p a t i e n t s  

undergo ing  b o t h  c o r o n a r y  b y p a s s  and v a l v e  r e p l a c e m e n t ,  and 

these p a t i e n t s  do n o t  have  i n c r e a s e d  m o r t a l i t y  or m o r b i d i t y  
I 

from these c o n d i t i o n s  and t h e  c a r d i a c  s u r g e o n s  c o n s i d e r  t h a t  

t h e y  have  t h e i r  same o u t l o o k  as i f  t h e y  were c h r o n i c  

d i a l y s i s  p a t i e n t s .  

Q J u s t  so  I am c lear ,  w i t h  all of t h e  c o n d i t i o n s  

t h i s  man had i n  March of ' 89 ,  assuming h e  was d i a l y z e d ,  had 

b lood  p r e s s u r e  c o n t r o l  and had a k idney t r a n s p l a n t ,  you 

b e l i e v e  t h a t  he  had a l i f e  e x p e c t a n c y  of 20  t o  30 y e a r s ;  i s  

t h a t  your  t e s t i m o n y ?  

A I b e l i e v e  so, w i t h  p rope r  medical care,  w i t h  

a g g r e s s i v e  medical care ,  

Q Doc to r ,  a s  I u n d e r s t a n d  your  r e p o r t ,  you have  a 
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number of cri t icisms, f i r s t  of a l l ,  of D r ,  R i l ey .  Is 

cor rect?  

A Well, I have  o b s e r v a t i o n s  r e g a r d i n g  t h e  care 

t h a t  Mr. C a r r i c k  r e c e i v e d .  

Q Well, one of t h e  t h i n g s  I b e l i e v e  you i n d i c a t e d  

i n  your  r e p o r t  was t h a t  Mr, Carr ick ' s  b lood  p r e s s u r e s  t h roughou t  

t h e  1980s were p o o r l y  c o n t r o l l e d ;  i s  t h a t  c o r r e c t ?  

A Yes e 

Q And t h a t  was w h i l e  h e  was under t h e  care of D r .  

R i l e y ?  

A Yes. 

Q I t h i n k  you a l s o  i n d i c a t e d  h i s  u r i c  ac id ,  it 

was r o u t i n e l y  12 from '82 t o  '88, and t h a t  was n o t  r educed  

o r  c o n t r o l l e d ?  

A Yes. The record bears t h a t  ou t .  

Q You also i n d i c a t e d  I b e l i e v e  t h a t  t h e  B U N  and 

c r e a t i n i n e  rose s t e a d i l y  t h roughou t  t h e  1980s and were n o t  

reduced  o r  c o n t r o l l e d ,  

A Yes, 

Q You a l s o  i n d i c a t e d  t h a t  a l l o p u r i n o l  was n o t  

p r e s c r i b e d  o r  a d m i n i s t e r e d  and t h a t  i s  i n d i c a t e d  f o r  gou ty  

nephropa thy?  

A Yes 

MR. SPISAR: I t h i n k  wha t  you d i d  s a y  was it was 

d i s c o n t i n u e d ;  d i d  you n o t ?  

20 
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THE WITNESS: I n  f a c t ,  may I go i n t o  t h a t .  

Looking a t  Dr, R i l e y ' s  r e c o r d s ,  I c o u l d  n o t  

r e a s o n  o u t  why it was d i s c o n t i n u e d ,  

BY MR. GORE: 

Q When was it d i s c o n t i n u e d ?  

A I b e l i e v e  i n  ' 8 2  it was d i s c o n t i n u e d .  ' 82  or 

'83. And s u b s e q u e n t l y  when I read one of t h e  d e p o s i t i o n s ,  I 

r e a l i z e d  t h a t  he  w r o t e  down, r a sh .  I w a s n ' t  ab le  t o  read 

t h i s ,  and t h a t  h e  had d i s c o n t i n u e d  t h e  a l l o p u r i n o l  because  

of a rash,  

What I was ab le  t o  read i n  D r .  R i l e y ' s  n o t e s  

was t h a t  h e  had -- what  I t h o u g h t  h e  had done was 

d i s c o n t i n u e d  t h e  a l l o p u r i n o l  because  t h e  acidemia had  

p r o g r e s s e d  because  t h e  BUN and c r e a t i n i n e  had gone up and 

t h a t  a l l o p u r i n o l  may have been t h e  cause of t h i s ,  

Q Did you a l s o  i n d i c a t e  i n  your  r e p o r t  t h a t  -- 
A May I j u s t  f i n i s h  up. I t  i s  of i n t e r e s t  t h a t  

when D r .  R i l e y  -- excuse  m e  -- when Mr. Carr ick was s e e n  a t  

I b e l i e v e  Lakewood or C leve l and  C l i n i c  by t h e  

r h e u m a t o l o g i s t ,  h e  d i d  n o t  t e l l  them he was a l l e r g i c  t o  

a l l o p u r i n o l  and t h e y  gave it t o  him w i t h o u t  any d i f f i c u l t y  

and,  i n  f a c t ,  t h a t  was t h e  f i r s t  t h i n g  t h e y  d i d  was t h a t  

t h e y  i n s t i t u t e d  a l l o p u r i n o l .  

9 I t h i n k  you a l s o  i n d i c a t e d  i n  your  r e p o r t ,  

Doctor, t h a t  w h i l e  D r ,  R i l e y  was t a k i n g  care of M r ,  Carrick 
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t h e  p a t i e n t  was n o t  referred t o  a n e p h r o l o g i s t .  

A Yes. I have  s u b s e q u e n t l y  from t h e  d e p o s i t i o n s  

found o u t  t h a t  D r ,  R i l e y ,  though he  was n o t  s p e c i f i c a l l y  

t r a i n e d  i n  nephro logy ,  was one of our ,  q u o t e ,  . g r a n d f a t h e r  

n e p h r o l o g i s t s  who p r a c t i c e  nephrology i n  t h e  community, b u t  

had n o t  been s p e c i f i c a l l y  t r a i n e d  i n  t h i s  or boarded  i n  t h i s  

because h e  had n o t  -- he had been t r a i n e d  pr ior  t o  spec i f ic  

t r a i n i n g  programs or b o a r d s ,  

Q When i n  t h e  c o u r s e  of Mr, C a r r i c k ' s  h e a l t h  care 

development  do you b e l i e v e  t h a t  h e  needed a n e p h r o l o g i s t  fo r  

t h e  f i r s t  time? 

A A s  a p r a c t i c i n g  n e p h r o l o g i s t ,  i n t e r n i s t s  refer  

me p a t i e n t s  when t h e y  have a p a t i e n t  whose b lood p r e s s u r e  i s  

n o t  c o n t r o l l e d  a f t e r  s e v e r a l  t r i a l s  of blood p r e s s u r e  

med ic ine ,  and/or  when t h e y  have p r o g r e s s i v e  r e n a l  

i n s u f f i c i e n c y ;  t h a t  i s ,  a serum c r e a t i n i n e  of r i s i n g  g r e a t e r  

t h a n  1.8. 

Q With specif ic  r e f e r e n c e  t o  Mr, Carrick when -- 
1 9 8 0 ,  1982 ,  1 9 8 7 ,  1 9 8 9  -- when do you b e l i e v e  t h a t  h e  needed a 

neph r ol o g i  st? 

A I n  1 9 8 2  I b e l i e v e  t h a t  Mr, C a r r i c k ' s  c r e a t i n i n e  

' h a d  r i s e n  even  over  two, h i s  b lood pressure was p o o r l y  

c o n t r o l l e d .  He had problems because  of t h e  d i s c o n t i n u a t i o n  

of a l l o p u r i n o l .  A t  t h a t  p o i n t ,  I b e l i e v e  he  needed a 

nephrology e v a l  u a t i  on e 
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k i d n e y ,  s o  t h a t  a t  t h a t  p o i n t  t h e r e  was a c o n s t e l l a t i o n  of 

r i s i n g  acidemia, problematic c o n t r o l  of h y p e r u r i c e m i a ,  

poorly c o n t r o l l e d  h y p e r t e n s i o n  and an  abnormal IVP. 

Q From 1979 to 1 9 8 9 ,  Dr, R i l e y  p r e s c r i b e d  I n d o c i n  

fo r  Mr. C a r r i c k ;  i s  t h a t  c o r r e c t ?  

A Yes. 

Q Is i s  I n d o c i n  a n e p h r o t o x i n ?  

A I n d o c i n  i s  a n e p h r o t o x i n ,  

Q I n  your  o p i n i o n ,  s h o u l d  t h a t  I n d o c i n  have  been  

p r e s c r i b e d  f o r  Mr, Carrick f o r  t h o s e  y e a r s  i n  t h o s e  

q u a n i  t i t i e s?  

A I was s e n t  a record of s e v e r a l  y e a r s  of 

p r e s c r i p t i o n  r e n e w a l s ,  I n  1 9 8 2 ,  I b e l i e v e  Mr, Carrick 

r e c e i v e d  22 p r e s c r i p t i o n  r e n e w a l s  fo r  I n d o c i n  and I b e l i e v e  

' 8 3 ,  ' $ 4 ,  he  r e c e i v e d  between 1 5  and 20 renewals .  

On Dr, R i l e y ' s  forms o v e r  t h e  198Os, h e  n o t e s  

on each y e a r l y  h i s t o r y  p h y s i c a l  t h a t  Mr, Carrick was t a k i n g  

I n d o c i n  prn .  

I d o n ' t  know e x a c t l y  how much h e  was t a k i n g  

over  t h a t  e n t i r e  p e r i o d .  

I n d o c i n  i s  a n  FDA-approved d rug  and i s  i n  a 

c lass  of m e d i c a t i o n s  which  a r e  known t o  c a u s e  both acute and 

c h r o n i c  kidney damage. T h i s  syndrome of n o n s t e r o i d a l  a n t i -  

I 23  
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in f lammatory ,  drug- induced nephropa thy  h a s  been described 

s i n c e  t h e  mid 1 9 7 0 ' s ,  I n d o c i n  is  a safe d rug  when g i v e n  i n  

people w i t h o u t  r e n a l  impairment ,  and h a s  been g i v e n  under  

t h e  care of r h e u m a t o l o g i s t s  on a c h r o n i c  a d m i n i s t r a t i o n  

bas is .  
~ 

I 

I b e l i e v e  t h a t  i n  t h e  face of r i s i n g  c r e a t i n i n e  

t h a t  i t  was imprudent  t o  c o n t i n u e  t h i s  m e d i c a t i o n ,  I 

b e l i e v e  t h a t  Mr. Carr ick was t a k i n g  as much as one hundred  

m i l l i g r a m s  d a i l y  of t h i s  m e d i c a t i o n ,  which would be i n  t h e  

middle  t o  h i g h  r ange  of a d m i n i s t r a t i o n  of t h i s  m e d i c a t i o n ,  

Q Doctor, i n  one o r  more respects do you b e l i e v e ,  

is it your  o p i n i o n  t h a t  D r ,  R i l e y ' s  care of M r .  Carrick f e l l  

below t h e  r e q u i s i t e  s t a n d a r d  of care? 

A I b e l i e v e  t h a t  Dr, R i l e y  d i d  n o t  p r o v i d e  t h e  

ca re  t h a t  a n e p h r o l o g i s t  would have  p rov ided  t o  t h i s  p a t i e n t  

and t h a t  s e v e r a l  -- s e v e r a l  f i n d i n g s  i n  t h e  record were n o t  

f o l l o w e d  up, t h a t  t h e  blood p r e s s u r e  was n o t  a g g r e s s i v e l y  

c o n t  r 01 1 ed , 

And I would s a y  t h a t  t h i s  f a l l s  below t h e  l e v e l  

of care  e x p e c t e d  of a spec ia l i s t  i n  t h i s  f i e l d .  I have  s e e n  

cases of s imi la r  problems i n  p a t i e n t s '  care, so t h i s  o c c u r s  

i n  t h e  community, b u t  I would s a y  f o r  a s p e c i a l i s t ,  t h i s  

would be c o n s i d e r e d  below t h e  s t a n d a r d  t h a t  a spec ia l i s t  

would be h e l d  t o ,  

Q Are you go ing  t o  e x p r e s s  a n  o p i n i o n  as t o  

24 I 
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19 

whether  Dr, R i l e y ' s  c a r e  caused  or  c o n t r i b u t e d  t o  c a u s e  

C a r r i c k ' s  d e a t h ?  

MR,  MELLINO: You can answer t h a t .  

NR. SPISAK: Leave t h i s  on t h e  r e c o r d .  Go ahead.  

THE WITNESS: Am I a l lowed  -- 
Mr, C a r r i c k  had p o t e n t i a l l y  t r e a t a b l e  c a u s e s  of 

r e n a l  i n s u f f i c i e n c y .  He p o t e n t i a l l y  had r e n a l  v a s c u l a r  

I b e l i e v e  t h a t  an e i g h t- y e a r  p e r i o d  of u r i c  

a c i d s  be ing  i n  t h e  12% c l e a r l y  has  been shown i n  t h e  

8  disease, which i n  t h e  e a r l y  ' 8 0 s  might  have been amenable  t o  

9 

10 

11 

12 

13 

14 

1 5  

16 

17 

s u r g e r y  or a n g i o p l a s t y .  By t h e  end of t h e  1980s, because  of 

t h e  c h r o n i c i t y  of t h e  problem, and because  of t h e  

u n c o n t r o l l e d  h y p e r t e n s i o n ,  s u r g i c a l  i n t e r v e n t i o n  a t  t h e  end 

of t h e  1980s would n o t  have saved h i s  k idneys .  

I b e l i e v e  t h a t  t h e  b lood p r e s s u r e  was n o t  

a d e q u a t e l y  c o n t r o l l e d  and t h a t  n e p h r o s c l e r o s i s  from 

h y p e r t e n s i o n  was a c l e a r l y  a d d i t i v e  r i s k  f a c t o r  f o r  Mr, 

C a r r i c k .  N e p h r o s c l e r o s i s  on a h y p e r t e n s i v e  b a s i s  by i t s e l f  

can cause  r e n a l  f a i l u r e  over  a p e r i o d  of time. 

20 

21 

22 

23 

24 

25 

l i t e r a t u r e  t o  l e a d  t o  parenchymal r e n a l  d i s e a s e  from u r i c  

a c i d  d e p o s i t i o n  and was a p o t e n t i a l l y  or a d e f i n i t e  

c o n t r i b u t o r y  f a c t o r .  

MR.  SPISAK: Thank you,  

BY MR, GORE: 

Q My q u e s t i o n ,  Doc to r ,  is a r e  you go ing  t o  

2 5  
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e x p r e s s  an  o ~ i n i o n  a t  t h e  t r i a l  of t h i s  case 

D r ,  R i l e y ' s  c a r e  and t r e a t m e n t  c a u s e d  o r  c o n t  

cause Mr, Car r i ck ' s  dea th?  

ELLINO: L e t  me objec t  because  I t h i n k  h e  j u s t  

answered  t h a t ,  b u t  go ahead. 

MR, GORE: I d o n ' t  b e l i e v e  h e  d i d ,  

SS:  I b e l i e v e  t h a t  t h e  lack of fo l low- up on 

these t h r e e  items l e d  t o  p r o g r e s s i v e  r e n a l  f a i l u r e  which 

might  have  been a v o i d e d  had t h e y  been  f o l l o w e d  up and 

a g g r e s i v e l y  t r e a t e d ,  I b e l i e v e  t h a t  t h e  dea th  of Mr. 

C a r r i c k  o c c u r r e d  under  t h e  care of C leve land  C l i n i c ,  and if 

he  had n o t  gone t o  C leve land  C l i n i c  and had a l l o w e d  D r ,  

R i l e y  t o  p l a c e  him on h e m o d i a l y s i s  a f t e r  he  was n o t e d  t o  

have a p e r i c a r d i a l  r u b ,  h e  would a l m o s t  c e r t a i n l y  now be 

a1 i v e .  

BY MR, GORE: 

Q Is it your  o p i n i o n  t h a t  these problems t h a t  you 

have a r t i c u l a t e d  w i t h  r e g a r d  t o  D r ,  R i l e y ' s  care d i d  

n o t  c o n t r i b u t e  t o  cause h i s  dea th?  

A These problems a t t r i b u t a b l e  t o  D r .  R i l e y ' s  care 

l e d  t o  r e n a l  f a i l u r e ,  D r ,  R i l e y ,  on t h e  l a s t  day of 

h o s p i t a l i z a t i o n  a t  Lakewood H o s p i t a l ,  a sked  Mr. Carr ick t o  

b e g i  n hem o d i  a1 y s i s , 

A t  t h a t  p o i n t  t h e  f a m i l y  r e q u e s t e d  t r a n s f e r ,  I 

b e l i e v e  t h a t  D r ,  R i l e y ' s  a c t i o n s  c o n t r i b u t e d  t o  h i s  r e n a l  

2 6  
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f a i l u r e ,  b u t  t h a t  t h e  proposed i n t e r v e n t i o n  by Dr. R i l e y  

would have a l lowed  Mr. C a r r i c k  p o t e n t i a l l y  t o  l i v e  a n o t h e r  

two decades .  

Q Perhaps  I am not  making myself  c l e a r ,  Doctor .  

W e  a r e  d e a l i n g  h e r e  i n  a l a w s u i t  w i t h  a d e a t h  and what I 

have g o t  t o  d e t e r m i n e  from you is  what your t e s t i m o n y  is 

go ing  t o  be about  what caused  t h i s  man ' s  dea th .  

Now, i n  your r e p o r t  you s a i d  t h i n g s  abou t  Dr. 

R i l e y ' s  c a r e ,  you s a i d  t h i n g s  a b o u t  t h e  Cleveland  C l i n i c ' s  

c a r e ,  and I am go ing  t o  g e t  t o  t h a t .  

My q u e s t i o n  t o  you i s ,  a r e  you going  t o  t e s t i f y  

t h a t  e i t h e r  Dr, R i l e y ' s  c a r e  or l a c k  of c a r e  caused  or 

c o n t r i b u t e d  t o  M r .  C a r r i c k ' s  d e a t h ,  t h a t  t h e  C leve land  

C l i n i c ' s  c a r e  or l a c k  of c a r e  caused  or c o n t r i b u t e d  t o  Mr. 

C a r r i c k ' s  d e a t h ,  or b o t h ?  

M R ,  MELLINO: I o b j e c t  a g a i n ,  b u t  go ahead and I 
1 7  
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25 

answer.  

THE WITNESS: Mr. C a r r i c k  d i e d  du r ing  an  i n t e r v e n t i o n  

a t t e m p t  t o  t r e a t  a secondary  r n a n i s f e s t a t i o n  of uremia.  H i s  

uremia -- 
BY MR. GORE: 

Q I u n d e r s t a n d  t h a t ,  Doctor .  C a n ' t  you answer 

t h e  q u e s t i o n ?  

A I u n d e r s t a n d  your q u e s t i o n .  You d i d  n o t  ask  

f o r  y e s  or no. 
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Q I am n o t  l i m i t i n g  it t o  y e s  or no, b u t  I would 

l i k e  a y e s  o r  no, w i t h  whatever  e x p l a n a t i o n  you want  t o  

g ive .  

A Yes, I b e l i e v e  t h a t  bo th  t h e  care g i v e n  by D r .  

R i l ey  and t h e  care e x t e n d e d  by C leve l and  C l i n i c  were 

c o n t r i b u t o r y  t o  t h i s  man 's  dea th .  

Q F ine .  Are you go ing  t o  t e s t i f y  as t o  t h e  

r e l a t i v e  c o n t r i b u t i o n  of t h e  two? 

A I b e l i e v e  t h a t  t h a t  i s  f o r  t h e  j u r y  t o  decide. 

Q So you a re  n o t  go ing  t o  e x p r e s s  a n  o p i n i o n  i n  

t h a t  r e g a r d ?  

MR. MELLINO: You a r e  t a l k i n g  abou t  s p e c i f i c  

a l l o c a t i o n  of n e g l i g e n c e  h e r e ?  

MR, GORE: Yes. 

MR. MELLINO: I o b j e c t .  Go ahead and answer .  

THE WITNESS: I t h i n k  t h a t  i s  f o r  t h e  j u r y  t o  decide; 

i s n ' t  it? 

BY MR. GORE: 

Q Whether it i s  or n o t ,  I am g e t t i n g  t h e  

i m p r e s s i o n  -- 1 d o n ' t  want t o  pu t  words i n  your  mouth -- 

t h a t  you a r e  go ing  t o  t e s t i f y  t h a t  Dr. R i l e y ' s  care 

c o n t r i b u t e d  t o  cause Mr. C a r r i c k ' s  d e a t h ,  and t h a t  t h e  

C leve l and  C l i n i c ' s  care c o n t r i b u t e d  t o  cause  Mr. Carr ick 's  

d e a t h ?  

A Yes. 
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Q B u t  you a r e  n o t  g o i n g  t o  s p e c i f y  what p e r c e n t  

and c o n t r i b u t i o n  e a c h  of them made; am I c o r r e c t ?  

A You a r e  c o r r e c t .  

Q Now,  l e t ' s  l o o k  a t  your  c r i t i c i sm  of t h e  care 

r e n d e r e d  by t h e  C leve land  C l i n i c  doctors.  

You have  a number of s t a t e m e n t s  i n  your  r epor t ,  

7 I D o ~ t o r ,  and I want t o  go ove r  t h o s e  w i t h  you. 
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A Yes. 

Q But b e f o r e  do ing  so ,  i s  t h e r e  any c r i t i c i sm 

t h a t  you have of t h e  C leve land  C l i n i c  d o c t o r s '  care of Mr. 

C a r r i c k  t h a t  i s  n o t  t e s t i f i ed  i n  your  r e p o r t ?  

A Well, I was -- s h o u l d  I i n c l u d e  what  I have  

l e a r n e d  from your d e p o s i t i o n s ?  

Q Sure .  

A I was dismayed t o  f i n d  d o c t o r  a f t e r  doctor a t  

t h e  C leve land  C l i n i c  make t h e  s t a t e m e n t  t h a t  i t  was 

u n n e c e s s a r y  t o  rev iew o l d  r e c o r d s ,  t a l k  t o  o ther  d o c t o r s  or 

rev iew p r i o r  e v a l u a t i o n s .  

Q Do you know how -- 
A T h i s  is c l e a r l y  o u t s i d e  of t h e  p a l e  of 

e s t a b l i s h e d  p r a c t i c e .  

Q I n  t h a t  r e g a r d ,  Doctor ,  l e t  me ask you. Have 

you e v e r  been t o  t h e  C leve land  C l i n i c ?  

A Never . 
Q Do you know how t h e y  f u n c t i o n ?  

29 
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A I have  been  a t  s e v e r a l  academic i n s t i t u t i o n s .  

Q I am n o t  a s k i n g  you a b o u t  academic 

i n s t i t u t i o n s .  I am a s k i n g  you if you know how C l e v e l a n d  

C l i n i c  f u n c t i o n s  w i t h  r e g a r d  t o  a u n i f i e d  c h a r t .  

A I have  never  been t o  C leve land .  I do n o t  know 

t h e i r  system. 

Q Do you know, fo r  example,  i f  d u r i n g  t h e  second 

conf inemen t  t h a t  Mr, Carrick had t o  C leve land  C l i n i c  a l l  of 

t h e  r e c o r d s  of h i s  f i r s t  conf inement  were a v a i l a b l e  t o  t h e  

p h y s i c i a n s  t a k i n g  care of him d u r i n g  t h e  second conf inemen t?  

A I have  read t h e  d e p o s i t i o n s  of Dr. Heyka, of 

of t h e  a n e s t h e s i o l o g i s t ,  and t h e y  a l l  s a y  t h a t  

t h e y  d i d  n o t  c o n s u l t  w i t h  p r i o r  p h y s i c i a n s ,  rev iew o l d  

r e c o r d s ,  and t h e  n e p h r o l o g i s t  t a k i n g  care of Mr. Carr ick 

s a i d  t h a t  it was unnecessa ry  of him -- it was u n n e c e s s a r y  

f o r  him t o  t a l k  t o  D r ,  Heyka, as  t h i s  p a t i e n t  was t h e r e  t o  

have h i s  p r o c e d u r e  done,  

Q Anything e l se ,  besides what  i s  i n  your  repor t?  

A No 0 

Oh, t h e r e  i s  one o t h e r  t h i n g .  The 

a n e s t h e s i o l o g i s t  ment ioned  t h a t  h e  was n o t  p r e s e n t  d u r i n g  

t h e  i n t u b a t i o n  of Mr, C a r r i c k ,  and t h a t  h e  r o u t i n e l y  g o e s  

out  t o  check h i s  mail d u r i n g  a n e s t h e s i a  p r o c e d u r e s  and t h a t  

h e  c i r cu l a t e s  and i s  a v a i l a b l e  fo r  problems.  And h e  n o t e d  

i n  h i s  d e p o s i t i o n  t h a t  Mr, Carrick had a d i f f i c u l t  

3 0  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
I 

1 2  

13 

14 

1 5  

16 

17 

18 

19 

20 

2 1  

2 2  

23 

2 4  

2 5  

Q Did t h e  ~ i f f i c u l t y  i n  i n t u b a t i o n  c a u s e  a ~ y t h i n g  

i n  t h i s  case? 

A W e l l ,  I t h i n k  i t  bespeaks  a g e n e r a l  problem i n  

care g i v e n  a t  t h e  C leve land  C l i n i c .  

I t  i s  p o s s i b l e  t h a t  t he r e  was a b i t  of 

a s p i r a t i o n  t h a t  occurred d u r i n g  t h i s  d i f f i c u l t  i n t u b a t i o n .  

Q Anything i s  p o s s i b l e .  Is t h e r e  e v i d e n c e  of 

aspi  r a t i o n ,  Doctor?  

A There  i s  no ev idence .  B u t  a s  a g e n e r a l  way of 

d o i n g  b u s i n e s s ,  t h i s  i s  n o t  t h e  way b u s i n e s s  is done i n  t h e  

medical community o u t s i d e  of t h e  C leve land  C l i n i c .  

Q Everywhere e lse  it i s  done d i f f e r e n t l y ;  i s  t h a t  

your t e s t i m o n y ?  

A Everywhere t h a t  I have  been  d o c t o r s  t a l k  t o  

o t h e r  d o c t o r s ,  c o n s i d e r  it p r u d e n t  t o  rev iew o l d  records and 

c o n s i d e r  it a p p r o p r i a t e  t o  be p r e s e n t  d u r i n g  t h e  p r o c e d u r e  

t h a t  t h e y  a re  s u p e r v i s i n g .  

Q Do a n e s t h e s i o l o g i s t s  i n t u b a t e  p a t i e n t s ?  

A Yes. 

Q You s a i d  a c o u p l e  of times t h i n g s  a b o u t  n o t  

r e v i e w i n g  r e c o r d s .  Is it your u n d e r s t a n d i n g  t h a t  i n  t h i s  

case, t h e  p h y s i c i a n s  t a k i n g  care of Mr. Carrick d i d n ' t  have  

h i s  r e c o r d s  a v a i l a b l e  and d i d n ' t  c o n s u l t  w i t h  t h e  o t h e r  

p h y s i c i a n s  t a k i n g  ca re  of him? 
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A There  i s  a poem a b o u t ,  for  wont of t h e  s h o e ,  

t h e  kingdom was l o s t .  I n  Mr. Car r i ck ' s  case, because h e  was 

t h e r e  fo r  a p r o c e d u r e ,  v o l l e y s  of d o c t o r s  saw him and no one  

q u e s t i o n e d  any of t h e  l a b  work t h a t  came back. No one 

q u e s t i o n e d  t h a t  t h i s  man was g r o s s l y  u remic  and was s e n t  t o  

g e n e r a l  a n e s t h e s i a .  H e  was t h e r e  fo r  a p r o c e d u r e ,  and ,  come 

7 

8 

9 

10 

11 

what may, h e  would g e t  i t ,  

Q Tha t  i s  your  i m p r e s s i o n  of r ev iewing  t h e  

r e c o r d s  and d e p o s i t i o n s  i n  t h i s  case? 

A Yes. 

Q Did you e v e r  t a l k  t o  any of t h e  C leve land  

C l i n i c  d o c t o r s  a b o u t  t h i s  case? 
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A I have  never  spoken t o  any d o c t o r  a t  t h e  

C leve land  C l i n i c ,  

Q Did you e v e r  t a l k  t o  D r .  R i l e y  about t h i s  case? 

A Never. 

Q D i d  you e v e r  t a l k  t o  Mrs. Carrick a b o u t  t h i s  

case? 

A I have never  spoken t o  Mrs, Carrick. You a re  

t h e  f i r s t  p e o p l e  from Cleve land  I am t a l k i n g  to .  

MR. SPISAK: Other  t h a n  t h e  o t h e r  gent leman.  

THE WITNESS: Okay. 

BY MR. GORE: 

Q I n  your  r e p o r t ,  you s a y  t h a t  Nr. Car r ick  s h o u l d  

have been p l a c e d  on d i a l y s i s  when h e  was f i r s t  admi t ted  t o  
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A 

Q 

A 

d i a l y s i s  l it  

Q 

t h e  C leve land  C l i n i c  and s t a n d a r d  medical t r e  

i n c l u d i n g  d i a l y s i s ,  p r o b a b l y  would have rev '  

i n  s i x  t o  1 2  months. 

Yes, 

T h a t  i s  your  o p i n i o n ?  

T h a t  i s  t h e  o p i n i o n  of t h e  l i t e r a t u r e ,  of tr- 

r a t u r e .  

I am n o t  a s k i n g  a b o u t  t h e  l i t e r a t u r e .  Is t h a t  

your o p i n i o n ?  

A My o p i n i o n  is t h a t  he  d e s e r v e d  t o  have  t h a t  

t r i a l  and t h a t  h e  was g r o s s l y  uremic  and needed d i a l y s i s  

when h e  f i r s t  saw D r .  Heyka. 

Q And it i s  your  o p i n i o n  t h a t  medical t r e a t m e n t  

p r o b a b l y  would have  r e v e r s e d  t h i s  man ' s  disease i n  s i x  t o  12 

months; is t h a t  c o r r e c t ?  

A I would s a y  50-50. 

Q Did Mr, Carrick a t  t h e  time h e  was admi t t ed  t o  

t h e  C leve land  C l i n i c  r e q u i r e  n a r c o t i c  a n a l g e s i c s  f o r  p a i n  

con t r 01 ? 

A 

Q 

A 

Q 

A 

Q 

I b e l i e v e  h e  d i d ,  

Was h e  d e b i l i t a t e d ?  

He was, 

Was h i s  p a r a t h y r o i d  hormone l e v e l  h i g h ?  

I t  was, 

I n  f a c t ,  it was v i r t u a l l y  unmeasurable ;  w a s n ' t  
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i t? 

A n t s  who have  h i g h e r  l eve l .  

l e v e l  he had,  And, w i t h  t r e a t m e n t ,  w i t h  i n t r a v e n o u s  

c a l c i j e x ,  I and o t h e r  n e p h r o l o g i s t s  i n  t h e  community have 

found,  j u s t  as  i n  t h e  l i t e r a t u r e ,  t h a t  p a r a t h y r o i d  hormones 

zome from s e v e r a l  t housand  t o  s e v e r a l  hundred  i n  a period of 

t h r e e  t o  s i x  months,  

Q Was h i s  v e r y  h i g h ?  

A H i s  was v e r y  h i g h ,  b u t  n o t  

t h a t  I have  s e e n  i n  my own p a t i e n t s  who 

Q Was it c o n t r i b u t i n g  t o  t h e  

h i s  bones?  

A Mr, Carrick d e f i n i t e l y  had 

o u t  of t h e  r a n g e  

s t a r  t d i  a1 y s i s o  

r a p i d  d e s t r u c t i o n  of 

r e n a l  

o s t e o d y s t r o p h y ,  I t  i s  n o t  clear  t h a t  Mr, Carrick c o u l d  n o t  

w a l k  because  of it,  I b e l i e v e  Mr, Carrick c o u l d  n o t  w a l k  

because h e  was uremic.  

Q A t  t h e  time h e  was admitted t o  t h e  C l e v e l a n d  

C l i n i c ,  were h i s  bones  i n  e x t r e m i s ?  

A Def ine  e x t r e m i s ,  

Q Well -- 
A No bone b i o p s y  was done, and by e x t r e m i s  you 

mean t h a t  h e  was unable  t o  w a l k ,  B e  was c l e a r l y  u remic  and 

uremic p e o p l e  do n o t  w a l k ,  They l i e  i n  bed and moan and 

j u s t  c u r l  up i n  t h e  c o r n e r ,  I b e l i e v e  t h a t  it i s  

c o n j e c t u r a l  t o  ascr ibe  Mr. C a r r i c k ' s  d e b i l i t a t e d  s t a t e  
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s o l e l y  t o  a secondary  m a n i f e s t a t i o n  of uremia  when h e  was 

A e a r l y  uremic.  

Q Whatever t h e  c a u s e  was, h i s  bones  were i n  bad 

c o n d i t i o n  when h e  was admi t ted  t o  C leve land  C l i n i c ;  i s  t h a t  

c o r r e c t ?  

A X-rays of bones  a r e  n o t  a precise t o o l .  I t  

r e q u i r e s  a l o s s  of bone of 30 t o  40 p e r c e n t  b e f o r e  t h e r e  i s  

any of  change on X- rays, 

Many p a t i e n t s  on  d i a l y s i s  have  s e v e r e  changes  

on X-ray and a r e  working  and c l i m b i n g  s t a i r s  and r i d i n g  

b i  cy c l  es . 
Q Doctor, w e  a r e  n o t  communicating. When I ask 

you a q u e s t i o n  -- 
A I am answer ing  your  q u e s t i o n s .  

Q No. When I ask you a q u e s t i o n ,  I am g o i n g  t o  

a s k  you,  s i r ,  t o  do one of t h r e e  t h i n g s ,  and t h e n  g i v e  

whatever  e x p l a n a t i o n  you want  to .  

I t  i s n ' t  p r o p e r  f o r  me t o  l i m i t  you t o  y e s  or 

no, and I w o n ' t  do t h a t .  What I am a s k i n g  you t o  do is  

e i t h e r  answer t h e  q u e s t i o n  y e s  or no, or t e l l  me you c a n ' t  

answer it y e s  or no, 

A Okay. 

Q And t h e n  g i v e  whatever  e x p l a n a t i o n  you w i s h ,  

A Okay e 

Q When Mr. Carr ick was admit ted t o  C l e v e l a n d  
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C l i n i c ,  were h i s  bones  i n  bad s h a p e ?  

A He had r e n a l  o s t e o d y s t r o p h y ,  

Q Is t h a t  a "yes* '?  

A M r ,  Carrick had r e n a l  o s t e o d y s t r o p h y .  

Q Yes or no? 

A I c a n n o t  t e l l  from t h e  s t u d i e s  t h a t  were s e n t  

t o  me how q u o t e  bad h i s  bones  were. 

Q Can you answer t h i s  q u e s t i o n  y e s  o r  no? Were 

h i s  bones  i n  bad shape  when h e  was admi t ted  t o  t h e  C leve land  
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1 5  

16 
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20  

2 1  

22 

2 3  

A That  i s  a n  i m p r e c i s e  s t a t e m e n t .  

Q So you c a n ' t  answer it y e s  or no. Is t h a t  what  

you a r e  t e l l i n g  me? 

A I can  t e l l  you t h a t  h e  had r e n a l  

o s t e o d y s t r o p h y .  

Q How bad were h i s  s h o u l d e r s ?  

A They were bad enough t h a t  h e  was n o t  w a l k i n g  

and h e  was n o t  l i f t i n g  t h i n g s .  

Q Are you aware of t h e  f a c t  t h a t  h i s  s h o u l d e r s  

were f r o z e n  and h e  c o u l d n ' t  l i f t  h i s  arms above  t h e  l e v e l  of 

h i s  s h o u l d e r s ?  

A I d i d  n o t  read a p h y s i c a l  t h e r a p y  r e p o r t ,  I 

know t h a t  h e  was u n a b l e  t o  w a l k  u n a s s i s t e d  and h e  was u n a b l e  
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so bad a t  t h a t  time t h a t  he  d i d  have  c a l c i f i c a t i o n  of h i s  

hear t  v a l v e s ?  

A I a m  n o t  aware of t h a t .  

Q You a re  aware  of t h e  f a c t  t h a t  he  s u b s e q u e n t l y  

had a spon taneous  f r ac tu re  of t h e  h i p ?  

A Yes. 

Q Is t h a t  e v i d e n c e  of s i g n i f i c a n t  bone disease? 

A A t  -- y e s ,  B u t  a t  t h e  time t h a t  h e  had it ,  h e  

had been immobi l ized ,  he  had been on s t e r o i d s  and h e  had 

been r e c e i v i n g  aluminum c o n t a i n i n g  phospha te  b i n d e r s ,  a l l  

t h r e e  of which are  f a c t o r s  t h a t  may have been a d d i t i v e  i n  

c a u s i n g  a spon taneous  f r a c t u r e ,  

These t h r e e  f a c t o r s  were unneces sa ry  

c o n t r  i b u t a n t s .  

Q Is it your  o p i n i o n  t h a t  when Mr. Carrick was 

admi t ted  t o  t h e  C leve l and  C l i n i c  h i s  bone disease was 

r e v e r  s i  bl e? 

A H i s  h y p e r p a r a t h y r o i d i s m  was r e v e r s i b l e  and much 

of t h e  bone disease was r e v e r s i b l e  w i t h  med ica l  t r e a t m e n t  

o r ,  f a i l i n g  t h a t ,  pa ra thy ro idec tomy .  

Q You a l s o  say  i n  your  r e p o r t  t h a t  i t  i s  

i n e x p l  i cab1 e t h a t  t h e  a n e s t h e s i o l  o g i  s t  cleared t h i s  p a t i e n t  

f o r  a n e s t h e s i a  and a pa ra thy ro idec tomy  w i t h  a B U N  i n  e x c e s s  

of 100. You s t a t e  such  p a t i e n t s  a r e  a t  r i s k  f o r  b l e e d i n g  

p e r i o p e r a t i v e l y  and a r e  r o u t i n e l y  d i a l y z e d  t o  keep t h e  BUN 
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a t  less t h a n  100. 

A Yes, I wrote t h a t .  

Q Did t h i s  p a t i e n t  b leed p e r i o p e r a t i v e l y ?  

A No, T h i s  p a t i e n t ' s  BUN was i n  e x c e s s  of 2 2 4  

pr e-op. 

Q Did he  b leed  p e r i o p e r a t i v e l y ?  

A No. 

Q Did h e ?  

A Those i n d i c a t i o n s  t h a t  I have  ment ioned  a re  

t h e o r e t i c a l  and a re  g u i d e l i n e s .  We doctors  p r u d e n t l y  do 

t h i n g s  t o  a v o i d  t h e  f i v e ,  t e n ,  1 5  or 20 p e r c e n t  of p e o p l e  

who do g e t  t h e s e  c o m p l i c a t i o n s ,  

Q Were t h e  pro-time and PPT and b lood  c o u n t s  

done? 

A Pro-times, PPT and p l a t e l e t  c o u n t s  a r e  n o t  

abnormal  i n  r e n a l  f a i l u r e s .  I t  i s  c h a r a c t e r i z e d  by a 

p l a t e l e t  a b n o r m a l i t y  which i s  m a n i f e s t e d  by an  abnormal  
l7 I 
1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

b l e e d i n g  time. I r o u t i n e l y  order b l e e d i n g  times on p a t i e n t s  

p r i o r  t o  p r o c e d u r e s  when t h e y  a re  i n  r e n a l  f a i l u r e .  A 

b l e e d i n g  time was n o t  done i n  t h i s  p a t i e n t ,  which would be 

s t a n d a r d  coagu lopa thy  workup o u t s i d e  of t h e  C l e v e l a n d  C l i n i c  

f o r  pre- op -- f o r  pre- op e v a l u a t i o n  of an  end- s tage  r e n a l  

f a i l u r e  p a t i e n t ,  

Q What d i d  t h e  f a c t  t h a t  a b l e e d i n g  time -- 
A I am n o t  f i n i s h e d .  
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c i f i c  t r e a t m e n t  fo r  abnormal  

b l e e d i n g  times, which i n c l u d e  i n c r e a s e d  d i a l y s i s  and 

a d m i n i s t r a t i o n  of i n t r a v e n o u s  DDAVP. T h i s  h a s  been  s t a n d a r d  

t r e a t m e n t  s i n c e  t h e  mid 1980s. 

What d i d  t h e  f a c t  t h a t  a b l e e d i n g  time was n o t  Q 

clone c a u s e ?  

A I n  t h e  end ,  it d i d  n o t  c a u s e  a problem. 

Q What d i d  t h e  f a c t  t h a t  t h e  p a t i e n t  was 

a n e s t h e t i z e d  and o p e r a t e d  upon w i t h  a BUN over  a hundred?  

A P r e o p e r a t i v e ,  Mr. Carrick was s u f f e r i n g  from 

~remia.  He had a d i m i n i s h e d  s t a t e  of c o n s c i o u s n e s s  and  a 

j i m i n i s h e d  s t a t e  of coughing.  

m e s t h e s i a ,  you r o u t i n e l y  reduce r e n a l  p r o f u s i o n  by 58 

? e r c e n t  o v e r  a course of 2 4  t o  72 h o u r s ,  which makes your  

iremia much worse.  You also have  r educed  c l e a r a n c e  of 

m e s t h e t i c  a g e n t s .  

x o l o n g e d  problem -- t o  p ro longed  i n t u b a t i o n ,  t o  r e d u c e d  gag 

r e f l e x  and cough. I t  i s  a p p a r e n t  t h a t  Mr. Carrick had  a 

> o s t o p e r a t i v e  pneumonia p r o b a b l y  from a s p i r a t i o n .  T h i s  may 

lave been  c o n t r i b u t e d  t o  from h i s  g r o s s l y  uremic s t a t e  w i t h  

:he super imposed  known c a u s e  of reduced r e n a l  blood f l o w  fo r  

2 h o u r s ,  t h u s  making h i s  uremia even  more p ro found  and 

When you r e c e i v e  g e n e r a l  

T h i s  p r e d i s p o s e s  t h e  p a t i e n t  t o  

r e d u c i n g  h i s  a b i l i t y  t o  clear p o s t o p e r a t i v e  pulmonary 

se cr e ti ons.  

Q Did you t e s t i f y  a b o u t  t e n  m i n u t e s  a g o  t he re  i s  
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no e v i d e n c e  of a s p i r a t i o n ?  

A On t h e  c h e s t  X-ray t h a t  was t a k e n  pre- op t h e r e  

is no i n f i l t r a t e ,  I b e l i e v e  t h r e e  d a y s  l a t e r  t h e r e  i s  a n  

i n f i l t r a t e .  

I n  t h e  s e t t i n g  of a p a t i e n t  who is  

p o s t o p e r a t i v e  who t h e n  g e t s  a pneumonia, t h e  most l i k e l y  

cause i s  an  a s p i r a t i o n  i n  t h e  s e t t i n g  of uremia. 
I 

Q Tha t  i s  your  e v i d e n c e  of a s p i r a t i o n ?  

A I t  is a c l i n i c a l  impress ion .  

The a l t e r n a t i v e  is  a b a c t u r e m i a  o r  a pneumonia 

t h a t  was h o s p i t a l - a c q u i r e d  from improper  h a n d l i n g  of t h e  

i n t u b a t i o n  l i n e s  from c o n t a m i n a t i o n  of s o l u t i o n s  or 

c o n t a m i n a t i o n  of t h e  l i n e s .  

a Is it your o p i n i o n  t h a t  t h i s  p a t i e n t  needed or 

d i d  n o t  need a p a r a t h y r o i d e c t o m y ?  

A I t  i s  my o p i n i o n  t h a t  t h i s  p a t i e n t  had  s e v e r e  

o s t e o d y s t r o p h y .  I t  i s  my o p i n i o n  t h a t  h e  needed t o  be 

d i a l y z e d  and t o  be g i v e n  a g g r e s s i v e  medical t r e a t m e n t ,  

l a s t i n g  anywhere from f o u r  t o  e i g h t  weeks. If  h i s  

f u n c t i o n a l  s t a t e  d i d  n o t  improve a t  t h a t  p o i n t ,  h e  was a 

c a n d i d a t e  f o r  pa ra thyro idec tomy.  

Q Have you e v e r  -- excuse  me -- have  you ever 

done a p a r a t h y r o i d e c t o m y ?  

A I n  t h e  e a r l y  1980s, I had -- well, i n  t h e  1970s 

and e a r l y  1980s, I had between two and t h r e e  p a t i e n t s  a y e a r  

40 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

1 4  

1 5  

16 

17 

18 

1 9  

20  

2 1  

22 

23 

2 4  

2 5  

I 

CAROL ANN HARGREAVES COMPANY, COURT REPORTERS AND DEPOSITION NOTARIES 

b e i n g  s e n t  fo r  pa ra thyro idec tomy.  

s u r g e r i e s .  

I am n o t  a su rgeon ,  b u t  I am aware of t h e  p r o c e d u r e  i t s e l f ,  

i t s  pre- and post-op care, and t h e  i n d i c a t i o n s  f o r  it, and I 

have  p e r s o n a l l y  had an  e x p e r i e n c e  of p a t i e n t s  h a v i n g  

pa r a t h y  r o i de c t om i e s , 

And I have  watched  those  

I have  n o t  performed p a r a t h y r o i d e c t o m i e s  because  

I 
I 

Q Have you e v e r  a d m i n i s t e r e d  a n e s t h e s i a  for  a 

pa r a t h y  r o i de c t omy ? 

A I am n o t  a n  a n e s t h e s i o l o g i s t .  I t  would be 

presumptuous  of me t o  say  t h a t  I know e v e r y t h i n g  t h a t  there  

i s  t o  know abou t  a n e s t h e s i a ,  

Q Doctor, among t h e  o t h e r  t h i n g s  you s a y  i n  your  

r e p o r t  a r e  t h a t  t h e  p ro longed  p o s t o p e r a t i v e  i l e u s  and  l a r g e  

bowel d i l a t a t i o n  were caused by t h e  l a r g e  q u a n t i t i e s  of 

d ia lume  t h a t  h e  was a d m i n i s t e r e d  a t  t h e  c l i n i c  r i g h t  up 

u n t i l  t h e  time of s u r g e r y ,  

D i a l u m e  i s  a known aluminum hydrox ide  p h o s p h a t e  

b i n d e r ,  and such  m e d i c a t i o n s  a r e  w e l l  known t o  cause 

c o n s t i  p a t i  on,  

s t r o n g  l a x a t i v e s  i n  t h e  d a y s  p r i o r  t o  s u r g i c a l  p r o c e d u r e s .  

And you s a i d  you were s u r p r i s e d  t h a t  none of t h e  doctors  

r e c o g n i z e d  t h a t  t h e  r o c k s  i n  Mr, Car r i ck ' s  c o l o n  were 

p h o s p h a t e  b i n d e r  , 

Nephrofogi  s t  s r o u t i n e l y  g i v e  such p a t i e n t s  

Those a re  your  o p i n i o n s ,  Doctor? 

A Yes. And t h e y  s t i l l  s t a n d ,  
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Q I n  c o n j u n c t i o n  t h e r e w i t h ,  you a l s o  sa i  

were c r i t i c a l  of t h e  f a c t  t h a t  t h e  p a t i e n t ' s  serum aluminum 

was n o t  checked a t  any time, Is t h a t  c o r r e c t ?  

A Yes, 

D r ,  Wish s u b s e q u e n t l y  wrote a repor t  r e v i e w i n g  

my f i n d i n g s  and s t a t ed  t h a t  it was i n e x p l i c a b l e  t o  him t h a t  

t h e  bowel o b s t r u c t i o n  was from aluminum hyd rox ide  and ,  i n  

f a c t ,  I went back and l o o k e d  a t  t h e  records, and a G I ,  

e i t h e r  fellow or t r a i n e d  d o c t o r ,  d i d  a co lonoscopy  twice and 

l i t e r a l l y  described t h e  duodenum b e i n g  f u l l  of rock.  

B a c k  i n  t h e  1970's when I was t r a i n e d ,  it was 

r o u t i n e  when we were a l l  u s i n g  aluminum phospha t e  b i n d e r s  t o  

g i v e  p a t i e n t s  l a x a t i v e s  p r i o r  t o  s u r g e r y .  

Q Was it i n  1989? 

A I n  1 9 8 9 ,  t h e  nephro logy  community f o r  t h e  most  

p a r t  i s  no l o n g e r  u s i n g  aluminum phospha t e  b i n d e r s ,  because 

of our i n c r e a s e d  -- our  i n c r e a s e d  awarenes s  of aluminum 

t o x i c i t y ,  bo th  of terms of encepha lopa thy ,  which was 

d e s c r i b e d  i n  t h e  e a r l y  1 9 8 0 s ,  and because  of our  i n c r e a s e d  

awarenes s  of bo th  bone disease and most  r e c e n t l y  a luminum's  

i n c i d i o u s  i n t e r f e r e n c e s  w i t h  r e n a l  f u n c t i o n .  

W e  c o n t i n u e  t o  t a k e  blood when p a t i e n t s  have  

aluminum a d m i n i s t r a t i o n .  So most n e p h r o l o g i s t s  t h a t  I know 

a r e  no t  u s i n g  aluminum phospha t e  b i n d e r s  bo th  because  of 

bone disease and because  of our  u s e  now of epogen,  i n  bo th  
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cases of which aluminum a d m i n i s t r a t i o n  i s  r e l a t i v e l y  

con t r a i  n d i  ca tea , 

Q Did t h i s  p a t i e n t  have  aluminum bone disease? 

A N o  bone b iopsy  was done. No serum aluminum 

l e v e l  was done, because t h e  doctors decided t h a t  t h i s  

p a t i e n t ' s  problem was pr imary  -- was seconda ry  

hype r pa r a t h y r o i  d i  s m .  

Q How l o n g  d o e s  it t a k e  t o  d e v e l o p  aluminum bone 

disease? 

A Aluminum bone disease can  be deve loped  e i ther  

p r i m a r i l y  or i n  a s s o c i a t i o n  w i t h  o t h e r  fo rms  of bone disease 

and it depends on t h e  i n g e s t i o n  of aluminum. 

Q Would you a g r e e  t h a t  it takes y e a r s  t o  d e v e l o p  
I 

14 / t h i s ?  
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A Aluminum bone d i s e a s e  d e v e l o p s  ove r  y e a r s  and 

it i s  p o t e n t i a t e d  by r e n a l  i n s u f f i c i e n c y .  Mr. C a r r i c k  had 

r e n a l  i n s u f f i c i e n c y  e x t e n d i n g  a t  l e a s t  f i v e  t o  s i x  y e a r s  of 

an e x t e n t  t h a t  would l ead  t o  aluminum r e t e n t i o n .  

Q How l o n g  d i d  he g e t  aluminum a d m i n i s t e r e d ?  

A Mr. C a r r i c k  may have had bo th  bone aluminum 

l e v e l s  and serum a luminum l e v e l  -- aluminum l e v e l  e l e v a t i o n s  

b e f o r e  h e  r e c e i v e d  any aluminum under t h e  care of D r ,  Heyka. 

Q Tha t  w a s n ' t  my q u e s t i o n .  How l o n g  was h e  

adm i n i s t e r e d a1 um i num ? 

A He was begun on it when h e  f i r s t  saw Dr. Heyka, 
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and t h e n  was re fe r red  f o r  admiss ion ,  I b e l i e v e ,  two O K f o u r  

w e e k s  l a t e r .  

Q H e  o n l y  r e c e i v e d  i t  fo r  a c o u p l e  w e e k s ;  i s n ' t  

t h a t  r i g h t ?  

A For a c o u p l e  of w e e k s ,  yes .  

The v a s t  m a j o r i t y  of s t o r a g e  of aluminum i s  i n  

t h e  bone,  and t o  assess aluminurn l e v e l s  i n  body burden ,  you 

have t o  do a n  aluminum l e v e l  i n  t h e  bone. 

Q Did t h i s  p a t i e n t  need c o n t r o l  of h i s  phosphorus  

l e v e l ?  

A T h i s  p a t i e n t  n e e d e d x o n t r o l  of h i s  phosphorus  

l e v e l  . 
Q How do y o u  do t h a t ?  

A By d i e t a r y  m a n i p u l a t i o n  i n v o l v i n g  r e d u c t i o n  i n  

t h e  i n g e s t i o n  of h igh  phospha te  f o o d s ,  and t h r o u g h  a 

c o m b i n a t i o n  of phospha te  b i n d e r  s. 

A t  t h e  p r e s e n t  time, w e  a r e  u s i n g  calcium 

c a r b o n a t e  and calcium acetate.  Before w e  were u s i n g  t h e s e  

m e d i c a t i o n s  we were r o u t i n e l y  u s i n g  aluminum p h o s p h a t e  

b i n d e r s .  

Q I f  you use  c a l c i u m  b i n d e r s ,  would you a g r e e  

t h a t  e x t r a  c a l c i f i c a t i o n  w i l l  c o n t i n u e  t o  occur? 

A T h a t  i s  v a r i a b l e .  

Q Did t h i s  p a t i e n t  when h e  was admit ted t o  thi  

C leve land  C l i n i c  need  phospha te  b i n d e r s  t o  c o n t r o l  h i s  
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phosphor u s  l e v e l ?  

A Yes, h e  d id .  

Q You i n d i c a t e d  t h a t  i n  -- l e t  me be specific. 

I n  1 9 8 9 ,  is it your  t e s t i m o n y  t h a t  

n e p h r o l o g i s t s  were r o u t i n e l y  g i v i n g  p a t i e n t s  s t r o n g  

l a x a t i v e s  p r i o r  t o  p r o c e d u r e s  such  a s  t h i s ?  

A I n  1 9 8 9 ,  n e p h r o l o g i s t s  ere n o t  u s i n g  aluminum 

phospha te  b i n d e r s ,  and I suppose  t h a t  some of t h e  people who 

were t r a i n e d  i n  t h e  l a t e  '880s migh t  n o t  have  s e e n  t h e s e  

c o m p l i c a t i o n s .  Having been  t r a i n e d  i n  t h e  mid V O s ,  w e  

r o u t i n e l y  saw t h e s e  c o m p l i c a t i o n s  and we r o u t i n e l y  d i d  t h i s .  

I do n o t  know when D r ,  Heyka was t r a i n e d .  

Q Can you g i v e  m e  a r e f e r e n c e  t o  any l i t e r a t u r e  

r e g a r d i n g  r o u t i n e  use  of l a x a t i v e s  b e f o r e  p r o c e d u r e s  such  as 

t h i s ?  

A Much of medical practice i s  l o r e .  And p e o p l e  

see c o m p l i c a t i o n s  and t h e y  do t h i n g s  t o  a v o i d  them. 

I d o n ' t  r eca l l  s e e i n g  spec i f ic  a r t i c l e s ,  b u t  

when I was a n  i n t e r n  i n  1 9 7 4 ,  s e v e r a l  a t t e n d i n g s  q u o t e d  t o  

me p u b l i s h e d  r e p o r t s  of p a t i e n t s  r e q u i r i n g  s u r g e r y  fo r  bowel 

o b s t r u c t i o n  from aluminum hydrox ide .  The FDA c i r c u l a r  which 

comes w i t h  aluminum hydrox ide  repor t s  t h a t  p a t i e n t s  c a n  

d e v e l o p  s e v e r e  c o n s t i p a t i o n .  I have  n o t  p e r s o n a l l y  read t h e  

case r e p o r t s ,  b u t  I b e l i e v e  t h e  p e o p l e  who t o l d  me about 

them. My a t t e n d i n g s ,  when I was an  i n t e r n  and s u b s e q u e n t l y ,  

4 5  
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A H e  may have  had  aluminum burden  i n  h i s  bones,  

t o  b e g i n  w i t h .  And h e  may a l so  have  had q u i t e  a b i t  of 

13 

my nephro logy  a t t e n d i n g s ,  as I d i d  n o t  doub t  t h e i r  word and 

t h e i r  v e r a c i t y ,  I d i d  n o t  go t o  t h e  medical l i t e r a t u r e  and 

s p e c i f i c a l l y  look  f o r  i t ,  

Q T h i s  aluminum s i t u a t i o n  you a r e  t a l k i n g  a b o u t ,  

w i t h  s p e c i f i c  r e f e r e n c e  t o  Mr. Carrick, what d i d  t h a t  c a u s e  

i n  your  o p i n i o n ?  

A I b e l i e v e  t h a t  t h e  aluminum may have 

c o n t r i b u t e d  t o  h i s  bone disease when h e  was immobi l i zed  and 

c o n t i n u e d  on s t e r o i d s ,  which may have  been  a c o n t r i b u t o r y  

fac to r  both  t o  h i s  almost bowel o b s t r u c t i o n ,  and t o  h i s  

s p o n t a n e o u s  f racture .  

9 Two weeks of aluminum and two w e e k s  of 

d i a l y s i s ?  

16 /aluminum a b s o r p t i o n ,  c o n s i d e r i n g  t h a t  h e  had rocks of 
I 
I 

17 

18 

aluminum phospha te  s i t t i n g  i n  h i s  bowel, 

Q How l o n g  d o e s  it take d i a l y s i s  t o  c a u s e  

19 l accurnula t ion  of aluminum? 
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A T h i s  i s  h a r d  t o  say .  

Q Would you a g r e e  t h a t  i t  takes y e a r s  of d i a l y s i s  

t o  cause aluminum a c c u m u l a t i o n ?  

A I t  is  n o t  t h e  d i a l y s i s  t h a t  c a u s e s  t h e  aluminum 

t o x i c i t y .  I t  i s  t h e  r e n a l  f a i l u r e  and r educed  c l e a r a n c e  of 

aluminum and t h e  f a c t  t h a t  aluminum i s  p r i m a r i l y  s t o r ed  i n  
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bone e 

You men t ion  t h a t  t h e y  d i d n ' t  take a n  aluminum 

l e v e l  ; correct?  

A T h a t  i s  r i g h t .  

Q would you a g r e e  t h a t  aluminum l e v e l s  a r e  

r o u t i n e l y  n o t o r i o u s  fo r  r e f l e c t i n g  r e c e n t  i n t a k e  and  t o t a l  

body burden  of  aluminum? 

A I a g r e e .  And, i n  f a c t ,  I a l s o  t h i n k  t h a t  t h i s  

man s h o u l d  have  had a bone b i o p s y ,  which would have  

e s t a b l i s h e d  whether  h e  had p u r e  r e n a l  o s t e o d y s t r o p h y  o r ,  i n  

f a c t ,  a l s o  had aluminum burden  o r ,  i n  f a c t ,  may have even  

had o s t e o m a l a c i a .  

Q What d i d  t h e  f a c t  t h a t  h e  d i d n ' t  have  a bone 

b i o p s y  c a u s e ?  ~ 

A I t  d i d  n o t  d e l a y  h i s  s u r g e r y  and it d i d  n o t  

change h i s  c o u r s e .  

Q You a l s o  i n d i c a t e d  i n  your  r e p o r t  t h a t  

p o s t o p e r a t i v e  pneumonia may have been c o n t r i b u t e d  t o  by h i s  

hav ing  uremia.  

A Yes. 

Q And n o t  b e i n g  p r o p e r l y  d i a l y z e d  p r e - o p e r a t i v e l y ,  

A Yes. For t h e  r e a s o n s  t h a t  I have  men t ioned  

I 

~ 

before of reduced r e n a l  p r o f u s i o n  and r educed  c o g n i t i v e  

f u n c t i o n ,  r educed  gag r e f l e x  i n  p a t i e n t s  who a r e  u remic  and 

reduced c l e a r a n c e  of a n e s t h e t i c .  
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Q Can you direct  me t o  any c l i n i c a l  s t u d y  i n  

p a t i e n t s  w i t h  c h r o n i c  r e n a l  f a i l u r e  t h a t  s u g g e s t s  t h a t  e a r l y  

or more a g g r e s s i v e  d i a l y s i s  r e d u c e s  t h e  i n c i d e n c e  of 

i n f e c t i o u s  c o m p l i c a t i o n s ?  

A Offhand,  no. However, there  a re  s t u d i e s  

r e g a r d i n g  d i a l y s i s  i n  s u r g i c a l  p a t i e n t s ,  t rauma 

p a t i e n t s .  I am n o t  -- 1 c a n ' t  s p e c i f i c a l l y  c i t e  you f o r  t h i s  

spec i f i c  t y p e ,  

Q Would you a g r e e  t h a t  Mr. Carrick had  a number 

of medical c o n d i t i o n s  which may have  p r e d i s p o s e d  him t o  

d e v e l o p i n g  pneumonia, as ide  from h i s  r e n a l  f a i l u r e ?  

A Mr. C a r r i c k  had a m u l t i p l i c i t y  of i l ls ,  

Q I n  your  r e p o r t ,  you also i n d i c a t e  t h a t  Mr, 

Carrick s u f f e r e d  a h e a r i n g  loss which was n o t  r e c o g n i z e d  as  

b e i n g  a l m o s t  c e r t a i n l y  caused by t h e  a d m i n i s t r a t i o n  of 

s e v e r a l  weeks of aminogfycos ides ,  Would you a g r e e  t h a t  h e  

needed t h e  a m i n o g l y c o s i d e s ?  

A Yes. I d i d  n o t  men t ion  t h a t  as  t h a t  it would 

have made a d i f f e r e n c e  i n  h i s  care, b u t ,  i n  g e n e r a l ,  t h a t  

t r o o p s  of d o c t o r s  were coming i n ,  l o o k i n g  a t  problems,  and 

d i s r e g a r d i n g  o b v i o u s  causes, 

B u t  h i s  aminog lycos ide  a d m i n i s t r a t i o n ,  or n o t  

a d m i n i s t r a t i o n ,  would n o t  have  made a d i f f e r e n c e  i n  h i s  

outcome , 

Q Would t h e  r e c o g n i t i o n  of t h e  cause of a h e a r i n g  

I 48 
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loss have  made a d i f f e r e n c e  i n  h i s  outcome? 

A I n  t h e  ENT l i t e r a t u r e ,  p a t i e n t s  who r e c e i v e  

c h r o n i c  a m i n o g l y c o s i d e s  a re  recommended t o  have  h e a r i n g  

conduc t ion  t e s t s  done on weekly i n t e r v a l s  t o  moni to r  f o r  

t h i s  s ide e f fec t .  We i n t e r n i s t s  do n o t  r o u t i n e l y  do t h a t .  

Q My q u e s t i o n  is, l e t ' s  assume you are  cor rec t  

t h a t  nobody r e c o g n i z e d  t h e  c a u s e  of a h e a r i n g  l o s s  i n  t h i s  

case. 

A Yes. 

Q What d i d  t h a t  c a u s e ?  

A I t  d i d  n o t  cause any d i f f e r e n c e .  They may have 

made a d e c i s i o n  anyway t o  c o n t i n u e  t h e  m e d i c a t i o n s  i n  s p i t e  

of a h e a r i n g  loss. 

So it d i d  n o t  m a k e  a d i f f e r e n c e  i n  t h e  outcome. 

B u t  i t  i s  i n e x p l i c a l b e  t h a t  an  ENT d o c t o r  d i d  n o t  r e c o g n i z e  

a m i n o g l y c o s i d e s  a s  t h e  o b v i o u s  c a u s e  of t h i s  man 's  h e a r i n g  

l o s s  0 

Q Which ENT doctor d i d  n o t  r e c o g n i z e  t h a t  as t h e  

cause  of h i s  h e a r i n g  loss, t h e  a m i n o g l y c o s i d e s ?  

A I may be wrong. The re  may n o t  have  been  a n  ENT 

d o c t o r .  

Q Which d o c t o r ?  

A May have been  t h e  medical team. 

Q Somebody wrote down t h e y  d i d n ' t  r e c o g n i z e  t h e  

cause of t h e  h e a r i n g  loss? 
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A I t  was n o t e d  t h a t  h e  had s u f f e r e d  a h e a r i n g  

impai rment  and a h e a r i n g  l o s s .  And I b e l i e v e  i n  t h e  record 

it is  n o t e d  t h a t  t h e y  were u n s u r e  as t o  why. 

Q Now, we were handed before your  d e p o s i t i o n  a 

copy of your  CV. Is t h i s  up t o  date? 

A I b e l i e v e  so, yes .  

Q I n o t e  t h a t  you p r a c t i c e  g e r i a t r i c s ;  i s  t h a t  

cor r ec t  ? 

A Yes. 

8 What p e r c e n t a g e  of your  p r a c t i c e  i s  g e r i a t r i c s ?  

A T h i r t y  p e r c e n t .  

8 What p e r c e n t a g e  of your  p r a c t i c e  i s  nephro logy?  

A Seventy  p e r c e n t .  

Q Do you t e a c h ?  

A Yes. 

Q Where? 

A I am a c l i n i c a l  i n s t r u c t o r  a t  UCLA 

m u l t i - d i v i s i o n  campus of g e r i a t r i c s .  

Q Where do you s p e c i f i c a l l y  t e a c h ?  

A I s p e c i f i c a l l y  t e a c h  a t  t h e  J e w i s h  Homes f o r  

t h e  Aging i n  Reseda, C a l i f o r n i a ,  and we have  bo th  g e r i a t r i c  

f e l l o w s  and s t u d e n t s  who come th rough  t h e  program. 

Q So you teach g e r i a t r i c s ?  

A I t e a c h  g e r i a t r i c s ,  yes .  

(1 Do you t e a c h  nephro logy?  
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A I do n o t  t e a c h  nephrology.  

Q Doctor ,  i n  your c a r e e r  have  you had o c c a s i o n  t o  

a u t h o r  or eo- author  any p u b l i c a t i o n s ,  any a r t i c l e s  i n  your  

f i e l d ?  

A I have never  a u t h o r e d  or  co- au thored  any 

p u b l i c a t i o n s  i n  my f i e l d .  

Q You have a l r e a d y  i n d i c a t e d  i n  your t e s t i m o n y  

t h a t  you a r e  no t  a su rgeon  o r  an a n e s t h e s i o l o g i s t ;  c o r r e c t ?  

A T h a t ' s  c o r r e c t .  

Q You a r e  a l s o  no t  a s p e c i a l i s t  i n  i n f e c t i o u s  

d i s e a s e s ;  i s  t h a t  c o r r e c t ?  

A T h a t ' s  c o r r e c t ,  

Q How many medica l  l a w s u i t s  o r  c l a i m s  have you 

rev iewed?  

A I b e l i e v e  t h r e e .  

Q And b e s i d e s  t h i s  one ,  what were t h e  o t h e r  two? 

A The o t h e r  -- one was r e l a t e d  t o  a d i a l y s i s  

g r a f t  m a l f u n c t i o n ,  And t h e  o t h e r  one was r e l a t e d  t o  a 

kidney t r a n s p l a n t  w i t h  u r e t e r a l  i m p l a n t a t i o n  and t h e  l e a v i n g  

behind  of t h e  s t e n t  f o r  s i x  y e a r s .  

Q The o t h e r  two i n s t a n c e s ,  d i d  you rev iew t h o s e  
I 

/ a t  t h e  r e q u e s t  of t h e  a t t o r n e y  f o r  t h e  p a t i e n t  or f o r  t h e  

d o c t o r s ?  

A The a t t o r n e y  f o r  t h e  p a t i e n t .  

Q Is t h i s  t h e  f i r s t  d e p o s i t i o n  -- 
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A No. One f o r  t h e  h o s p i t a l ,  for  t h e  doctor ,  and 

one f o r  t h e  p a t i e n t .  

Q Is t h i s  t h e  f i r s t  d e p o s i t i o n  you have  e v e r  

g i v e n ?  

A No. I gave  a d e p o s i t i o n  seven  y e a r s  a g o  on  a 

p a t i e n t  -- a d i a l y s i s  p a t i e n t  of mine who was s u i n g  V a l l e y  

H o s p i t a l  Medical C e n t e r  because  of a m i n o g l y c o s i d e- r e l a t e d  

r e n a l  f a i l u r e ,  

Q I n  t h a t  case, were you t e s t i f y i n g  as a t r e a t i n g  

p h y s i c i a n  a s  opposed t o  t e s t i f y i n g  a s  a n  i n d e p e n d e n t  -- 
A I was t e s t i f y i n g  a s  a t r e a t i n g  p h y s i c i a n .  

Q Tha t  i s  t h e  o n l y  o t h e r  time you have g i v e n  a 

depo s i  ti on? 

A Only o t h e r  time. 

Q Have you e v e r  t e s t i f i ed  i n  cour t?  

A No , 

Q I t h i n k  it i s  o b v i o u s  from your ea r l i e r  

t e s t i m o n y  t h a t  t h i s  i s  t h e  f i r s t  case i n  which you have  
I 

worked w i t h  Mr, Kampinski and h i s  o f f i c e ,  

A T h a t  i s  c o r r e c t ,  

c! Was e i t h e r  of t h e  o t h e r  two cases t h a t  you 

rev iewed i n  any way c o n n e c t e d  t o  Ohio? 

A No 

Q Are you coming t o  C leve land  t o  t e s t i f y  a t  t h e  

t r i a l  of t h i s  c a s e ?  
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A If you d o n ' t  s e t t l  

I t h i n k  t h a t  i s  a yes .  

#4-311." What does t h a t  mean? 

A T h a t  i s  N r .  Kampinski ' s  f i l e  number. 

A I f  you d o n ' t  s e t t l e ,  yes. 

Q On page one of your  r e p o r t  you m a k e  r e f e r e n c e  

t o  a 1988  t e x t b o o k ,  and t h e  f a c t  t h a t  you s e n t  some s e c t i o n s  

from t h a t  t e x t b o o k  t o  Mr. Kampinski. 

What t e x t b o o k  was t h a t ?  

A Do you have  t h o s e  ex t rac t s?  I t  s a y s  on it. I 

t h i n k  i t  i s  Brenner  and Recter, The Kidney. 

Q Which s e c t i o n s  d i d  you s e n d  t o  Mr, Rampinski?  

A I b e l i e v e  I s e n t  him a s e c t i o n  on u r i c  

nephropa thy ,  a s e c t i o n ,  I b e l i e v e ,  on r e n a l - v a s c u l a r  

disease, and I b e l i e v e  I s e n t  a copy of t h e  s e c t i o n  on  

n o n s t e r o i d a l  a n t i- i n f l a m m a t o r y  disease- related nephropa thy  

and I sent  from a g e n e r a l  medical t e x t b o o k  a l is t  of s ide 

e f fec ts  and symptoms of uremia, and I t h i n k  t h a t  was from 

H a r r i s o n ' s  medical t e x t b o o k ,  and t h e  p r e s e n t a t i o n  of uremia. 

Q Your r e p o r t  a t  t h e  t o p  of it s a y s ,  " F i l e  

2 1  

22 

23 

24  

25 

Q T h a t  i s  n o t  your  f i l e  number? 

A No. I d o n ' t  keep f i l e  numbers. I am a l i t t l e  

Q Doctor, i n  your e a r l i e r  t e s t i m o n y  you a g r e e d  

t h a t  a s  of March of 1 9 8 9  when Mr. Carrick was a d m i t t e d  t o  
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Lakewood H o s p i t a l  he had end- s tage  r e n a l  f a i lu re ,  a small 

r i g h t  k idney ,  p rofound  r e n a l  acidemia, s e v e r e  r e n a l  

o s t e o d y s t r o p h y ,  e x t e n s i v e  d e m i n e r a l i z a t i o n  of h i s  bones ,  

m e t a s t a t i c  c a l c i f i c a t i o n  of h i s  s o f t  t issues, p r o b a b l e  r e n a l  

h y p e r t e n s i o n ,  c h r o n i c  gou ty  a r t h r i t i s ,  p r o b a b l e  gou ty  

uremia, s t e r o i d  myopathy and h y p e r p a r a t h y r o i d i s m .  

Have you e v e r  t r e a t e d  a p a t i e n t  w i t h  a l l  of 

t h o s e  c o n d i t i o n s  a t  t h e  same time? 

A Yes, Most p a t i e n t s  who p r e s e n t  i n  uremia have  

e i g h t  or n i n e  super imposed  problems a t  t h e  same t i m e .  

Q Those s p e c i f i c  ones?  

A I have  t rea ted two or th ree  p a t i e n t s  w i t h  t h a t  

13 I c o n s t e l l a t i o n .  Every p a t i e n t  i s  d i f f e r e n t .  Some come w i t h  

14 

15 
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20  
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23 

2 4  

25 

myelopathy.  Some come w i t h  o t h e r  p rob lems ,  b u t  t h e y  a l l  come 

w i t h  e i g h t  or n i n e  problems,  

Q I n  t h e  two o r  t h r e e  i n s t a n c e s  t h a t  you have 

t r e a t e d  p a t i e n t s  w i t h  a l l  of these c o n d i t i o n s  t h a t  you j u s t  

made r e f e r e n c e  t o ,  how l o n g  had t h e i r  problems been  g o i n g  

o n ?  

A Most of these p a t i e n t s  had s u f f e r e d  p r o g r e s s i v e  

d e t e r i o r a t i n g  r e n a l  disease over  a p e r i o d  of two t o  f i v e  

y e a r s  p r i o r  t o  go ing  on d i a l y s i s .  

MR, GORE: Doctor ,  a t  t h i s  time I d o n ' t  have  any 

f u r t h e r  q u e s t i o n s .  1 w i l l  see you i n  c o u r t ,  

MR. SPISAK: I have  some q u e s t i o n s  f o r  you, Doctor .  
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THE WITNESS: Okay. 

BY MR. SPISAK: 

Q Doctor, you ment ioned  i n  your  r e p o r t  t h a t  you 

saw some pharmacy records, Do you reca l l  t h a t ?  

A Yes , 

Q Can you t e l l  me what  pharmacy r e c o r d s  you saw? 

A I b e l i e v e  t h e y  were -- well -- 
Q Can I see what  you saw i f  you have  t h o s e ?  

A I t  i s  i n  t h i s  morass. 

MR. MELLINO: They were i n  t h e  1983 pharmacy r e c o r d s .  

THE WITNESS: Here is 1987.  

BY MR. SPISAK: 

Q Reason I asked t h a t  i s  I had asked Mrs. Carrick 

fo r  h e r s  and I have  n o t  s e e n  t h e s e .  I asked h e r  i n  h e r  

d e p o s i t i o n .  

A I t  is  i n c o m p l e t e ,  Here i s  1983. 

F i g u r i n g  ou t  how much h e  took  i s  problematic, 

because t h e  r e c o r d  i s  incomple te .  

MR. SPISAK: Can I g e t  c o p i e s  of t h e s e ?  

MR, MELLINO: Su re .  

M R ,  SPISAK: I w i l l  renew my r e q u e s t  a g a i n  t h a t  you 

send t h o s e  t o  me, Okay. 

MR, MELLINO: J u s t  for t h e  record, I d i d n ' t  see any 
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r e q u e s t  f o r  them i n  Mrs. Carrick% d e p o s i t i o n ,  b u t  I w i l l  

s end  them t o  you. 

MR, SPISAK: F i n e ,  Thank you. 

THE WITNESS: So you d o n ' t  need me t o  go t h r o u g h  

t h i s .  

ME?, SPISAK: I d o n ' t  need t o  do t h a t  r i g h t  now, 

Q Doctor, i n  your  pract ice  you have i n d i c a t e d  70 

p e r c e n t  is -- 
A 

Q -- nephrology.  Give me a f l a v o r ,  i f  you w i l l ,  

Neph r 01 ogy . 

as t o  what  k ind  of nephro logy  p a t i e n t s  you have ,  i f  t h e r e  i s  

some sort of a common theme? 

A W e l l ,  I have  t e n  p a t i e n t s  on c h r o n i c  a m b u l a t o r y  

p e r i t o n e a l  d i a l y s i s .  I follow a t  any time a b o u t  t e n  

p a t i e n t s  who a re  on c h r o n i c  h e m o d i a l y s i s .  I am s e e i n g  i n  

t h e  o f f i c e  anywhere from 2 0  t o  30  p e o p l e  who I f o l l o w  a t  

r e g u l a r  or  i r r e g u l a r  pe r iods  because t h e i r  c r e a t i n i n e s  a r e  

above two and t h e y  have a s s o c i a t e d  problems, and I see 

between f i v e  and e i g h t  new h o s p i t a l  p a t i e n t s  a w e e k  because  

of k i d n e y- r e l a t e d  t h i n g s ,  which i n c l u d e  e l e c t r o l y t e  

d i  s o r  der s ,  hyper  t e n s i o n ,  endocr  i n o l o g i  c problems , r e n a l  

f a i l u r e ,  p a t i e n t s  who need acute d i a l y s i s .  

Q So it k ind  of r u n s  t h e  gamut of n e p h r o l o g y ?  

A E l e c t r o l y t e  h y p e r t e n s i o n ,  d i a l y s i s  and  

p r e - d i a l y s i s  management. 
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Q You d o n ' t  see one t y p e  of nephro logy  p a t i e n t ,  

s a y ,  a s  a more common t h r e a d  t h a n  o t h e r s ?  

A If I owned a d i a l y s i s  u n i t  or were a d i rec tor ,  

I would see o n l y  one t y p e ,  s a y ,  d i a l y s i s  p a t i e n t s .  And 

t h e r e  a r e  n e p h r o l o g i s t s  who see o n l y  d i a l y s i s  p a t i e n t s .  

Q Yours i s  more g e n e r a l  p r a c t i c e  of -- 
A My mine g o e s  from b e g i n n i n g  t o  end ,  

Q You men t ioned  e a r l i e r  i n  r e s p o n s e  t o  when Mr. 

Gore a s k e d  you t h a t  you d i d  n o t e  t h a t  D r .  R i l e y  recommended 

p r i o r  t o  Mr. C a r r i c k ' s  l e a v i n g  Lakewood H o s p i t a l  t h a t  h e  go 

o n t o  d i a l y s i s .  

A Yes. 

Q I n  your  o p i n i o n ,  t h a t  was a proper 

recommendation a t  t h a t  time? 

A Yes, 

Q C o r r e c t ?  

A And it  was based on c l i n i c a l  f i n d i n g s  of v e r y  

h i g h  BUN,  f r i c t i o n  r u b  t h a t  was h e a r d ,  and on  Mr. Carr ick 's  

debi 1 i t a  t e d  s t a t e  . 
Q I t  i s  f u r t h e r  your  o p i n i o n ,  as I u n d e r s t a n d  

your  t e s t i m o n y  s o  f a r ,  t h a t  had Mr. Carr ick and h i s  f a m i l y  

a g r e e d  t o  t h a t  t r e a t m e n t  a t  t h a t  p o i n t  i n  time, t h a t  you 

b e l i e v e  t h e r e  was p o t e n t i a l  f o r  an  a d d i t i o n a l  20 or 30 y e a r s '  

l i f e  e x p e c t a n c y ;  i s  t h a t  a f a i r  s t a t e m e n t ?  

MR. MELLINO: O b j e c t i o n ,  I t h i n k  he  s a i d  i f  he  had 
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done t h e  d i a l y s i s .  I d o n ' t  t h i n k  h e  sa id  why it w a s n ' t  

done . 
THE WITNESS: What I sa id  i s  i f  he  had r e c e i v e d  

a g g r e s s i v e  medical t r e a t m e n t  a s  I described before, t h a t  h e  -- 
BY MR. SPISAH: 

Q I n c l u d i n g  d i a l y s i s ?  

A D i a l y s i s  and  a g g r e s s i v e  medical t r e a t m e n t  fo r  

8 l h y p e r p a r a t h y r o i d i s m ,  a g g r e s s i v e  p h y s i c a l  t h e r a p y  and 
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a p p r o x i m a t e l y  one month of h o s p i t a l i z a t i o n .  

With t h e s e  t h i n g s  i n  mind, t h a t  he  had  t h e  

p o t e n t i a l  of s u b s t a n t i a l  r e c o v e r y ,  and down t h e  l i n e ,  t e n ,  

2 0 ,  2 5  y e a r s  of f u n c t i o n a l  l i f e .  

Q I am n o t  s u r e  you answered  t h i s  as such .  What, 
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Docto r ,  i n  your  o p i n i o n ,  were t h e  l e s s- t h a n- s t a n d a r d  

t r e a t m e n t  or  t r e a t m e n t s  r e n d e r e d  a t  t h e  C leve land  C l i n i c  

t h a t  e i t h e r  c a u s e d  o r  c o n t r i b u t e d  t o  Mr. Carr ick 's  d e a t h ?  

A Off t h e  record, is it  a p p r o p r i a t e  f o r  fo r  him 

t o  ask t h a t ?  

Anyone can  ask a b o u t  anyone e l se ' s  -- 
MR. SPISAK: Righ t .  

MR. MELLINO: You want him t o  r e p e a t  t h e  q u e s t i o n .  

THE WITNESS: Am I supposed  t o  answer t h a t ?  

MR. MELLINO: What s p e c i f i c  doctors.  

THE WITNESS: I b e l i e v e  t h a t  D r .  Heyka was n e g l i g e n t  

i n  his i n i t i a l  e v a l u a t i o n  i n  which h e  d i d  n o t  deem Plr. 
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Carrick t o  be uremic ,  i n  need of d i a l y s i s ,  and i n s t e a d  

f o c u s e d  on  a secondary  m a n i f e s t a t i o n ,  

I b e l i e v e  t h a t  t h e  C leve land  C l i n i c  as a group 

were n e g l i g e n t  i n  t h a t  no one q u e s t i o n e d  t h i s  i n i t i a l  

e v a l u a t i o n  and an  a n e s t h e s i o l o g i s t ,  su rgeon ,  c l i n i c a l  

a t t e n d i n g  c o n t i n u e d  t h i s  care w i t h o u t  q u e s t i o n i n g  it,  

desp i te  o b v i o u s l y  g r o s s l y  abnormal l a b  v a l u e s .  

BY MR. SPISAK: 

Q Anything e l se?  

A I b e l i e v e  Mr. Carrick d i d  have  s e v e r e  u remic  

o s t e o d y s t r o p h y ,  bu t  t h a t  h i s  i n i t i a l  care s h o u l d  h a v e  been  

med ica l  management w i t h  i n t e n s i v e  d i a l y s i s .  

Q Anything e l se?  

A No , 

B Is it f u r t h e r  your  o p i n i o n  t h a t  t h o s e  

areas  t h a t  you have  j u s t  enumera ted  of l e s s- t h a n- s t a n d a r d  

care c a u s e d  or c o n t r i b u t e d  t o  Mr. Carr ick ' s  dea th?  

A Those were c o n t r i b u t o r y  t o  h i s  d e a t h .  

Q A l l  r i g h t .  

S t a t ed  a n o t h e r  way, would it be your  o p i n i o n  

t h a t  i f  Mr. Carrick had r e c e i v e d  t h e  k i n d  of t r e a t m e n t  t h a t  

you have  b a s i c a l l y  i n d i c a t e d  upon h i s  t r a n s f e r  t o  t h e  

C l e v e l a n d  C l i n i c ,  t h a t  h e  had a p o t e n t i a l  l i f e  e x p e c t a n c y  of 

20  t o  30  y e a r s ?  

A Yes. I f  he  had done p o o r l y  on t h a t  t r e a t m e n t ,  
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: c o u l d n ' t  f a u l t  it. If  he had done well, w e  would take 

: r ed i t  a s  n e p h r o l o g i s t  s. 

Q Doctor, b e f o r e  I go on ,  I j u s t  want  t o  men t ion  

>ne t h i n g  t h a t  I l i k e  t o  ment ion  i n  d e p o s i t i o n s  such  

%s t h i s .  If fo r  any r e a s o n  you have  any e i ther  a d d i t i o n a l  

> p i n i o n s  or any a d d i t i o n a l  i n s i g h t s  i n t o  t h i s  matter a f t e r  

roday and b e f o r e  t h e  t r i a l ,  w i l l  you make  s u r e  t o  

:ommunicate those  t o  e i t he r  Mr. Mel l ino  or Mr. Rampinski and 

ve would a s k  t h a t  we be p r o v i d e d  t h a t  i n f o r m a t i o n  as  well. 

rhe p o i n t  b e i n g ,  under  our r u l e s  w e  a r e  e n t i t l e d  t o  know a l l  

3f your  o p i n i o n s  pr ior  t o  t r i a l  and t h a t  i s  why w e  have  come 

311 t h i s  way a t  t h i s  p o i n t  i n  time. Sometimes because  

something a d d i t i o n a l  is made a v a i l a b l e  t o  you or you see 

mother  n o t e  i n  a record or wha teve r ,  it may change t h i n g s  or 

3 l te r  o p i n i o n s  i n  some way and I want  your  a s s u r a n c e  i f  t h a t  

Joes  happen you w i l l  l e t  u s  know. 

MR. MELLINO: H e  w i l l  l e t  e i t h e r  Chuck or I know. 

THE WITNESS: Are there any more p e o p l e  t o  be 

de po sed  ? 

MR. GORE: I would make t h e  same r e q u e s t .  

MR. SPISAK: Yes. A s  a matter of f a c t ,  there  a re  

some o t h e r  p e o p l e  t h a t  w i l l  be deposed, I can  a l m o s t  

g u a r a n t e e  you t h a t .  

THE WITNESS: Send t h e  d e p o s i t i o n s  and  i f  I am asked 

t o  send  o p i n i o n s ,  t h e n  you are  o b l i g a t e d  t o  do t h e  same 
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t h i n g ,  I under s t and , ,  No? 

MR, SPISAK: T h a t  i s  my u n d e r s t a n d i n g .  

THE WITNESS: I am n o t  a l awyer ,  

MR, MELLINO: If h i s  o p i n i o n  changes  or someth ing  or 

h e  h a s  a new o p i n i o n ,  t h e n  c e r t a i n l y  w e  w i l l  p r o v i d e  it t o  

YOU e 

THE WITNESS: I t h i n k  a l l  of t h e  p r i n c i p a l s  have  been 

deposed  by now, 

MR, SPISAK: There  may be a d d i t i o n a l  e x p e r t s  t h a t  a r e  

b e i n g  deposed  t h a t  I would a n t i c i p a t e .  

THE WITNESS: Okay. 

BY MR, SPISAH: 

Q L e t  me a s k  it t h i s  way, Have you t r ea t ed  

p a t i e n t s  w i t h  I n d o c i n ?  

A Yes, I have .  

Q Have you t r ea t ed  p a t i e n t s  w i t h  gouty- type  

symptomatology w i t h  I n d o c i n ?  

A Yes, Yes, 

Q And i s  t h a t  something  I suppose  much of 

med ic ine  i n v o l v e s ,  a we igh ing  and  a b a l a n c i n g  of  

r i s k / b e n e f i t s  t y p e  of t h i n g ;  d o e s  it n o t ?  

A Yes, 

Q Would t h a t  a p p l y  t o  t h e  use  of I n d o c i n  under  

those c i r c u m s t a n c e s  as well? 

A Yes, i t  would. 
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1 5  

a p p r o p r i a t e  s t a n d a r d  of care p r o v i d e d  by a n e p h r o l o g i s t ,  for  

example,  Mr, Carrick may or may n o t  have  done well; correct?  

1 

2 something  for  a r e a s o n ,  b u t  t h e n  t h e r e  a r e  p o t e n t i a l  

3 r a m i f i c a t i o n s  t o  it as wel l?  

4 A Yes. 

Q Would you a g r e e  t h a t  a p a t i e n t  such  as M r .  

6 /Carr ick w i t h  t h e  t y p e  of symptomatology t h a t  h e  had  -- l e t ' s  

t a k e  t h e  ' 8 0 s ,  t h a t  t h e  period l e a d i n g  up t o  t h e  l a t e  ' 8 0 s  7 

8 /when h e  had h i s  problems t h a t  s t a r t ed  a t  Lakewood Hospi tal .  

9 / P a t i e n t s  such  as  t h a t  sometimes do well and sometimes do n o t  

do well ,  even  under  t h e  bes t  of c i r c u m s t a n c e s .  I s n ' t  t h a t  a 

f a i r  s t a t e m e n t ?  

A T h a t  i s  a f a i r  s t a t e m e n t .  

1 0  

11 

1 2  

Q So t h a t  e v e n  w i t h  a l l  of t h e  best of t h e  1 3  

14 

A He migh t  have  had  t h e  same c o u r s e  anyway. 16 

Q Doctor, is t h e r e  i n  your  o p i n i o n  a c u r a t i v e  

18 

19 

aspect t o  d i a l y s i s  i n  a p a t i e n t  w i t h  end- stage  r e n a l  

I disease? 

A D i a l y s i s  i s  a n  i r o n  l u n g  t echno logy .  I t  20 

replaces p a r t i a l  f u n c t i o n .  I t  i s  n o t  a c u r e .  
21 I 
22 Q What does  i t  do t h e n ?  

23 I I know you j u s t  s a i d  it r e p l a c e s  p a r t i a l  

f u n c t i o n .  Can you e labora te  on it. 
2 4  I 
25 A I t  replaces -- r e n a l  f a i l u r e  g i v e s  a 
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h i c h  i n c l u d e  bo th  labor  

parameters and p h y s i c a l  f i n d i n g s .  

U s u a l l y  p e o p l e  do n o t  f ee l  s i c k  u n t i l  t h e y  have  

loss of 90 t o  95 p e r c e n t  of k idney  f u n c t i o n .  Way b e f o r e  

t h a t  time, a t  50 p e r c e n t  f u n c t i o n  loss, b iochemica l  

p a r a m e t e r s  s t a r t  showing up. U s u a l l y  h e m o d i a l y s i s  or 

p e r i t o n e a l  d i a l y s i s  a t  t h e  amounts  w e  g i v e  i n  t h e  d i a l y s i s  

p r e s c r i p t i o n  g i v e s  p e o p l e  between e i g h t  t o  t e n  p e r c e n t  

k idney  f u n c t i o n .  We a t t e m p t  t o  t r e a t  b iochemica l  

a b n o r m a l i t i e s .  We attempt t o  t r e a t  t h e  anemia of k idney  

disease.  I t  i s  a poor  t r e a t m e n t  and it al lows u s  t o  keep 

p e o p l e  less s i c k .  I t  i s  n o t  a cu re .  

We do have  a cure and t h a t  i s  cal led k idney  

t r a n s p l a n t .  It r e v e r s e s  t h e  b iochemica l  parameters and t h e  

anemia,  b u t  i t  comes w i t h  i t s  own problems.  

Q Is a p a t i e n t  w i t h  c h r o n i c  h y p e r t e n s i o n  a 

c a n d i d a t e  f o r  kidney t r a n s p l a n t ?  

A Yes. I n  f a c t ,  most -- many, many d i a l y s i s  

p a t i e n t s  who go f o r  k idney t r a n s p l a n t ,  may number a b o u t  

seven  t o  e i g h t  thousand  a y e a r  i n  t h e  U n i t e d  S t a t e s  -- have  

h y p e r t e n s i o n  and a re  on m e d i c a t i o n s  when t h e y  go fo r  k idney 

t r a n s p l a n t  . 
Q Is it  r e q u i r e d  t h a t  you g e t  t h e  h y p e r t e n s i o n  

w i t h i n  a c e r t a i n  r ange ,  though?  

A I t  i s  p r u d e n t  t o  c o n t r o l  t h e  b lood pressure 
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down t o  a n  cceptable,  normal r a n g e  

h y p e r t e n s i o n  as a c o m p l i c a t i o n  i s  f r e  er  

t r a n s p l a n t a t i o n .  

Q What i s  t h e  r ange  you want  t o  g e t  it i n t o ?  

A W e  a r b i t r a r i l y  p i c k  1 4 0  ove r  90 as  a b e n c h l i n e ,  

b u t  I u s u a l l y  t e l l  p a t i e n t s  who a r e  on home m o n i t o r i n g  and  

u s u a l l y  d i a l y s i s  p a t i e n t s  a re  on blood p r e s s u r e  m e d i c a t i o n s  

and a r e  t o l d  t o  g e t  a blood p r e s s u r e  c u f f  and keep a d i a r y .  

They a r e  t o l d  t h e i r  p r e s s u r e s  s h o u l d  neve r  be below 1 2 0  

s y s t o l i c  and never  above 1 6 0  and t h a t  t h e y  s e l f - t i t r a t e  

m e d i c a t i o n s .  

Q Are t h e r e  s i t u a t i o n s  where  a p a t i e n t  who i s  

c o n s i d e r e d  as  a c a n d i d a t e  f o r  t r a n s p l a n t  migh t  be t u r n e d  

down because  t h e  h y p e r t e n s i o n  would n o t  be c o n t r o l l a b l e ?  

A Yes. U n c o n t r o l l e d  h y p e r t e n s i o n .  

Q Even w i t h  a p p r o p r i a t e  m e d i c a t i o n s ?  

A Malignant  h y p e r t e n s i o n  o r  accelerated 

h y p e r t e n s i o n  would be a c o n t r a i n d i c a t i o n .  

Q Can you s t r i k e  any k ind  of a p e r c e n t a g e  of 

p a t i e n t s  who have  end- s tage  r e n a l  f a i l u r e  who a re  t r a n s p l a n t  

c a n d i d a t e s ?  

A P o t e n t i a l l y  t h e y  are  a l l  t r a n s p l a n t  c a n d i d a t e s  

p o t e n t i a l l y  and ,  i n  f a c t ,  on t h e  government fo rms ,  we a re  

requi red  -- we n e p h r o l o g i s t s  are  r e q u i r e d  t o  check o f f  t h a t  

w e  have  c o n s i d e r e d  them as  a t r a n s p l a n t  c a n d i d a t e .  
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t r a n s  t 

p e o p l e  ove r  e i t h  

disease, do n o t  t r a n s p l a n t  l e  who have  had 

s i g n i f i c a n t  permanent  n e u r o l o g i c  d e f i c i t ,  

Q L e t  me ask it a n o t h e r  way. 

A People under  t h e  a g e  of 6 0  or 65  a s  a 

p o p u l a t i o n  a r e  t r a n s p l a n t  can  

Q I n  t h i s  c o u n t r y ,  p r e s e n t  knowledge, l e t ' s  s a y ,  

1 9 8 9 ,  1 9 9 0 ,  1 9 9 1 ,  what p e r c e n t a g e  of p a t i e n t s  i n  e n d- s t a g e  

r e n a l  f a i l u r e  g e t  t r a n s p l a n t e d ?  

A I t  i s  s a i d  t h a t  t h e r e  a r e  2 0  t o  25,000 p e o p l e  

on w a i t i n g  l i s t s  and t h a t  we t r a n s p l a n t  seven  t o  8 ,000 

k i d n e y s  per y e a r .  These i n c l u d e  p e o p l e  who are  g e t t i n g  

t h e i r  f i r s t ,  second and t h i r d  k idneys .  

Q So i f  w e  t r a n s p l a n t  seven  t o  8 ,000  -- 
A T h e r e  a r e  120,000 p e o p l e  w i t h  end- s tage  r e n a l  

f a i l u r e  i n  t h e  r e g i s t r y .  

MR. GORE: You can  do t h e  math,  

BY MR. SPISAK: 

Q We can  do t h e  math l a t e r .  But whatever t h e  

p e r c e n t a g e  is ,  120,000 would be t h e  number of p e o p l e  on a n  

a n n u a l  ba s i s  who are  i n  end- stage .  

A I t  is  sa id  i n  t h e  r e g i s t r y  t h a t ,  t a k i n g  a l l  

comers who s t a r t  h e m o d i a l y s i s  i n  t h e  U n i t e d  Sta tes ,  t h e  

a v e r a g e  p a t i e n t  l i v e s  between seven  and n i n e  y e a r s  on 
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hemodi a l y s i  s h a t  i n c l u d e s  my 2- year o ld  man a 

Jewish  home, e s i x- y e a r  o l d  who 

hemodi a1 y s i s , 

Q And so  9 y e a r s  i s  t h e  a v e r a g e  l i f e  on 

h e m o d i a l y s i s ?  

A A l l  comers. 

Q h e  a v e r a g e  l i f e  expec tancy  a f t e r  

t r a n s p l a n t ?  Do you know a f i g u r e  on t h a t ?  

A The  s t a t s  t h a t  w e  have  i s  t h e  l i f e  of t h e  

t r a n s p l a n t ,  r a t h e r  t h a n  t h e  l i f e  of t h e  person .  I t  depends  I 

whether  it i s  a l i v i n g ,  re la ted donor or i t  i s  a c a d a v e r i c  

donor , I 
I 

C a d a v e r i c  donors ,  depending  on t h e  program, 

have a l i f e  between f i v e  and  t e n  y e a r s .  For t h a t  k idney  

t r a n s p l a n t ,  you can  t h e n  g e t  a n o t h e r  one. L i v i n g ,  r e la ted  

d o n o r s ,  depending  on t h e  program, have  e i g h t  t o  1 2  y e a r s '  

expec tancy ,  I f  it i s  a n  e x a c t  match,  20  y e a r s ,  30 y e a r s ,  

Q T h a t  g i v e s  me a f e e l  fo r  t h a t .  

A Obvious ly  these a r e  s ta t is t ics .  Each p a t i e n t  

h a s  t o  be looked  a t  i n  i n  t h e i r  own subgroup,  

8 Doctor ,  a couple q u e s t i o n s  a b o u t  your  r e p o r t .  

Very l a s t  pa rag raph  of your  r e p o r t ,  l o o k  a t  t h a t .  

Tha t  i s  where you ment ion  t h e  C l e v e l a n d  C l i n i c .  

Read t h a t  f o r  me, i f  you will. 

A ''1 found ,  what  may be a c l u e ,  t o  t h e  p e r p l e x i n g  
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Dehavior of Mr. Carr ickE s p h y s i c i a n s .  

i n  t h e  AMA d i r e c t o r y  of Medical Spec ia l i s t s  as h a v i n g  

comple ted  h i s  medical t r a i n i n g  i n  I n t e r n a l  Medicine a t  

C leve land  C l i n i c  1961-63 p r i o r  t o  Board c e r t i f i c a t i o n  i n  

1964. 'I 

Q What do you mean by t h a t ?  

A I mean t o  say  t h a t  t h e  d i s r ega rd  of  uremia  i s  

p r o b a b l y  a f u n c t i o n  of  t h e  l o c a l  t e a c h i n g  mores of t h a t  

i n s t i t u t i o n  and t h e  f a c t  t h a t  n e i t h e r  D r .  R i l e y  r e c o g n i z e d  

t h e  uremic  p a t i e n t  t h a t  h e  was f o l l o w i n g  f o r  t e n  y e a r s  who 

was uremic f o u r  months b e f o r e  h o s p i t a l i z a t i o n  nor  t h e  

p h y s i c i a n s  who were i n  t h e  nephrology s e c t i o n  a t  C l e v e l a n d  

C l i n i c ,  nor t h e  e n t i r e  house  s t a f f  a t  C l e v e l a n d  C l i n i c ,  nor  

t h e  s u r g e o n  who d i d  t h e  p a r a t h y r o i d e c t o m y  p r o b a b l y  re f lec ts  

a d i f f e r e n t  d e f i n i t i o n  of uremia t h a n  t h e  r e s t  of t h e  

c o u n t r y .  

Q A l l  r i g h t .  

You ment ion  a l s o  i n  your  r e p o r t  -- and I d o n ' t  

r eca l l  e x a c t l y ;  I d o n ' t  have  it i n  f r o n t  of me a t  t h e  moment -- 
b u t  t h a t  t h e  h o s p i t a l i z a t i o n  a t  Lakewood H o s p i t a l  was 

p r ec ip i t a t ed  by a n  i a t r o g e n i c  c o m p l i c a t i o n  of  s t e r o i d  

a d m i n i s t r a t i o n .  

Do you reca l l  t h a t  s t a t e m e n t ?  

A Yes. 

Q What do you mean by t h a t ?  
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A The  sequence  of e v e n t s  was t h a t  i n  arch or t h e  

oeg inn ing  of March Mr, Carrick cal led and -- cal led Dr. 

Ri ley  s t a t i n g  t h a t  h e  was h a v i n g  a bad a t t ack ,  And h e  was 

swi tched  t o  naproxyn because t h e  I n d o c i n  was n o t  working.  

The naproxyn d i d  n o t  w o r k .  And Mr. Ri ley  -- e x c u s e  me -- 
3r. R i l e y  t h e n  gave  M r .  Carrick a dose or began a dose of 

oral p r e d n i s o n e .  

Q Which i s  a s t e r o i d ?  

A Which i s  a s t e r o i d .  And M r .  Carrick was t h e n  

u n a b l e  t o  w a l k  a f t e r  t h i s  was begun. D r .  R i l e y  was called 

and h e  h o s p i t a l i z e d  him, 

Q So what  i n  your  o p i n i o n  d i d  t h e  p r e d n i s o n e  do? 

A I n  my o p i n i o n ,  Mr, Carr ick had u remic  myopathy, 

and t h e n  had  super imposed  a d m i n i s t r a t i o n  of s t e r o i d s  which  

had a super imposed  s t e r o i d  myopathy and ,  between t h e  two, 

was u n a b l e  t o  w a l k .  

Q Do you reca l l  how l o n g  t h a t  p r e d n i s o n e  was 

g i v e n ?  

A Not e x a c t l y .  I t h i n k  a few days .  ' H o w  l o n g ,  I 

d o n ' t  recal l .  

9 J u s t  p r i o r  t o  t h e  h o s p i t a l i z a t i o n ,  t hough?  

A I t  was begun p r i o r  t o  h o s p i t a l i z a t i o n ,  i n  a n  

attempt t o  a m e l i o r a t e  h i s  symptoms, And t h e y  g o t  worse on 

p r e d n i s o n e .  

Q Was it your  u n d e r s t a n d i n g  t h a t  t h e  p r e d n i s o n e  
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s t h e n  d i s c o n t i n u e  

The p r e d n i s Q n e  was c o n t i n u e d  

Q ~ o n t i n u e d  or d i s c o n t i n u e d ?  

A I t  was c o n t i n u e d .  

Q I n  t h e  h o s p i t a l ?  

A I n  t h e  h o s p i t a l .  And d u r i n g  h i s  s u b s e q u e n t  

e v a l u a t i o n  at Cleve land  C l i n i c  and ,  i n  f a c t ,  was on h i s  

m e d i c a t i o n  s h e e t  when h e  came t o  C leve land  C l i n i c .  

Q And was c o n t i n u e d  a t  t h e  c l i n i c ?  

A I t  was c o n t i n u e d ,  

I m i g h t  add t h a t  c o r t i s o n e  and p r e d n i s o n e  

causes o s t e o p o r o s i s  and bone breakdown. 

Q When you ment ioned  e a r l i e r  t h a t  t h i s  p a t i e n t ,  

Plr. Car r i ck ' s  lab work was d e t e r i o r a t i n g  f o r  a per iod of 

time, t e l l  m e  s p e c i f i c a l l y  wha t  lab w o r k  a re  you t a l k i n g  

a b o u t ?  

A D r .  R i l e y  o b t a i n e d  y e a r l y  p h y s i c a l s  on Mr. 

Garrick and w i t h  t h e  p h y s i c a l s  t h a t  I have  i n  t h e  r e c o r d s  

s e n t  t o  me a r e  appended SMA- 12 p a n e l s ,  which i n c l u d e  c a l c i u m  

p h o s p h a t e ,  phosphorus ,  B U N ,  c r e a t i n i n e ,  l i v e r  f u n c t i o n  

tests,  u r i c  ac id ,  

Q And you a r e  r e f e r r i n g  t o  a l l  of t h o s e ?  

A Yes. I am r e f e r r i n g  t o  t h e s e  y e a r l y  n o t e s  from 

D r .  R i l ey .  

Q You ment ioned ,  I b e l i e v e ,  e a r l i e r  t h a t  i n  your  
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of 1988. 

Yes, 

Q On what  do you base t h a t ?  

A I base t h a t  on h i s  l a b  work and t h e  

p r o g r e s s i o n .  The purpose  of t h e  modern nephrology t r e a t m e n t  

i s  t o  a n t i c i p a t e  end- s tage  r e n a l  f a i l u r e  and t o  i n s t i t u t e  

t r e a t m e n t  of it and i n s t i t u t e  t r e a t m e n t  of t h e  s e c o n d a r y  

metabolic m a n i f e s t a t i o n s  p r i o r  t o  t h e  p a t i e n t ' s  c o l l a p s i n g  

or b e i n g  n o n f u n c t i o n a l .  

Mr. Carr ick was s e e n  i n  Chr is tmas  of 1 9 8 8  and I 

b e l i e v e  h i s  B U N  was 1 0 0  or 110 and t h e r e  i s  a n o t e  i n  D r ,  

R i l e y ' s  l e d g e r s  o r  n o t e s  t h a t  t h i s  n e e d s  t o  be repeated. 

Now, D r ,  R i l e y  i s  e n i g m a t i c  i n  t h e  s e n s e  l4 i 
t h a t  h i s  n o t e s  say  v e r y  l i t t l e .  And many of h i s  n o t e s  j u s t  

l 5  ~ 

16 

17 

18 

have a b lood p r e s s u r e  and  a "renew'1 or something  l i k e  t h a t .  

His n o t e s  t h r o u g h o u t  t h i s  t e n- y e a r  p e r i o d  a l l o w  m e  no way t o  

guess  what  h i s  t h o u g h t s  were r e g a r d i n g  t h e s e  problems.  

B u t  I r eca l l  t h a t  i n  December of '€38 when h e  I 
20  

21 

22 

23 

24 

25 

was s e e n ,  l a b  work came back and Dr. R i l e y  w r o t e  on it t h a t  

" T h i s  n e e d s  t o  be r e p e a t e d .  'I 

R o u t i n e l y  when I have  p a t i e n t s  whose BUN h a s  h i t  

1 0 0 ,  I t a r g e t  them as ,  " I t  i s  about time t o  go on  d i a l y s i s , "  

I c a l l  them i n ,  show them t h e  l a b  w o r k ,  and we p l a n  f o r  t h e  

o r d e r l y  a c c e s s i o n  of some form of d i a l y s i s  k idney  t r a n s p l a n t  
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or  p e r i t o n e a l  d i a l y s i s .  T h i s  was n o t  done. 

Q A l l  r i g h t .  Would it be f a i r  t o  s a y  t h a t  you 

base t h a t  judgment  on t h e  l a b  work p r i m a r i l y  a t  t h a t  p o i n t  

i n  time, as opposed t o  a n y t h i n g  e lse? 

A I would have  t o  go back and see i f  t h e r e  was a 

c o m p l a i n t  n o t e d ,  b u t  I a l s o  base t h a t  on t h e  n u r s i n g  n o t e s ,  

on t h e  i n t a k e  n u r s i n g  n o t e s  a t  Lakewood Hospital  i n  which 

t h e  p a t i e n t  t o l d  t h e  n u r s e  t h a t  h e  had been f e e l i n g  

p r o g r e s s i v e l y  worse over  a y e a r  and much so s i n c e  Chr i s tmas .  

Q A l l  r i g h t .  

A Now, I d o n ' t  know i f  he  ca l led  D r .  R i l e y  

r e p e a t e d l y .  I know t h a t  Mr. Carrick was n o t  s e e n  f o r m a l l y  

i n  t h e  o f f i c e  d u r i n g  Apri l  or Februa ry  of t h a t  y e a r .  And I 

d o n ' t  know i f  t h e r e  was a c o n v e r s a t i o n  r e g a r d i n g  t h e  o r d e r l y  

t r a n s i t i o n  t o  d i a l y s i s ,  because  Dr. R i l e y ' s  n o t e s  do n o t  

have such  a d i s c u s s i o n .  I r o u t i n e l y  write down i n  my n o t e s  

t h a t  t h e  p a t i e n t  was in formed,  t h a t  we are  p l a n n i n g  what  t o  

do a b o u t  t h i s  problem. 

So it i s  my c l i n i c a l  i m p r e s s i o n ,  b a s e d  on t h e  

n u r s i n g  n o t e s  a t  Lakewood Hospi ta l ,  based on t h e  t en- year  

p r o g r e s s i o n ,  t h a t  t h i s  man was uremic  i n  C h r i s t m a s  of 1988,  

and t h a t  h i s  d o c t o r  n o t i c e d  t h a t  h i s  l a b  work was a t  a p a n i c  

l e v e l ,  b u t  d i d  n o t  f o l l o w  t h a t  up s p e c i f i c a l l y .  

Q I f  r e n a l  disease i s  i n  any way c o n t r i b u t e d  t o  

by a n e p h r o t o x i n  such  as I n d o c i n ,  does t h e  d i s c o n t i n u a t i o n  
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of t h e  I n d o c i n  t h e n  r e v e r s e  t h e  ~ o n d i t i o n  or 

neph r o t o x i  c i t y  ? 

A Damaged k i d n e y s  d e t e r i o r a t e  f a s t e r  t h a n  normal 

k idneys .  A normal k idney a t  b i r t h  w i t h  t h e  normal 

d e t e r i o r a t i o n  l a s t s  180  y e a r s .  Kidneys t h a t  a r e  damaged bo th  

i n  an ima l  models  and  human models  have  a n  accelerated 

d e t e r i o r a t i o n  and f u n c t i o n ,  even i f  you take away a c t i v e  

t o x i n s  and a c t i v e  i n s u l t s .  

Q So would you a g r e e  -- 
A So a t  t h e  p o i n t  of 1 9 8 6 ,  1987 ,  1985 ,  Mr. 

C a r r i c k  had s e v e r e l y  damaged k i d n e y s ,  and i n  t h e  a b s e n c e  of 

I n d o c i n  a d m i n i s t r a t i o n ,  would have  a l m o s t  c e r t a i n l y  had  a 

d e t e r i o r a t i o n  i n  f u n c t i o n ,  Maybe n o t  as p r e c i p i t o u s .  

Q Would you d i s a g r e e  t h e n  t h a t  t h e  removal of t h e  

n e p h r o t o x i n s  g e n e r a l l y  r e v e r s e s  t h e  c o n d i t i o n ?  

A I n  a c u t e  n e p h r o t o x i c i t y  on t h e  background of a 

normal  k idney ,  removal of t h e  n e p h r o t o x i n  a l m o s t  a l w a y s  

r e s u l t s  i n  a comple te  r e c o v e r y .  

On t h e  background of a m o d e r a t e l y  t o  s e v e r e l y  

damaged k idney,  t h e  r ema in ing  k idney f u n c t i o n ,  when t h e  

i n s u l t  i s  removed, c o n t i n u e s  t o  d e t e r i o r a t e  probably slower 

t h a n  it would have  i f  it were s t i l l  subject  t o  t h e  same 

i n s u l  t. 

MR. SPISAK: I have  n o t h i n g  f u r t h e r  f o r  you. 

MR. GORE: J u s t  a few, based upon h i s  q u e s t i o n i n g .  

/ 
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FURTHER ~ X A ~ I ~ A T I O ~  

3Y MR. GORE: 

Q I t  i s  your  o p i n i o n  t h a t  when t h i s  p a t i e n t  was 

3dmitted t o  t h e  C leve land  C l i n i c ,  h e  was uremic?  

A Yes. The record shows t h a t .  

Q And is  it your  o p i n i o n  t h a t  none of t h e  

Z 1  e v e l a n d  C 1  i n i  c doctors  r e c o g n i z e d  t h a t ?  

A I t  was r e c o g n i z e d  t h a t  h e  had  r e n a l  

i n s u f f i c i e n c y .  I t  was n o t  r e c o g n i z e d  t h a t  it was of a 

s u f f i c i e n t  n a t u r e  t o  r e q u i r e  i n t e r v e n t i o n  w i t h  d i a l y s i s .  

Q Did t h e y  r e c o g n i z e  t h a t  h e  was uremic?  

A No. Uremia, per se, requires i n s t i t u t i o n  of 

d i a l y s i s  because uremia i s  t h e  name of t h e  syndrome f o r  

which we i n s t i t u t e  d i a l y s i s .  

Q Is it your  t e s t i m o n y  t h a t  t h e  r e a s o n  t h e y  

d i d n ' t  i n s t i t u t e  d i a l y s i s  i s  because  t h e y  d i d n ' t  r e c o g n i z e  

t h a t  he  was uremic? 

A Yes. They d i d  n o t  r e c o g n i z e  t h i s  as his 

pr imary  problem. They f o c u s e d  on a secondary  problem of 

uremic o s t e o d y s t r o p h y .  

Q I take it from your  t e s t i m o n y  and from t h e  l a s t  

p a r a g r a p h  from your  r e p o r t  t h a t  you seem t o  t h i n k  t h e r e  

is  some s o r t  of problem w i t h  t h e  way doctors  a r e  t r a i n e d  a t  

t h e  C leve land  C l i n i c ,  t h a t  t h e y  d o n ' t  r e c o g n i z e  uremia.  

A T h a t  was my black humor. T h a t  was a f a c e t i o u s  

7 3  
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comment. I b e l i e v e  t h a t  t h i s  man ' s  r e n a l  f a i l u r e  t r  

was two t o  f i v e  s t a n d a r d  d e v i a t i o n s  of f  t h e  norm practice i n  

t h e  r e s t  of t h e  c o u n t r y .  

Now, I have  been  t r a i n e d  i n  Los Ange les  and i n  

New York C i t y  and I have  gone t o  c o n f e r e n c e s  i n  Bos ton  and  

Washington D O C .  so I: can  n o t  t e l l  you how n e p h r o l o g i s t s  

prac t iced i n  Chicago or C leve land  myse l f .  S o r r y ,  I can  o n l y  

base it on t h e  b a s i s  of r e p o r t s  t h a t  I receive t h a t  I can  

i d e n t i f y  from there.  

Q Do you know how many n e p h r o l o g i s t s  there  are  a t  

t h e  C l e v e l a n d  C l i n i c ?  

A Probably 40 o r  50. 

Q How a b o u t  how many are  the re  a t  t h e  U n i v e r s i t y  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

2 4  

25  

of C l e v e l a n d ?  
I 

A Probab ly  3 0 .  How many a re  there? 

Q Have you e v e r  been t o  t h e  U n i v e r s i t y  Hosp i t a l s  

of C l e v e l a n d ?  

A I a l r e a d y  sa id  I have  neve r  been t o  C l e v e l a n d .  

Q How many Board ce r t i f i ed  n e p h r o f o g i s t s  a r e  
I 

t h e r e  i n  t h e  c o u n t r y ?  

A N e p h r o l o g i s t s ,  I b e l i e v e  between f i v e  and  

1 0 ~ 0 0 0 ~  I t  is i n  t h e  thousands .  

MR. GORE: Nothing  f u r t h e r  a t  t h i s  time. 

C leve land  C l i n i c  does n o t  waive  any of t h e  

r e q u i r e m e n t s ,  and it i s  a d i s c o v e r y  d e p o s i t i o n .  
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ELLINO: H e  w i l l  read it and s i g n  it under  

p e n a l t y  of p e r j u r y .  

Copy also.  

MR. SPISAK: Send m e  a copy, also .  

MR. GORE: I want  t h e  o r i g i n a l .  
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STATE OF C A L I F O R N I A  1 

2OUNTY OF LOS ANGELES ) 

I declare 

ss. 

under p e n a l t y  of p e r j u r y  t h a t  I have  

r ead  t h e  f o r e g o i n g  t r a n s c r i p t ,  I have made any c o r r e c t i o n s ,  

a d d i t i o n s ,  or d e l e t i o n s  t h a t  I was d e s i r o u s  of making i n  

o r d e r  t o  r ende r  t h e  w i t h i n  t r a n s c r i p t  t r ue  and c o r r e c t ,  and 

I N  WITNESS WHEREOF, I have  h e r e u n t o  subscr ibed  my name on 

t h i s  day of _----,,--,,,,,------I 1991  0 

--- -_.---------_.--____I___ 

W I T N E S S  
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