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State of Ohio, ) SS:
County of Cuyahoga. )

IN THE COURT OF COMMON PLEAS

MARTIN T. McCUE,
PlaintiffF,

Case No. 326206
V.

PARMA COMMUNITY GENERAL
HOSPITAL, et al.,

N N Nl N N N
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THE DEPOSITION OF RICHARD A. GITTINGER, M.D.
WEDNESDAY, DECEMBER 10, 9997

The deposition of RICHARD A. GITTINGER, M.D., a
witness, called for examination by the Plaintiff, under
the Ohio Rules of Civil Procedure, taken before me,
Janet M. Hoffmaster, Registered Professional Reporter
and Notary Public in and for the State of Ohio,
pursuant to notice, at the offices of Reminger &
Reminger, The 113 st. Clair Building, Cleveland, Ohio,
commencing at ¢:00 a.m., the day and date above set
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1 APPEARANCES:

(216) 687-1999 Q. Doctor, my name is David Malik. | have some
questions to ask you regarding Martin McCue.

If there's anything that you want me to rephrase
9

1 RICHARD A. GITTINGER, M.D.
2 On benalf of the Plaintiff: 2 awitness, called for examination by the Plaintiff,
3 DAVID B. MALIK, ESQ. - -
8228 Mayfield Road 3 under the Rules, having been first duly sworn, as
4 Chesterland, Ohio 44026 - .- .
(440) 729-8260 4 hereinafter certified, deposed and said as follows:
°  emx RUFF, ESQ. 5 CROSS-EXAMINATION
6 Hoyt Block Building
700 West st. Clair 6 BY MR. MALIK:
7 Cleveland, Ohio 44113
7
8
9

9 On behalf of the Defendants Southwest Orthopedics and
Dr. Gittinger:

STEPHEN E. WALTERS, ESQ.

1 Reminger & Reminger
The 113 st. Clair Building

2 Cleveland, Ohio 44114 \

, (216) 687-1311 12 Q. It's not the grand inquisition and just give me

, 13 straightforward answers as best you can.

4 On be_half of the Defendant Parma Community General

, Hospital: 14 For the record would you please state your full
JOHN W. JEFFERS, ESQ.

6 Weston, Hurd, Fallon, Paisley & Howley
2500 Terminal Tower g

7 Cleveland, Ohio 44113

s?

(216) 687-3214 Your business addres

9 On behalf of the Defendant Dr. Lopez-Valez:
ion?

0 DAVID H. GUNNING, II, ESQ. Your occupauon

JOHN P. SLAGTER, _ES?A

Buckingham, Doolittle & Burroughs, L.L.P.

1375 East 9th Street
Cleveland, Ohio 44114 21

(216) 621-5300

25 Q. Brief descr.i.ptlon of your emp>l>-(‘)ymentthe last 10
Page 3 Page 5

1 INDEX
2 PAGES

3 CROSS-EXAMINATION BY

MR. MALIK 4
5 83 A A
5 Q. Okay. Your social security number?
6 MR. JEFFERS 76

L0 PLAINTIFF'S EXHIBITS MARKED

i1 A and B 34

. ¢ e 53 11 Q. Okay. Have you ever had your depositiontaken
" F 5 12 before?

L4

15 - - -

6 15 before were you a plaintiff, a defendant or a witness?
|, OBJECTIONS BY 16 MR. JEFFERS: objection.

s MR WALTERS T el sl kA 17 I want time to get my objectionsin,

Lo €7, 68, T4 18 and I will object to this line.

20 TR JEFFERS 455:<23,7::3?4§5?731,38'59 @,

" o SE 2y 8 e 20 Q. Okay. Can you tell me the cases in which you
» MR, MALIK: 7745), 78, 19 21 were an expert witness?

23

2 ST 23 Q. Were any of them medical malpractice cases?

25

25 Q. Were they all personal injury cases?
HOFFMASTER COURT REPORTERS, INC. Page 2 - Page 5
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6‘ Q. Have you ever had your deposition taken by
7 _videotape?

9 Q. Have you testified for both plaintiff and
10 defendant?

12 Q. Have you been an expert witness for the
13 plaintiff side i

16 Q. Have you ever been named as a defendantin a
17 medical malpractice case other than this?
18 ? THEELDC. 0Obic tion

24 Q. Have you ever been named as a defendant in any
5 type of litigation?

Page

1

2

3:Hos

4

5 s.b

6 Q. Did Dr. Karns treat Mr. McCue?

7 MR. JEFFERS: I couldn't

8 hear you.

9 MR. MALIK: Did he treat
Mr. McCue

W oaat  7as his

16 Q. Was his involvement in Mr. McCue's treatment
17 limited leph ions?

MR. WALTERS Post-op, can
we get him dismissed? Go ahead.
BY MR. MALIK:
Q. Are you an employee of Southwest Orthopedics?

Page 7
MR. JEFFERS:
MR. WALTERS:
malpractice?

Object.
other than

) at's refreshing.
During 1995 and through 1996 did you have
ivil t P C ity Hospital?

11
12

19
20
21

Q. Did those privileges include the authority to
perform surgery at Parma?

Page 9

Q

1
2

3

4 Q. Were you ever an employee of Parma Community
5 Hospital? .
6
7
8
9

Q. Does Southwest Orthopedics issue you a W-2?7

10

11 Q. Is there a contract that exists between
t Orthopedics and Parma Hospital?

12 South

' Q. Is there a contract that exists between you as a 3
physician and Southwest Orthopedics?

Q. Would you at some point in the near future give
f that?

MR. WALTERS: we won't
necessarily give it to him, but we will
make a decision in that regard as to its

HOFFMASTER COURT REPORTERS, INC.
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Page 10

relevance, but go ahead.
BY MR. MALIK:

Q. Did there come atime when you received a

I oa

2 Q. Did you seem to be

3 him?

4

5 Q. So is it a fair statement to say you were

6 comfortable with the dialogue that occurred between the

7 two of you?

8

9 Q. Now, you indicated that you took a history from
10 Mr. McCue. Feel free to refer to your note, but can

able to communicate well with

MR. WALTERS still in the

emergency room?

Q. Thereferral from the emergency room, was that
normal procedure for the emergency room to refer cases
to you?

Page 11|

Q. Are you aware of whether or not Southwest
Orthopedics is the exclusive referral network for Parma

Q. And Whéh you received the phone call where were
9 you?

13 Q. When you got to the hospital and you saw Mr.

14 McCue what occurred?

21 Q. Do you recall whether or not Mr. McCue was
22 cooperative?
23
24 Q. During the course of your treatment was there
25 ever atime when he wasn't cooperative?

a.

meaica a
you

Q. Iwantto ask

a little bit about the asthma.
The what?
Asthma.

MR. JEFFERS:
MR. MALIK:

BY MR. MALIK:

Q. Other than the patient telling you that he had
asthma was there any other dialogue about the asthma in

Q. Was there any reason at that time for you to be
concerned at all --

- about the asthma?
I believe it was Dr. Markowitz in the emergency
room who referred him: is that correct?

Q.

Q. And who prescribed that?

HOFFMASTER COURT REPORTERS, INC
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Page 2

Page 4
RICHARD A. GITTINGER, M.D.
a witness, called for examination by the Plaintiff,
under the Rules, having been first duly sworn, as
hereinafter certified, deposed and said as follows:
CROSS-EXAMINATION

BY MR. MALIK:

7 Q. Doctor, my name is David Malik. | have some

8 questionsto ask you regarding Martin McCue.

9 If there's anything that you want me to rephrase
10
1

o Ol B W N -

12 Q. It's not the grand inquisition and just give me
13 straightforward answers as best you can.

14 For the record would you please state your full
15 name?

Your occupatior

Briefly tell us about ”your education,

3 CROSS-EXAMINATION BY

MR. MALIK 4
5 83
6 MR. JEFFERS 76

10 PLAINTIFF'S EXHIBITS MARKED

11 A and B 34
C 53
12 D and E 54
F 59
13 G 83
14
15
16
OBJECTIONS BY
17
MR. WALTERS 7, 28, 36(3), 37, 38(2),
18 40(2), 48, 51, 56, 57, 66,
67, 68, 74
19
MR. JEFFERS 5, 6, 7, 34, 37, 38,
20 42(2), 43, 46, 51, 58(2),
59, 60(2), 62(3), 63, 69,
21 76, 71(3), 72(2), 74
22 MR. MALIK: 77(5), 78, 79
23
24
25

23
24
25 -
Brief description of y o u employment the last 10
Page 3 Page 5
1 INDEX
2 PAGES

Okay. Your

social security number?

Office phone number?

Okay. Have you ever had your deposition taken

14 Q. At the times when you had your deposition taken
15 before were you a plaintiff, a defendant or a witness?

16 MR. JEFFERS: objection.
17 I want time to get my objections in,
18 and I will object to this line.

p
20 Q. Okay. Can you tell me the cases in which you
21 were an expert witness?

Q. Were any of them medical malpractice cases?

25 Q. Were they all personal injury cases?

HOFFMASTER COURT REPORTERS, INC.

Page 2 - Page 5



McCUE V. PARMA COMMUNITY

7

13

D

16 Q. Have you ever been named as a defendantin a
17 medical malpractice case other than this?
18

ideotape?

6 Q. Have you ever had your deposition taken by

9 Q. Have you testified for both plaintiff and

12 Q. Have you been an expert witness for the
laintiff side in any of those cases?

N F Ublection

Multi-Page™ RICHARD GITTINGER, M.D., 12-10-97

24 Q. Have you ever been named as a defendant in any
25 type of litigation?

Parre 8

6 Q. Did Dr. Karns treat Mr. McCue?

7 MR. JEFFERS: I couldn't
8 hear you.

9 MR. MALIK: Did he treat

16 Q. Was his involvement in Mr., McCue's treatment

MR. WALTERS Post-op, can
we get him dismissed? Go ahead.

24 BY MR. MALIK:
25 Q. Are you an employee of Southwest Orthopedics?

!

KRERGARI

Have you ever been a plaintiff in a cas

MR. JEFFERS: - object.
MR. WALTERS: other than
malpractice?

Objection, go ahead.

2

That's refreshing.
During 1995and through 1996 did you have

19 Q. Did those privileges mclude the authority to
20 perform surge

at Parma?

Page 7

14 Q. And did those privileges extend to the emergency

Page 9

Q. Are you an employee of Parma Community Hospital?

Were you ever an employee of Parma Community
417

Does Southwest Orthopedics issue you a W-27

Are you an employee of any other entity?

Is there a contract that exists between

14 Q s there a contract that eX|sts between you as a !
15 physician and Parma Hospital

MR. WALTERS: We won't
necessarily give it to him, but we will
make a decision in that regard as to its

HOFFMASTER COURT REPORTERS, INC.
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Page 10

1 relevance, but go ahead.

2 BY MR. MALIK:
3 Q. Did there come a time when you received a

Q. The referral from the emergency room, was that -
normal procedure for the emergency room to refer cases
to you?

1

2 Q. Did you seem to be able to communicate well with
3 him?

5 Q. Sois it a fair statement to say you were
6 comfortable with the dialogue that occurred between the
7 two of you?

9 Q. ng,’ you indicated that you took a history from
10 Mr. McCue. Feel free to refer to your note, but can
1 . .

12
13 MR. WALTERS: still in the
14 emergency room?

15

16
17
18
19
20
21
22
23
24
25

Page 11

Q. Are you aware of whether or not Southwest
Orthopedics is the exclusive referral network for Parma

T
8 Q. And when you received the phone call where were

24 Q. During the course of your treatment was there
25 ever a time when he wasn't cooperative?

Q. lwant to ask you a little bit about the asthma.

MR. JEFFERS: The what?

MR. MALIK: Asthma.
BY MR. MALIK:
Q. Other than the patient telling you that he had
asthma was there any other dialogue about the asthma in
the emergency room?

il

O 2 D W AW N e

O

10
11
12

13 Q. Was there any reason at that time for you to be
14 concerned at all --

-- about the asthma?
I believe it was Dr. Markowitz in the emergency
room who referred him; is that correct?

16 Q.
17
18

HOFFMASTER COURT REPORTERS, INC.
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3 Q. And which note is that, what's the date on that

7 Q. Soyou're not aware of whether or not it was Dr.
g Markowitz that prescribed the Vicodin at that time?

10 Q. Okay. Now, the records indicate the first
1 ice visi '95; 1

13 Q. And was that visit at your offices at Southwest
14 Orthopedics?

16 Q. |'was unable to read the handwritten portion of

MR. JEFFERS: You're reading

from that date now.
THE WITNESS: October 2,
1995.

24 BY MR. MALIK:
25 Q. | assume you've had the opportunity to review

13 Q. Okay.
MR. JEFFERS:
copies of those.
16 BY MR. MALIK:

I would like

17 Q. ljust want to make the January 18th Southwest
8 Orthopedics letter Exhibit A and the April 4, '96
9 exhibit B.

2

22 Q. And we will go through that a little bit later.
Why is part of the chart handwritten and part of

23

Page 15
1 the entire note?

3 Q. And you did that prior to your deposition?

5 Q. Other than your office notes what else did you
iew?

9 Q. When you say the hospital chart, is that the
10 hospital chart from Parma?

12 Q. Did ou Teview an University Hospital records?
1 hi

-4 Q. Therewas an indication in one of your notes

15 during one of your office visits that Mr. McCue had

16 asked you to send a letter -- or to contact Dr.
illota?

19 MR. MALIK: This is
20 Victoria, she is our paralegal.
21 BY MR. MALIK:

2200 d y. 1 ¢ver send D, Gillcta a letts

19 Q. So then what the patient tells you you transform

123 Q. And then I'm still unclear, how does it get

Page 17

alittle unclear. The basis of the
tyrewritten Lcte is the handwritten vai.

15 Q And what period of time generally lapses between
16 _the time you write your office note?

20 into mental cues which are your handwritten portion,
21 correct?

HOFFMASTER COURT REPORTERS, INC.

Page 14 - Page 17



2 V. PARMA COMMUNITY

Multi-Page™ RICHARD GITTINGER, M.D., 12-10-97

n Q. Who is the transcriptionist or who was the
5_transcriptionist?

16:: A Gets crascd 10 e
17 Q. Other than your office notes and what you

18 brought with you today, are there any other extraneous
19 materials, tapes, documents, notes pertaining to Mr.

Page 20
1 » L Is this a
2 t ungofa iC1 course or are we
3 going to get t the t n
4 MR. MALIK: We are going
5 to get there.
6 MR. WALTERS: I'm sorry. As
7 | tolde --
8 MR. MALIK: There's a
9 method to my madness.
110 MR. WALTERS: I understand.

1 BY MR. MALIK:

Q. le 5 ttothenextvisiton1)-)9 of '95.
What I want you to do is summarize the

highlights of that note.

I'm assuming when you were in the emergency room
3 with Mr. McCue at Parma that

2 Q.
you reviewed x-rays?

5 Q. Interms of the presentation of his injury was
6 there anything out of the ordinary or unusual? Was it
7 pretty straightforward?

9 Q. Interms of access to your notes in your file on
10 Mr. McCue, other than yourself, who has access to the
11 file?
12; 1P
13 Q. Are there any written policies or procedures as
14 to the format which the notes are supposed to take?
15
16 Q. Any special written directions to the typist at

19 Q. Do you expectthe transcriptionistto record the
20_information verbatim as you dictate it?
21

22 Q. When you do your dictating are you specific in
23 the sense that you dictate where a period is when a

=

Page 21
d comfor 1 jp

—

~ At i timedi you dll

Q. Was he able to communicate what his condition
was?

Q. Let's go to the next visit. | believe that's

Q. 10-16, can you summarize the highlights of that,
14 please?

22 Q. Any problems communicating with M
23 NO
24 Q. Let's go to the next visit on 10-30 of '95,

25 please, would you summarize the highlights?

HOFFMASTER COURT REPORTERS, INC
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5 Q. Ibelieve the next visit was on 11

) : what was the
20 date of that one?
21 MR. RUFF; 11-02.

22 BY MR. MALIK:
33 Q. Let's goto 11-17 of '95; would you please read
124 the highlights of that note?

Page 22

Page 24

Q. Okay, What kind of

Q. Nextvisitison 12-1
handwritten portion there.

Q. If you could summarize the highlights of the
: 2

[ e e o e e e

19” Q. Let's talk about physical therapy for a minute.
{20 That was the first mention I saw in the records of
21_physical th Did I mi thing?

123 MR. WALTERS: Yes, you did.
24 MR. JEFFERS: He prescribed
25 physical therapy earlier. He testified to

Q. Up through this point did you still feel
comfortable with your ability to communicate with Mr.

Q. And was he able to enumerate what his problems
were to you?

Q. Let's then go to the January 15th of '96 note.
Would you please read the handwritten portion for me?

HOFFMASTER COURT REPORTERS, INC.
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Page 26

25. Q.

)

P

Q. Will you define for me associated risks

15 Q. Okay. Let's role play for a moment. | want you
16 to assume that I'm Mr. McCue.
17 Other than what you just told me, is there
18 anything else that you're explaining to me about this
surgery that --
MR. WALTERS: First of all,
let me object to the let's role play for a
moment. | think if the question is, is
there anything else that was said to this
patient about the risk, that's a fair

21 Q. Canyou define for me rehab protocol?

23

25

I'm going to ask you to, and it's a short 25 question.
Page 27 Page 29
1 portion, read into the record the portion of the note 1 I'm not going to get into role
2 that starts with planned surgical procedure, rehab 2 playing, but go ahead, Doctor.
3 BY MR. MALIKY
4 Q. If you're not comfortable, that's fine, doesn't

5 matter.

MR. WALTERS: Iam. GO

14 Q. Now, specificallywhat did you tell Martin
15 McCie?

18 Q. Other than what you have in your written note on
19 January 15th of 1996?

20
21 Q. For what period of time?

23 Q. You said other than in your dictated note.
24 Which dictated note are we talking about?

25 MR. WALTERS: The question

HOFFMASTER COURT REPORTERS. INC
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Q. Isthat what we are limiting it to, January 15
of 19967

Page 30
1 was what did you tell him on January 15,
2 1996.
3 MR. MALIK: well, that's
4 what | want to know.
5 BY MR. MALIK:
6
.

Q. Okay. Listen to the question, please.
You explained according to your note associated
risks including anestheticrisk to Martin McCue,

" Q. er than on January 15th of 1996 did you
explain it to him a i

| Q. O'kay.' You indicated infection, deep vein
thrombosis reviewed.
C lain t

hat that ?

252}

125 the anesthesiologist?

Page 32

Did he

have a spinal?

A spinal injection of what?
noTPHING

. On January 15th of 1996 did you tell Martin

10 McCue that he was going to have a spinal injection of

! ancsth
16 Q. On January 15th of 1996 were you aware that it

17 was a possibility Mr. McCue would have had a spinal
BT

4 15th of 1996 that he would subsequently be speaking to

Q. As we sit here today do you recall the exact
words that you used to describe the anesthetic risk to
Martin McCue?

MR. WALTERS: He already

N 01 B WwWN

Q.
explain to the patient that they could have a general
inal t?

O

12
13

14
|15
16

out the kind of anesthesiathat Martin McCue had?
17 MR. JEFFERS: The kind that

18 he had, in the past tense.

19 BY MR. MALIK:

20 Q. During the surgery --
21 MR. WALTERS: In February?
22 In Feb t

23
24 Q. Did there come atime when you learned the kind
25 of anestheticthat he had in February?

|1 MR. WALTERS:

| 6 Q. Did Mr McCue have any questions for you on
{ 7 January 15th of 1996? ‘

|10_Gillota?

|22

Page 33
He already
2 said that, but go ahead.

ne. the spec
9 Q. Do you know why he asked you to contact Dr.

113 Q. Why would a history of mild asthma be
114 significant?

as

17 to receive anesthesia?

19 Q. Why would the fact that he had asthma
20 potentially be significant with respect to anesthesia?

21 MR. WALTERS:

Doct

If you know,

HOFFMASTER COURT REPORTERS, INC.
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Page 34
1 Q. Interms of an explanation of the risks of
2 anesthesia, you certainly would notify the patient that
3 there are in fact risks, correct?
4:
5 MR. WALTERS Are you going
6 beyond what he already said?
7 BY MR. MALIK:
8 Q. Now, hold on, in terns of what the specific
9 risks are, is that yp to the anesthesiologistor is

10_that your responsibility?

g1
esiologist's responsibility to
s

17 Q. Do you know when it was decided that Mr. McCue
18 was to receive a spinal?

19 MR. WALTERS: spinal what?
20 MR. JEFFERS: objection.
21 MR, MALIK: Injection.

3 12 Rg

Page 36

19967"

Q. |l guesswhat I'm trying to get at is, and
correctme if | am wrong, what | hear you telling me is

that there are limitations on what you tell the patient
with respect to anesthesia.
MR. WALTERS: objection.
Go ahead, Doct

Q. Is it afair statement then to say that you in
your practice and in this case in particular delegated
the explanation of the specificrisks to the

24 anesthesiologist?
. MR. WALTERS: Objection.
Page 37
1 1 MR. JEFFERS: objection to
2 2 the term delegated.
3 BY MR. MALIK: 3 MR. WALTERS: And it's not
4 Q. Ifit's the anesthesiologist'sjob to explain 4 even the term delegated because that's not
5 the specific risks of anesthesia, why then did you 5 a delegable duty, as you know. They are
6 explain the risks according to your notes of January 6 independent physicians and | think it's a
7 15th of 19967 |7 bad question.
8 MR. WALTERS: I think the 8 It is not a fair question, but go
9 question would be more fair, why didn't 9 ahead, Doctor, if you think you can answer
10 you tell him what you told him that you 10 it.
1 i 1 THE WITNESS: Can you repeat
12:A:: Fhese are the gen 12 the question again, please?
13 MR. MALIK: Just note | 13 THE NOTARY: Question:
14 like the question the way | asked it. 14 "Is it a fair statement then to say that
15 MR. WALTERS: I want to be 15 you in your practice and in this casein
16 fair. 16 particular delegated the explanation of
17 THE 'WITNESS: Can you repeat 17 the specificrisks to the
18 the question for me, please? 18 anesthesiologise"
19 MR, MALIK: Janet, repeat 19 MR. WALTERS;: same
20 the question. 20 jecti
21 THE NOTARY: Question: g
22 "If it's the anesthesiologist'sjob to 22
23 explain the specific risks of anesthesia,
24 why then did you explain the risks
25 accordingto your notes of January 15thof | ‘‘thatis - and that's where I'leave it; that the: .
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5 Q. Solet's go back to the question. In fact then
6 the specifics of the anesthetic risk are delegated to

7 the anesthesiologist?
8 MR. WALTERS:

9 BY MR. MALIK:

objection.

24 Q. Okay. In your note you mdlcated an extended
25 recovery, but then the next note in the chart on

Q. Did you feel that he understood what you were
tell i

Q. Am I correct in understanding that on January
15th of 1996, other than saying you could have a
general or a spinal, no discovery of the manner in

10 Q. ""heir explanation, correct? 10 which the anesthesia would be delivered took place?
i1 MR. WALTERS: objection. jecti
12 MR. JEFFERS: objection.
13 Delegated is an improper word because 13 MR. RUFF You used the
14 it has certain inferences when one looks 14 word discover, you mean discussion.
15 at the dictionary as to control and other 15 BY MR. MALIK:
16 aspects, and that is why it is an improper 16 Q. Other than telling Mr. McCue he would have a
17 use of that term under the circumstances 17 general or a spinal, an | correct in understanding
18 just described by the doctor. 18 there wasn't any discussion as to how the anesthesia
19 MR. WALTERS: They are not 19 would be delivered?
20 one unit, David, you know that. 20 MR. WALTERS: object only
21 Go ahead, Doctor, 21 because he has answered this about four
22 times.

Go ahead, Doctor.

Q. Tell me if you agree or disagree with the

Page 39

1 02-01-96 says surgery, short stay.

6 Q. Short stay and extended recovery mean the same
7 thing

9 Q. When you use the term mild asthma, can you tell

10 me what mild means?

13
4

Q Specifically you sent Dr. Gillota a letter dated
January 18, 1996, and am I correct in understanding you
included through J 15th of '96?

21 Q. Were there any telephone conversations between
22 i

23 :

2 Q. Did Mr. McCue express any concern about

5 anesthesia on January 15th?

Page 41
following rule of thumb, statement, do you agree or
disagree that the duty to disclose pertinent
information regarding the manner in which anesthesiais
be delivered t ith th

Q Tell me whether you agree or dlsagree with the
following, the duty to disclose pertinent information
regarding the manner in which anesthesia is to be

\OOO\IOO'IA!AM-_.

Q. Okay. Do you recall any specific needs of Mr.
McCue on January 15th, 1996 with respect to anesthesia?

14

Q. When you said to Mi-. McCue he could have a
15 general or a spinal, did that anticipate the type of
injection that he received for pain?

MR. WALTERS: Taking |
specifically about the morphine injection? ?
MR. MALIK:

Yes, about

II"IjeCtIOI’]

Q We can agree he recelved a morphine
correct?
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Page 42

2 Q. Wias that in the form of a spinal?

5 Q. When you said you can have a general or a
6 spinal, is that what you were referring to?

8 Q. And is that different than the morphine
iection?

How is it different?

7 Q. ls the administration of an anesthetic and the
8 administration of post-operative pain management via a
9 spinal two separate procedures?

Page 44
1 required for a morphine injection versus a
and a spinal anesthetic.

8 Q. Soit's your testimony today that anything

9 that's being done by the anesthesiologistis covered
0 under one informed consent.
11 MR. WALTERS:

-- he doesn't know what the
anesthesiologisttold the patient, but

That assumes

17 Q. Am | correctin understanding that in your
18 practice you don't believe that there are separate
19 informed consents required to give a spinal injection

10 MR. JEFFERS: objection. 20 for pain postsurgery?
11 You keep using the term via a spinal which 21 MR. WALTERS: Excuse me, are
12 is aword of at. 2 we talking about a document or are we
'3 BY MR. MALIK: 23 talking about providing information to the
14 Q. spinal injection. 24 patient?
5 Is that two separate and distinct procedures? 25 MR. MALIK: I'm talking

Page 43 Page 45
1 MR. WALTERS: Can you read 1 about his practice.
2 that back? 1'm confused. 2 MR. WALTERS: well, no, when
3 BY MR. MALIK: 3 you use the term informed consent, from my
4 Q. Isthe administration of a general anesthetic a 4 standpoint I'm now thinking of a document
5 separate and distinct procedure from the administration | 5 that the patient signs that says he has
6 of a spinal injection for pain? 6 been informed and consents to the

7 procedure.

8 Q. Do you have an opinion as to whether or not 8 Now, it also could mean, and | want
9 those distinct procedures require separate informed 9 to be clear so the record is clear, the
10 consents? 10 fact that the patient is informed and
1 MR. JEFFERS: objection. 11 consents to the procedure without a
2 You're only talking about a spinal 12 document being generated. |just want to
13 injection for pain versus general 13 know what we are talking about so the
14 anesthetic. 14 doctor knows.
15 MR. WALTERS: Let's look at 15 MR. MALIK: okay.
16 the consent he is talking about. 16 BY MR. MALIK:
17 MR. MALIK: I don't want 17 Q. I can rephrase this to clarify it.
18 him to look at it. 18 Is the patient entitled to know that he is going
19 MR. WALTERS: I do. 19 to receive a spinal injection for pain?
D MR. MALIK: I want him to 2
21 tell me. 21 Q. And at what point is he entitled to know
2 MR. WALTERS: I don't care 2
3 what you want to do at this point. This 23 Q. When should that discussion with the
24 is the consent he signed and he wants to 24 anesthesiologisttake place as to the determination of
% know if there's a separate consent 25 a spinal injection for pain?
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Page 46 Page 48
a horse up here and beat on it.
MR. MALK: would you
3 Q. Would you consider it appropriate for that repeat the question?
4 discussion to take place when you're in the pre-op area THE NOTARY: Question:

5 prior to surgery on the day of surgery within minutes
6 of surgery?

"Understanding that you're not an
anesthesiologist,what is the extent of
the information the patient is entitled to
receive?"

0O N o oA WN R

8 Q. And why would you feel that that's appropriate?

1 | Q. What degree of detail of the risks and benefits

is required by you?
MR. WALTERS: In regard to
15 Q. No problem. 15 what?

16 Would you agree with me that informed consentis |16 BY MR. MALIK:
17 aprocess as opposed to just the mere signing of forms? {17 Q: Regarding the explanation of the risk of

18 18 anesthesia.
19.A. Canyoudefinc process? . |19 MR. WALTERS: objection.
{20 Q. Letme rephrase the question this way, informed 20 Go ahead

consent

Q. When | use the term informed consent what does :
24 that mean to you? 24 Q. Prior to surgery or at the time of surgery what

records did you have in front of you to review for the
Page 49

o1

case?

1,
2

2 Q. Understanding that you're not an
3 anesthesiologist,what is the extent of the information
4 the patient is entitled to receive?
5 MR. WALTERS: About the 5
6 anesthesia? 6 Q. Were you aware at the time of surgery that Mr.
7 MR. MALIK: About the 7 McCue had a spinal injection for pain?
8 anesthesia. 8 MR. JEFFERS: Could | have
9 MR. WALTERS: David, I don't 9 that back? | want to hear the time
10 mean to -- 10 sequence in there.
m MR. MALIK: If his answer 11 THE NOTARY: Question:
12 is I don't know, then let that be his 12 "Were you aware at the time of surgery
13 answer. 13 that Mr. McCue had a spinal injection for
14 MR. JEFFERS: He said it is in?"
15 outside --
16 MR. WALTERS: He already
17 stated certain things about what he .
18 expects, but in the same respect he has 18 Q. When you got into the operating room was Mr.
19 also stated that he doesn't do this and 19 McCue awake, was he out; do you recall?
20 doesn't typically do it. And from that 20
21 standpoint| mean | feel like we are 21
2 beating a dead horse a little bit. 22
23 MR. MALIK: To some degree 23
24 we are, but there's a reason. 24 :injection
5 MR. WALTERS: Iguess. Drag 25 Q. At that time did you have any objection to the
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Page 50
1 spinal?

3 Q. Did there come a time later on when Mr. McCue
4 saw you after the surgery that he indicated he had had

7 Q. Didyou ever tell Mr. McCue he was never
8 supposed to have a spinal injection?

10 Q. Were you aware that the spinal injection was
11 morphine?
12
13 Q. Were you aware at the time that Mr. McCue had
14 asthma?

Q. From the hospital chart, correct.

Other than the entry on 02-01 of '96, this is
what I'm looking at right here, is there any other
indication in your handwriting, which I have a hard
time reading, of any anesthesia?

Q. And would you read that?

Q. Did you have the opportunity to review the
) oo

[V

Q. Did Mr. McCue sign any forms, any so-called
informed consents, written informed consent in your

R SN S ]

Q. Did you expect that Mr. McCue would sign an
i ?

Q. And did you also expect that that”wou'ld bem

Q. Other than yourself and other than the
15 anesthesiologist, did you expect anybody to explain the
16 risks -- anybody else to explain the risks of

17 anesthesiato Mr. McCue?
8 MR. WALTERS: Objection.
9 Go ahead.

In this case | believe that was Dr.
15 Pacita-Garcia?

4 Q.

Q.

14 BY MR. MALIK:

15 Q. Handing you Exhibit C, can you identify that for
16 me?

Is that something you would have had prior to

21 Q.

8

25 Q. Is that prior to surgery or after surgery?
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2 Q. So then it was sometime in the operating room or
3 sometime afterwards that you signed your name?

5 Q. Handing you what I'm marking as Exhibit D, which
6 is called Parma Community General Hospital anesthesia
7 evaluation, is that something that you also saw at the

8 time of surgery?

9 (Thereupon, Plaintiff's Exhibit D to

0 the deposition of Richard Gittinger, M.D.

ked for identificati

14 Q. Okay. ”I—‘ianding you what | am marking as Exhibit
(5 E entitled physician orders, can you explain that, what
6 that is?

7 (Thereupon, Plaintiff's Exhibit E to
! the deposition of Richard Gittinger, M.D.
19 was marked for identification.)

23 Q. Did you say this was a Tuesday when the surgery
24 _occurred?

113 MR. WALTERS:

Page 56 |
1 Q. Were you in the operating room the entire time?

3 Q. Atany time did you explain any alternative

1 4 methods of pain control other than the spinal injection

8 Q. Tell me if you agree or disagree with the
9 following statement, please, responsibility for
10 obtaining consent rests with the attending physician.

111 It is a matter within the realm of his responsibility

2 to the patient.
']l object,

16 Q. Not the consent for the anesthesia.

17 MR. WALTERS: There is an

18 attending anesthesiologist as well.

19 MR. MALIK: I understand.

0 MR. WALTERS: Are you saying

--just so I can clarify in my mind, are

Page 55
1 Q. Is that your normal operating day?

3j«
3 Q. How many cases normally do you have on that day?

6 Q. Okay. At any time during the surgery did you
7 check any of the anesthesia?

8 MR. JEFFERS: Check what?
9 MR. MALIK: Did he check
10 any of the anesthesia.
1 BY MR. MALIK:
12 Q. Was it your responsibility --
13 MR, WALTERS: Monitor.
i4 Q. Thank you.
ity

15 1

20 Q. Was the anesthesiologist in the operating room
21 the entire time?

23 Q. If Dr. Midis had left the operating room would

122 you talking about the attending being only
23 one person?
24 MR, MALIK: I'm talking
about the attending being Dr. Gittinger.
Page 57

1 MR. WALTERS: And you're

2 saying the anesthesiologisthas no

3 responsibility under that scenario that

4 you read in your little statementthere;

5 is that correct?

6 MR. MALIK: m my little

7 statement I'm asking him --

8 MR. WALTERS: In fairness

9 there's more than one doctor involved in
10 this case, more than one attending
11 physician involved in this case.

12 MR. MALIK: I understand.

13 Janet, would you repeat the question?
14 THE NOTARY: Question:

"Tell me if you agree or disagree with the
following statement, please,
responsibility for obtaining consent rests
with the attending physician. Itis a
matter within the realm of his
responsibility to the patient."

MR. WALTERS: Objection
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Page 58 Page 60
1 Q. Okay. As one of Mr. McCue's attending 1
2 physicians, if you want to make that distinction, do 2
3 you believe he was entitled to have notice of the 3 Q. For the pre-anesthesia evaluation does the chart
4 spinal injection, spinal morphine injection? 4 or that d nt go to the hospital?
o s
6 Q. Letme ask you a couple guestions about informed i
7 Q. If in fact Mr. McCue was to have a spinal 7 consent and responsibility of parties. |
8 morphine injection would you expect it to be noted on 8 You would agree with me that you do have a
i i ibit D? 9 responsibility to inform Mr. McCue of the anesthesia

 risk, correct?

Q. And would you agree that Dr. Pacita Garcia who
did the pre-anesthesia evaluation has responsibility?

bt ok ek e 1o

6 Is it your testimony today that he shouldn't be
-7 notified via this specific form, this anesthesia
-8 evaluation form, that he is going to have a spinal
-9 injection for pain?

1
2
3
4

'5 Q. Now, Exhibit D is a form that Mr. McCue signed. | 5 Q. Do you agree Dr. Midis has a responsibility?
6
7 Q. Are there any nurses that have responsibility?
g .

Q. And Dr. Lopez-Valezwho saw Mr. McCue before the
: pre-anesthesia evaluation?

23 Q. Do you think that Mr. McCue is entitled to 23 MR. GUNNING: objection.

214 notice in writing at all, at all, that he is going to 24 MR. JEFFERS: Objection
25 have a spinal injection for pain? :

Page 59
1 MR. JEFFERS: objection. 1 be honest wi
2 MR. WALTERS: Entitled in 2 Q. Let me establish a few things, we are almost
3 writing. 3 done, | have a few questions from Mark.
4 There existed a physician/patient relationship
5 Q. Handing you exhibit F, do you know what that is? | 5 between yourself and Martin McCue, correct?

6 (Thereupon, Plaintiff's Exhibit F to
7 the deposition of Richard Gettinger, M.D.
; was marked for identification.)

Q. Did that physician/patient relationship cease at
any time?

10 Q. Do you still consider yourself his physician?
rg 1 MR. WALTERS: You mean after

(2 Q. s that handwriting on there a member of your 12 he sued hin?

13_offi ff? 13 Has he been back to see you since he

: filed a lawsuit.

15 THE WITNESS: No.

16 BY MR. MALIK:

17 Q. You had a duty to provide certain risk

15 Q. Do you know who?

17 Q. Do you know when it was filled out?

22 Q. That isjust something you would expect to go
23 out as a matter of course?

Y.
Q. None of that risk information included

24 discussion about a central spinal fluid leak however,
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Page 62

1 MR. JEFFERS: objection.

2 There's no evidence of that.

3 MR. WALTERS: Let me just

4 say this, | think we went over what he

5 remembers telling this patient ad nauseam
6 at this point, but go ahead, Doctor, do

7 you remember telling him anything about a
8 . .

9
10 Q. Do you believe that information regarding a

11
1
13

central spinal fluid leak as a potential risk of a
spinal injection is information a patient should know?
MR. JEFFERS:

[}

Page 64

" Do you feel comfortable with him?

5 Q. Did there ever come a time when Mr. McCue told
6 you he didn't want any information about his

7 anesthesia?
8 that Iica
9 Q. And is it your testimony today because you're
10 not an anesthesiologistyou don't feel comfortable
11 commenting on the standard of disclosure in terms of

iarisks?

14 Q.

In terms of probabilities for these kinds of
115 surgeries, what percentage of patients receive a spinal

16 Q. Would you agree that it's a fair statement that 16 _injection for pain in your operating room?
17 the patient is entitled to have as much material 17
18 information, pertinent information about the risks 18
19 involved in anesthesia in order to make an informed 19 Q. Although you're not an anesthesiologistcan you
20 consent? 20 tell me the difference between a spinal and a general?
{21 MR. JEFFERS: objection. 21 MR. WALTERS: You're talking
22 I don't think that's a complete now anesthetic.
23 sentence, you left out the center of the
24 sentence. | don't think it's intelligent.
5 MR, MALIK: Thank you,
Page 63
1 I've been called worse. 1
2 Janet, read it back. 2
3 THE NOTARY: Question: 3
4 "Would you agree that it's a fair 4
5 statement that the patient is entitled to 5
6 have as much material information, 6
7 pertinent information about the risks 7
8 involved in anesthesia in order to make an 8
9 informed consent?" 9 epidural as a third category.
10 MR. WALTERS: That's
assuming it is a third category.
MR. MALIK: Right.
_ MR. WALTERS: Go ahead,
14 Q. Dr. Midis is part of the anesthesiagroup, isn't 14 Doct

118 MR. WALTERS: you sued him
119 under Parrna Anesthesia Associates,
20 Incorporated.

1 BY MR. MALIK:

22 Q. Interms of your operating room, has he been in
’ M ?

18 MR. WALTERS: still a local
19 anesthetic, correct?

20 THE WITNESS: It's a

21 regional anesthetic, correct.

22 BY MR. MALIK:

23 Q. When you talked to the anesthetist | think you
24 said it was in the locker room about Mr. McCue's
25 headaches, what did he say?
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MR. MALIK:

6 Can we take a
7 two-minute break?
8 (Thereupon, there was a brief
9 recess.)
10 BY MR. MALIK:
11 Q. Doctor, is it your opinion that the acceptable

standard of care requires a physician to fully inform
the patient of all material risks prior to performing

14 surgery on the patient, including the risk of both the
15 surgery itself as well as the administration of

16 anesthetic?

17

MR. WA

Multi-Page™ RICHARD GITTINGER, M.D., 12-10-97

Page 68

1 There's no way he could know
2
3 Q. Would you agree that a physician is prohibited
4 from administering treatment to a patient without the
5 patient's consent, correct?
6 MR. JEFFERS: I could not
7 hear that.
8 MR. WALTERS: you're taking
9 an emergency situation out of it.
10 MR. MALIK: Taking
11 emergency situation out of it.
12 MR. JEFFERS: would you
13 repeat it?
14 THE NOTARY: Question:
15 "Would you agree that a physician is
16 prohibited from administeringtreatment to
17 a patient without the patient's consent,
18 correct?"
MR. WALTERS: object.
It happens everyday, go ahead

B
22 Q. Did Mr. McCue ever bring his fiancee Nancy with
23 him to any of the appointments?

Q. Was she present in the room during any of the

Page 67
Q. Okay. And the specific risks involved, correct?
MR. JEFFERS: And the what?
MR. MALIK: specific

Q. Well, regardless of by whom, the specific risks
need to be explained to the patient, correct?

Q. What are the risks of the administration of

?

12 Q. And what are the risks of giving a patient a
13 spinal injection?

15 Q. Do you agree that you told Martin McCue prior to
16 surgery that when you performed arthroscopic anterior
17 cruciate ligament reconstruction surgery that you would
18 do it with general endotracheal anesthetic?

23 Q. You agree Mr. McCue didn't suffer from severe
24 headaches prior to the surgery of February 1, 1996?
25 MR. WALTERS: objection.

Page 69

Q. Do you recall whether or not Mi. McCue or Nancy
had told you prior to the surgery that Marty did not
want a spinal administered?

Q. Do you recall whether or not he told you that he
heard of too many complications resulting from the
administration of a spinal?

11

Q. Did you tell Mi. McCue that you perform all of

12 your procedures with endotracheal gas?

13 MR. JEFFERS: with what?
14 MR. MALIK: Endotracheal
15 oac

17
spinal narcotics are different from that of

Q. Do you agree that general anesthetic does not

severe headaches?

have the post-operative risk of
: b

Q. Would you agree that urinary retention is not a
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Page 74

2 Q. And how is he today in terms of the function
3 withhisknee

5
6 Q. The last time you saw him, how was he doing?
7
8
9
20 Q. Interms of the kind of person that Mr. McCue
-1 is, you saw him on a number of occasions, correct?
2 Were you able to formulate an opinion as to his
-3 directness and truthfulness with you?
4 MR. JEFFERS: objection.
‘5 MR. WALTERS: object, but as

..lA__
0 N o

Q. Did you feel that he was forthcoming when he
spoke with you?

bt
O

INIEIN]
=9

Q. Did you feel that he wanted to help himself when
i 9

Is it a fair statementto say he was a compliant

1 4

Page 76
1 patient of anesthetic risks any different than it is at

2 Parma?
3 MR. JEFFERS:

Go ahead

objection.

MR. WALTERS: You don't want

him to go through the hospital record.
What you prescribed for him as an

outpatient.

22 BY MR. JEFFERS:

123 Q. Do you have any complaints about any of the care
124 provided by any other medical care providers during the

25 period February 1 through February 4, 19967

Page 75
1 patient?

3 Q. Did he present you any specific problem

5 Q. As far as his treatment.

6 MR. WALTERS: You mean not
7 suing him.

8 MR. MALIK: Correct.

9 MR. WALTERS: 1t seems like

a problemto me, I'm just a lay person, |

14 Q. Are you on staff at any other hospitals other
15 thal ?

20 Q. And are there informed consent forms at
21 Southwestalso?

24 Q. Isthe procedure for performing surgery at
25 Southwestas it relates to you and informing the

113

115 Q. For example he dldnttell you that Dr. Boswell

Page 77

| 2 Q. Were you aware that Mr. McCue is obtaining
| 3 Vicodin and perhaps other prescription drugs from other
| 4 physicians?

7 Q. He did not tell you about that, correct?

8 MR. MALIK: Objection,

MR. MALIK:
14 BY MR. JEFFERS:

objection.

18 " MR. MALIK: objection.

119 Q. He did not advise you Dr. Gillota had been
' A+ 1 1 i i ?

3 Q. Bytheway,I note that in your note of
24 September 25, 1995 you make a comment that you had a

25 call from Marty's wife that evening saying he was in
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1 excruciatingpain. You describe her as Marty's wife.
2 Did Marty tell you that the woman that has been
3 described as his girlfriend, as Nancy, did he tell you
is wife?

7 Q. Okay. But heimplied apparently or she implied
8 it was Marty's wife when she was calling, correct?

9 MR. MALIK: Object:

12 Q. Duramorph, another name for morphine, is used
13 for pain control generally speaking, correct, for
14 surgical procedures, correct?

In terms of post-op urine retention, that is not
()

Q.

19 Q. Were you evertold about any antidepressant
20 medications that Mr. McCue was receiving prior to
September 25, 1995?

( erta.nty M. M. _ue never tosu § . 1 about th it

Q. Did he ever tell you that that was, there was a
study done at University Hospital where they did a
cystogram and there was no evidence -- I'm sorry.
Did you ever receive information that he was
tested for that at University Hospital and it was
determined that he had no problem with a urinary
_problem’

Q. Do you know if that was Dr. Klein?

lo 1o
Q. Did you know they did a cystoscopy on h

Page 80

20 Q. Did he tell you the results were normal caliber !

1 menticn

|21 urethra and normal bladder and no lesions in eitherthe

122 urethra or bladder with normal mucosa? Did he ever
1y thing about that to you?

Q. He left you with the impression that he had a

—

Q. Did Mr. McCue ever have a cardiac arrest in
recovery after your surgery

N

H

Q. Have you ever heard that he makes a claim that

objectionto

9 BY MR. JEFFERS:
10 Q. Were you aware that he had any seizures

11 subsequent to your surgery at Parma Community General
Hospital?

14 Q. He never made that claim to you or you were not
15 aware of it by anything that occurred at the hospital,
16 right?

1
18 Q. In fact, it did not occur, correct, at the

21 Q. You know he didn't have a cardiac arrest at the
22 hospital.

Q. Did he ever claimto you that he had a leak in
25 his urethra, Mi. McCue, did he ever discuss that Wil

Page 79

w

Page 81

S

~

Q. Now, to go to the cystogram, were you ever aware

Q.

I should say in terms of his spinal leak

that they did a cystopuncture and there was no evidence
of a leak at all in terms.of his urinar

roblem?

MR. WALTERS:
aware of any follow-up record

|16 Q. Were you aware there was no CSF leak determined?

118 Q. When was the last time you saw this

10QA/7

120 Q. Was hé”.still discussing problems that he had
21 with a leak with you at that point or after June 24,

YOU aren 't

patient?
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14 Q. You were not aware, if I recall, that Dr.

15 Gillota was treating him for depression as early as
16 1995?
117

18 Q. Dr. Boswell reports on April 17, 1996 that it
19 was reported to him by Mr. McCue that his post-op
20 course was complicated by questionable seizures six
21 hours post-op with severe post-op vomiting.

22 i

Page §2

Page
1 the deposition of Richard Gittinger, M.D.
2 was marked for identification.)

3 BY MR. MALIK:
4 Q. Handing you Exhibit G which is peri-operative
5 patient care record and plan, have you seen that

13 Q. As far as you can recollect and after your

14 review of the records were there any complications

15 whatsoever post-operatively in terms of Mr. McCue's
16 breathing?

18 MR. MALIK: That's it.

19 MR. WALTERS: Anything else?
20 MR. JEFFERS: No.

21 MR. WALTERS: we'll read it

22 if it's typed.
23 (DEPOSITION CONCLUDED.)

25 Richard Gittinger, M.D. Date

1 Q. So such a statement would not be true if that

4 Q. On July 23, 1996 did University Hospital

5 indicate that he had a spinal at Parma Community
6 General Hospital of morphine as part of the anesthetic
7 process resulting in convulsions and a hole in his

8 spine?
|9 You’re not aware of anything to support that
10 clai 7

19 MR. JEFFERS: That’s all.
20 MR. GUNNING: None for me.
21 -

22 BY MR. MALIK:

23 Q. Doctor, handing you Exhibit G, I want you to tell
24 me if you can identify this.

25 (Thereupon, Defendant's Exhibit G to
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1 County of Cuyahoga.

2 I, Janet M. Moffmaster, a Registered Professional)
3 Reporter and Notary Public within and for the State o%
4 Ohio, duly commissioned and qualified, do hereby

5 certify that the within-named witness, RICHARD A.

6 GITTINGER, MD, was by me first duly sworn to tell the
7 truth. the whole truth and nothing but the truth in the

8 cause aforesaid; that the testimony then given by ham
9 was reduced to stenotypy, and afterwards transcribed by
0 me through the process of computer-aided transcription,
.1 andthat the foregoing is a true and correct transcript
12 of the testimony so given by him as aforesaid.

13 | do further certify that this deposition was

14 taken at the time and place in the foregoing caption

15 specified.

16 1 do further certify that | am not arelative,

17 employee or attorney of either party, or otherwise

18 interested in the event of this action.

19 IN WITNESS WHEREOQF, I have hereunto set my hand
20 and affixed my seal of office at Cleveland, Ohio, on

21 this 9th day of January 1998.

22
N aster, [T
23 ‘mandforthe StaeotOnio. Y
24 My Commission expires September 12,2002.
25
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