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PROCEEDINGS 

MARK FRANKEL, M O D .  , 

Expert Witness herein, called by the Plaintiffs 

as upon cross-examination, having been first duly 

sworn, as hereinafter certified, was examined and 

testified as follows: 

- -  

MS. DIXON: 

Dr. Frankel. A s  you learned 

Debra Dixon. I'm one of the 

Plaintiffs in this case. 

Good morning, 

off the record, my name is 

attorneys representing the 

CROSS--EXAMTNATICN .CF- MARK FRA'i3KEE, M. D. 

BY MS. D I X O N :  

Q. Can I ask you to please state your full name, 

spell your last name and give your professional address 

for the record. 

A. Mark Frankel. F-R-A-N-K-E-E. 1730 West 25th 

Street, Cleveland, Ohio 44113. 

Q. Dr. Frankel, in order to expedite things -- and 
assure you, my goal is not to keep you here for the 

majority of the day by any stretch of the 

imagination -- I've been provided a copy of your 
Curriculum Vitae. If I could ask you to take a quick 

look at that document and tell me whether or not that 

I 
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i s  s u b s t a n t i a l l y  c o r r e c t  a n d  u p d a t e d ,  a n d  i f  t h e r e  a r e  

o u t s t a n d i n g  i t e m s  t h a t  y o u  b e l i e v e  a r e  r e l e v a n t  t o  t h i s  

p a r t i c u l a r  c a s e ,  i f  y o u  c a n  p l e a s e  t e l l  m e  w h a t  t h e y  

w o u l d  be?  

A .  Y e s .  T h i s  i s ,  t h i s  i s  c o r r e c t ,  

Q. T h e r e  a r e  n o  a d d i t i o n a l  c o n t i n u i n g  e d u c a t i o n  

s e m i n a r s  o r  c o u r s e s  t h a t  y o u  may h a v e  t a k e n  t h a t  y o u  

b e l i e v e  a r e  r e l e v a n t  t o  t h e  f a c t s  a n d  c i r c u m s t a n c e s  o f  

t h i s  E l l i s  Brown m a t t e r ,  c o r r e c t ?  

A .  I h a v e n ' t  l i s t e d  a n y  c o n t i n u i n g  med ica l  e d u c a t i o n  

c o u r s e s .  I d o n ' t  d o  t h a t  o n  a CV. 

Q *  Okay . 
A .  I ' v e  t a k e n  n u m e r o u s  o n e s  a n d  i n  t h e  p r o c e s s  o f  

g i v i n g  o n e  o n  O c t o b e r  t h e  l o t h ,  b u t  I d o n ' t  l i s t  t h o s e  

k i n d s  of t h i n g s .  I mean ,  I do  t h a t  k i n d  of t h i n g  all 

t h e  t i m e .  

Q. Okay .  And w h a t  t y p e  of  c o n t i n u i n g  e d u c a t i o n  

s e m i n a r  a r e  y o u  p r e p a r i n g  t o  g i v e  o n  O c t o b e r  t h e  l o t h ?  

A .  T h a t ' s  e n t i t l e d :  D e p r e s s i o n  i n  t h e  e l d e r l y .  

Q. And who, who i s  t h e  a u d i e n c e  f o r  t h a t  CLE -- o r  I 

I ' m  s o r r y  -- 
A .  P s y c h i a t r i s t s  a n d  p r i m a r y  care  p h y s i c i a n s ,  

Q. Have y o u  p r e p a r e d  w r i t t e n  m a t e r i a l s  i n  

a n t i c i p a t i o n  of t h a t ?  

A .  I'm i n  t h e  p r o c e s s  of d o i n g  t h a t .  
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Q. Okay .  I ' m  g o i n g  t o  r e f e r  y o u  t o  y o u r  r e p o r t  

d a t e d  J u n e  2 9 ,  1 9 9 8 ,  a n d  i n  t h e  f i r s t  p a r a g r a p h  y o u  

i d e n t i f y  a v a r i e t y  o f  r e c o r d s  t h a t  y o u  reviewed t o  

a s s i s t  y o u  i n  p r e p a r i n g  y o u r  r e p o r t ,  c o r r e c t ?  

A .  C o r r e c t  . 
Q. A r e  t h e r e  a n y  d o c u m e n t s  t h a t  y o u  rev iewed  i n  

p r e p a r i n g  y o u r  r e p o r t  t h a t  a r e  n o t  i d e n t i f i e d  i n  t h e  

f i r s t  p a r a g r a p h  of y o u r  J u n e  2 9 t h  c o r r e s p o n d e n c e ?  

A .  I b e l i e v e  t h a t  I r e c e i v e d  a l e t t e r  f r o m  

M i s s  Manway, a n d  t h a t  w a s  t h e  o n l y  o t h e r  t h i n g  t h a t  I ,  

t h a t  I t o o k  a l o o k  a t .  

Q. Okay .  And j u s t  f o r  c l a r i f i c a t i o n  p u r p o s e s ,  o t h e r  

t h a n  t h e  d e p o s i t i o n  of  E l l i s  Brown,  y o u  h a v e  n o t  

r e v i e w e d  t h e  d e p o s i t i o n s  of  a n y  e m p l o y e e s  o r  a g e n t s  o f  

W i l l o w  P a r k ,  c o r r e c t ?  

A .  N o .  T h a t ' s  c o r r e c t .  

Q. And s i n c e  p r e p a r i n g  y o u r  r e p o r t  o n  J u n e  2 9 t h  o f  

1 9 9 8 ,  h a v e  y o u  r e v i e w e d  a n y  a d d i t i o n a l  d o c u m e n t s ?  

A .  No . 
Q. You r e f e r r e d  e a r l i e r  t o  a p i e c e  of c o r r e s p o n d e n c e  

f r o m  M i s s  Manway, c o r r e c t ?  

A .  ( N o d d i n g  h e a d ) .  

Q. Have you r e c e i v e d  m o r e  t h a n  o n e  p i e c e  of  

c o r r e s p o n d e n c e ?  

A .  N o t  t o  my r e c o l l e c t i o n .  
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Q *  Now, you may or may not be aware there are more 

than -- there's more than one Defense attorney in the 

case. Miss Manway is one attorney for the Defendants. 

There is also an attorney, A r k  Martin, and an attorney 

for Thomas Conway, Rose Patti. Have you received 

correspondence from any of those attorneys? 

A. No, I haven't. 

Q *  And with respect to your correspondence dated 

June 29, 1998, is it your understanding that you are 

espousing, or opining, on behalf of Willow Park? 

A. Yes . 
Q *  And does --  you are not rendering opinions on 

behalf of Tom Conroy personally? 

MS. MANWAY: 1/11 interject 

here. The Doctor's report is submitted on behalf of 

all Defendants. 

MS. DIXON: 

BY MR. DIXON: 

Q. And since June 29, 1998, 

opinions that you hold in this 

A .  No . 
Q. I will let you know that 

Okay . 

are there any additional 

case? 

there is an issue with 

respect to attorney correspondence in this case, Other 

than that, is there any portion of your file that has 

been removed? 
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A .  No. 

Q *  L e t  m e  a s k  y o u ,  w i t h o u t  a s k i n g  y o u  t o  d i v u l  

c o n t e n t s ,  d i d  p a r t  o f  M i s s  Manway 's  c o r r e s p o n d e n c e  

i n c l u d e  a summary o f  t h e  f a c t s  of t h i s  c a se?  And y o u  

c a n  f e e l  f r e e  t o  r e f e r  t o  it i f  y o u  w a n t .  

A .  I d o n ' t  h a v e  t h a t .  I b e l i e v e  t h a t  it d i d ,  

Q *  O k a y ,  L e t ' s  move o n  t o  y o u r  -- y o u ' v e  a l r e a d y  

i d e n t i f i e d  t h a t  y o u r  C u r r i c u l u m  V i t a e  i s  u p  t o  ' d a t e ,  

c o r r e c t ?  

A .  C o r r e c t  a 

Q. Can y o u  i d e n t i f y ,  f o r  p u r p o s e s  o f  t h e  r e c o r d ,  

y o u r  c u r r e n t  job d e s c r i p t i o n  o r  j o b  r e s p o n s i b i l i t i e s ?  

A *  I ' m  t h e  c h a i r m a n  of t h e  D e p a r t m e n t  o f  P s y c h i a t r y ,  

F a i r v i e w  H e a l t h  S y s t e m .  And my p r a c t i c e ,  I ' m  t h e  

director of  T r a n s i t i o n s  S e n i o r  M e n t a l  H e a l t h  S e r v i c e ,  

And,  b a s i c a l l y ,  my p r i m a r y  a r e a  of  p r a c t i c e  i s  

g e r i a t r i c  p s y c h i a t r y ,  

Q, And d o e s  t h a t ,  g e n e r a l l y  s p e a k i n g ,  d e a l  w i t h  

i n p a t i e n t  p s y c h i a t r i c  p a t i e n t s  who a r e  of  t h e  g e r i a t r i c  

p o p u l a t i o n ?  

A .  A c o n s i d e r a b l e  p o r t i o n  of  my p r a c t i c e  does  

c o n s i s t  o E  t h a t  

Q. And when y o u  s a y  a c o n s i d e r a b l e  p o r t i o n  of y o u r  

p r a c t i c e ,  c a n  y o u  q u a n t i f y  t h a t  i n  terms of p e r c e n t a g e s  

f o r  m e ?  
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Aa I n  t e r m s  o f  i n p a t i e n t  g e r i a t r i c  p s y c h i a t r y  o r  -- 
Q, I f  y o u  c a n  g i v e  m e  b o t h ,  b o t h  i n p a t i e n t  a n d  

o u t p a t i e n t ?  

Aa I w o u l d  s a y  o f  my c l i n i c a l  a c t i v i t y ,  8 0  p e r c e n t  

o f  t h e  t i m e  i s  g e r i a t r i c  p s y c h i a t r y ,  a n d  p r o b a b l y  h a l f  

o f  t h a t ,  5 0  t o  6 0  p e r c e n t  o f  t h a t ,  i s  i n p a t i e n t .  

Q. And f o r  c l a r i f i c a t i o n  p u r p o s e s ,  when y o u  s a y  

i n p a t i e n t ,  y o u  mean h e r e  a t  a m o r e  a c u t e  -- 
A a  Here a t  L u t h e r a n .  

Q. An a c u t e  f a c i l i t y ,  a s  t h e  p r e m i s e s  o f  a n u r s i n g  

home? 

A ,  I d o  c o n s u l t a t i o n s  a t  n u r s i n g  h o m e s ,  a l s o ,  b u t  I 

w a s  r e f e r r i n g  t o  i n p a t i e n t  h e r e  a t  t h e  h o s p i t a l .  

Q. Now, t h e  c o n s u l t s  t h a t  y o u  d o  i n  n u r s i n g  home 

f a c i l i t i e s ,  i s  t h a t  d o n e  on a r e f e r r a l  b a s i s  o r  a r e  

a c t u a l l y  a m e d i c a l  d i r e c t o r ?  

A .  I t ’ s  a r e f e r r a l  b a s i s .  I ’ m  a c o n s u l t a n t ,  

Q. And w o u l d  t h o s e  b e  c o n s u l t a n t s  f o r  p r i v a t e  

p a t i e n t s ,  c o r r e c t ?  

A ,  Y e s .  I ’ m  c o n s u l t e d  by  t h e  p a t i e n t s ‘  a t t e n d i n g  

p h y s i c i a n  a t  t h e  n u r s i n g  home. 

Q. And i n  c o n j u n c t i o n  w i t h  t h o s e  c o n s u l t a t i o n s ,  do 

y o u  a c t u a l l y  v i s i t  o r  t r e a t  p a t i e n t s  t h a t  a r e  n u r s i n g  

home r e s i d e n t s ?  

A .  I go t o  t h e  n u r s i n g  home a n d  see t h e  p a t i e n t s  
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t h e r e .  

Q. And c u r r e n t l y  w h a t  p e r c e n t a g e  of  y o u r  t i m e  is 

a c t u a l l y  s p e n t  o n  p r e m i s e s  a t  n u r s i n g  home f a c i l i t i e s ?  

A .  I w o u l d  s a y  a l i t t l e  u n d e r  1 0  p e r c e n t ,  

Q. And f o r  w h a t  p e r i o d  o f  t i m e  h a s  t h a t  b e e n  t r u e ,  

t h a t  a p p r o x i m a t e l y  1 0  p e r c e n t  of  y o u r  t i m e  i s  s p e n t  o n  

p r e m i s e s  a t  n u r s i n g  home f a c i l i t i e s ?  

A *  I w o u l d  s a y  s i n c e  1 9 9 1 .  

Q *  Would i t  b e  f a i r ,  t h e n ,  t o  s a y  t h a t  d u r i n g  t h a t  

p e r i o d  o f  t i m e ,  f r o m  1 9 9 1  t h r o u g h  t h e  p r e s e n t  d a t e ,  

when a p p r o x i m a t e l y  1 0  p e r c e n t  o f  y o u r  t i m e  h a s  b e e n  

s p e n t  i n  n u r s i n g  home f a c i l i t i e s ,  t h a t  y o u  w o u l d  see  

t h e  p a t i e n t s  p e r i o d i c a l l y  a s  o p p o s e d  t o  o n  a d a i l y  

b a s i s ?  

A .  Oh, y e s .  

Q. And t h o s e  p e r i o d i c  v i s i t s ,  w o u l d  t h o s e  b e  o n c e  a 

week o r  o n c e  e v e r y  two  w e e k s ?  

A .  More l i k e  o n c e  a month  o r  l e s s  o f t e n ,  d e p e n d i n g  

o n  t h e  n e e d .  

Q, And,  a g a i n ,  I ' m  n o t  l o o k i n g  t o  p u t  w o r d s  i n  y o u r  

m o u t h ,  b u t  j u s t  b a s e d  o n  my e x p e r i e n c e ,  I'm a s s u m i n g  

t h a t  y o u r  r o l e  is t o  a s s i s t  i n  m a n a g i n g  p a t i e n t s '  

b e h a v i o r s  a n d / o r  t h e i r  m e d i c a t i o n  r e g i m e n ,  c o r r e c t ?  

A *  T h a t  w o u l d  be c o r r e c t ,  

Q. And a t  some l e v e l ,  t h e n ,  g i v e n  t h e  o n c e- a- m o n t h  
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Q *  Okay .  N o w ,  w i t h  r e s p e c t  t o  y o u r  r e s p o n s i b i l i t i e s  

h e r e  a t  L u t h e r a n ,  o r  w i t h i n  t h a t  -- 
Am R i g h t  a 

Q. -- t h e  F a i r v i e w  M e d i c a l  G r o u p ,  w h o s e  name h a s  

c h a n g e d  n u m e r o u s  t i m e s ,  w o u l d  y o u  a g r e e  t h a t  a c e r t a i n  

p e r c e n t a g e  o f  t h e  i n p a t i e n t  g e r i a t r i c  p o p u l a t i o n  t h a t  

y o u  t r e a t  i s  h e r e  t o  r e g u l a t e  b e h a v i o r  a n d / o r  

m e d i c a t i o n  i s s u e s ?  

A .  I w o u l d  a g r e e  w i t h  t h a t .  

Q. And a r e  -- i s  i t  f a i r ,  t h e n ,  t o  s a y  t h a t  a t  l e a s t  

a c e r t a i n  p e r c e n t a g e  o f  t h o s e  p a t i e n t s  a r e  h e r e  

i n p a t i e n t  f r o m  a n u r s i n g  home f a c i l i t y  t o  g e t  t h o s e  

i s s u e s  u n d e r  c o n t r o l ?  

A .  I w o u l d  a g r e e  w i t h  t h a t .  

Q. N o w ,  w i t h  r e s p e c t  t o  M r a  Brown,  y o u ' r e  aware ,  I 

g r e e n  t h a t  y o u  a r e  aware f r o m  y o u r  r e p o r t ,  t h a t  h e  w a s  

a p o s t  CVA/demen t i a  p a t i e n t ,  c o r r e c t ?  

A. C o r r e c t  . 
Q. And b a s e d  o n  y o u r  e x p e r i e n c e  w i t h i n  t h e  n u r s i n g  

home p o p u l a t i o n ,  t h a t ' s  n o t  a n  u n u s u a l  p a t i e n t  t o  be 

p l a c e d  i n  a n u r s i n g  home f a c i l i t y ,  c o r r e c t ?  

Am I w o u l d  a g r e e  w i t h  t h a t .  

Q. And w o u l d  y o u  a g r e e  w i t h  m e  t h a t  a n u r s i n g  home 

h a s  a n  o b l i g a t i o n  t o  f u l l y  e v a l u a t e  a p a t i e n t  p r i o r  t o  

a c c e p t i n g  h im  o r  h e r  f o r  a d m i s s i o n ?  
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A .  I t  d e p e n d s  o n  how y o u ,  how y o u  -- w h a t  y o u  mean 

b y  '* f u l l y  e v a l u a t e  . '' 
L e t  m e  r e  -- l e t  m e  r e p h r a s e  t h a t  q u e s t i o n .  

Would you a g r e e  w i t h  m e  t h a t  a n u r s i n g  home f a c i l i t y  

h a s  a n  o b l i g a t i o n  t o  f u l l y  e v a l u a t e  a p a t i e n t  p r i o r  t o  

a d m i s s i o n  t o  d e t e r m i n e  w h e t h e r  o r  n o t  t h a t  home i s  a n  

a p p r o p r i a t e  f a c i l i t y  f o r  t h e  p a t i e n t  t o  b e  p l a c e d ?  

A .  A g a i n ,  i t  d e p e n d s  o n  w h a t  y o u  mean b y  " f u l l y  

e v a l u a t e . "  N u r s i n g  homes s h o u l d  t r y  t o  d e t e r m i n e  

w h e t h e r  t h e  p a t i e n t  i s  a p p r o p r i a t e  f o r  t h e m .  

Q e  I n  t h e  e v e n t  t h a t  a f a c i l i t y  h a s  d e t e r m i n e d  t h a t  

a p a t i e n t  i s  a n  a p p r o p r i a t e  -- a p p r o p r i a t e  f o r  t h a t  -- 

f o r  a d m i s s i o n  t o  t h a t  f a c i l i t y ,  w o u l d  y o u  t h e n  a g r e e  

t h a t  t h e  n u r s i n g  home h a s  a n  a b s o l u t e  o b l i g a t i o n  t o  d o  

e v e r y t h i n g  w i t h i n  i t s  power  t o  p r o v i d e  a p p r o p r i a t e  

m e d i c a l  c a r e  f o r  t h a t  p a t i e n t ?  

A, I w o u l d  a g r e e  w i t h  t h a t .  

Q. And i f  a n u r s i n g  home f a c i l i t y  b e l i e v e s  t h a t  t h e y  

a r e  n o t  a b l e  t o  p r o v i d e  a p p r o p r i a t e  c a r e  a n d  t r e a t m e n t  

a n d  s u p e r v i s i o n  f o r  t h a t  p a t i e n t ,  t h e y  s h o u l d  n o t  

a c c e p t  t h e  a d m i s s i o n ?  

A .  I f  t h e y  know t h a t  a h e a d  of t i m e  t h a t  t h e y ' r e  n o t  

g o i n g  t o  b e  a b l e  t o  manage  t h e  c a se ,  t h e n  most  o f t e n  

t h e y  wou ld  n o t  a c c e p t  t h e  p a t i e n t .  

. And, c o n v e r s e l y ,  if i t  b e c o m e s  c l e a r  t o  t h e  
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n u r s i n g  home f a c i l i t y  d u r i n g  t h e  p a t i e n t '  

t h a t  i t  may,  t h e  r e s i d e n t  may,  n o t  b e  a p p r o p r i a t e  f o r  

t h e  f a c i l i t y ,  w o u l d  y o u  a g r e e  t h e y  h a v e  a d u t y  t o  f i n d  

a n  a l t e r n a t i v e  s e t t i n g  f o r  t h a t  r e s i d e n t ?  

A .  T h a t  c a n  b e  v e r y  d i f f i c u l t  f o r  n u r s i n g  homes  t o  

d o ,  i n  my e x p e r i e n c e .  I mean ,  o f t e n  t h e y  w o u l d  l i k e  t o  

move p a t i e n t s  t o  o t h e r  f a c i l i t i e s ,  b u t  i t ' s ,  i t ' s  -- i t  

c a n  be a v e r y  d i f f i c u l t  t h i n g  t o  d o .  

Q. S e p a r a t e  f r o m  t h e  l o g i s t i c  p r o b l e m s  t h a t  may o r  

may n o t  a c c o m p a n y  t h o s e  t r a n s f e r s  o r  c h a n g e s  i n  a 

f a c i l i t y ,  y o u  w o u l d  a g r e e  t h a t  a n u r s i n g  home f a c i l i t y  

h a s  a n  o n g o i n g  o b l i g a t i o n  t o  e v a l u a t e  w h e t h e r  o r  n o t  

t h i s  p a t i e n t  i s  a p p r o p r i a t e  f o r  t h a t  s e t t i n g ,  c o r r e c t ?  

A .  I w o u l d .  

Q. You h a v e  a c o p y  o f  y o u r  r e p o r t  i n  f r o n t  o f  y o u I  

c o r r e c t ?  

A .  ( N o d d i n g  h e a d ) .  

Q. We've t a l k e d  a b o u t  t h e  f i r s t  p a r a g r a p h  o n  p a g e  1 

w h e r e  y o u  i d e n t i f y  t h e  d o c u m e n t s  t h a t  y o u  r e v i e w e d  i n  

p r e p a r i n g  y o u r  o p i n i o n s .  

A .  Okay ., 

Q. Would y o u  a g r e e  t h a t  t h e  s e c o n d  p a r a g r a p h  o f  

p a g e  1 s i m p l y  g i v e s  a m o r e  d e t a i l e d  h i s t o r y  of  

p a t i e n t  -- a more  d e t a i l e d  p a t i e n t  h i s t o r y  p r i o r  t o  t h e  

t i m e  t h a t  h e  a r r i v e d  a t  t h e  W i l l o w  P a r k  f a c i l i t y ?  
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A *  Y e s  . 
Q *  I ' l l  a s k  y o u  t o  t u r n  t o  p a g e  2 o f  y o u r  r e p o r t ,  

And t h e  i n i t i a l  p o r t i o n  o f  t h e  f i r s t  p a r a g r a p h  s t a t e s :  

"On 1 1 - 2 8- 9 6 ,  M r .  Brown w a s  r e a d m i t t e d  t o  Mer id ia  

S o u t h p o i n t e  t h r o u g h  t h e i r  e m e r g e n c y  room.  H e  

a p p a r e n t l y  h a d  r e t u r n e d  home f o l l o w i n g  h i s  d i s c h a r g e  

f r o m  t h e  M e t r o H e a l t h  r e h a b i l i t a t i o n  u n i t .  H e  w a s  

b r o u g h t  t o  t h e  h o s p i t a l ,  a c c o r d i n g  t o  t h e  d i s c h a r g e  

summary ,  b e c a u s e  h e  h a d  become v i o l e n t  a n d  t h a t  a 

f a m i l y  m e m b e r  r e p o r t e d  t h a t  h e  w a s  l o o k i n g  f o r  a g u n  

a n d  s t a t e d  t h a t  h e  was g o i n g  t o  k i l l  h i m s e l f .  The  

d i a g n o s i s  w a s  d e l i r i u m  s e c o n d a r y  t o  a c e r e b r o v a s c u l a r  

a c c i d e n t .  

T h e  n e x t  s e n t e n c e  s a y s :  " T h e  a d m i s s i o n  h i s t o r y  

a n d  p h y s i c a l  exam n o t e d  t h a t  h e  h a d  b e e n  o n  A t i v a n ,  

1 m i l l i g r a m ,  PO,  q b s ,  a n d  PRN, a g i t a t i o n . "  

A .  I a s s u m e  t h a t  t h e  m e d i c a t i o n  -- I ' m  s o r r y .  I 

a s s u m e  t h a t  w a s  m e d i c a t i o n  t h a t  w a s  b e i n g  u s e d  a t  home 

p r i o r  t o  h i s  a d m i s s i o n  t o  t h e  h o s p i t a l .  

a -  T h e r e  i s  n o t h i n g  i n  t h e  medica l  r e co rds  t o  

s u g g e s t  t h a t  M r ,  Brown h a d  b e e n  r e c e i v i n g  A t i v a n  p r i o r  

t o  t h a t  a d m i s s i o n ,  c o r r e c t ?  

A .  T h a t ' s ,  t h a t ' s  a q u e s t i o n .  

Q -  Okay .  

A .  Y o u ' r e  j u s t  n o t  c e r t a i n .  
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Q. Y o u ‘ r e  a s k i n g  m e  t h a t  a s  a q u e s t i o n ?  

A .  Yes. I d o n ’ t  r e c a l l .  

Q. T h a t  p a r a g r a p h  g o e s  on t o  s a y  t h a t  h e  w a s  

f o l l o w e d  by  h i s  a t t e n d i n g  p h y s i c i a n ,  h e  w a s  s e e n  b y  a 

n e u r o l o g i c a l  c o n s u l t a n t .  The CT s c a n  o f  t h e  b r a i n  w a s  

r e p e a t e d  a n d  i t  showed  t h e  r i g h t  h e m i s p h e r i c  s t r o k e ,  

a n d  t h a t  a p s y c h i a t r i c  c o n s u l t a t i o n  by D r .  V i c t o r o f f  

w a s  d o n e .  U l t i m a t e l y ,  h e  was d i s c h a r g e d  f r o m  t h a t  

f a c i l i t y  o n  12-4-96, H e  was s e n t  t o  t h e  W i l l o w  P a r k  

f a c i l i t y  € o r  o n g o i n g  r e h a b ,  c o r r e c t ?  

A .  R i g h t  . 
Q *  And t h e  2 u r p o s e  o f  t h a t  p a r a g r a p h  w a s ,  a g a i n ,  

just t o  r e g u r q i t a t e  t h e  u n d e r l y i n g  f a c t s  

c i r c u m s t a n c e s  a f  -- 
A .  O f  t h a t  a d m i s s i o n  t o  S o u t h p o i n t e .  

Q. --  t h e  a c i m i s s i o n .  Okay. 

Now, you’ll a g r e e  w i t h  m e  t h a t  M r ,  

i n i t i a l  d a t e  of  a d m i s s i o n  t o  W i l l o w  P a r k  

c o r r e c t ?  

a n d  

R i g h t  . 

Brown ‘ s 

w a s  1 2 - 4 - 9 6 ,  

A .  I ‘ m  a s s u m i n g ;  y e a h .  T h a t ’ s  w h a t  i t  s a y s .  I m u s t  

h a v e  g o t t e n  t h a t  f r o m  t h e  medica l  r e c o r d .  

Q. Okay.  And w o u l d  y o u  ag ree  w i t h  m e  t h a t  h e  w a s  

a d m i t t e d  t o  W i l l o w  P a r k  a s  a p o s t  C V A / d e m e n t i a  p a t i e n t  

f o r  g e n e r a l i z e d  r e h a b i l i t a t i o n ?  

A .  I w o u l d ;  y e a h .  T h a t ’ s  my r e c o l l e c t i o n .  
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Q. Okay .  And t h a t  Mr. W i l l  -- I ' m  s o r r y .  M r .  Brown 

r e m a i n e d  a t  W i l l o w  P a r k  f r o m  1 2 - 6  -- I'm s o r r y ,  

1 2 - 4 - 9 6  t h r o u g h  1 2 - 1 6 - 9 6 ,  c o r r e c t ?  

A. A p p a r e n t l y .  Y e s .  

Q. And t h a t  o n  1 2 - 1 6 - 9 6 ,  h e  w a s  a d m i t t e d  t o  t h e  

p s y c h  u n i t  of Marymount  H o s p i t a l ,  c o r r e c t ?  

A .  Okay . 
Q. w o u l d  y o u  a g r e e  w i t h  m e  t h a t  t h e  p u r p o s e  o f  t h a t  

a d m i t  t o  t h e  Marymount  p s y c h  u n i t  w a s  t o  b e t t e r  c o n t r o l  

M r .  B r o w n ' s  b e h a v i o r  a n d  t o .  r e g u l a t e  h i s  m e d i c a t i o n s ?  

A .  Y e s  . 
Q. And t h a t  d u r i n g  t h e  1 2  d a y s  t h a t  Mr. Brown s p e n t  

a t  Willow P a r k  b e t w e e n  1 2 - 4  a n d  1 2 - 1 6 - 9 6 ,  h e  w a s  

e x p e r i e n c i n g  a c o n s i d e r a b l e  d e g r e e  of  c o g n i t i v e  

i m p a i r m e n t  a n d  some r a t h e r  s p o r a d i c  b e h a v i o r a l  

p r o b l e m s ?  

A .  Y e s  . 
Q. And,  i n  f a c t ,  t h e  n u r s e s '  n o t e s  n o t e d  t h e  

c o n f u s i o n  t h a t  h e  was e x p e r i e n c i n g  a n d  t h a t  h e  w a s  

h a v i n g  d i f f i c u l t y  f o l l o w i n g  s i m p l e  commands ,  c o r r e c t ?  

A .  Y e s .  

Q. Now, we've a l r e a d y  e s t a b l i s h e d  t h e  f a c t  t h a t  when 

M r .  Brown w a s  a t  t h e  Marymount  p s y c h i a t r i c  f a c i l i t y  

b e g i n n i n g  o n  1 2 - 1 6 - 9 6 ,  t h e  g o a l  of t h a t  a d m i s s i o n  w a s  

t o  r e g u l a t e  h i s  b e h a v i o r  a s  w e l l  a s  h i s  m e d i c a t i o n s ,  
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c o r r e c t ?  

A .  Um-hum. Yes. 

Q. Would y o u  a g r e e  w i t h  m e  t h a t  i t ' s  n o t  u n u s u a l  f o r  

a p o s t  CVA p a t i e n t ,  p a r t i c u l a r l y  o n e  w i t h  some 

d e m e n t i a ,  t o  h a v e  b e h a v i o r a l  p r o b l e m s ?  

A .  T h a t ' s  n o t  u n u s u a l .  

Q. And i t ' s  l i k e w i s e  n o t  u n u s u a l  for t h a t  t y p e  of  a 

p a t i e n t  t o  n e e d  some a s s i s t a n c e  i n  r e g u l a t i n g  t h e i r  

m e d i c a t i o n s ,  c o r r e c t ?  

A .  T h a t ' s  c o r r e c t  . 
Q. A l s o ,  I b e l i e v e  y o u  e v e n  a l l u d e d  i n  y o u r  r e p o r t  

l a t e r  o n  t o  t h e  f a c t  t h a t ,  a s  I u n d e r s t a n d  i t ,  i n  t h e  

g e r i a t r i c  p o p u l a t i o n ,  o f t e n t i m e s  m e d i c a t i o n  r e g u l a t i o n  

i s  d o n e  o n  a t r i a l  a n d  e r r o r  b a s i s ,  c o r r e c t ?  

A .  C o r r e c t  . 
Q. And w o u l d  y o u  a g r e e  w i t h  m e  t h a t  a m o r e  a c u t e  

f a c i l i t y ,  s u c h  a s  a h o s p i t a l  o r  a p s y c h i a t r i c  u n i t ,  may 

b e  -- i s  a p r e f e r a b l e  s e t t i n g  t o  do  t h a t  m e d i c a t i o n  

r e g u l a t i o n  w i t h  t h i s  t y p e  of a p a t i e n t ?  

A .  I t  c e r t a i n  -- it c a n  be .  

Q. Do y o u  have a n  o p i n i o n  a s  t o  w h e t h e r  o r  n o t  t h a t  

w a s  a m o r e  a p p r o p r i a t e  s e t t i n g  f o r  t h i s  m e d i c a t i o n  

b e h a v i o r  r e g u l a t i o n  w i t h  M r .  Brown? 

A .  F o r  t h i s  p e r i o d  o f  t i m e ?  

Q. Y e s  . 
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A. 12-4 to 12-16, it would seem to me that that was 

an appropriate admission, an management at Marymount 

was appropriate. 

Q *  In the course of your opinions, have you drawn 

any conclusions as to whether or not, and, again, 

directing your attention to the timeframe of 12-4-96 

through 12-16-96, a s  to whether or not the - -  whether 

or not Willow Park properly assessed Mr. Brown? 

A. From what I recall from the record, I sue no 

problem in their management of Mr. Brown during -- 

well, he was there from 12-4 to 12-16. That’s right. 

I saw no problem in their management or assessment of 

him during that period of time. 

Q *  And, likewise, you saw no problem with their 

treatment of his condition during that time, correct? 

A. No. I mean, that seemed appropriate to me. 

Q. As you sit here today, do you have a recollection 

as to whether cr not there were any signs that 

indicated to y o u f  as a psychiatrist, that Mr. Brown, 

again, between 1 2 - 4  and 12-16-96, was not an 

appropriate resident for the Willow Park facility? 

A. No. No. I‘m not -- no, I don’t. 
Q. Again, we determined that on 12-16-96 Mr. Brown 

was admitted to Marymount? 

A .  Correct . 
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Q. And is it likewise your understanding that 

Dr. Ganchorre was, was his treating psychiatrist? 

A, She appeared to be the attending psychiatrist; 

that's correct. 

Q. Do y o u  have any dispute as to the condition that 

Dr. Ganchorre described on admission to Marymount, and, 

specifically, that Mr. Brown was disoriented, 

incoherent, and belligerent? 

A. No 0 

Q. 

population medication regulation is oftentimes done on 

a trial and error basis, correct? 

A. Yes . 

We've talked about the fact that in the elderly 

Q. I'm assuming you didn't have any issue with the 

combinations of medications that Dr. Ganchorre was 

attempting to use with Mr. Brown during that admission 

correct? 

A, Correct , 

Q. And would you agree with me that each and every 

combination of medication is not appropriate for each 

and every patient that comes through the psychiatric 

unit, correct? 

A .  Sure. 

Q. And you're aware of the fact that a patient may 

have, what is commonly referred to as, idiosyncratic 
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r e a c t i o n s  t o  m e d i c a t i o n s ,  c o r r e c t ?  

A ,  Yes, 

Q. w o u l d  y o u  a g r e e  t h a t  i n c r e a s e d  a g i t a t i o n  may b e  

s i g n  o f  s u c h  a n  i d i o s y n c r a t i c  r e s p o n s e ?  

A .  W e l l ,  i t  c o u l d  b e  a s i g n  o f  a n  i d i o s y n c r a t i c  

r e s p o n s e .  I t  c o u l d  b e  a s i g n  t h a t  t h e  p a t i e n t ‘ s  n o t  

r e s p o n d i n g .  I t  c o u l d  b e  j u s t  t h e  p a t i e n t  g e t t i n g  

w o r s e ,  s o  i t ’ s  v e r y  d i f f i c u l t  t o  d e t e r m i n e  t h a t .  

E s p e c i a l l y  o n ,  o n e ,  i f  i t ’ s  -- i f  y o u ’ r e  r e f e r r i n g  t o  

o n e  s p e c i f i c  e v e n t .  

Q *  Okay . 
A .  I f  t h e r e ‘ s  a p e r s o n ,  i t  m i g h t  make i t  e a s i e r  t o  

d e t e r m i n e .  

Q. S o  i f  a p a t i e n t  h a d  b e e n  g i v e n  m e d i c a t i o n  o n  

m u l t i p l e  o c c a s i o n s ,  a n d  s h o r t l y  a f t e r  r e c e i v i n g  t h a t  

2 2  

a 

m e d i c a t i o n  became  i n c r e a s i n g l y  a g i t a t e d ,  t h a t  w o u l d  b e  

a n  i m p o r t a n t  f i n d i n g ?  

A .  OR each o c c a s i o n ,  y e s ,  t h a t  w o u l d  b e  s o m e t h i n g  

t h a t  w o u l d  b e  a n  a p p r o p r i a t e  o b s e r v a t i o n .  

Q. Would i t  a l s o  b e  i m p o r t a n t  f o r  y o u ,  a s  a t r e a t i n g  

p s y c h i a t r i s t ,  t o  know t h a t  i n  t h e  a b s e n c e  of a 

m e d i c a t i o n  a p a t i e n t  t o  b e  l e s s  a g i t a t e d ,  calm, h a v e  

b e t t e r  c o g n i t i v e  f u n c t i o n ?  

A .  I ’ m  n o t  s u r e  e x a c t l y  w h a t  y o u  mean? I m e a n ,  i f  

y o u ‘ r e  -- does  t h a t  i m p l y  t h a t  g i v i n g  t h e  m e d i c a t i o n  i s  
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m a k i n g  t h e m  w o r s e ,  o r  t h a t  t h a t ' s  -- t h e r e  i s  n o  n e e d  

f o r  t h e m  t o  be o n  i t  i n  t h e  f i r s t  p l a c e ?  

Q. N o .  I ' m  n o t  s u g g e s t i n g  t h e y  n e e d  t o  be  o n  a n y  

m e d i c a t i o n  a t  a l l .  We've t a l k e d  a b o u t  t h e  f a c t  t h a t  

m e d i c a t i o n  i n  t h e  p o p u l a t i o n  i s  a t r i a l  a n d  e r r o r  

s i t u a t i o n ,  c o r r e c t ?  

A e  Y e s .  

Q e  And y o u ,  a s  a p s y c h i a t r i s t ,  r o u t i n e l y  a l t e r  a n d  

r e - e v a l u a t e  p a t i e n t s '  m e d i c a t i o n ,  c o r r e c t ?  

A .  C o r r e c t  . 
Q -  A n d  we've t a l k e d  a b o u t  t h e  f a c t  t h a t  i f  you w e r e  

t o  h a v e  g i v e n ,  o r  n o t e d ,  i n  a p a t i e n t  s e v e r a l  i n s t a n c e s  

of  i n c r e a s e d  a g i t a t i o n  a f t e r  a d m i n i s t e r i n g  t h a t  

m e d i c a t i o n ,  t h a t  w o u l d  b e  a s i g n  t o  y o u  t h a t  t h a t  may 

n o t  b e  a n  a p p r o p r i a t e  m e d i c a t  i o n  f o r  t h e  p a t i e n t ,  

c o r r e c t ?  

A .  I t  may n o t  b e ;  c o r r e c t .  

Q *  May n o t  b e .  And my q u e s t i o n  i s :  Is t h e  c o n v e r s e  

o f  t h a t  t r u e ?  T h a t  i n  a s i t u a t i o n  w h e r e  y o u ' r e  

o b s e r v i n g  a p a t i e n t  a n d  y o u  h a v e  g i v e n  h i m  o r  h e r  a 

m e d i c a t i o n  w h e r e  y o u  b e l i e v e  t h e y  may h a v e  b e e n  

i n c r e a s i n g l y  a g i t a t e d  a f t e r  i t ,  i n  the a b s e n c e  o f  t h a t  

m e d i c a t i o n  i f  t h e  p a t i e n t  d i d  n o t  b e c o m e  a g i t a t e d ,  is 

t h a t  a s i g n i f i c a n t  f i n d i n g  f o r  y o u ?  

A .  I'm s t i l l  n o t  s u r e  I u n d e r s t a n d  w h a t  y o u ' r e  
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a s k i n g ?  I f  t h e  -- y o u ' r e  s a y i n g  w h e r  t h e  m e d i c a t i o n  

wears o f f ,  t h e  p a t i e n t  g e t s  b e t t e r ?  

Q *  I f  y o u ,  f o r  e x a m p l e ,  c h o s e  t o  g i v e  t h e m  a n  

a l t e r n a t i v e  t h e r a p y  a f t e r  o b s e r v i n g  s e v e r a l  i n s t a n c e s  

o f  a g i t a t i o n  -- 
A ,  O k a y ,  S o  y o u  g i v e  a d r u g ,  a p a t i e n t  g e t s  

a g i t a t e d ?  

Q. R i g h t  e 

A .  You s t o p  t h a t  a n d  c h a n g e  t o  a d i f f e r e n t  d r u g ?  

Q *  And t h e  p a t i e n t  i s  n o t  a g i t a t e d ?  

A .  D o e s n ' t  g e t  a g i t a t e d ,  t h e n  -- 
& *  My q u e s t i o n  i s :  I s  t h a t  a s i g n i f i c a n t  f i n d i n g  

f o r  y o u ,  t h a t ,  p e r h a p s ,  m e d i c a t i o n  number  t w o  i s  m o r e  

a p p r o p r i a t e ?  

A ,  Y e s .  

Q. And, i n  t h a t  e v e n t ,  w o u l d  y o u ,  a s  a t r e a t i n g  

p h y s i c i a n ,  b e  r e l u c t a n t  t o  g i v e  t h e  

o n e  a g a i n  i f  t h e r e  w a s  a r e a s o n a b l e  

t h a t  d i d  n o t  c r e a t e  t h e  a g i t a t i o n ?  

A .  Y e s  . 
Q *  And w o u l d  y o u  a l s o  a g r e e  t h a t  

a d d s  t o  a b e h a v i o r a l  p r o b l e m  case?  

A .  Y e s .  

p a t i e n t  m e d i c a t i o n  

a l t e r n a t i v e  t h a t ,  

a g i t a t i o n  c e r t a i n l y  

Q. So i t ' s  i m p o r t a n t  for t h e  t r e a t i n g  p s y c h i a t r i s t  

t o  u s e  h i s  o r  h e r  b e s t  j u d g m e n t  i n  p r e s c r i b i n g  
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m e d i c a t i o n  t h a t  k e e p s  a g i t a t i o n  t o  a minimum, c o r r e c t ?  

A .  Of c o u r s e .  

Q -  L e t  m e  d i g r e s s  f o r  j u s t  a moment o f f  o f  y o u r  

r e p o r t  e 

A .  Okay .  

Q. J u s t  i n  g e n e r a l  t e r m s ,  c a n  y o u  e x p l a i n  t o  m e  w h a t  

t h e  i m p o r t a n c e  of c h a r t i n g  m e d i c a t i o n  i s ?  

A .  A r e  y o u  t a l k i n g  f r o m  t h e  n u r s e s '  s t a n d p o i n t  o r  

t h e  p h y s i c i a n s '  s t a n d p o i n t ?  

Q. I c e r t a i n l y  u n d e r s t a n d  t h a t  t h e  n u r s e s  p h y s i c a l l y  

a d m i n i s t e r  t h e  m e d i c a t i o n .  Would y o u  a g r e e  t h a t  t h e  

c h a r t  i s  t h e  b e s t  s o u r c e  of  t h e  m e d i c a t i o n s  t h a t  w e r e  

o r d e r e d ,  a s  w e l l  a s  t h e  m e d i c a t i o n s  t h a t  a p a t i e n t  

a c t u a l l y  r e c e i v e d ?  

A .  W e l l ,  t h e  c h a r t  w o u l d  b e  t h e ,  r e a l l y  t h e ,  o n l y  

way t h a t  y o u  c o u l d  t e l l  w h e t h e r  t h e  p a t i e n t  g o t  t h e  

m e d i c a t i o n  o r  n o t  a n d  w h a t  w a s  o r d e r e d .  

Q. And w o u l d  y o u  -- 
A .  I c a n ' t  t h i n k  o f  a n y  o t h e r  way t h a t  y o u  w o u l d  

know t h a t ,  y o u  know, a f t e r  t h e  f a c t .  

Q e  Would y o u  a g r e e  t h a t  y o u ,  as t h e  p h y s i c i a n ,  

s h o u l d  be a b l e  t o  r e l y  o n  t h e  c h a r t ,  t h a t  i f  i t  s a y s  

t h a t  t h e  p a t i e n t  r e c e i v e d  m e d i c a t i o n ,  t h e y  d i d ,  i n  

f a c t ,  receive  m e d i c a t i o n ?  And, c o n v e r s e l y ,  i f  i t  

i n d i c a t e s  m e d i c a t i o n  t h a t  w a s  o r d e r e d  w a s  n o t  r e c e i v e d ,  
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t h e  p a t i e n t  i d  n o t  r e c e i v e  i t ?  

A .  Y e s . .  I n  o t h e r  w o r d s ,  t h e  m e d i c a t i o n  w a s  o r d e r e d  

a n d  i t  w a s  n o t ,  t h e  o r d e r  -- 

Q. G i v e n  a s  d i r e c t e d ?  F o r  e x a m p l e ,  i f  y o u  h a d  

o r d e r  -- 

A .  Y e s .  G i v e  m e  a n  e x a m p l e .  

Q. You h a d  r e c e i v e d  m e d i c a t i o n  number  o n e  a t  n o o n  

e a c h  d a y .  I f  y o u  o p e n e d  u p  t h e  c h a r t  a n d  t h e r e  w a s  n o  

i n d i c a t i o n  t h e  m e d i c a t i o n  w a s  g i v e n  a t  n o o n ,  y o u  w o u l d  

h a v e  no  r e a s o n  t o  i n d i c a t e  t h a t  i t  h a d  b e e n  g i v e n ?  

A .  Y e s .  A s p e c i f i c  m e d i c a t i o n  s h e e t  s h o u l d  be 

s i g n e d  o f f .  I t  may n o t  b e  n o t e d  i n  t h e  n u r s i n g  n o t e s ,  

b u t  t h e r e  s h o u l d  b e  a p l a c e  i n  t h e  med ica l  r e c o r d s  

w h e r e  e v e r y  a d m i n i s t e r e d  m e d i c a t i o n  i s  g i v e n .  

Q. I n  y o u r  r o l e  h e r e  a t  L u t h e r a n  i n  d e a l i n g  w i t h  

t h e s e  g e r i a t r i c  p a t i e n t s  who may, i n  f a c t ,  g o  b a c k  t o  

n u r s i n g  home f a c i l i t y ,  c o r r e c t ?  

A .  Yes e 

Q. When y o u  p r e p a r e  a d i s c h a r g e  summary,  t r a n s f e r  

summary,  i s  i t  y o u r  f u l l  e x p e c t a t i o n  t h a t  t h e  o r d e r s  

a r e  f o l l o w e d  t h r o u g h  a t  t h e  n u r s i n g  home f a c i l i t y ?  

A .  You n e e d  t o  make a d i f f e r e n t i a t i o n  b e t w e e n  a 

d i s c h a r g e  summary a n d  a t r a n s f e r .  

Q. L . e t  m e  a s k  you  a p r e d i c a t e  q u e s t i o n  t o  t h a t .  I 

t h i n k  i t  may c l e a r  t h i n g s  u p .  

a 



4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

14 

1 5  

16 

1 7  

1 8  

Q 
.4: 

19 

2 0  

2 1  

2 2  

2 4  

2 5  

2 7  

As it relates to the Willow Park facility, did 

you receive any -- and, again, just €or 
clarification -- any copy of their policy and/or 
procedure manual? 

A, No, I didn't. 

Q. So you are not aware as to what ocu;ments were 

received on transport as to Mr. Brown between - -  

A, I would -- go on. I'm sorry, 

Q. -- between Marymount back to the Willow Park 
facility? 

A, 

received the transfer summary. I assumed that, because 

that's something -- to my knowledge, a nursing home 
won't accept a patient without the transfer summary. 

Q *  In the event that more information had been 

provided on transfer in addition to the transfer 

summary, would you agree that a, that a nursing home 

facility has an obligation to review all of those 

documents, medical records? 

A ,  Can you be a little more specific about what 

you're referring to? 

Q. Sure. And I apologize for the lack of clarity. 

You've referred to a transfer summary. And certainly 

there's a transfer summary encompassed in these 

records? 

The only assumption that I can make is that they 
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A, Um-hum, 

* My question is: If there were additional medical 

records in addition to the transfer summary -- 
A. Such as? 

Q -  Such as also a discharge summary or separate 

medication or er, would you expect the nursing home 

facility to review those documents on intake? 

MS, MANWAY: Are you familiar 

with nursing home procedure in that regard? 

I A. No, Really I'm not. I'm not familiar with -- 

know that they use, to my knowledge they use, the 

transfer summary as their initial order. Most nursing 

homes will just accept that as written and transfer 

those to the patient's chart and use those as their 

admission orders, There is, there are, one or two 

nursing homes in the community that actually call to 

verify the order with the physician, but that's very, 

very unusual, Most nursing homes accept that. So I 

really am not familiar with the procedures of the 

nursing home in that regard, 

Q *  And, more specifically, you do not have any 

working knowledge, a s  you sit here today, as to what 

documents were transferred with Mr, Brown, correct? 

A ,  That's correct, I made an assumption in that 

regard that the transfer summary went with him. And 
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t h e  r e a s o n  I made t h a t  i s  t h a t ,  i n  my e x p e r i e n c e ,  

n u r s i n g  homes w o n ' t  a c c e p t  a p a t i e n t  w i t h o u t  t h a t  

d o c u m e n t  . 
9 .  And my s e c o n d  -- my f o l l o w - u p  q u e s t i o n  t o  t h a t  

i s :  S i n c e  you h a v e n ' t  r e v i e w e d  a n y  d e p o s i t i o n  

t e s t i m o n y  i n  t h i s  c a se ,  y o u  d o n ' t  know w h a t  d o c u m e n t s  

w e r e  r ev iewed  by t h e  i n t a k e  n u r s e  on  r e a d m i s s i o n ?  

A .  N o ,  I d o n ' t ,  

9 .  C o r r e c t ?  

A .  T h a t ' s  c o r r e c t  . 
Q. w o u l d  y o u  a g r e e  w i t h  m e  t h a t  w h a t e v e r  w e r e  

r e c e i v e d  w i t h  t h a t  p a t i e n t ,  i f  t h e  n u r s e  h a d  t e s t i f i e d  

t h a t  h e  or s h e  h a d  r e v i e w e d  a l l  o f  t h o s e  d o c u m e n t s ,  

t h e y  w o u l d  h a v e  a n  o b l i g a t i o n  t o  c a r e f u l l y  a n d  

a c c u r a t e l y  t r a n s c r i b e  t h o s e  i n t o  t h e  n u r s i n g  

r e c o r d ?  

A. 

90 

I f  t h e y  r e v i e w e d  all t h e  d o c u m e n t s ?  

Yes. 

A .  A g a i n ,  w h a t  -- I ' m  n o t  -- i f  y o u  c o u l d  

t h i s  f o r  m e  a b i t .  What a r e  y o u  l o o k i n g  f o r  

t h e  o r d e r s  t h a t  a r e  on  t h e  t r a n s f e r  summary?  

e l s e ?  

Q *  

p a t i e n t ?  

home 

c l a r i f y  

a s i d e  f r o m  

What 

I f  a d i s c h a r g e  summary h a d  a l s o  a c c o m p a n i e d  t h e  

A .  H o s p i t a l  d i s c h a r g e  summary? 
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A ,  T h a t ' s  -- t o  my -- i n  my e x p e r i e n c e ,  t h a t  r a r e l y ,  

i f  eve r ,  h a p p e n s ,  b e c a u s e  t h a t ' s  n o t  p r e p a r e d  u n t i l  

a f t e r  t h e  p a t i e n t  l e a v e s  t h e  h o s p i t a l ,  

Q. Doctor,  t h a t ' s  n o t  t h e  q u e s t i o n ,  t h o u g h .  My 

q u e s t i o n  w a s  i f  it a c c o m p a n i e d  t h e  p a t i e n t ?  

A .  I f  i t  a c c o m p a n i e d  t h e  p a t i e n t ,  I w o u l d  a s s u m e  

t h a t  t h e y  w o u l d  r e a d  t h r o u g h  i t .  

Q. w o u l d  y o u  a g r e e  t h a t  i f  t h e r e  w a s  a n y  c o n f l i c t  

w i t h i n  t h e  d o c u m e n t s ,  t h e  n u r s e  d o i n g  t h a t  i n t a k e  h a s  

a n  o b l i g a t i o n  t o  o b t a i n  c l a r i f i c a t i o n  f r o m  t h e  

p h y s i c i a n ?  

A .  Y e s  

Can I c l a r i f y ?  

Q. S u r e  , 

A .  I f  I c a n  a d d  t o  t h a t ,  i f  I -- my o p i n i o n  w o u l d  b e  

t h a t  t h a t ' s  p r i m a r i l y  t h e  o b l i g a t i o n  o f  t h e  a t t e n d i n g  

p h y s i c i a n  a t  t h e  n u r s i n g  home t o  r ev i ew  t h e  t r a n s f e r  

summary i f  t h a t  were t o  a r r i v e .  I mean ,  t h e  n u r s i n g  -- 
a g a i n ,  my e x p e r i e n c e  i s  t h e  n u r s e s  look a t  t h e  t r a n s f e r  

summary,  t a k e  t h e  o r d e r s  o f f  t h a t ,  a n d  t h e ,  t h e  a c t u a l  

n a r r a t i v e  summary i s  g e n e r a l l y  reviewed b y  t h e  -- 
p r e p a r e d  f o r  t h e  p u r p o s e s  o f  t h e  p h y s i c i a n  for r ev i ew .  

Q. 

P a r k  was, c o r r e c t ?  

B u t  y o u  d o n ' t  know w h a t  t h e  p r o t o c o l  at W i l l o w  
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A. I have no i ea what it is. Yeah. 

Q. You have an understanding that during Mr. Brown's 

admission to Marymount between 12-16 and 12-20 of 1996, 

Ativan was discontinued, correct? 

A. I need to refer to this for a moment. 

Q. Please. Feel free to refer to that or your file. 

Sure 

A. Right. I said that on page 3, the Ativan was 

discontinued later on his day of admission. 

Q. And do you know what the basis for the 

discontinuation for the Ativan w a s ?  

A. I couldn't find that in the, in the medical 

record of the, of t h e  adrr;-issior-;, actually, 

Q. Would you  agree that during, over Mr. 

four-day stay at Marymount he became calmer 

agitated? 

A. Yes e 

Q. That did not change his mental status 

confusion, though, correct? 

Brown's 

and less 

as far as 

A. Right. That's correct. Oh, it s a y s  here that, 

in Dr. Gancchore's discharge summary, there's a 

statement that she felt that the Ativan and Haldol 

produced an idiosyncratic reaction in the patient. 

went on to state that I didn't find anything in the 

progress notes that would have substantiated that it 

I 
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made him worse. 

Q. Do you have any reason to disbelieve 

Dr, Gancchore‘s impressions, or question her 

impressions, given that she was the one who treated 

that patient on-site between 1 2 - 1 6 - 9 6  and 1 2 - 2 0 - 9 6 ?  

A. Well, all -- I mean, all I know is that I didn’t 
see anything in the chart that substantiated what her 

impression was in her discharge summary, which wasn’t 

prepared until months after the admission, 

Q. Um-hum. Now, you go on in that paragraph to 

identify the transfer summary, also known as the 

discharge plan of care and treatment, which accompanies 

the patient and serves as the initial admission orders 

from the patient to the nursing home does not indicate 

anywhere that Ativan should not be used, correct? 

A. Yes . 
& *  Can you review in your records and p u l l  out what 

you understand to be the transfer summary. 

MS. MANWAY: Let me see if I can 

help you with it. 

A. This is the Meridia initial admission. This is 

the, this is 1-1 at Huron. Is this it? This looks 

like it right here. Do you want to see it? 

Q. Yes. Please, 

A. (Handing) . 
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Q. And you’ve just handed me a two-page document, 

correct? 

A. Correct. 

MS. DIXON: Would you mark that 

one, please. 

(A document was marked for identification as 

Plaintiffs’ Exhibit 1.) 

BY MS. DIXON: 

8 .  Dr. Frankel, I’m going to hand you back what‘s 

been marked Plaintiffs’ Exhibit 1. Actually, so 

there‘s not a confusion, can I put that on the back? 

Am I correct in assuming the document that’s been 

now marked as-Exhibit 1- has  been provided to you by 

opposing counsel, Miss Manway? 

A, Yes. 

Q *  And you understand that to be the actual transfer 

summary -- 
A. A copy of it. 

Q. A copy, I‘m sorry. I didn‘t mean to suggest the 

original. Transfer summary that relates to Ellis Brown 

on his readmission to Willow Park after his stay at 

Marymount, correct? 

A. Yes . 
Q. And, to the best of your knowledge, have you been 

provided any other copy of the transfer summary related 
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to Mr, Brown? 

A. No, I haven/t. 

Q. Okay. If, in fact, there had been another copy 

that was -- had different orders on it, would that 

Do you understand 

change your opinion? 

MS. MANWAY: 

the question? 

A. No. You mean the transfer summary? 

Q. Yes. With a different set of orders, 

affect your opinions in this case, correct? 

A. Well, if there's a different transfer 

it's conceivable it might. I don't know. 

Q. Okay.. 

that may 

summary, 

(A document was marked for identification as 

Plaintiffs' Exhibit 2.) 

BY MS. DIXON: 

Q. Dr. Frankel, I'm going to hand you what's been 

marked Exhibit Number 2, and m i l l .  make the 

representation to you, this is a photocopy of the 

original that was obtained at the Willow Park facility 

during depositions that were taken previously in this 

case. 

MS. MANWAY: 1 j u s t  want to 

clarify something: 

discharge summary taken from the Willow Park records. 

There were the two copies of the 
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T h i s  i s  a s e c o n d  C O D V .  

M S .  

know -- 

M S  e 

w a s  t h e  o r i g i n a l .  

MS. 

m e  make my r ecord  

BY MS. D I X O N :  

Q. What I s a i d  

A . A  - 

D I X O N :  

MANWAY: 

3 

L e t  m e  -- y o u  

You r e p r e s e n t e d  i t  

D I X O N :  

t h e  way I ' d  l i k e  t o .  

N o .  L e t  m e  -- l e t  

o n  t h e  r e c o r d ,  t h i s  i s  a p h o t o c o p y  o f  

a n  o r i g i n a l  t h a t  w a s  o b t a i n e d  f r o m  W i l l o w  P a r k  o n  a d a y  

t h a t  w e  w e r e  a t  t h e  f a c i l i t y  t a k i n g  o t h e r  d e p o s i t i o n s .  

And,  D r .  F r a n k e l ,  I j u s t  w a n t  t o  b e  c l e a r ,  t h e  d o c u m e n t  

y o u  h a v e  i n  f r o n t  o f  y o u ,  E x h i b i t  Number 1, w a s  t h e  

o n l y  t r a n s f e r  summary t h a t  you h a v e  b e e n  p r o v i d e d  b y  

o p p o s i n g  c o u n s e l ,  c o r r e c t ?  

MS. MANWAY: Have y o u  l o o k e d  

t h r o u g h  t h e  W i l l o w  P a r k  r e c o r d s  t o  d e t e r m i n e  w h e t h e r  

not t h e r e ' s  a n o t h e r  -- 
MS. D I X O N :  M i s s  Manway, y o u  

know, w e  h a v e  t h i s  p roblem.  S p e a k i n g  o b j e c t i o n s  a r e  

n o t  a p p r o p r i a t e .  I f  y o u  h a v e  a n  o b j e c t i o n ,  s t a t e  it 

a one- word  r e a s o n  a n d  move o n .  1/11 n o t  t o l e r a t e  

p r o m p t i n g  a w i t n e s s  o r  c l u i n g  t o  h i m  w h a t  h i s  a n s w e r s  

s h o u l d  be.  

o r  

in 
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BY MS. DIXON: 

Q. Dr. Frankel, the question is: Is the document 

you have in front of you, to the best of your 

knowledge, the only transfer summary that you've been 

provided by opposing counsel? 

A. To my re60 lection -- I could review this, Would 

you like me to look through this? 

Q. Actually, let me ask the question a little 

differently. It will move things along. Is this the 

o n l y  transfer summary that you rendered your opinions 

based on? The only document identified, as you 

9 

10 

11 

1 2  understood to be, a transfer summary that you 

upon in rendering your opinions? 

A. (Nodding head). 

Q. The answer's yes? 

A. Yes . 
Q. Now, let me hand you what's been marked 

Number 2, and, as I explained to you earlier, 

photocopy of an original that was obtained as 

relied 

1 3  

14 

1 5  
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Exhibit 

is a 

part of 19 

20 the Willow Park chart. Can you take a look at the 

document . 
A, Yes 

Q. And would you agree with me that that document 

marked Plaintiffs' Exhibit 2 clearly indicates, "Do not 

give Ativan at any  time?" 
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A .  W e l l ,  t h e r e ‘ s  a s t a t e m e n t  t h e r e ,  a n d  y o u  h a v e  

t h a t  h i g h l i g h t e d .  

Q. I j u s t  d i d  t h a t  f o r  y o u r  b e n e f i t ,  Doc to r .  

A .  R i g h t .  A c t u a l l y ,  my -- t h i s  l o o k s  l i k e  t h e  e x a c t  

same t h i n g  w i t h  t h i s  a d d e d  t o  i t .  

Q. Um-hum. 

A .  I t  l o o k s  l i k e  t h e  same t r a n s f e r  summary w i t h  t h a t  

a d d e d  t o  i t .  

Q. And a s s u m i n g  my r e p r e s e n t a t i o n s  t o  be c o r r e c t ,  

t h a t  E x h i b i t  Number 2 i s  a p h o t o c o p y  o f  a n  o r i g i n a l  

d o c u m e n t  c o n t a i n e d  i n  M r .  B rown’s  W i l l o w  P a r k  c h a r t ,  

w o u l d  y o u  a g r e e  w i t h  m e  t h a t  t h e  f a c i l i t y  w a s  c l e a r l y  

o n  n o t i c e  t h a t  t h i s  p a t i e n t  w a s  n o t  t o  r e c e i v e  A t i v a n  

u p o n  r e a d m i s s i o n  t o  W i l l o w  P a r k  o n  12-20-96? 

A .  W e l l ,  t h a t ’ s  w h a t  i t  s t a t e s  r i g h t  h e r e .  T o  my 

r e c o l l e c t i o n  now, I ,  I t h i n k  I ’ v e  s e e n  t h i s  b e f o r e .  

b e l i e v e  t h a t  I ’ v e  s e e n  t h i s  b e f o r e .  

Q. And when w o u l d  t h a t  h a v e  b e e n ,  D o c t o r ?  

A .  I t  p r o b a b l y  i s  i n  t h i s  p a c k e t  of m a t e r i a l .  

Q. And how t h e n  i s  it t h a t  y o u  came t o  t h e  

c o n c l u s i o n  t o  r e l y  u p o n  E x h i b i t  Number 1 as o p p o s e d  

E x h i b i t  Number 2 ,  w h i c h  c l e a r l y  i n d i c a t e s  M r .  Brown 

s h o u l d  n o t  r e ce ive  A t i v a n  a t  a n y  t i m e ?  

I 

t o  

A .  Can I t a k e  a l o o k  t h r o u g h  t h i s  t o  make  s u r e  t h a t  

i t ‘ s  i n  t h e r e ?  
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Q O  P l e a s e ,  f e e l  f r e e .  

A, S o m e t h i n g  b r i n g s  t h a t  t o  m i n d ,  b u t ,  

M S .  MANWAY: You may w a n t  t o  

r e f e r  t o  y o u r  r e p o r t ,  b e c a u s e  I t h i n k  y o u  m e n t i o n  i t  

i n  t h e r e .  

THE WITNESS: 

m e n t i o n e d  it  i n  t h e  r e p o r t ,  

e n t i r e  Marymoun t?  

g a v e  i t  t o  

r e s p o n s e  I 

MS. MANWAY: 

y o u  

THE WITNESS: 

c a n  g i v e  y o u  i s  

h e r e  , 

M S .  MANWAY: 

THE WITNESS: 

M S ,  MANWAY: 

BY MS. DIXON: 

Q O  So we've e s t a b l i s h e d  

p h o t o c o p y ?  

I 

I d o n ' t  see t h a t  

I d o n ' t  -- i s  t h i s  t h e  

I ' m  c e r t a i n  t h a t  I 

W e l l ,  t h e  o n l y  

c a n ' t  -- I d o n ' t  see i t  

Here i t  i s ,  

Oh, t h e r e  i t  i s .  

Okay.  

y o u ' v e  b e e n  p r o v i d e d  a 

i n  

A .  I w a s .  I g u e s s  t h e  a s s u m p t i o n  I made w a s  t h a t  

s i n c e  t h e s e  t w o  a r e  i d e n t i c a l ,  t h a t  i t ' s  a b s e n t  i n  o n e  

a n d  i n  t h e  o t h e r ,  t h a t  it w a s  a d d e d  a t  a l a t e r  d a t e  a n d  

t h e r e  w a s  no  d a t e  added t o  t h i s  t o  i n d i c a t e  when  it  w a s  

t h e r e .  

Q. B u t  s i n c e  t h e r e ' s  n o  d a t e ,  w e  d o n ' t  know t h a t  i t  
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Q. P l e a s e ,  f e e l  f r e e ,  

A .  S o m e t h i n g  b r i n g s  t h a t  t o  m i n d ,  b u t ,  

MS. MANWAY: You may w a n t  t o  

r e f e r  t o  y o u r  r e p o r t ,  b e c a u s e  I t h i n k  y o u  m e n t i o n  i t  

i n  t h e r e .  

THE WITNESS: 

m e n t i o n e d  i t  i n  t h e  r e p o r t ,  

e n t i r e  Marymount?  

g a v e  i t  t o  

r e s p o n s e  I 

h e r e  . 

MS, MANWAY: 

y o u  

THE W I T N E S S :  

c a n  g i v e  y o u  i s  1 

MS. MANWAY: 

THE WITNESS: 

M S .  MANWAY: 

I d o n ' t  see t h a t  9: 

I d o n ' t  -- i s  t h i s  t h e  

I ' m  c e r t a i n  t h a t  I 

W e l l ,  t h e  o n l y  

c a n ' t  -- I d o n ' t  s e e  i t  i n  

Here it  i s ,  

Oh, t h e r e  i t  i s ,  

Okay.  

BY MS. D I X O N :  

Q. So  we've e s t a b l i s h e d  y o u ' v e  b e e n  p r o v i d e d  a 

p h o t o c o p y ?  

A ,  I w a s ,  I g u e s s  t h e  a s s u m p t i o n  I made w a s  t h a t  

s i n c e  t h e s e  t w o  a r e  i d e n t i c a l ,  t h a t  i t ' s  a b s e n t  i n  o n e  

a n d  i n  t h e  o t h e r ,  t h a t  i t  w a s  a d d e d  a t  a l a t e r  d a t e  and 

t h e r e  was n o  d a t e  a d d e d  t o  t h i s  t o  i n d i c a t e  when it w a s  

t h e r e ,  

Q *  B u t  s i n c e  t h e r e ' s  n o  d a t e ,  w e  d o n ' t  know t h a t  i t  
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wasn't contemporaneous, correct? 

A. Correct . 
a .  Would you agree with me that you then made a 

decision to rely on the transfer summary in rendering 

your opinions that did not contain the language, "Do 

not give Ativan at any time," as opposed to the 

transfer summary that indicated -- that did have that 

indication? 

A. That would be correct. It was, to my perusal of 

this, led me to believe that that was the original. 

That that was added. That not having it dated -- 

normally when you add anything to a transfer summary, 

in order tc vtlicia-te, ycr: have -to date it. That was 

not dated. I assumed that somehow it was added later. 

I relied on this one as, as the accurate transfer 

summary from the facility. I based my -- that, my 
statement in my report, on this transfer summary. 

Q. Okay. Now, Dr. Frankel, let me ask you, in the 

event that there is an -- let me rephrase that. 
In the event the transfer summary indicating -- 

as indicated in Plaintiffs' Exhibit 2, "Do not give 

Ativan at any time," accompanied Mr. Brown on his 

readmit to Willow Park facility, would you agree with 

me that the facility was on notice this patient was not 

to receive Ativan? 
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A. Yes . 
Q, And would you then agree with me that 

administering Mr. Brown Ativan would be a breach of the 

standard of care? 

A. I wouldn't necessarily agree with that. 

Q. And how would you come to that conclusion? 

A. The conclusion that I came to, in terms of 

reviewing the record, was that I saw no indication that 

the Ativan increased his agitation, 

Q *  Would you then agree with me that a patient who 

required being placed in full leather restraints was 

having a significant episode of agitation? 

A. Yes . 
Q. And would you agree with me that if a patient 

agitation to that level that required full leather 

restraints after receiving a medication, that would 

an extremely significant finding, correct? 

A. That the administration of the medication 

produced that behavior? 

Q. Um- hum. 

had 

be 

A. If you could -- you know, if there was a cause 
and effect relationship; yes. There might not 

necessarily be, but if there was, I would agree. 

Q *  Would you agree, at a minimum, that might make a 

psychiatrist that's responsible for treating the 
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p a t i e n t  a t  l e a s t  s u s p i c i o u s  a b o u t  t h e  a p p r o p r i a t e n e s s  

o f  t h a t  m e d i c a t i o n ?  

A .  C e r t a i n l y .  

Q. A s  I u n d e r s t o o d  y o u r  t e s t i m o n y  a f e w  momen t s  a g o ,  

t h e  r e a s o n  y o u ' r e  n o t  c l e a r  a s  t o  w h e t h e r  o r  n o t  

a c t u a l l y  a d m i n i s t e r i n g  t h e  A t i v a n ,  e v e n  i n  t h e  f a c e  of  

t h e  "do  n o t  g i v e  A t i v a n "  o r d e r ,  i s  a b r e a c h  of t h e  

s t a n d a r d  o f  c a r e  b e c a u s e  t h e r e  i s  n o t h i n g  t h a t  y o u  

f o u n d  w i t h i n  t h e  Marymount  r e c o r d s  t o  s u g g e s t  h e  w a s  

h a v i n g  a n  a d v e r s e  r e a c t i o n  t o  t h e  m e d i c a t i o n ,  c o r r e c t ?  

A .  R i g h t s .  Yeah .  E x a c t l y .  B u t  p e o p l e  -- I'm n o t  

q u i t e  s u r e  w h a t  y o u  mean by  " s t a n d a r d  of  c a r e ? "  

Q. W e l l ,  y o u ' v e  g i v e n  d e p o s i t i o n s  b e f o r e ,  c o r r e c t ?  

A .  ( N o d d i n g  h e a d ) .  

Q. And y o u  h a v e  r e n d e r e d  o p i n i o n s  i n  o t h e r  

m a l p r a c t i c e - t y p e  m a t t e r s ,  c o r r e c t ?  

A .  ( N o d d i n g  h e a d ) .  

Q. You n e e d  t o  a n s w e r  o r a l l y .  

A .  Y e s e  

Q. Okay.  And w i t h i n  t h e  c o n t e x t  o f  t h o s e  t y p e s  o f  

a c t i o n s ,  w o u l d  I b e  c o r r e c t  i n  a s s u m i n g  y o u  h a v e  

w r e s t l e d  w i t h ,  o r  d e a l t  w i t h ,  a n  i s s u e  known as w h a t  i s  

t h e  s t a n d a r d  of c a r e ?  

A .  Y e s .  B u t  I ' m  n o t ,  n o t  f a m i l i a r  w i t h  i t  f o r ,  

p a r t i c u l a r l y  f o r ,  a n u r s i n g  home. 
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e Okay. S o ,  as 1 understand this testimony, you 

are not rendering opinions in this case as to what is 

or is not appropriate as to the standard of care within 

a nursing home setting? 

A. Can you, can you clarify that for me? 

Q. Certainly. Doctor, within the confines of your 

five-page report, are you rendering opinions as to 

whether or not the standard of care received by 

Mr. Brown was appropriate? 

A. Yes e 

Q. You are giving standard of care testimony? 

A. Yes . 
C or r e ct ? Q *  

A. Yes e 

Q. And my question to you is: We were discussing 

whether or not giving Mr. Brown Ativan on his 

readmission to Willow Park, assuming for purposes of 

the question that the transfer summary included 

give Ativan at any time," was a breach of the standard 

of care, and I believe you said you can't quite answer 

that because there was nothing in the Marymount record 

that would have suggested he was having an 

idiosyncratic, or an adverse, reaction to Ativan, 

correct? 

A .  Correct. Let me, let me clarify my answer, If 

"DO not 
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that's -- if that appears on the transfer summary, "do 
not give Ativan," it should not be given. 

Q *  Okay. And in the event that it did appear on -- 
the words as identified as Plaintiffs' Exhibit 2 

appeared on the transfer summary, "Do not give Ativan," 

and the nursing home facility, through its agents or 

employees, then gave Ativan, that would be a breach of 

the standard of care, correct? 

A. I guess that it would. 

Q *  And any wavering, if you will, as to the standard 

of care and the Ativan administration, on your part, 

relates back to the fact you aren't able to identify 

reaction, with 

correct? 

any adverse reaction, or idiosyncratic 

the Ativan as it relates to Mr. Brown, 

A, That would be correct. 

Q. Would you agree with me, then, i: there had been 

a documented idiosyncratic, or adverse, reaction to 

Ativan within the Marymount record, that may, in fact, 

influence the opinions that you've rendered in this 

case, correct? 

A. Yese 

Q. Okay. 

(A document was marked for identification as 

Plaintiffs' Exhibit 3 . )  

BY MS. DIXON: 
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. Dr. Frankel, I'm going to hand you what I've 

marked as Plaintiffs' Exhibit 3 ,  which is a 

the Marymount record. For your convenience I have 

highlighted relevant portions. If you note on 

12-16-96, at approximately 7 : 1 5  p o m e ,  would you agree 

with me that Mr. Brown received a dosage of Ativan? 

A. I'm sorry. I was looking at this and didn't hear 

you  . 
Q. No problem. Let me repeat the question. 

I'd just indicated that I'd handed you a copy of 

a page of Mr. Brown's medical record from Marymount -- 

A. Right . 
Q. -- that's been marked as Plaintiffs' Exhibit 3. 

I asked you to direct your attention to 12-16-96, which 

that's part of that record, the 7:15 entry. 

A. Right. 1915. 

Q. Okay. And would you agree with me that at the 

time of that entry, or somewhat contemporaneous to 

that, Mr. Brown received a dosage of Ativan, correct? 

A. Yes . 
Q. Would you agree, likewise, that shortly 

thereafter Mr. Brown became agitated to the point that 

he required f u l l  leather restraints? 

A .  No . 
Q. You wouldn't? 
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A ,  N o  . 
Q *  Can y o u  e x p l a i n  t h a t ?  

A .  I c a n .  H e  w a s  g i v e n  -- h e  w a s  o b v i o u s l y  a g i t a t e d  

a n d  g i v e n  t h e  A t i v a n ,  a c c o r d i n g  t o  my i n t e r p r e t a t i o n  of 

t h i s  s t a t e m e n t .  

i n t o  r e s t r a i n t s  as  p a r t  of  t h e  same a c t u a l  t r e a t m e n t  

p r o t o c o l .  T h a t ’ s  v e r y  commonly d o n e ,  Medicated  a n d  

H e  w a s  g i v e n  t h e  A t i v a n  a n d  p u t  r i g h t  

t h e n  p u t  i n  r e s t r a i n t s .  So I w o u l d n ’ t  a s s u m e  b y  

r e a d i n g  t h i s  t h a t  t h e  A t i v a n  h a d  a n y t h i n g  t o  do  w i t h  

h i s  a g i t a t i o n .  

The  way I i n t e r p r e t  t h i s  i s  h e  w a s  a g i t a t e d ,  h e  

w a s  m e d i c a t e d  a n d  p u t  i n  r e s t r a i n t s ,  3 0  m i n u t e s  l a t e r  

h e  w a s  g i v e n  H a l d o l  b e c a u s e  h e  w a s  s t i l l  a g i t a t e d ,  

T h a t  w o u l d  b e  my i n t e r p r e t a t i o n  of t h i s .  

Q *  When h e  w a s  g i v e n  t h e  H a l d o l  h e  w a s  s t i l l  i n  

l e a t h e r  r e s t r a i n t s ,  c o r r e c t ?  

A .  C o r r e c t  . 
Q. Would y o u  -- i f  y o u r  i n t e r p r e t a t i o n  o f  t h a t  e n t r y  

w a s  n o t  c o r r e c t ,  w o u l d  y o u  ag ree  t h a t  D r .  G a n c c h o r e  may 

h a v e  some s u s p i c i o n ,  i f  n o t  a r e a s o n a b l e  b e l i e f ,  t h a t  

M r .  Brown may be h a v i n g  a n  i d i o s y n c r a t i c  r e a c t i o n ?  

A .  You w o u l d  h a v e  t o  ask D r .  G a n c c h o r e  t h a t .  

Q. And j u s t  s o  t h a t  I h a v e  some c l a r i f i c a t i o n  t o  

y o u r  r o l e  h e r e  -- 
A .  G o  a h e a d .  
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e You're not looking -- you're not looking to look 

over Dr, Gancchore's shoulders and say that her 

medication evaluation of Mr, Brown, or her observations 

of Mr. Brown, while an inpatient were not accurate, 

correct? 

A. It does not appear as if she observed that. I 

mean, those are nursing notes,, My, my interpretation 

of that is that Dre Gancchore was not present at the 

time that medication was administered or Mr. Brown was 

put in restraints. 

Q. But you don't know what opportunity she may have 

had to discuss his condition with the nursing staff or 

make observations of her own, correct? 

A. I don't, but normally, in a hospital setting, the 

nursing notes would indicate that the doctor called or 

that the doctor actually saw the patient, and that, 

that didn't appear to be present in that note, But I'm 

not trying to look over her shoulders or be critical of 

her management of the case, 

Q *  Okay. Now, within the nursing home population, 

would you agree with me that if a patient is admitted 

to a -- as a resident to a nursing home facility and 
shortly thereafter develops incontinence either of 

bowel or bladder, that that's a sign of deteriorating 

status? 
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A, It might be. 

Q. That would be an important information for you as 

a psychiatrist, 

A, Yes. 

Q *  would you 

duty to develop 

patient? 

A. Yes. 

Q. would you 

correct? 

agree with me that a nursing home has a 

a care plan as to incontinence for that 

also agree with me that determining the 

source of that incontinence is critical for the welfare 

of the patient, as well as the treatment of that 

patient? 

A, 

the 

Q. 

A. 

Q. 

A. 

Q *  

That sometimes. is impss-ib-le- to do. 

most extensive kind of workup. 

Would you agree -- 

But you should attempt to do it. 

That there is an attempt? 

You should attempt to do that. 

Is there anywhere in the Willow Park 

directing your attention to the admission, 

readmission on 12-20-96, to prepare a care 

Mr, Brown as it relates to incontinence of 

bladder? 

A ,  I don’t recall, 

-- YOU know, 

records, and 

the 

plan for 

bowel and 

Q *  Okay. And, again, for clarification, are you 
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h e r e  t o  t e s t i f y  t o  t h e  s t a n d a r d  o f  c a r e  o t h e r  t h a n  t h e  

d r u g  t h e r a p y  t h a t  M r .  Brown rece ived w h i l e ,  w h i l e  a 

p a t i e n t  a t  W i l l o w  P a r k ?  

A .  I d o n ‘ t  know, 

Q. D o  y o u  h a v e  a n  o p i n i o n  as  t o  w h e t h e r  o r  n o t  i t  i s  

a b r e a c h  o f  t h e  s t a n d a r d  o f  c a r e  f o r  W i l l o w  P a r k  t o  

f a i l  t o  d e v e l o p  a c a r e  p l a n  a s  i t  r e l a t e s  t o  

i n c o n t i n e n c e ?  

A .  I ‘ m  n o t ,  I ’ m  n o t  s u r e .  I d o n ’ t  -- I c o u l d n ’ t  s a y  

a b s o l u t e l y .  

Q *  S o  y o u  do  n o t  h a v e  a n  o p i n i o n  as  t o  w h e t h e r  o r  

n o t  f a i l u r e  t o  f o r m u l a t e  a c a r e  p l a n  a s  i t  r e l a t e s  t o  

i n c o n t i n e n c e  is a b r e a c h  of t n e  s t a n d a r d  o f  c a r e ,  

c o r r e c t ?  

A .  T h a t ’ s  -- I w o u l d  s a y  t h a t ’ s  c o r r e c t , ,  I ’ m  -- 
r e c o l l e c t i o n  i s  -- a c t u a l l y ,  I d o n ’ t  r e c o l l e c t  t h a t  

i n c o n t i n e n c e  w a s  a l o n g - t e r m  p r o b l e m  f o r  h i m ,  b u t  I 

b e  i n c o r r e c t  a b o u t  t h a t .  

I t ’ s  b e e n  a l o n g  t i m e  s i n c e  I reviewed t h e s e  

n u r s i n g  home r e c o r d s ,  s o  I d o n ’ t  r e c a l l .  

Q. 

h a v e  c h o s e n ,  t o  rev iew t h e  r ecords  b e f o r e  y o u r  

d e p o s i t i o n  t o d a y ?  

A ,  T h a t ‘ s  c o r r e c t .  

Q. And w h e t h e r  b y  d i r e c t i o n  f r o m  o p p o s i n g  c o u n s e l  o r  

B u t  y o u  h a v e  h a d  a f u l l  o p p o r t u n i t y ,  i f  y o u  w o u l d  
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y o u r  own c h o i c e ,  y o u  d e c i d e d  n o t  t o  0 t h a t ,  c o r r e c t ?  

A ,  My own c h o i c e ,  

Q. N o w ,  D r .  F r a n k e l ,  i f  i t  becomes c l e a r  t o  a 

n u r s i n g  home s t a f f  t h a t  a p a t i e n t ' s  c o n d i t i o n  i s  

d e t e r i o r a t i n g ,  t h e y  h a v e  a n  o b l i g a t i o n  t o  i n c r e a s e  

t h e i r  l e v e l  o f  o b s e r v a t i o n  o f  t h a t  p a t i e n t  t o  e n s u r e  

t h a t  h e  i s  n o t  a ha rm t o  h i m s e l f  o r  o t h e r s ?  

A .  Y e s  . 
Q. Would y o u  a g r e e  t h a t  a f a i l u r e  t o  i n c r e a s e  t h a t  

l e v e l  o f  o b s e r v a t i o n  i n  a p a t i e n t  who i s  d e t e r i o r a t i n g  

i s  a b r e a c h  o f  t h e  s t a n d a r d  o f  c a r e ?  

A .  I g u e s s .  

Q. N o w ,  d i r e c t i n g  y o u r  a t t e n t i o n  t o  1 2- 2 7- 9 6 ,  when 

M r .  Brown w a s  a p a t i e n t  a t  W i l l o w  P a r k ,  a r e  y o u  aware 

o f  t h e  f a c t  t h a t  t h e r e  w a s  a t e l e p h o n e  o r d e r  f o r  

R i s p e r d a l ,  . 5  m i l l i g r a m s ,  PRN, i n  a d d i t i o n  t o  h i s  

r o u t i n e  R i s p e r d a l  t h a t  h e  w a s  r e c e i v i n g  t w i c e  d a i l y ?  

a. x A r e  y o u  t a k i n g  t h a t  f r o m  my r e p o r t ?  

Q. N o .  I ' m  t a k i n g  i t  r i g h t  f r o m  t h e  W i l l o w  P a r k  

r e c o r d s ,  D o c t o r .  

A .  L e t  m e  j u s t  r ev iew w h a t  I h a v e  h e r e .  

Q. S u r e .  T a k e  y o u r  t i m e .  

A .  N o .  I ,  I h a v e  n o  r e c o l l e c t i o n  o f  t h a t .  I mean ,  

I'm n o t  d i s p u t i n g  i t ,  b u t  I d o n ' t  h a v e  a n y  r e c o l l e c t i o n  

of  i t .  
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1 

a n d  t h e  n u r s i n g  s t a f f  r ece ived  a p h o n e  o r  

P R N  i n  a d d i t i o n  t o  t h e  t w i c e - d a i l y  d o s e s ,  w o u l d  y o u  

a g r e e  t h a t  f a i l u r e  t o  g i v e  t h o s e  d o s e s ,  a d d i t i o n a l  

d o s e s ,  w o u l d  b e  a b r e a c h  o f  t h e  s t a n d a r d  o f  c a r e ?  

A .  So t h a t  y o u ' r e  a s k i n g  i f ,  i f  t h e  d r u g  i s  o r d e r e d  

o n  a PRN b a s i s  -- 

Q. Um-hum e 

A .  -- a n d  t h e  p a t i e n t  i s  a g i t a t e d  a n d  t h e y  d o n ' t  g e t  

i t?  

Q. R i g h t  . 
A .  Okay.,  A g a i n ,  t h a t  d e p e n d s  u p o n  how y o u  d e f i n e  

" a g i t a t i o n . "  W h e t h e r  t h e  p a t i e n t  i s  u n m a n a g e a b l e .  I t  

d e p e n d s  o n  t h e  i n d i v i d u a l  c i r c u m s t a n c e s . ,  I mean ,  

c e r t a i n l y  -- i t  c o u l d  b e  a b r e a c h  o f  t h e  s t a n d a r d  

c a r e ,  a n d  it -- a n d ,  a n d  i t  m i g h t  n o t .  A g a i n ,  

d e p e n d i n g  o n  t h e  i n d i v i d u a l  c i r c u m s t a n c e s .  

Q. D o c t o r ,  w o u l d  y o u  -- 
A. B e c a u s e  i t ' s  n o t  a d r u g  t h a t ' s  o r d e r e d  o n  a 

r e g u l a r  b a s i s .  I t ' s  o r d e r e d  a s  n e e d e d ,  a n d  t h a t  

i n t e r p r e t a t i o n  o f  "a s  n e e d e d "  i s  g o i n g  t o  be made 

t h e  n u r s i n g  s t a f f  r a t h e r  t h a n  b y  a p h y s i c i a n  o n - s i t e .  

Q. D r .  F r a n k e l ,  w o u l d  y o u  a g r e e  t h a t  a n u r s i n g  s t a f f  

d i s t r i b u t i n g  m e d i c a t i o n  t h a t  t h e r e  is n o  c u r r e n t  o r d e r  

i n  t h a t  p a t i e n t ' s  c h a r t  f o r  w o u l d  be a b r e a c h  o f  t h e  

s t a n d a r d  of  ca re?  
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A. Yes . 
Let me make sure I understand this: That the 

nursing staff gives a drug that's not ordered? 

Q. Right. And then subsequently obtains an order, 

A. (No response) . 
Q -  Let me ask this question a little more cogently. 

I think it will help both of us. 

A. Right . 
Q. Would you agree with me that there are no 

circumstances where it is acceptable f o r  nursing staff 

to take it upon themselves to give a patient 

prescription medication absent a physician's order? 

A. I would agree with that. 

Q -  Would you likewise agree that the physician's 

order needs to either be given prior to or 

contemporaneously with administration of that 

medication? 

A. I would agree with that. 

Q. And that it would be a breach of the standard of 

care for a nursing staff to give medication absent a 

physician's order and then, subsequent to that 

administration, obtain a physician's order for that? 

A .  Have the physician write an order to cover that 

administration? 

Q m  Yes. Would you agree that's a breach of the 
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s t a n d a r d  o f  c a r e ?  

5 3  

A .  Y e s  . 
Q e  And i f  t h a t  w e r e  t o  h a v e  h a p p e n e d ,  t h a t  s c e n a r i o  

t h a t  I j u s t  d e s c r i b e d ,  d u r i n g  t h e  t i m e  t h a t  M r .  Brown 

w a s  a p a t i e n t  a t  W i l l o w  P a r k ,  w o u l d  y o u  ag ree  t h a t  t h e  

n u r s i n g  home h a d  f e l l  b e n e a t h  t h e  s t a n d a r d  of c a r e ?  I 

D o  y o u  m i n d  i f  w e  

g o  o f f  t h e  r e c o r d  f o r  j u s t  a moment .  

( D i s c u s s i o n  h a d  o f f  t h e  r e c o r d . )  

( A  d o c u m e n t  w a s  m a r k e d  f o r  i d e n t i f i c a t i o n  a s  

P l a i n t i f f s '  E x h i b i t  4 . )  

MS. D I X O N :  D r .  F r a n k e l ,  I h a v e  

a f e w  f o l l o w  u p s ,  a n d  w e ' l l  be d o n e  i n  a b o u t  t e n  

m i n u t e s  . 
THE WITNESS: Okay.  

BY MS. D I X O N :  

Q. Would y o u  ag ree  t h a t  i t ' s  i m p o r t a n t  t o  r e a d  t h e  

p h y s i c i a n s '  o r d e r s  i n  c o n j u n c t i o n  w i t h  t h e  t r a n s f e r  

s h e e t ?  

A .  A g a i n ,  y o u  h a v e  t o  -- 
Q. A s s u m i n g ,  a s s u m i n g  t h a t  t h o s e  r e c o r d s  came t o  t h e  

f a c i l i t y  w i t h  t h e  p a t i e n t ,  you s h o u l d  read  t h e  -- 
A .  W e l l ,  t h e  t r a n s f e r  summary a r e  t h e  -- t h a t  r e a l l y  

i s  t h e  p h y s i c i a n ' s  o r d e r s .  
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Q. Um-hum. Have you had an opportunity to review 

the physician's orders as they relate to Mr. Brown's 

Marymount stay from 12-16 through 12-20-96? 

MS. MANWAY: I think there's 

something in the air here. He's a little bit unclear 

what you're referring to when you say "physician's 

orders .) " 

MS. DIXON: Miss Manway, if 

Dr. Frankel doesn't know what physician's orders are, 

think we have bigger problems in this case. 

BY MS. DIXON: 

Q. Doctor, are you familiar with what I mean by 

"physician's orders? 

MS. MANWAY: Are you referring 

to the documents? 

5 4  

I 

MS. DIXON: You know, you don'" L 

need to clarify. I'll handle my questions myself. 

A. I assume I am -- the physician's orders are the 

orders the doctor writes when the patient's in the 

hospital . 
Q. And they're maintained within the charts? 

A. In the medical records; correct. 

Q. And those are separate from nurse's notes? Those 

are the portions of the records the a c t u a l  treating 

physician completes, correct? 
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on the transfer summary as noted on Plaintiffs' 

Number 2 ?  

A. You're asking me to make an assumption that I 

feel I have no ability to make. 

Q *  Well, you've made assumptions at it relates to 

the transfer sheet, that if it was not made 

contemporaneous there would be some date indication 

or, there should have been a date indication and it 

not made contemporaneous -- 

A, I would add -- I would add -- 

Q. Wouldn't you -- 

A. Where it says "noted on transfer forms" looks 

like it was added in afterwards8 

-- 

was 

Q. So we would have to have two documents that were 

supplemented post facto? 

A, It seems to me what you need to do is ask 

Dr, Gancchore this question; not me. It is -- what 
seems to be on this -- again, you're asking For an 

opinion on a -- maybe a handwriting expert might offer 
a better opinion, It looks to me as if she's writing, 

"DC instructions: Nursing home not to give Ativan," 

and then it adds in here separately, y o u  know, squeezed 

in above that, "noted on transfer form." 

So, I mean, that could just as easily have been 

added into that. I think that, that there is no way I 
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u w o u l d n ' t  h a v e  a n  o i n i o n  o n e  w 

t h e  o t h e r ?  

A .  I w o u l d  n o t  r e n d e r  a n  o p i n i o n  o n  t h a t  a t  

Q -  D r .  F r a n k e l ,  i n  y o u r  e x p e r i e n c e  w i t h  t h e  

g e r i a t r i c  o p u l a t i o n ,  a r e  y o u  aware o f  

i n f e c t i o n s  c a u s i n g  c o n f u s i o n ?  

A .  Y e s  . 
Q. And t h a t ' s  commonly known? 

A .  Common . 
Q. Okay .  Now, w o u l d  y o u  a g r e e  t h a t  

m e n t a l  s t a t u s  w a s  m a r k e d l y  i m p r o v e d  o n  

u r i n a r y  

a l l  e 

t r a c t  

M r .  B r o w n ' s  

h i s  d i s c h a r g e  

f r o m  Marymount  a t  t h e  t i m e  o f  h i s  r e a d m i t  t o  W i l l o w  

P a r k  on  1 2 - 2 0 - 9 6 ?  

A .  I t  c e r t a i n l y  a p p e a r e d  t h a t  way f r o m  t h e  medical  

r e c o r d ,  t h a t  h i s  -- h e  w a s  d o i n g  a l o t  b e t t e r .  

Q e  And,  i n  f a c t ,  D r .  G a n c h o r r e ,  o n  h e r  d i s c h a r g e  

~ u m m a r y ,  s t a l e s ,  quote, " P a t i e n t ' s  b e h a v i o r  h a d  

i m p r o v e d  t r e m e n d o u s l y .  'I 

Do y o u  n e e d  a c o p y  t o  r e f e r  t o ?  ( H a n d i n g ) .  

C o r r e c t ?  

. o t  t h e  same o n e  h e r e ,  ut -- y e a h .  

Q. And w o u l d  y o u ,  l i k e w i s e ,  a g r e e  t h a t  d u r i n g  

r eadmi t  t o  W i l l o w  P a r k ,  112-20-9 

J a n u a r y  1 of ' 9 7 ,  h e  ex 
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deterioration of his mental status? 

A. Yes . 
Q. Do you have an understanding 

current mental status is? 

A. At the present time? 

Q. Yes . 
A. As we speak today? 

Q. Yes . 
A, I have no idea. 

of what Mr. Brown's 

Q. And, likewise, you are not familiar with what his 

mental status was during his stay at the Fairfax 

Nursing Facility, correct? That was the new facility 

he was discharged to from Marymount the second time? 

A. My only -- no. I really don't. I, I think I 

have some documents from a deposition that was taken 

Mr, Brown, and that would only be from having looked 

that. I have no idea how he's doing at the present 

time . 
Q. Okay. And would you agree that a patient in a 

nursing home has the right to refuse medications? 

A. It depends on the situation, again. 

Q. Are you familiar with the Nursing Home Bill of 

Rights? 

A. I'm somewhat familiar with it. It depends on 

whether the patient is deemed competent or not. 

of 

at 
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Q. And a r e  y o u  aware o f  t h e  f a c t  t h a t  t h e  -- t h a t  

t h a t  r e c o r d  i n d i c a t e s  t h a t  M r .  Brown rece ived a p u n c h  

o r  a s t r i k e  t o  h i s  e y e ?  

A .  W e l l ,  I d o n ' t  know t h a t  it s a i d  a p u n c h .  My 

r e c o l l e c t i o n  w a s  t h a t  t h e r e  w a s  a c o n t u s i o n .  

Q. And a m  I c o r r e c t  t h a t  y o u  a r e  n o t  r e n d e r i n g  a n y  

o p i n i o n s  i n  t h i s  case  a s  t o  w h e t h e r  o r  n o t  t h e r e  w a s  a n  

a s s a u l t  o n  J a n u a r y  l s t ,  ' 9 7 ,  c o r r e c t ?  

A .  I w o u l d  h a v e  no  way o f  r e n d e r i n g  a n  o p i n i o n  

r e g a r d i n g  t h a t .  

a .  And , a g a i n ,  

t o  w h a t  y o u r  r o l e  

p r i m a r y  t h r u s t  of 

m e d i c a t i o n  i s s u e s  

s t a n d a r d  o f  c a r e ,  

t h e  n u r s i n g  home? 

A. I w o u l d  s a y  

m a n a g e m e n t .  

j u s t  b e c a u s e  I ' m  s l i g h t l y  c o n f u s e d  a s  

i s  g o i n g  t o  b e  i n  t h i s  c a se ,  i s  t h e  

y o u r  o p i n i o n s  a s  it r e l a t e s  t o  t h e  

i n  t h i s  case  a s  o p p o s e d  t o  t h e  

o f  o v e r a l l  c a r e  a n d  t r e a t m e n t  w i t h i n  

p r i m a r i l y  i t ' s  t h e  m e d i c a t i o n  

S e c o n d a r i l y ,  I -- i n  r e v i e w i n g  t h e  r e c o r d ,  my 

r e c o l l e c t i o n  o f  r e v i e w i n g  t h e  r e c o r d  a n d  p r e p a r i n g  t h i s  

r e p o r t ,  I d i d n ' t  see a n y  s i g n i f i c a n t  b r e a c h  of  c a re  o n  

t h e  p a r t  o f  t h e  n u r s i n g  home i n  m a n a g i n g  t h i s  v e r y  

d i f f i c u l t  p a t i e n t .  

Q. Okay .  B u t  n u r s i n g  homes d e a l  w i t h  d i f f i c u l t  

p a t i e n t s  a l l  t h e  t i m e ,  c o r r e c t ?  
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A .  Some more d i f f i c u l t  t h a n  o t h e r s ;  c o r r e c t .  

Q. And now t h a t  we've h a d  a f u l l  o p p o r t u n i t y  t o  

rev iew c e r t a i n ,  w h a t  I c o n s i d e r ,  c r i t i c a l  p o r t i o n s  o f  

t h i s  r e c o r d ,  i s  t h e r e  a n y t h i n g  t h a t  y o u ' v e  s e e n  o r  

r ev iewed  t o d a y  t h a t  h a v e  c h a n g e d  a n y  o f  t h e  o p i n i o n s  

t h a t  y o u ' v e  o u t l i n e d  i n  y o u r  J u n e  c o r r e s p o n d e n c e ?  

A .  N o  . 
Q *  And t h e  f a c t  -- w e l l ,  a c t u a l l y ,  D o c t o r ,  l e t ' s  go  

b a c k  o v e r  t h e  A t i v a n  f o r  j u s t  a moment ,  i f  w e  c o u l d ,  

You s t a t e d  e a r l i e r  t h a t  y o u  r e n d e r e d  y o u r  o p i n i o n s  

b a s e d  o n  t h e  t r a n s f e r  summary t h a t  w a s  s i l e n t  a s  t o  " D o  

n o t  g i v e  A t i v a n ,  c o r r e c t ?  

A .  Can you b e  s p e c i f i c  o n  w h i c h  o p i n i o n ?  

Q. A c t u a l l y ,  l e t ' s  d e a l  w i t h  t h e  e x h i b i t s .  L e t ' s  

l o o k  a t  P l a i n t i f f s '  E x h i b i t  Number 1. I t ' s  a t w o- p a g e  

d o c u m e n t  . R i g h t  h e r e  . 
A .  R i g h t  . 
Q *  A s  1 u n d e r s t a n d  your t e s t i m o n y ,  when you  r e n d e r e d  

y o u r  o p i n i o n s  i n  y o u r  c o r r e s p o n d e n c e  d a t e d  J u n e  2 9 ,  

1 9 9 8 ,  s p e c i f i c a l l y  when y o u  s t a t e d  t h a t  t h e ,  q u o t e ,  

" T h e  t r a n s f e r  summary ,  a l s o  known a s  t h e  d i s c h a r g e  p l a n  

of ca re  a n d  t r e a t m e n t ,  w h i c h  accompanied t h e  -- 
a c c o m p a n i e s  t h e  p a t i e n t  a n d  serves  as t h e  i n i t i a l  

a d m i s s i o n  o r d e r s  f o r  t h e  p a t i e n t  t o  t h e  n u r s i n g  home, 

does  n o t  i n d i c a t e  a n y w h e r e  t h a t  A t i v a n  s h o u l d  n o t  be 
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used. '' 

A. That's correct. 

Q .  You were relying on th document which we have 

identified as Plaintiffs' Exhibit 1, correct? 

A. That's correct. It was my assumption -- do you 

want me to go on? 

Q. Sure. 

A. It was my assumption that this document came from 

Marymount Hospital, and this was in the packet of 

material that was the Marymount admission. As you 

recall, we located this in the Willow Park records. So 

this was at Willow Park. This came from the hospital. 

I assumed that this is the accurat-e. transfer summary 

since it was in the hospital portion of the medical 

records that I reviewed. 

Q. And in the event that assumption was in error, 

that may influence your opinion as to whether or not 

t h e  standard sf ca re  was breached, correct? 

A. Hypothetically, if that was in error, then it 

might. 

Q .  Just a moment, please. 

Just a few follow-up questions, Doctor, 

A .  Sure. 

Q. Would you agree with me that nurse, at intake 

at a nursing home facility, has a duty to accurately 
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t r a n s f e r  t h e  p h y s i c i a n ' s  o r  e r s  t h a t  a r e  c o n t a i n  

n s f e r  summary? 

A .  Y e s .  

Q. And i n  t h e  e v e n t  t h a t  t h a t  w a s  n o t  a c c u r a t e l y  

t r a n s f e r r e d ,  t h a t  may b e  a b r e a c h  o f  t h e  s t a n d a r d  o f  

c a r e ,  c o r r e c t ?  

A e  ( N o d d i n g  h e a d ) .  W e l l ,  i t ' s  a b r e a c h  of  

s o m e t h i n g .  I ' m  n o t  s u r e  i f  i t ' s  s t a n d a r d  of  c a r e ,  b u t  

c e r t a i n l y  i t ' s  n o t  a g o o d  t h i n g .  

Q e  Now, o t h e r  t h a n  M i s s  Manway's  c o r r e s p o n d e n c e ,  h a s  

a n y  p o r t i o n  o r  a n y  d o c u m e n t s  b e e n  r e m o v e d  f r o m  y o u r  

f i l e  h e r e ?  

A .  N o t  t o  my k n o w l e d g e .  

Q e  And,  j u s t  i n  n a r r a t i v e  f o r m ,  w h a t  i s  i t  t h a t  

M i s s  Manway, o r  a n y  o t h e r  c o u n s e l  f o r  t h e  D e f e n d a n t ,  

h a s  t o l d  y o u  a b o u t  t h e  f a c t s  o r  

s u r r o u n d i n g  -- 

MS. MANWAY: 

Q. -- s u r r o u n d i n g  t h i s  case?  

i s  now 

C o u r t  e 

t h e  

MS. MANWAY: 

s u b j e c t  Of a 

MS. DIXON: 

a b o u t  t h e  c o r r e s p o n d e n c e .  

p e n d i n g  

MS, MANWAY: 

c i r c u m s t a n c e s  

O b j e c t i o n .  

T h a t  c o r r e s p o n d e n c e  

m o t i o n  b e f o r e  t h e  

I'm n o t  a s k i n g  

I'm -- 



e, 

1 

2 

8 

9 

10 

1 1  

12 

13 

14 

15 

16 

1 7  

i8 

19 

0 

B 

2 1  

2 2  

2 3  

2 4  

2 5  

MS. D I X O N :  I ' m  a s k i n g  w h a t  

t o l d  h im .  Your  c o m m u n i c a t i o n s  w i t h  D r .  F r a n k e l  a r e  

p r i v i l e g e d .  

MS. MANWAY: 

u n d e r  t h e  -- 

MS. D I X O N :  

M i t r o v i c h  m o t i o n  t h a t ' s  p e n d i n g .  

BY MS. D I X O N :  

Q. I s  t h e r e  a n y t h i n g  t h a t ' s  i n  

c o r r e s p o n d e n c e  t h a t  y o u ' v e  r e l i e d  

y o u r  o p i n i o n s ?  

A .  N o ,  t h e r e  i s n ' t .  

6 

Y O U  

n o t  

T h e y ' r e  p r o t e c t e d  

M y s t e r i o u s  

M i s s  

u p o n  

Manway ' s 

i n  r e n d e r i n g  

Q. I s  t h e r e  a n y  o u t s i d e  s o u r c e s  t h a t  y o u ' v e  g o n e  

o r  rev iewed  i n ,  i n  p r e p a r i n g  y o u r  o p i n i o n s ?  F o r  

e x a m p l e ,  a n y  a u t h o r i t a t i v e  t e x t s ,  t h i n g s  o f  t h a t  

n a t u r e ?  

A .  The  BDR i s  t h e  o n l y  t h i n g  I ' v e  l o o k e d  a t .  

t o  

Q *  FTiould y o u  ag ree  t h a t  t h e  P D R  does  i n d i c a t e  t h a t  

o n e  of  t h e  p o t e n t i a l  s i d e  e f f e c t s  of  A t i v a n  i s  

a g i t a t i o n ?  

A .  Y e s .  

Q. A r e  y o u  p e r s o n a l l y  o r  p r o f e s s i o n a l l y  a c q u a i n t e d  

w i t h  D r ,  G a n c c h o r e ?  

A .  N o ,  I ' m  n o t ,  

Q. D o  y o u  h a v e  a n  u n d e r s t a n d i n g  of  h e r  r e p u t a t i o n  
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w i t h i n  t h e  p s y c h i a t r i c  c o m m u n i t y ?  

A .  N o ,  I d o n ' t .  

Q. Have y o u  e v e r  -- 
A .  I ' v e  h e a r d  o f  h e r  name,  b u t  I d o n ' t  know h e r .  

Q. S u r e .  J u s t  a f e w  g e n e r a l  q u e s t i o n s  t o  comple te  

t h e  d e p o s i t i o n .  

P r i o r  t o  t h e  E l l i s  Brown m a t t e r ,  h a v e  y o u  ever  

r e n d e r e d  o p i n i o n s  o n  b e h a l f  o f  a n y  of t h e  D e f e n s e  

c o u n s e l  i n  t h i s  c a se ,  t h e i r  c l i e n t s  o r  t h e i r  l a w  f i r m s ?  

A .  

Q. 

A .  

Q. 

A .  

Q. 

h a v e  

A .  

N o .  N o t  t h a t  I ' m  aware o f .  

S u r e  . 
A r e  t h e y  a l l  f r o m  t h e  same l a w  f i r m ?  N o .  

N o ?  

N o .  

And o n  a p p r o x i m a t e l y  how many p r i o r  o c c a s i o n s  

y o u  r e n d e r e d  o p i n i o n s  i n  m e d i c a l / l e g a l  m a t t e r s ?  

When y o u  s a y  r e n d e r  a n  o p i n i o n ,  h e l p  m e  w i t h  

t h a t ,  w h a t  you  mean by that. 

Q *  I t h i n k  t h e  s t u m b l i n g  b l o c k  comes -- I 'm 

a s s u m i n g ,  b e c a u s e  t h e r e  may be f i l e s  t h a t  y o u  r e v i e w e d  

b u t  y o u  d o n ' t  u l t i m a t e l y  r e n d e r  o p i n i o n s  i n ?  

A .  A r e  y o u  t a l k i n g  a b o u t  -- a n  o p i n i o n  w o u l d  be 

j u s t ,  j u s t  w h a t  we're d o i n g  t o d a y ?  

Q -  P r e p a r i n g  a l e t t e r ?  

A .  P r e p a r i n g  a l e t t e r ?  I w o u l d  s a y  t h a t  i n  t h e  



(8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

13 

14 

1 5  

16 

1 7  

1 8  

19 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

c i v i l  l i t i g a t i o n ?  I 
I Q. 

Y e s .  

A .  C r i m i n a l  d e f e n s e ?  

Q *  C i v i l  l i t i g a t i o n .  

A e  C i v i l .  l i t i g a t i o n ,  I c a n  o n l y  t h i n k  o f  t w o  o r  

t h r e e  t i m e s  I ' v e  eve r  d o n e  i t .  T o  b e  s a f e ,  b e c a u s e  

I ' v e  b e e n  i n  p r a c t i c e  a l o n g  t i m e ,  l e t ' s  s a y  I ' v e  d o n e  

i t  f i v e  t i m e s .  

Q. And h a v e  t h o s e  b e e n  i n s t a n c e s  -- a n d  I u n d e r s t a n d  

y o u ' r e  d e a l i n g  w i t h  e s t i m a t i o n s ,  I ' m  n o t  l o o k i n g  t o  - -  
A e  R i g h t .  Yeah .  

Q *  -- c o r n e r  y o u  o n  t h a t ,  do t h o s e  i n v o l v e  i s s u e s  

i n v o l v i n g  g e r i a t r i c  p a t i e n t s ,  o r  p s y c h i a t r i c  p a t i e n t s  

a s  a w h o l e ?  

I A. 
I w o u l d  s a y  t h a t  w i t h i n  t h e  l a s t  y e a r ,  t h i s  i s  

I ' v e  d o n e  o n e  o t h e r  o n  a g e r i a t r i c  case .  P r i o r  I t h e  -- 
t o  t h a t ,  i t ' s  b e e n  y e a r s  s i n c e  I ' v e  done  a n y  a t  a l l .  

I Any a t  

I And i n  t h e  e v e n t  t h i s  case  moves f o r w a r d  t o  t r i a l  

o n  November 3 0 t h  a s  s c h e d u l e d ,  do  y o u  i n t e n d  t o  t e s t i f y  I 
I ' m  s o r r y .  What w a s  t h e  d a t e  of t r i a l ?  

I b e l i e v e  it's November t h e  3 0 t h .  

MS. MANWAY: W e  haven't made a 
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d e c i s i o n  a b o u t  t h a t  y e t ,  h a v e  y o u ?  

A .  Y e a h ,  I h a v e n ' t  e v e n  g i v e n  t h a t  a b i t  o f  

t h o u g h t ,  t o  t e l l  y o u  t h e  t r u t h .  I s  t h e r e  a way I c a n  

a v o i d  t e s t i f y i n g  l i v e ?  

Q. T e l l .  h e r  t o  w r i t e  a c h e c k .  O t h e r  t h a n  t h a t ,  I 

d o n ' t  know.  

MS. D I X O N :  

t i m e .  I d o n ' t  h a v e  a n y  f u r t h e r  

MS. PATTI: 

a s k  o n e  q u e s t i o n  a b o u t  t h e  l a s t  

MS. D I X O N :  

t e s t i f y i n g  o n  y o u r  b e h a l f .  

14s. PATTI: 

1 a p p r e c i a t e  y o u r  

q u e s t i o n s .  

Would y o u  m i n d  i f  1 

p a g e  o f  h i s  r e p o r t ?  

S u r e .  S u r e .  H e ' s  

I know. J u s t  t o  

c l a r i f y  s o m e t h i n g .  I t ' s  j u s t  t h e  l a s t  p a g e ,  

- - -  
D I R E C T  E X A M I N A T I O N  OF MARK FRANKEL, M . D .  

BY MS. PATTI: 

a .  Dr, Frankel, will y o u  p l e a s e  look a t  t h e  l a s t  

p a g e  o f  y o u r  r e p o r t ?  

A .  Y e a h ,  

Q. And t h e  v e r y  -- t h e  f i r s t  s e n t e n c e  t h e r e .  I j u s t  

w a n t e d  t o  c l a r i f y ,  b e c a u s e  M i s s  D i x o n  h a d  a s k e d  y o u  a 

q u e s t i o n  a b o u t  t h e  i n c i d e n t .  You s a i d  you c o u l d n ' t  

comment  o n  t h a t ,  b u t  y o u  h a d  made some t y p e  of commen t s  

o n  t h a t .  Would y o u  t e l l  u s  w h a t  t h a t  is? 
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A. Yeah. I would say that I don't think you can 

rely on the description given by this individual 

because of his level of impairment. I mean, you would 

need some other kind of -- some observation of the 

event by a third party in order to really understand 

what occurred that day. That's all I meant. 

MS, PATTI: Thank you, 

Dr. Frankel. 

MS. DIXON: Actually, that 

brings up a follow-up question. 

RECROSS-EXAMINATION OF MARK FRANKEL, M.D. 

BY MS. DIXON: 

Q. In the event that there had been some 

corroboration by a third party, would that make you 

more or less likely to believe the patient's version? 

A. Well, I mean, it would depend on, you know, the 

t h i r d  party and what t h e y  said and how t h e y  described 

it. But certainly -- I mean, you know, it would seem 
to me that, that that's what you  would certainly need 

in order to determine what went on in that event. 

NS. DIXON: Okay, Thank you. 

A. That episode . 
MS. DIXON: Thank you .  


