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S T I PULATIOGN

It is stipulated and agreed by and
between counsel for the parties hereto that
the deposition of the aforementioned witness
is hereby being taken pursuant to Rule 30 of
the Ohioc Rules of Civil Procedure;

That the formalities of reading and
signing are speciftically not waived;

That the formalities of sealing,
certification, and filing are specifically
waived:

That all objections, save those as to
the form of the guestion and the
responsiveness of the answer, are hereby
reserved until such time as this deposition,
or any part thereof, may be used or sought to

be used in evidence.

NANMCY LAPORTE, Certified Court Reporter
in and for the pParish of Orleans, State of
Louisiana, officiated in administering the

oath to the witness,

¥
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DR. BRUCE FISCH,

aftter having been fTirst duly sworn by the
above-mentioned Certified Court Reporter, was
examined and testiftied as follows:

EXAMINATION BY MR, BECKER:

g. Good morning, Doctor.

AL Good morning.

Q. would yvou teil me vour fTull name
niease?

A, Bruce leffrey Fisch.

Q. Aand vou don't sound Tike you are

trom New Orleans.

A No. T grew up in Indiana.

Q. Okay. ©Doctor, have vou ever been
deposed before?

A Yes.

0. Many times or a fTew times? gGive

e a seanse.

A Probably less than ten.
Q. T just want To review the ground
rules here. This is a question-and-answer

session under oath.
A. Yes,
0. It's dmportant that we

communicate, and it's important that you

PROFESSIONAL SHoORTHAND REPORTERS, INC, 601 Poydras Street 5555 Hilton Avenus 401 Market Street
Toll Free I-806.536-52% Suite 1615 Suaits 600 Suite 400
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understand the gquestion. If the guestion s
ineptly phrased or confusing to you, I don‘t
want you to answer. I want you to stop me and
tell me so, and I would be most pleased to
attempt to repnrase or restate the guestion;
fair encugh?

A Fair enough.

Q. Because I am conducting this
deposition by telephone, it's critically
important that you be sure I have completed my
guestion before beginning vour answer so we
don’'t speak ocver one another; fair enough?

A Okay.

Q. Tt's aiso important that vou
answer verbally; obviously I cannot appreciate
any type of a head nod. So as I may have
indicated te vou, unless you indicate
otherwise to me I'm going to assume that you
fully understood the guestion that I posed and

you are giving me your best and most complete

answer today; tair enough?
A. Okay.
Q. Doctoy, do you have a copy of
yvour curriculum vitae handy?
A Yes, I do.
PROFESSIONAL SHORTHAND REPORTERS, INC. 601 Poydras Street 3553 Hikton Avenue 401 Market Street
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Q. wWould you hand that to the court
reporter so she can mark it as plaintiff's
Exhibit Number 17

THE CGURT REPORTER.:

The document is marked.
EXAMINATION BY MR. BECKER:

Q. what we're handing you has been
marked as plaintiff's Exhibit 1. would vou
identify that document Tor us?

A This is my curriculum vitae.
Tt's a summary of my career path and
publications and other academﬁc.activities,

Q. Is it current?

A Yes,

Q. Are there any articies that you
have authored or co-authored or textbook or
journal articles or chapters in texthooks that
do not appear on that vitae?

A There may be because it's a
summary, as far as publications go, of more
recent publications. But if vou want I can
certainly supply vou with a complete Tist.

Q. wouid you give -- is that
semething vou could tender to Mr. Parker at

the end of this deposition?

PROFESSIONAL SHORTHAND REPORTERS. INC. 601 Poydras Street 4535 Hilton Avenue 401 Market Street
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AL ves, I could,

Q. What I am interested in, Doctor,
is whether -- Tet’s talk about invited
lectures, first of all. Have you provided --

have you done any invited Tectures that would
be relevant to the subject matter of this
case?

A T don't think directly, but 1in
the field of clinical neurophysiology, yes.

0. which invited lectures would they
be?

Al My last lecturing activity was
with the american academy of Clinical
Neurophysiclogy, where I chaired an all-day
course 1in electroencephalography, from
technical aspects to clinical applications.
Before that, T believe, would be my
presidential address to the American Clinical
Neurophysiology Society that had to do with

the eiectrophysicliogy of epileptiform

activity.

Q. I didn't hear the end of vyour
answer.

A It had to do with the physiology

of something called epileptiform activity.

PROFESSIONAL SHORTHAND REPORTERS. INC. 601 Poydras Street 5555 Hilton Avenue 401 Market Street
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It's an electrical discharge that occurs from
the brain in people who have epilepsy.

Q. I noted vou have a particuilar
interest in epiiepsy.

A Yes, I do.

Q. Have vou given any lectures on
the topic of intraoperative monitoring via EMG
and/or the use of neuromuscular blockers
during intracoperative monitoring?

A NOo .,

Q. In the journal article, could vou
tell me which journal articles or texthooks
would be relevant to the subject matter of
this case?

A Give me one moment to take a
1ook.

Q. Take vour time.

A In looking through the articles
that I have 1n the current Cv, I don't see any
that would be directly relevant to the case,

Q. when vyou say "articles,"” would
that include book chapters as well?
A That's correct. In one book that

I author, the -- it’'s called the EEG Primer --

there is some discussion of evoked

PROFESSIONAL SHORTHAND REPORTERS, INC. 601 Poydras Street 5555 Hilton Avenue 491 Market Street
B0 e Suite 1615 Suite 602 Suite 400
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potentials --

Q. Right.

AL -- that would have some
relevance, I suppose, to this case. But
net -- there disn't any in-depth discussion

about intraoperative monitoring.
Q. tet's talk a Tittle bit about if
vou krnow how Mr. Parker happened to centact --

or how the Taw Tirm of Reminger & Reminger

happened to contact vou in this case.
A, No. I don't know at whose advice
they contacted me.
Q. Do vou know any doctors at the
Cleveland Clinic?
A Yes, I do.
G. who do vou know?
A. well, I know Dﬁc tuders, who is
the chairman of the department there. He
shares scome similar interests with me. I know
Dr. Dudiey bDinner, who is also a clinical
neurophysiologist and epileptelogist and sleep
expert. Dr. Elaine wyllie, who is a pediatric
epileptologist and whose texthook of epilepsy
I contribute to.
Q. Okay. Ever been to the Cleveland
PROFESSIONAL SHORTHAND REPORTERS, INC. 601 Poydras Street 5555 Hilton Avenue 401 Marlket Street
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Clinic?

AL NG .

Q. 0f the three or four physicians
you've just delineated, who do you know the
best? Likely Luders?

A. It would be hard to say. I have
had similar exposure to each of them, I
believe, over the vears.

Q. I am assuming you have not talked
to any doctor at the Cleveland Clinic
regarding this case?

A No, I have not.

0. Let's talk about vour
medical-legal work, Doctor. How long have vyou
been reviewing cases?

A. Since avound 1990 or '91.

Q. And would that be just mavbe one
oFr two cases a year?

A AL most.

G. Aand do you keep a list of the
cases you have reviewed?

A T don't specifically keep a
complete 1ist; however, I might be able to
reconstruct such a i1ist.

Q. well, have vou ever reviewed a

PROFESSIONAL SHORTHAND REPORTERS, INC. 60t Poydras Street 5555 Hilton Averue 401 Market Street
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10
case from the Cleveland Clinic before?

A NG .

Q. Ever reviewed a case for the Taw
tirm of Reminger & Reminger before?

A Mot to my knowiedge,

Q. How did vour work break down
between cases -- the context -- plaintiff and
defendant? what 1s the percentage?

Al I don't think I understand the
guestion,

Q. what percentage of the contacts
that you get per year or in total, let's say
in the last 10, 12 vyears, have been on behalf
of the patient, and what percentage have bheen
on the behalf of the medical provider?

AL T would say the majority have
been on the behalf of the defendants or the
medical provider.

Q. Okay. How many cases have you
actually reviewed on behalf of the plaintiff
and yvou found it meritoriocus where vou would
be willing to give a deposition and testify,
it any?

A I don't think any.

Q. of the depositions yvou have given

PROFESSIONA]. SHORTHAND REPORTERS, INC. 601 Poydras Street 5555 Hilton Avenue 401 Market Street

P . Suite 1615 Suite 602 Suite 400
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1 1t's been on the behalf of the medical

2 provider, correct?

3 A To the best of my recoliection,

4 almost exclusively.

5 Q. And, Doctor, have any of those

6 cases invelved any type of similar subject

7 matter involiving whether there was vaiid and

8 retiable intraoperative monitoring done during
9 spinal cord surgery?
10 A NG .
il Q. Have any of them involved any
12 type of intraoperative monitoring in those

13 other cases?

i4 A NO .

15 Q. NO?

16 A NG .

i7 Q. Do you have any notes as a result
18 of your review of this case?

19 A. I have two pages of typed

20 comments.

21 Q. Okay.

272 AL Just some of the information.

23 Q. s that something that -- Alan,
24 could we Tacilitate the fax of those two

25 pages? Let's mark them as exhibits --

PROFESSIONAL SHOPRTHAND REPORTERS, INC, €01 Poydras Street
I} Free - 5316-52 Suite 1615 3 Suite 406

Yol Fr _&{'w ¢ 33 New Orleans, LA 70130 iaton Rouge, LA 70808 &hreveport, LA 71101
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1
plaintiftf's Exhibit 24 and 2B right now. And
then, Alan, would vou make inquiry if someone
could fax them to my office immediately?

A. Excuse me. I'd have to dig them
out of my office. They were outline notes
that I used in making my statement that 1 had
submitted.

Q. Where are vou situated 1in
refation to vour office?

AL It's down the hall.

Q. Can we go off of the record a
moment, Doctor, while vou retrieve that,
please?

AL sure,

THE VIDEOGRAPHER:

we're going off of the record.
It's 11:31 a.m.
(Brief recess.)

THE VIDEOGRAPHER:

We are back on record. It's
11:40 a.m.
EXAMINATION BY MR, BECKER:

Q. Doctor, handing vou what's been

marked as Plaintiff's Exhibit 2a and 2B, woul

you identify those for the record, please?

Z

d

PROFESSIONAL SHORTHAND REPORTERS. INC. 60} Poydras Street 5555 Hilton Avenue
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A Yes. These are some notes I took
on the records I reviewed.

Q. Okay. For examplte, under tuciano
Deposition, you are simply quoting what he
savs?

AL That's correct. I made these
notes some time ago, partly for the purpose of
submitting my opinion --

Q. Right.

AL -- to Mr. Malone.

Q. For example, under tuciano, pages
33, 34, it says, "Doesn’'t know that monitoring
and excludes pladder FX." Wwhat does FX mean?

A. FX means tunction.

Q. and what is the significance of
that?

A I am not sure. I have got to
take a look back at the deposition.

Q. Does that surprise you that he
didn't know that monitoring excludes bladder
function?

A T think what happened was --
yeah. It first, when I read that, I got the
impression that he wasn't aware that the
monitoring being performed would exclude

PROFESSIONAL SHORTHAND REPORTERS, INC. 601 Poydras Street 5555 Hilton Avenue 401 Market Street
Toll Free 1-800-536-5255 Suite 1615 Suite 607 Suite 400

; New Orleans, LA 70130 Eaton Rouge, LA 70808 Shreveport, LA 71101
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bladder function. But at that time I was also
unaware that the anal! sphincter had been
monitored.

Q. One second. I have got to put

you on hold just fTor 15 seconds.

AL Okay.
Q. I'm back. So when vyou have Dan
Schwartz so -- Dan Schwartz's opinions are

from his deposition and they start at the
bottom of the first page. And everything on
the second page is your interpretation of what
he says?

A vYeah. For instance, when I say

103

"He guesses that this or that," the second
paragraph from the top --
Q. T'm not talking about vour

report, I'm talking about vour --

A. I'm not either.
Q. ~~ YOUr notes.
A That's what T am tallking about.

Second page of my notes, the second paragraph,
for instance, I use the term "He guesses.,”

Q. Right.

A That's, you know, my opinicn of

what he is trying to say in his deposition.

PROFESSIONAL SHORTHAND REPORTERS, INC. 601 Poydras Street 3555 Hilton Avenue 401 Market Street
¥ . . e Suite 1615 Suite 602 Suite 400
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Q. Gkay. So these are your comments
on what he says. But there are no notes that
reflect your review, what vou found from your
impressions from lTooking at the medical
records;:; is that correct?

A well, I am not sure if ¥ could
put it that way, because these are my
impressions from reviewing the depositicns and
records.

Q. Okay. (Cleariy, they are vour
impressions from looking at the depositions.
Is there anything that references or reflects
your impressions from the records?

ME. PARKER:

Gther than his report?

MR. BECZKER:

I am taitking about in his notes.

THE WITNESS:

No. I don't believe s0.
EXAMINATION BY MR. RBECKER:

0. Ckay .

Doctor, 1s 1t your opinion that
the intracperative monitoring by Dr. Cheek was
prudent and careful and met all of the
standards app?icab?e in 19967

FROFESSIONAL SHORTHAND KEPORTERS, INC. 601 Poydras Street 5555 Hilten Avenue 461 Market Street
Toll Free 1-860-536-3233 ;ii:eégiesans LA 70130 glii;lé;iuge, LA 70808 iﬁiiigfn, LA 71101
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A I think it was appropriate for
what was being done for fintracperative
monitoring in 1996.

Q. Okay.

So as tar as you are concerned,
the Cleveland Clinic and their intracperative
monitoring -- in this case they met all of the
reasonabie, prudent, and careful standard of
care?

MR. PARKER:

Objection to form. You can
answer, Doctor.

THE WITNESS:

As far as I can tell, what they
did was appropriate for the case.
EXAMINATION BY MR. BECKER:

G. As Tar as y@ur‘apinions, Doctor,
that they -- that there was -- clearly vyou
feel they complied with the standard of care
for dintraoperative monitoring by competent
nedurophysiclogists, correct?

A well, what do you mean by
"standard of care”? In other words --

Q. well, what is your definition of

t

"standard of care,” doctor?

PROFESSIONAL SHORTHAND REPORTERS, INC. 601 Poydras Street 5555 Hilton Avenue 401 Market Street
oy T Suite 1615 Suite 602 Suite 409
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A If you are talking about written
guidelines, then I am not sure we could -- we
could have a reasonable answer, because this
practice of intraoperative monitoring is
somewhat locality based. There is a lot of
difference from one place to another. Even
today, as shown in one of these depositions,
there's a center where they don't use
intraoperative monitoring at all. There is g
ot of variation in practice, is what I am
trying te say. So if you are trying to get me
to say he met the standard of practice,
standard of practice was -- wasn't clearly
defined then and it's still evolving now.

Q. Here's my question, Doctor.

A Okay.

Q. Can we agree that if one is to
engage in intraoperative monitoring then those
professionals that conduct the intraocperative
monitoring have to do it in a prudent and
careful way. Do you agree with that?

MR . FPARKER;

Cbhbjection.
EXAMINATION BY MR. BECKER:

Q. Do you agree with that, Doctor?

PROFESSIONAL SHORTHAND REPORTERS, INC. 601 Poydras Street 3555 Hilton Avenue 401 Market Street
800-536.525% Suite 1615 Suite 602 Suite 400
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A well, I think the people who
engage 1in monitoring have to be competent to
do monitoring.

Q. So the answer to my guestion
wouild be yes?

MR . PARKER:

Objection. It mischaracterizes.
You don't want me saying what I think, so I
will keep my mouth shut, but cbjection to the
form.

MR, BECKER:

¥ would rather you not give
speaking objections, Alan.

MR. PARKER:

Right, and so I'm not.
Objection to form.

THE WITNESS:

T think what they did was
reasonabple.
EXAMINATION BY MR, BECKER:

Q. Okay. And as far as you are
concerned what they did did not vioclate any
prudent or careful practice?

MR. PARKER:

Objection to form.

PROGPESSIONAL SHORTHAND REPORTERS, INC. 601 Poviras Street 5555 Hilton Avenue 401 Market Street
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EXAMINATION BY MR. BECKER:

Q. Correct?

A what -- see, again, because there
is no global standard for intraoperative
monitoring, certainly wasn't then, I am not
sure what practice you are talking about
violating or not viclating. Can you be more
specific?

Q. Well, I am going to try, Doctor,
I'm assuming you've been brought into this
case tec give an expert opinion that the
Cleveland Clinic and pr. Cheek met the
appropriate standard of care for a
neurcphysioclogist during this surgery.

A I think I was brought into this
case to give my opinion, one way or the other.

Q. well, they didn't bring vou into
this case to give an opinion that br. Chesk
violated the standard of care. That's not
your opinicn, is it?

A. well, I am sure they are hopeful
that ¥ would give an opinion that would
support them, just as vou would be hopeful 1I7d
give an opinion that would suppert you. ATl

I'm trying to say is: My understanding coming

PROFESSIONAL SUORTIAND REPORTERS, INC. 601 Poydras Street 5555 Hilion Avenue 401 Market Strect
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into this case is that I am supposed to give

my opinion, what I truly believe my

objective -- as most objective it can be --
opinion.
G. Right, you are supposed to give

an objective cpinion, correct?

A To the best of my knowledge.

Q. And let me ask it this way. will
vou be rendering an opinion at trial that pr.
Cheek's and -- Cheek's and/or his colleagues
who were engaged in the intraoperative
monitoring of Karl Yost met the standard of
care? Are you going to be rendering an
opinion on that issue?

AL i*?ﬁ -~ I will be willing to say
that they gave adeguate care.

0. Okay. And when vou say "adeguate

H

care,” ¢id they meet -- please understand or
assume that “"standard of care” in Ohio is
defined as what a reasonably prudent and
careful person wouid do, a specialist in Tike
or simiiar circumstances.
MR. PARKER:
we are going to disagree on that

definition. I object to the form.

PROFESSIONAL SHORTHAND REPORTERS, INC. 601 Povdras Street 5555 Hilon Avenue 401 Market Street
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THE WITNESS:

You are putting me in a somewhat
difficult position because I am not thoroughly
familiar with precise definitions of "standard
of care,” particulariy as it would apply to
Ohio.

EXAMINATION BY MRE. BECKER

Q. Okay. well, I am going to ask
you to assume it's true that that's the
definition, the definition that I just gave
you what a reasonably prudent or careful

person would do in Tike or simitar

circumstances of the same specialty. Okay?
A Okay.
Q. Now, 1s 1t your opinion that br.

Cheek met the appropriate standard of care in
this intraoperative monitoring of Karl vost?
ME. PARKER:
Objecticon. You can answer it.
THE WITNESS:

Okay. Back 1in 1995 when this
took place, I would say he probably met
whatever standard of care there was in 0Ohio art
the time Tor intraoperative monitoring.

EXAMINATION BY MR. BECKER:

PROFESSIONAL STRTHAND REPORTERS, INC. 601 Povdras Street 5555 Hilion Avenue 401 Market Street
- 6 S5 Suite 1613 Suite 662 Suite 400
Toll Free 1-800-556-525: MNew Grleans, LA 70130 Baton Ronge, LA 70808 Shreveport, LA 71101

htip:/fwww.psrdepo.com (504) £20-5235 (225) 924-3488 (31%) 213-1053



10
11

12

14
15
16

17

18}

20
21
22
23

241

25

13!

27

Q. T didn't hear the answer, sir.

A Back in 86 when this was
performed, I would say that he probably met
whatever standard of care there was --

Q. Okay.

A. -- for dintraoperative
monitoring --

Q. Gkay.

A -- at the time.

Q. And what's the basis of that
opinion?

AL The basis of that opinion is that
motor function was monitored and sensory
function was monitored, that function of the
anal sphincter, which we all hope will cover
function also of the bladder, was monitored.

Q. Okav. And since there was
monitoring, vou felt that was sufficient to
meet the standard of care, as I defined it?

A I think they did an adequate job
of supporting the surgeon with monitoring.

Q. ckay. Are you making any
assumptions for that conclusion that they met
the standard ot care?

A such as?
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Q. T don’t know.

AL well, I am assuming that they
performed the monitoring. I am assuming that
the monitoring was -- was monitored by
someone - -

Q. Competent to interpret?

A Correct.

Q. Any other assumptions?

AL No. I think that's about it.

Q. well, let’'s go on and talk a
Tittle bit further about this -~ medicine in
this case, and we may discover some other
assumptions,

I am assuming that you are in
ctharge of the intraoperative monitoring at LSy
down there?

AL I am the head of the section of
clinical neurophysiology. I don‘t directly do
the intraocoperative monitoring.

Q. vou don't?

AL No .

Q. who does?

A, Dr. Lee Happel and some --

Q. How do you spell his last name?

A. H-A-P-P-E~-L. He pertorms about

PROFESSIONAL SHORTHAND REPORTERS, INC. 601 Poydras Strect 5555 Tiiton Avenue 401 Market Street
Toli Free 1-800-536-5255 Now é?}lsans, LA 70130 ga;:{ﬂﬁgiuge LA 70808 Zﬁi?v:}?grs LA 71101

htip:/fwww. psrdepo.com (504} 5293255 (225) $24-3488 (318) 213-1055



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

24

500 cases a vyear.

G. Is he a neuroclogist?

A He's a clinical
neurophysiologist. He's a Ph.D.

Q. Similar to Dr. Schwartz?

MR. PARKER:

Objection.,
THE WITNESS:
well, except, I guess, he's a
full-time emplioyee at a university.
EXAMINATION BY MR, BECKER:

Q. other than that, his training is
simitar, to your knowledge?

A Ch, ¥ have no knowledge of bDr.
Schwartz's training.

Q. vyou don't actually engage in
intraocperative monitoring? Dr. Lee Happel
does?

AL That's correct.

Q. Do you know whether Dr, Lee
Happel was contacted on this case to act as an
expert?

A Mo. He wasn't, to my knowledge.

Q. Bid vou ever recommend to Mr.
Malone or anvbody around vou in the office
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that they hire a clinic neurophysiolegist that
actually does monitoring?

MR. PARKER:

Objection. That would be work
product.
EXAMINATION BY MR. BECKER

G. I'm not asking you what -- I am
asking vou it vou ever made that
recommendation?

MR, PARKER:

That would be work product.
That would be communication between expert and
attorney.

Don't answer that, Doctor.
EXAMIMNATION BY MR. BECKER:

Q. Do vou know, Doctor, whether Lee
Happel does any medical-Tegal work?

A I don't.

q. Have you talked to Dr. Lee Happel
about this case, by chance?

A I haven't talked to him
specifically about this case, but I have asked
him scome guestions that might be relative --
refevant to it.

Q. Okay. Tell me what guestions
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vou've asked him that would be relevant to
this case. what kind of questions?

A. Okay. wWell, I am going by memory
and this is months ago.

Q. Go ahead.

A But the guestion I recall asking
him was about how often we use a neuronmnuscular
biockade in a tethered cord surgery, and if
that 15 used how adequately can the monitoring

be performed?

Q. You asked him that guestion?
AL Correct.
0. You asked him that question

pecause you didn't know the answer?
A I wanted to check my own
knowledge against his.
Q. i see,.
Did he -- was this a verbal or

was this, like, an e-wmail trapnsmit, or --

A It was just a verbal exchange.
Q. Okay.

A Pretty brief.

Q. Do you recall his comments

specifically?

A well, it's a Tittle fTuzzy now.

ProFrssioNal Sporrian REPORTERS, INC. 601 Poyiras Street
il Free 1-806-576-5253 Suite 1615 Suite 400

Toit Free 1-80 New Orleans, LA 70130 Shreveport, 1A 71101

hitp:/fwww. psrdepo.com (504) 529-5255 (225) Y24-3488 (318) 2131055

401 Market Streat




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

27
But in general, his response was that 1t would
be appropriate to use a neuromuscular blockade
in such a case, as long as the blockade didn't
complietely prevent a muscular response fram a
direct neuro stimulation.

0. How do vou insure that the
blockade doesn't block the neuromuscular
response? How do you insure that, Doctor?

A well, first of all vou getr the
response 1f you --

a. Sorry?

A You get the response to begin
with. If there is any guestion vou can also
take a Tock at the train of four that the

anesthnestiologist wvsuailly performs.

1y L8

G. when you say "take a look at it,
you mean take a loock at the printout te the
sheets?

A No. Just see what the response
is to the train of four.

g. Ckay. And what kind of documents
support the anesthesioclogist on train of fTour?

A You mean in general?

Q. In general,

MR, PARKER:
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Objection. You can answer,
EXAMINATION BY MR. BECKER:
Q. what do the documents Took Tike?
what are they calied?
MR. PARKER:
Objection.
THE WITNESS:
well, it can be on a monitor, it
can be on a printout --
M. BECKER:
Okay.
THE WITNESS:
-~ and if it's gross enough it
can be direct observation.
EXAMINATION BY MR. BECKER:
Q. Okay.
well, based on what you are
saying to me, I am wondering if vou -- have
you ever witnessed a surgery on tethering Qf a
Tipoma?
A MO .
Q. Can we agree, Doctor, that if in
fact the Cleveland Clinic's surgeon told the
parents that there would be intracperative

monitoring, the parents had the right to rely
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on that representation by Dr. Luciano and the
right to rely on the belief that the
intraoperative menitoring would be done in a
vaiid and reliable manner?

MR. PARKER:
Gbijection.
THE WITHNESS:

I think you are losing me a
iittle bit with what seems Tike legalese to
me.

Mik. BECKER:
Nancy?
THE COURT REPORTER:
Yes, sir,
MR. BECKER

I'd tike vou to, if you would
please, to repeat that guestion for the
doctor.

THE COURY REPORTER:

sure.

“Can we agree, Doctor, if in fact
the Cleveland Clinic’s surgeon told the
parents that there would be intraocperative
monitoring, the parents had the right to rely
on that representation by Dr. Luciano and the
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right to rely on the belief that the
intracperative monitoring would be done in a
valid and reliable manner?”

THE WITHESS:

T thinlk 1t was reasonable for
them to conclude, based on him telling them
that, that there would be monitoring and it
would be done appropriately.

EXAMINATION BY MR. BECKER:
Q. Thank vyou.

Now, would you agree with me,
Doctor, that the most appropriate
intraoperative monitoring technigue in 1996
for this type of Tipoma in the lower end of
the spinal cord would have been spontanecus
and stimulated EMG?

A. I would say more importantly
stimulated EEG.
Q. FEG or EMG?

d EEG. T

v

AL I am sorry if I sa
meant EMG.
Q. Are vou assuming that Dr. Cheek
-- well, strike that.
would you agree with me that the

neurophysiclogist should develop an
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appropriate anesthesia protocel with the
Department of anesthesiology that would
facilitate a reliable and valid EMcG
monitoring?

ME . PARKER:

Obijection.

THE WITMESS:

I think they have to develop an
approach in each case. I am not sure how vou
mean “"protocol” here.

EXAMINATION BY MR, BECKER:

Q. well, do you have any knowledge
whether Dr. Happel developed any protocols --
written protocols or gave lectures to the
Departmeﬁt of Anesthesiology? what should be
used and what should be avoided or minimized
guring spinal cord surgery?

MR, PARKER:

Obiection.

THE WITNESS:

I don't have firsthand knowledge
of any lectures he's given. T know he gives
lectures.

EXAMINATION BY MR. BECKER:

Q. Do you have any knowledge whether
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he ever created a written guideline or
nrotocol for the Department of Anesthesia?

MR. PARKER:

Objection.

THE WITKNESS:

No, I am not aware i1f he has done
that. But I believe that in each surgical
case it's considered separately, soc what may
be appropriate in one setting is not in
ancther.

EXAMINATION BY MR. BECKER:

Q. Can we agree that Dr. Cheek had a
responsibitity to let Anesthesia know before
this case began what type of anesthesia would
be apprapréaté to fTacilitate a reliable and
valid EMG monitoring?

A I think he had a resgponsibility
to be aware of what the anesthesia was and if
it was not going to be appropriate for
monitoring to intervene.

Q. Okay. And do vou think pr. Cheek
nad a responsibility to let the Department of
Anesthesia know in this case -~ the
anesthesiologist know in this case that we
should do whatever we can to avoid
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neurcmuscuiar blockades during the critical
aspects of the surgery?

A Again, it's going to vary from
case Lo case. He may have actually wanted a
neuromuscuitar blockade, to some extent.

Q. why would a doctor want a
neuromuscular blockade when one i3 engaging in

EMG monitoring?

AL For the convenience of the
SUrgeon.
Q. well, wouldn't a neuromuscuilar

blockade potentially give a false negative
information to the surgeon?

A well, 1t might give false
positive information. If vou stimulate and
don't get a response it might be because it's
a neuromuscular bicckade.

Q. T guess T would call it ftalse
negative; you call it faise positive.
Wwhatever. False information: I think we can
agree on that.

A T think it might tend to make
them alert the surgeon to something being
wrong when 1t wasn't wrong. In other words,

erring on the conservative side because they
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1 would try to elicit a response, but the
z blockade would overwhelm it. aAnd then they'd
3 get no response. They'd tell the neurcsurgeon
4 that, but it would be the wrong information.
5 BUT 1T wouldn't necessarily harm the patient.
6 Q. It wouldn't harm the patient?
7 A Correct.
8 G. You said?
9 AL That's right.
10 Q. well, doesn't the surgeon rely on
11 the information he gets Trom the EMG
12 monitoring professicnals?
i3 A, Yeah. I didn't say that he
14 wouldn't. I am just savying, again -- and
15 maybe this just simply goes back to false
16 negative/fTalse positive. But if there is too
17 much of a neuromuscular blockade, then when
18 they stimulate nerves they won't get a
19 response. They will turn to the surgeon and
20 say, "something is wrong. We are not getting
21 a response.” But 1t won't mean --
22 Q. Or they couild turn up --
23. MR. PARKER:
24 Mike, you are interrupting the
25 answer.
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ME., BECKER:

Excuse me, Doctor.

THE WITNESS:

-~ but 1t won't mean there i3 any
damage.
EXAMINATION BY MR. PARKER:

g. I understand that. Or the
technician could turn up the electrical charge
even higher until he does get a response, and
then at that time the physician could get a
false negative or positive, correct?

A, I think you've Tost me on that.

Q. If there's a neuromusculiar
biockade and there is no response, the
technician or the doctor -- I am not sure who
is controlling this -- could turn the
intensity up of the charge. --

A They could do anvthing, but --

Q. -- o a point that --

A -- what they probably would do s
they might turn and check the train of four.

Q. Right.

A. They might check how the
equipment was wired up, vou know, if an

electrode moved. They might do a lot of
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things.

Q. who are you assuming was
conducting the train of fTour on this case?

AL I am assuming it was the
anesthesioclogist.

0. Okay. would vour opinion as to
whether or not the Cleveland Clinic did
anything wrong or vioclated standard of care be

altered or changed if you knew that a resident

was doing the train of fTour?
A. Not necessarily.
Q. what are you assuming was done
retative o the train of four in this case?
vou've aliready assumed -- you told me vou are
assuming 1t was done by the anesthesicliogist.
Wwhen were you assuming 1t was done?
MR. PARKER:
I am going to obiect. I think
you are misinterpreting his testimony. But go
ahead, Doctor.
THE WITNESS:
welil, I --
EXAMINATION BY MR. BECKER:
Q. Let’'s start over, Doctor.
A ckay.
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Q. Aren't you assuming that the
train of four was done by the
anesthesiologist?

A T don't really know who did the
train of Tour, of course, but I assume it was
either done by the anesthesioclogist or someone
under their supervision. That's my
assumption.

Q. Actually, I thought I told vou it
was a resident up until that moment. You
assumed the train of four was done by the

anesthesioiogist, correct?

A No. The anesthesiologist or one
of their -- someone under their supervision.
Q. Okay. And what year resident are

you assuming this person was?

AL T wasn'1T.

Q. Okay.

You don't know?
MHR. PARKER:
He wasn't making the assumption,

is what he is telling vou, Mike.
EXAMINATION BY MR. BECKEER:

Q. And how often are you assuming

the train of four was done?
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MR . PARKER:

Mike, you are turning a
statement that he made of what may have been
done -- you are turning that into an
assumption. And I guess you can do so, but 1t
is wrong to impose that assumption on the
doctor. Object to the form.

M., BECKER:

The appropriate way to handle
that 1s just enter an objection.

MR. PARKER:

Ckay.
ME. BECKER:
vou know that,
EXAMINATION BY MR. BECKER:

Q. What are vyou assuming relative to
how often this train of four was actually
being conducted?

A I would guess maybe every 15
minutes to every half an hour.

M. PARKER:

Move to strike.
EXAMINATION BY MR. BECKER:
Q. On the basis of that assumption?
A Just that 1t seems if vou are
PROFESSIONAL SHORTHAND REPORTERS, INC. 601 Poydras Street 3555 Hilton Avenue 491 Market Street
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changing vyour neuromuscular blockade and
anesthesia that 1t might be a reasonable thing
to do. But again, I am making assumptions
here. 1 don't know what their standard
practice 1s there, and ¥ do know that it would
certainly vary Trom one location te the next.

Q. And are you assuming that there
was just a manual train of ftour done? It
wasn't Cantinuaﬁs'manitariﬂg?

AL I really don't know.

Q. Okay.

And are you assuming that the
train of four considered the intensity of the
response, or simply whether or not there was a
response, however slight?

AL well, I suppose i1t's very hard to
pretend that I know what happened at the time.
But it the physicians are saying they did what
was reasonable, then if they were failing to
get a response with their direct monitoring,
at that peint they would probably want to look
at the train of four. Bevond that, vou know,
I don't assume that they did anything in
particular with the train of four.

Q. wWell, is there any reference that
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Or. Luciano in his cperative report or any of
the medical records states that he relied upon
a train of four?

A Not to my recollection, but 1f he
was -- it stimulation was occurring and they
were getting responses, again, I don't know
that they would need it.

Q. Can we agree that the clinic
should have had a competent and ski??ed
professional in the operating room to
interpret the EMG tracings?

A Yes.,

Q. Hello?

ME ., PARKER:

You got an answer, "ves.”

THE WITNESS:

T said "yes . "
EXAMINATION BY MR, BECKER:

Q. Are vou assuming there was in
fact a trained and skilled professional -- are
you assuming there was in fact a trained and
skilled professienal competent to read and
interpret EMG tracings during this surgery
present during the operation?

A YES.
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Q. And who would that person be?

AL That I don't know. It could be
Dr. Cheel; 1t could be someone working with
Dr. Cheelt; 1t could be a technologist who was
there.

Q. well, are you aware whether
technologists are Ticensed or permitted by
their own scciety to interpret EMG tracings?

AL Actually, that's been a point of
contenticon. What their society would Tike at
oresent -- I don't know what the consensus is,
but the electrodiagnostic technoiogists have
at different times proposed, I believe,
different things from having just a
technologist have to be present, to having a
physician have to be present, to have the
physician intermittently present. And I

beiieve there are different patterns of

psractice all over the country in that regard.
G. well, what s vour understanding
from reading Linda Gagnon's deposition as to
whether she was skilled and competent
interpreting EMG tracings?
AL T don't recall from her
deposition. If vou know -~
FPRrROFESSIONAL SHORTIHAND REPORTERS _INC. 601 Povdras Street 5543 Hilten Avenue 401 Market Street
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Q. I want you to assume 1t's true
that she felt that she was not skilled and

trained 1n interpreting FMGs.

A I'm sorry. Could you repeat
that?
Q. Please assume it's true that she

has testified that she wasn't skilled in
interpreting EMG tracings.

A Okay.

Q. Then it would be incumbent upon
Dr. Cheek or someone else, some other
physician or clinical neurophysiologist, to
interpret those EMGS, correct?

AL Again, it might be. It depends
on what she means by "interpret EMG." In
other words, if vou stimulate a nerve root and
you get a burst of activity, it really doesn't
take a great deal of expertise to interpret
that as being a response, which is why in many
cases a technologist is in the Or for most of
the procedure. And the supervising physician,
or sometimes Ph.D., will come and

intermittently at the start or at the end of

the procedure or if there is a problem during

it, or --
PROFESSIONAL SHOBRTHAND REPORTERS, INC. 601 Paydras Street 5555 Hilton Avenue 401 Market Street
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mean to

done.

ME.

43

well, how do vou know --
PARKER:

Mike --
BECKER:

-- as to whether he stays in the
syite or not.
PARKER:

Mike, vou interrupted the
to begin with, and then you get to ask
question which, in case I forget,

ect to it it’'s the guestion you just

BECKER:
I am sorry, Doctor, T didn't

interrupt vou, I thought you were

WITNESS:

I am. Go ahead.
BECKER:

Okay.

Could I have my guestion back,

then, Nancy?

THE

COURT REPORTER:

I couldn't get it, because vyou

were both talking at the same time.
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MR, BECKER:

Okay. That's fair enough.

I guess I think I asked you how
do you know what Lee Happel's practice is,
whether he stays 1in the operating suite and
monitors during the critical part of the
surgery,

ME. PARKER.
Objection.
THE WITNESS:

Well, I guess I'd preface this by
saying I'm not sure it matters outside of New
Orieans what Lee Happel does --

MR . BECKER:

Okay.

THE WITNESS:
-- but it's -- do vyou want me to
continue?
ME. BECKER:
Yes, sir
THE WITNESS:

Okav.

-- put he is not present in all
of the surgeries atl of the time.

EXAMINATION RY MR. BECKER:
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G. Do vou know whether or not when

you come to the critical part of the surgery,
once the patient 1is open in their spinal cord
surgery, that he is present during the actual

resection of the lesion of the Tipoma?

A I don't really know.
Q. Okay.
A But I would guess that sometimes

he's there and, depending on the competence of
the technologist who is assisting him,
sometimes he may not be.

Q. Okay. Doctor, vyou understand,
and maybe T didn't make this clear to vou,
that in Ohio physicians -- experts have to
state an opinicn within a reasonable degree of
medical probabiltity. They can't guess, okay?

A Okay. well, then --

Q. So piease don't guess any
further, okav?

A within a reasonable degree of
probabiliity that's my response, then.

Q. what 15 your response?

A That sometimes Dr. Happel is 1in
the OR the whole time and sometimes he's not,

depending on the competence of the
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technoiogist working with him.
Q. well, how do you know that?
A Because I tallk with Dr. Happel
and I talk with the technologists.
o Do you appreciate that when vou
are interpreting EMGs that one has to be there

and interpret it on an onltine and realtime

basis?

AL Yes. Someone woulid have to do
that.

Q. Are you of the opinion that they

utitized appropriate instrumentation during
this spinal cord monitoring?

A as tar as I can tell, vyes,

Q. what type of instrumentation are
vou assuming they utilized?

A well, for somatosensory evoked
potential recording, I am assuming that they
used a Nicolet or similar system. For the
EMG, my impression is that the recocllection as
to exactly what eguipment was used is not
clear. But in someocne's deposition, I
believe -- or in a letter from some -- one of
the pecple who were deposed, a Grass machine

was used fTor EMG monitoring with a paper
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Q. wWhat kind of machine?
A Grass.
Q. what does that mean?
AL That's Grass Corporation, Tound

by Albert Grass. It was one of the first EE
electrophysiclogy companies in America.

Q. well, are there any limitations
for utilizing an EEG machine for EMG
menitoring?

A. well, I think vou can adeguatel
record EMG with an EEG machine for the
purposes of monitoring. As a matter of fact
when you are trying to interpret an EEG, the
EMG signal s usually many times greater tha
the EEG signal as a constant cause of
artifact. In other words, what I am trying
say 1s that an EEG signal is 1in terms of
microvolts and an EMG signal is in terms of
millivoelts. They were using a system that
would record at the microvolt Tevel.

Q. They have different types of
fTiltters, EEG machines and EMG machine?

A That is correct,

Q. And an EEG machine is much more

47
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sensitive than an EMG machine?

AL To what?
Q. To Tower decimals?
A. EEG machines typically record at

the microvolt level, but their filter settings
are not guite the same as an EMG machine for
performing routine electromyocgraphy. However,
the frequency spectrum of the EMG signal
sasily reaches inte the EEG fTrequency range
that's used in routine recordings. I don't
know 1T thevy had opened the filters even
further than that or done something to adapt
the egquipment, but even if they hadn't they

should be able to easily record an EMG signal.

£

well, are they able to do
electrical stimulation with an £EG machine
connected up with the machine?

A vYeah. The one doesn‘t really
have much to do with the other. The
stimuiator is a separate unit. It's just
providing current that can be applied in
different areas of the body. The EEG or even
EMG recording equipment is simply for
recording the output coming from the EMG

muscie,.
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Q. Do you have any knowledge or
experience in whether or not EMG records are

maintained?

A For intraoperative monitoring?
Q. Yes,
A. No. I would imagine in some

places they are and some places they aren't,

depending, probabiy, on the size of the

record.

0. I didn't hear the end of that
answer.

A Depending in part on the size of

the record that is recorded.
Q. Would you expect the EMG records
to be maintained it within 24 hours after

surgery there is evidence of an untoward

event?
AL weil, for how long?
Q. For a reasonabile pneriod of time.

would you expect the EMG records to be
maintained it there is evidence of an untoward
event immediately post-op?
ME. PARKER:
Objection.

THE WITNESS:
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07 course, I don't krnow what vou
¥

¥

mearr by "a reasonable period of time. I am
sure the records were there immediately after
the surgery and the records were probably
there for several weeks after, but I don't
know how long they were kept there,
EXAMINATION BY MR. BECKER:

Q. Okay. would vou expect -- if
there was an untoward event where a nerve was
compromised during surgery, would vou expect
the particular hospital to maintain the EMG
records for at least 6 months?

MR. PARKER:

Obiection.

THE WITNESS:

Again, this is sort of a

medical-Tegal guestion, and what I would think

would probably happen --
EXAMIMATION BY MR. BECKER:

Q. why do yvou think it would
probably happen?

AL what I think would probably
happen is that whatever standard
record-keeping procedure is used for thart

particuiar record would be employed in this

0
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same situation, whether there was an untoward
event or not.

Q. would you think that the records
would be particularly maintained if there was
an untoward event?

ME. PARKER:

Objection.

THE WITNESS:

That's what I just said. I don't
think there would be a different practice
employed in record storage. If they already
had a particular practice in place 1 think
they would maintain that, but this is highly
specuiative.

EXAMINATION BY MR. BECKER:

Q. well, I guess I don't understand
what vour expertise is, then. It's not in
intraoperative monitering, correct?

A It's in clinical neurophysiology.
50, for instance, I am the director of a
ciinical neurophysiology residency program. I
have participated in the board that creates
the examination for the added gualification in
clinical neurophysiology. Clinical

neurophysiology is a fairly broad field that
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encompasses intraoperative monitoring. So,
for example, if the need arose and they said
someone now has to give a lecture on
intraoperative monitoring to the residents or
to perhaps even some anesthesioiogists, I
could be called upon to do that. In other
words, I am familiar with the literature and I
certainly talk to other peopie around the
country, not just to Dr. Happel, who are
engaged 1in the practice of intracperative
monitoring, but I do not personally do it.

Q. well, do vou know whether or not
neuromuscular blcockades should be avoided in a
patient who 1s having tipoma untethered if he
shows signs, ?recperative?y, of Tight
weakness?

MR. PARKER:

Cbjection to fTorm. Also asked
and answered.

THE WITHESS:

I think, unfortunately, vyou are
looking for a black-and-white answer. I know
that you could go to different medical centers
and you could get different responses. It

depends in part on what the surgeon wants as
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tar as stabilizing the patient. In addition,
if vou were to say, "If there 1is a
neuromuscular blockade can we perform
monitoring?” Well, the answer would be "ves,K”
because it’'s always a matter cof degree.
EXAMINATION BY MR. BECKER:

Q. okavy.

A, And there are references in the
Titerature that would support that. You can
do motor evoked potentials on the spinal cord,
stimulating it directiy. vYou can stimulate
the nerve roots, as was the concern in this
case, directly and you can have a partial
neuromuscular blockade, and vyou will find that
being done at a number of centers.

Q. And how do vou know that, Doctor?
Through what other peopie told vou?

AL That is correct.

Q. I got vyou.

A, And from the Titerature. There
15 a recent textbook, "EEG," by Ebersole and
pedliey, and it vyou Jook in the chapter on
intraoperative monitoring it's discussed in
several different places.

Q. Is that a reliable textbook?
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AL That 1s one of the most reliable
Textbooks.

Q. Can you spell the last name of
that again, Ebersclie?

AL Ebersole is spelled as it would
sound, F-B-E-R-S-0-L-F.

Q. what is the other name?

A Ppedliey, P-E-D-L-F-v. pPedley is
the chairman of neurology at Columbia
University, and Ebersole, I believe, is at the
University of Chicago.

Q. And there 1is a section in
there -~ what i1s the name of the textbook?

A I believe it's "Principles and
Practice of Electroencephalography.”

Q. And does it discuss EMG
monitoring?

A Tt discusses EMG monitoring in
context of intracperative monitoring. There
is a chapter on intraoperative monitoring.

Q. What other things fall under
clinical neuropsychological specialties such
as vyourseif?

MR. PARKER:

Objection to the form.
PROFESUIONAL SHORTHAND EFPORTERS, INC. 601 Poydras Street 5535 Hilton Avenue 401 Market Street
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THE WITWNESS:
I don't think vou meant to say

¥

"neurcopsychological,” did you?
MR. BECKER:

No, I don't. Excuse me, I

misspoke. Meurophysiclogical items.
THE WITNESS:

50 you mean what are the
different areas of clinical neurophysiology?
EXAMINATION BY MR. BECKER:

Q. Yes, just give me a fTew, please,
AL Sure, There is

etectroencephalography, which can be broken

inte adult and pediatric and necnatal.

Q. That's known in jargon as an EEG?Y
Al Correct.

Q. Go ahead.

A. There is epilepsy monitoring,

which s continuous EEG recording either from
the scalp or using intracranial electrodes
with simultaneous video monitoring.

Q. Okay.

A. There is polysomnography, which
is the overnight recording of £EG and other

physioliogical parameters Tor people with sleep
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disorders.
Q. Okay.
A There 1s intracperative

monitoring.

Q. Okavy.
A Those are the main areas of
clinical neurcphysiology. The only one I

haven't mentioned would be electromyography.

Q. why didn't you mention that?

A Because we sometimes divide
clinical neurophysiolegy into central versus
peripheral. 4&ll of the ones I mentioned first
were central. Electromyography would
peripheral.

Q. is that 1n your specialtv, or
not?

A T don't practice
electronyography, although ¥ have had
additional training in it.

Q. vou don't practice
electromyography, Doctor?

AL No. what I am saying is that 71
don't practice routine EMG. That's typically
performed in the ocutpatient setting with a

needie exam of musclies and stimulating nerves,
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Q. Ghkay.

A However, I am involwved
extensively in the monitoring of EMG.

G. You iost me. Please repeat that.

A I said, however, I am involwved
extensively in the monitoring of EMG in other
settings such as --

G. Give me an example.

A ~- such as during EEG for
movements, epiiepsy monitoring in a similar
way, and muscle tone and movement during
polyvsomnography.

Q. But if vou take vyour work in the
steep studies, vour work in epilepsy and
EEGS -

AL And evoked potentialis.

Q. -- egvoxed potentialis, does that
account for at least 90 percent of vour actual
ctinical proftessional time?

A well, in academics vyour time is
divided in a number of different wavys. But of
my clinical professional time, I would say
it's about 90 percent of it, yes.

Q. And the other 10 percent would be
what?
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AL Seeing patients in a clinic.

Q. But as Tar as actually doing
intraoperative monitoring, overseeing
intracperative monitoring, counseling
anesthesioclogists relative to intraoperative
monitering, that is something that yvou do not.
do in vour professiconal practice, correct?

AL That's correct.

Q. I may have cut you off and I
don't mean to, Doctor. We were talking about
Lee Happel, and yvou had toelid me -- or at least
one thing that vou may have consulted with him
on. were there gthers that vou haven't
mentioned?

ME. PARKER:

Objection to the form. But go
ahead and answer.

THE WITNESS:

MG .
EXAMINATION BY MRE. BECKER:

0. pid vou ever discuss with Lee
Happel whether he knew of Dr. Schwartz?

AL T don't recall asking him that.

Q. Did you tell Lee Happel vou were

an expert on a medical-legal case involving
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AL I think at some point I did
mention that to him, ves.

Q. vYou don't think -- vou don't
recall whether he asked or vou told him whe
the plaintiff's expert was?

A NG,

Q. And did vou tell him what the
allegations of the plaintiff were 1n this
case?

A Noe, I don't believe T did. 1
just asked him the guestion that I had
mentioned eariier this afternoon to vou.

Q. Is Dr. Lee Happel, is he within

your department?

A Yes.
Q. boes he have an official title?
A well, he is a professor of

neurclogy.

Q. well, I guess what I meant is:
Is he considered, 1ike, chair of the
Department of Intracperative Monitoring, if
there is such a thing?

AL There isn’t such a thing, but,

yes, he would be considered as the person who

59
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is in charge of dintraocperative monitoring.
Q. bo you have an opinion whether or
not intraoperative monitoring helps to reduce

fatrogenic injuries?

A I believe in general it does.

Q. why do vou believe that?

A well, intraoperative monitoring,
per se -- in my own more direct experience I

am involved in EEG intraocperative monitoring
for patients undergoing carotid
endarterectomy, And in that situation I
believe it's been shown to be a useful tool.

Also it intuitively makes sense that it would

be helpful.

Q. why does it intuitively make
sense?

A well, because if yvou are worried

about compromising a neural structure and vou
can menitor its function vou might be able to
detect 17 the function has been interrupted.
Q. Do vou know whether or not the
anesthesia agents called Pavulon and Zemuron
are neuromuscutar blockers?
A Yes, they are.

Q. would you agree with me that the
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use of neuromuscular blockades potentially
compromises the validity and the reliability
cf EMG monitoring?

MR. PARKER:

Asked and answered.

THE WITNESS:

It could if it was overdone.
EXAMINATION BY MR. BECKER:

Q. Are vou assuming that there --
that there were EMG's leads appropriately
placed in this case?

THE COURYT REPORTER:

I didn't hear that.

THE WITNESS:

Can you repeat that?
EXAMINATION BY MR. BECKER:

G. Are yvou assuming that Dr. Cheek
appropriately placed EMG Teads?

A Yes.

G. Okay. What is the basis of that
assumption?

AL well --

ME. PARKER:

It's an assumption, Mike. There
is a basis to conclusiocons, and an assumption
PrOFESSIONAL SHOETHAND KEPORTERS, INC. 01 Poydras Street I5E5 Hilton Avenue 401 Market Street
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15 an assumption.
EXAMINATION BY MR. BECKER:

G. why are you making that
assumption? How's that?

A I am making that assumption
because I know indirectly that pr. Cheek has
been highly regarded in the field of
intracperative wmonitoring. I know that --

Q. How do you know that?

A, -- 1 know that he's at one of the
premier institutions fTor clinical
neurophysiciogy.

Q. what's that? what institution is
that?

AL You didn't know he was at the
Cleveland Clinic?

Q. Cr. Cheek?

A Yeah.

Q. T didn't know he was at the
Cleveland Clinic. vYou mean today?

A No. At the time of the
intraoperative monitoring procedure, that's
where he was.

Q. Oh, I see. vYou know where he 1is
today?
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A I have no idea.

G. Do vou know whether or not --

AL wait. Let me backtrack on that.
He may have said -- it may be in his
deposition, which I have read. I just don't
recail.

Q. You haven't read his deposition?

AL I did look at his deposition,
Yes.

Q. well, is vour deposition -- 1is

his deposition referenced 1in your notes?

A I only received it a few days
ago.

Q. You only received what a few days
ago?

A, His deposition.

Q. Oof whom?

AL Dr. Cheek.

Q. vyou commitied to act as an expert

on this case before vyou saw what Dr. Cheek had
to say about what happened and didn't happen?
A That 1s correct.
G. Do vou have an opinion where the
EMG leads should have been placed for this

particular surgery, what part of this young
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man's body?

A. ves. I think they should have
been placed where I believe Dr. Cheek
described in his deposition he placed them,
which would have been on either side of the
anal sphincter and on both Tegs.

Q. Okay.

Do vou have an opinion whether
there was any -- this voung man had a

subclinical neurogenic bladder?

AL No, I don'ft,
Q. Doctor -~ and please appreciate
that I am being sincere in this guestion. I

understand vou are a c¢linical
neurophysioclogist and you run the residency
program there. But during -- and you'wve
indicated you can poetentially Tecture on the

13

topic, "intracperative monitoring,” but in the
real worid and freoem a practical standpoint
during a month, do vou ever actually engage --
have a discussion or come into the topic of
intraocperative monitoring?

MR. PARKER:

Objection to fornm.

THE WITNESS S
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Noe. I don't in any routine way.
EXAMINATION BY MR. BECKER:

Q. Do you have any -~ you said --
have vou ever lectured on intraoperative
monitoring?

AL Yes. I believe I have to our
residents and fellows.

G. Okay. when you lecture 1in
intraoperative monitoring do vou use kind of
like a PowerPoint presentation or do vou have
handouts or none of the above?

AL None of the above. And the only
reason I say that because 1it's been several
yvears at least since I have done that.

Q. Have you donpe it once or more
than once?

A Several times.

Q. Does Dr. Happel lecture to the
residents on intracperative monitoring?

A Yyes,

Q. boes he do it more often than you
dgo’?

A Yes.,

Q. Do we agree that it they were
doing the train of four on the ulnar nerve
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that doesn't necessarily reflect what's
happening in the lower part of this child's

body?

A well, that is correct, if yvou are

referring to during a surgical manipulation,.

Q. Right. But as Tar as utilizing
the site of the ulnar nerve from the train of
four, that wouldn't necessarily reflect
whether or not there is an agent, a
neuromuscular blockade impacting the Tower
part of the spinal column?

AL Oonly by 1inference,

Q. Do you know, Doctor, whether or
not it's bDr. Happel®'s practice for himself to
perform the t%ain of four, or does he allow
anesthesioclogy to do that?

MR. PARKER:

Obiection.

THE WEITNESS:

I don't know in every case what
his practice 1is.
EXAMINATION BY MR. BECKER:

Q. Can you agree with me, Doctoer, 1

they did a train of tour and hypothetically i

was twe out of four and then they augmented

f

T
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the neuromuscuiar blockers, that there would
1ikely thereafter for some period of time be
a -- i1f they retested again be a zero out of
four?

ME. PARKER:
Obiection.
THE WITHNESS:

T don't know. But if I was to
specutate on what might be happening, assuming
they were doing the monitoring, which incliudes
stimulating nerve roots as they were going
along, as long as they were getting responses,
again, I don't think they would attend too
much to the train of four. I am assuming they
performed the monitoring, which included
intermittently stimulating nerves --

MR. BECKER:
gkay --
THE WITRESS:
-- in the sciatic resection.
MR. BECKER:
--  you're not as -~
MR. PARKER:
Mike. Are vyvou Tinished, boctor?
THE WITNESS:
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Yes. I am Tinished.
ME. PARKER:

Okay. aAnd I am going to move to

strike.
EXAMIMNATION BY MR. BECKER:

Q. Are you assuming whether or not
there was any -- strike that.

You stimulate by providing an

electrical charge, correct?

A, Correct.

Q. wWhat veltage or intensity are vyou
assuming was done during these stimulations?

A. AT some point I bkelieve someone
mentioned 100 milliamperes. I am not entirely
sure about thét, because I am just referring
to some notes that I had made months ago. 1Is
that correct?

ME. PARKER:

He's asking you what assumption
vou've made and you may or may not have made
one. If vou made one, tell him; 1f you
haven't, tell him.

THE WITNESS:
I haven't. The only assumption I

have made is that what was being done was
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appropriate to the extent that they were
receiving & proper response.,

EXAMINATION BY MR, BECKER:

Q. Do vou know anything about br.
Cheek's drug and alcohol habits during June of
15967

A I was recently inftormed that he
did have difficulties with drugs and alcohol.

Q. bo vou know of a machine called a

Nicoiet viking?

A Yes.
Q. what is that?
AL It's a system that can be used

for intraoperative monitoring for evoked
potentials or for EMG recording.

Q. And should they have used the
Nicolet viking in this case?

A well, they have other vendors to
choose fTrom. It would not be inappropriate to
use a Nicolet viking.

Q. Mow, Tor the somatosensory evoked
potential they used a machine callied Cadwell.
Are you Tamiiiar with that?

A Somewhat.

Q. The somatosensory evoked
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potential machine, the SSEP?

A Yes.

Q.
Are you Tamiliar with that machine?

MR. PARKER:

He just answered the guestiocn,

THE WITNESS:

Cadwell 15 a maijor manufTacturer
of EEG equipment.
EXAMINATION BY MR. BECKER:
q. I am sorry. I didn't hear vour
answer, Doctor.
AL Cadwell is a major manufacturer

of EEG and monitoring eguipment.
Q. Do vou know whether or not ther

is a software package available for the S5EP

Cadwell machine such that it can also do MG
monitoring?

A T do not.

G. Let's go To your report, Doctor
You have it at hand?

A Gne moment.

MR. PARKER:

De vou need a break, Doctor?

We've been at 1t fTor a while.

I believe it was called Cadwell.

70
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THE WITHMESS:

It's okay.

MR. PARKER:

£everyone is ckav. I am the only
one suftering, Mike.

MH., BECKEHR:

How are you suffering, Alan?

MR. PARKER:

I've had a diet Coke and it was
gquite awhile ago, so I'm suffering. But go
ahead.

THE WITNESS:

Yes, I am ready.

EXAMINATION BY MR. BECKEER:

Q. In the second paragraph of vour
report, you referenced, Doctor, some ~-- “Some
substantial guesses about negliigence in the
gperative monitoring are being made.” Do vou

see that?

A Ts that on the first page?

Q. Yes, sir. First page.

A. Yeah, I do see that.

0. Are those your words? Is that

vour word, "guesses"?

Al Correct.
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Q. Are you -- 1s it vour opinion
that the opinions and conclusions by Dr.

Schwartz are not reasonable?

A Yes,
Q. why?
A well, in the materials I had

initially, he assumed there was no anal
monitoring. Subseguently -- or I guess he
assumed that they didn't have encugh equipment
to reccord enough channels to do proper EMG
monitoring. Then I received a Jetter where he
acknowledged the fact that there may have been
an additional piece of equipment, I believe
the Grass system, that would have provided
enough channels. So when I wrote my
statement, Dr. Schwartz was unaware that they
seemed to have adeguate eguipment to monitor

all of the parameters that Dr. Cheek

indicated.
Q. well, didn't --
AL Then --
Q. Excuse me. Go zahead.
A Then he made the point that under

no circumstances should there be neuromuscular

blocking, which 1s his opinion and it's not
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held by everyone else, and that that would
have prevented the recording ~- in his
estimation or his guess, of recording an EMG
signal if one stimulated the nerve roots. And
I don't -- I don't agree with that, either.
pr. Schwartz, like me, wasn't there. #He is
lacking certain data that would substantiate
nis doubts about the procedure, but becauses
he's lacking certain information he's assuming
that wrong things were done. 5So that's why I
say "substantial guesses.”

Q. okay.

Do you think Dr. Lee Happel would
be a more appropriate expert to be supportive
or critical of Dr. Cheek's conduct here than
YOou?

ME. PARKER:

Obhijection. You are not entitled
to that. That's not under Rule 26 discovery,
I had probably ocught to instruct the witness
not to answer it, but I am not going to do
that. Go ahead and answer it, Doctor, but T
object.

THE WITNESS.

I think it's reasonable for me to
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tock over the information provided and give a
response that 1s accurate about the case,
about the guestions raised, particularly, by
Dr. Schwartz.

I¥ you mean that somebody weould
malkke a more convincing expert witness because
their daily work involves intraoperative
monitoring, that may be. But if vou are
simply asking am I in a position to review the
facts of the case and comment in a meaningful
way about guestions that have been raised by
Dr. Schwartz and Neff, my answer would be yes.

EXAMINATION BY MR. BECKER:

Q. Do you have any criticism of br.
Neff's opinions -~ or disagreement?

A Iin my statement I have a brief
paragraph. Dr. Neff asserts that had the anal

sphincter been monitored there would have been
no biladder incontinence. However, the
technologist recalls this was part of the
menitoring routine. So as far as I could
tell, br. Neff was, in his deposition that I
had, basing his cpinion on the absence of anal
sphincter monitoring.

0. To be tair to Dr., Neff, 1 think
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monitored.”

AL Ne, T think at that time there
was socme uncertalinty as to whether or not it
had been monitored at all.

MR, PARKER:

I think vou are reading more
into Neff than he said, Mike. Maybe he will
change his testimony at trial.

MR. BECKER:

I will stand by my comment. And
I guess you are ¢going to have to wait until
trial, Alan, ftor that one.

MR, PARKER:

Yeah. I guess.

EXAMINATION BY MR. BECKER:

G. There is no indication in this
chart whether there was any type of -- where
the EMG leads were placed, correct?

A well, Dr. Cheek in his
deposition --

Q. MO,

A -~ 5ays he had a routine
placement --

G. Not deposition. Chart.
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AL That I don't know. From what T
nave seen in the chart I haven't seen a clear
description of where they were placed,

Q. There 1s no indication in the
chart who was actually interpreting the EMG
monitoring during surgery, is there?

A. Again, this whole situation seems
to revolve somewhat around assuming that
absence of proof is proof of absence. I think
you could turn the guestion arcund. If you

are asking was everything that happened

documented? Wo, it doesn’'t appear to have
been.
G. Have vou ever testified in a
courtroom?
AL Yes.
. How many times?
AL once.
Q. Bid yvou answer me?
MR, PARKER:
Once.
THE WITMESS:
Yes, I salid “"once.”
EXAMINATION BY MR. BECKER:
Q. What is your understanding as to
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what Dr. Gerson will say on this -- relative
to this case, what involvement he had?

MR . PARKER:

Dr. Gerscon hasn't been deposed.

M. BECKER:

Right. I know that.

THE WITNESS:

T don't know what he will say
about this case.
EXAMINATION BY MR. BECKER:

Q. You have not been told what he 1s
going to say?

A No. I don't know if he's going
to say -- no, I don't know what he’s going to
say. No one has said to me Dr. Gerson is
goeing to say anything in particular.

Q. And do you kﬂow whether or not
Gersocn 1s going to say that he was present
during the surgery?

A I don't know.

Q. And do you know whether or not

Dr. Gerson has already told individuals that
he wasn't present at surgery?
MRE. PARKER:

Obiection.
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EXAMINATION BY MR. BECKER;:

Q. It you know.

A Mr. Parker mentioned that he may
have said he was there or he wasn't there,

ATT T get was something very ambigucus, sc T
have no idea.

G. You mentioned in your report that
the documentation could have been a Tittle bit
hetter by Dr. Cheek?

AL well, T think there's -- there's
minimal documentation. I think, in view of
this case, it would be helpful now in
retrospect to have some more documentation.

Q. You say that Gerson and Cheek's
and Anesthesia could have been more detailed.
See tnat in the bottom left of yvour Tetter?

A I am not saying necessarily they
shouid have been more detailed, but certainly
they could have been more detailed.

Q. Is it vour experience thatr those
kKind of documentations are more detailed?

A My experience has been variable.

aAnd, again, my day-to-day interaction with

intraoperative monitoring is very Vimited.
q. You say in the beginning of that
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paragraph, "I find no clear evidence to
support the view the intraoperative monitoring
was inadeguately performed.”

Do you find any clear evidence
that the intraoperative monitoring was

adeguately performed?

A Yeah. The statements of the
peopie who were involved. In particular, that
is Dr. Cheek. I believe the --

Q. In the chart or the deposition?

A In the depositions,

Q. oh, okay. So when you say "clear

evidence” vou are referring to the depositions
as weil as the chart?

A well, I would also say I have no
reascn to suppose that something was not done
correctly.

Q. Are vou aware of any cases where
there was a lipoma resection where the child
or person preoperatively was asymptomatic of
any neurogenic biladder and immediately post-op
nad total dysfunction of the biadder?

A No. I don't have any direct
experience with that.

MR, BECKER:
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Doctor, I am going tc end on that
note. T thank you for vour time.
Aand Tet's go off of the record.
I want to chat with Alan Tor just a moment.
ME. PARKER:
while we are on the record, we
wiil read and sign.
THE VYIDEQGRAPHER:
We're going off of the record.
It's 1:01 p.m.
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REPORTER'S CERTIFICATE

I, NANCY LAPORTE, Certified Court
Reporter, State of Louyisiana, do hereby
certify that the above-mentioned witness,
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testify to the truth, did testify as
hereinabove set fTorth:

That the testimony was reported by me in
shorthand and transcribed under my persgnal
direction and supervision, and is a true and
correct transcript, to the best of my ability
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That I am not of counsel, not related to
counsel or the parties hereto, and not in any
way interested in the outcome of this matter.
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