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i 3
CUYRHOGA COUNTY, OHIO 1 STIPULATIONS
Cheryl Austin, Administrator of i .
the Estate of Sonoma Davis, deceased, 2 It is stipulated by and between
Plaintifrs, 3 counsel for the respective parties herein that
4 this deposition of MICHAEL 8. FIRSTENBERG,
e Fase Mo, 38701 5 M.D., a witness herein, called by the
HatroBeaith Medicai Ceater, et al., & Plaintiffs under the stafute, may be taken at
Defendants., 7 this ime and reduced o writing in stenotypy
””””””””””” VI DBOCONTERENCED DEFOSTTION OF 8 by the Notary, whose notes may thereafter be
MICHAEL S, FIRSTENBERG, ¥.D. 9 transcribed out of the presence of the
June 28, Z005 . .
3200 pom. 10 witness; that proof of the official character
Kinkots 11 and qualifications of the Notary is waived.
4516 Kenny Road 12
Columbus, Chio 13
Shayna M, Storts, Registered Professional Reporter | 1
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7
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20
21
22
23
24
25
2 4
i APPEARANCES: 1 Videoconferenced Deposition of
2 . 2 Michael S. Firstenberg, M.D.
3 ON BEHALF OF THE PLAINTIFFS. 3 June 28, 2005
4 FRIEDMAN, DOMIANC & SMITH 4 MICHAEL S. FIRSTENBERG, M.D., being
5 BONNA TAYLOR-KOLIS, ATTORNEY AT LAW 5 by me first duly sworn, as hereinafter
6 1370 Ontario Street, 6th Floor 6 certified, testifies and says as follows:
7 Cleveland, Ohio 44113 7 CROSS-EXAMINATION
8 . 8 BY-MS KOLIS;
g ON BEHALF OF THE DEFENDANTS. G Q. Doctor, for the record could you
10 SUTTER, O'CONNELL, MANNION & FARCHIONE | 10 please state your complete name?
11 COLLEEN H. PETRELLO, ATTORNEY AT LAW 11 A, Sure. My name is Michaei Sol
12 {Via videoconference} 12 Firstenberg.
13 1301 East 9ih Street, Suite 3600 13 Q. Allright. And, Dr. Firstenberg,
14 Cleveland, Qhio 44114 14 as you know,.my.name.is-Donna Kolis.for...
| Ceteye2g4saT T 15 identification purposes in the record. | do
16 cpetrelio@sutter-law.com 16 represent the estate of Sonoma Davis.
17 17 My purpose taday in taking your
18 18 deposition is o dlarify what invalverment you
15 19 may have had with Cheryl Austin, Sonoma's
20 20 mother, on | believe it's May 12, 2003,
21 21 Doctor, have you ever before today
22 22 given a deposition?
23 23 A.  No, | have not.
24 24 Q. Okay. I'm sure that Ms. Petrsllo,
25 25 who is representing Metro, had an opportunity
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5 7

1 to explain the process, bul since it is your 1 Q. That program itself was how many

2 first deposition, | just want to secure a 2 years?

3 couple things on the record. 3 A. It's - the path that 1 took was

4 Obviously you know that you've got 4 five clinical years with two additional

5 to answer each and every question orally; 5 research years.

& correct? 6 Q. The research years, are those at

7 A. Correct. 7 the end? the beginning? the middie? How does

8 Q. Allright. | assume that you know 8 that program run?

9 since you just rose your hand and took an 9 A, It'sin the middle and it was
107 cath that you are under oath just as if you 10 between my sacond and third year, second and
11 were in a court of law; correct? 11 third clinical years.
12 A.  Correct. 12 Q. Okay. What type of research did
13 Q. Allright. Today, Doctor, do you 13 you do?
14 have any obligations that may cause us notfo | 14 A, Hdid two years working at the
15 be able to speak uninterrupted? 15 Cleveland Clinic in cardiovascular imaging, and
16 A No. 16 ventricular or cardiovascular physiology.
17 Q. Okay. Fair enough. If for any 17 Q. Okay. Sowhen you were on service
i8 reasen you wish to take a break for personal | 1 at Metro on May 12th, 2003, you were
19 reasons or io confer with your counsel, you 19 essentially in the homae streich of your
20 should so indicate for the record and then 20 general surgery integrated residency programy,
21 you can have a break, alf right? 21 correct?
22 A. Sounds good. 22 A.  Yes, that is correct.
23 Q. Okay. Fair enough. 23 Q. Okay. Tell me how it is that
z24 Let's talk briefly, Doctor, about 24 through that program that you came to be at
25 the background and fraining that has fed you | 25 Metro.

6 8

1 to yaur current position; and candidly, | 1 A. The way that the program works is

2 don't know what your current position is, so 2 you rotate through different hospitals on

3 | guess we'll start there. What are you 3 different rotations, each rotation has a

4 currently doing? 4 different theme to it, and the program -~ the

5 A, {am one of the fellows in 5 university program it was the one that | was

6 cardiothoracic surgery down here at the Ohio | 6 part of at the time because if's always

7 State University. 7 changing, we rotated through University

8 Q. Okay. When did you begin that 8 Hospitals, the Cleveland V.A., MetroHealth

9 program? e Medical Center, and while it was still open
10 A. | started it approximately two 10 we rotated through Mount Sinai New York -
11 years ago. 11 excuse me, Mount Sinai in Cleveland.
12 Q. Okay. So maybe around July? 12 Q. Okay. Let's talk about your
13 A, Of 2003. 13 experience at Metro since that's obviously
14 Q. 1st? 14 what this case is about. How long had.you
15 A Yeah. 15 been at Metro at that point from -- 'mnot |
16 Q. Of2003. Justa couple months 18 asking the guestion very articulately. How
17 after you sought -- well, assuming that you 17 freqguently would you rotate through Metro?
i8 saw Cheryl Austin; correct? 18 A.  Ofthe five years total in the
1 A. Correct. 19 program | think | probably spent probably
20 Q. Before coming to Ohic State 20 close to half that, give or take a few
21 University two years ago, what program were { 21 months, actually at Metro in different
22 you enrolled in? 22 capacities.
23 A.  lwas a general surgery resident 23 Q. On May 12th, 2003, what capacity
24 in the integrated general surgery program at | 24 were you functioning in at Metro?
25 the University Hospitals of Cleveland. 25 A.  During the day | was the chief
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9 11
1 resident on one of the general surgery 1 A, During my time when | was doing
2 services, and since | was on call that night 2 research | got ATLS certified so that | could
3 t was on call -- the chief resident on call 3 fly with the life flight service, and that
4 in the hospital. 4 certification was good for five years and at
5 Q. Aliright. So you were aclually 5 the end of five years 1 did not renew it.
& on the general surgery service; correct? 6 & Can you tell me approximately what
7 A. Correct. 7 vear your certification lapsed? | don't have
g Q. Altright. Did you receive any g a resume in front of me, that's why I'm
9 training prior to that time in trauma 5 asking.
10 sus’géry’? 10 A, Sure. !understand. i probably
11 A.  Yes, I've - by that point | had 11 expired around July of 2003, |ihink it was
1z already completed actually four formal months | 12 still active at the time, but | would have
i3 as the chief resident of the trauma service 13 to go back to again my records.
14 at Metro, in addition o trauma experience as | 14 Q. Okay. Priorto starting at Metro
i5 & junior resident at Metro, as well as 15 - starting at University Hospitals, obviously
18 participating in trauma care at some of the 16 you must have gone to med school. Can you
17 other hospitals that we rotated through, aff 17 tell me where you went to medical school?
18 of which were trauma centers. 18 - A Went to Case Western Reserve
18 Q. Okay. You said that you had 19 University School of Medicine in Cleveland.
20 received four formal months in - and | may 20 Q. What year did you finish?
21 be mishearing you because I'm writing - 21 AL 1998,
22 A.  Sure. 22 Q. Okay. Aflright. And did you
23 Q. - and not looking at you, which 23 enier that program at UH immediately following
24 is really poor practice. But four formal 24 your graduation or did you do something else?
25 months in trauma surgery; correct? 25 A, Immediately following.
10 iz
1 A, Iwas the chief resident on the 1 Q. Ithink those numbers - yeah, you
2 trauma service running the frauma service at | 2 add seven that would make you finished in
3 the time. 3 2003. Okay.
4 MS. PETRELLO: At Metro. 4 All right. Dr. Firstenberg, in
5 A. At Metro. 5 anticipation for today's deposition, what
5 Q. At Melro, okay. And when did that 6 material did you review?
7 time period occur? 7 A.  The parts of the chart that were
8 A. That was -- there were two 8 provided for me, the medical record that were
9 fwo-moenth blocks that were during my fourth | ¢ provided for me.
10 year. 1 would have to go back to the 10 Q. Okay. Allright. Do you have
11 schedule, but | believe two months of it were {11 that in front of you?
1z at the beginning of my fourth year and then 12 A, Yes,
13. two months were a little bit later on in the 13 Q.  Okay.
14 year . i4 oo MS.PEIRELLO: He's got my copy.of-—f...-
....... TG Okay, it not all that. 5™ s records, Donna.
16 important. | was -- just if you knew, that 16 BY MS. KOLIS:
17 was fine. 17 Q. Okay. The way that you phrased
i8 A.  Yeah. 18 it, once again, | sometimes read too much
19 Q. Doctor, are you ATLS certified? 19 into answers; you read the paris of the chart
20 A, Currently | am not ATLS certified. 20 that were furnished to you. Did you have
21 Q.  When you say "currently,” did you 21 the whole chart of the hospitalization?
22 at one time cbtain it arid then not recertify? 22 A. s this the whole chart?
23 A, Yes. ) 23 Q. I you know.
24 Q.  Okay. When did you obtain 24 A.  1mean, Fve seen entire charts of
25 initially your ATLS certification? 25 hospitalization and they can be thousands of
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1 pages of junk. 1 chart did it refresh your recollection as to
z Q. Right. 2 the event?
3 A, Andso- 3 A, Yes.
4 Q. Soyoudon't know? 4 Q. Can you approximate for me or give
5 MS. PETRELLO: Yeah. Donna, | 5 me the markers that would indicate to me when
& probably - although | don't remember, | 6 you actuaily arrived in the emergency
7 probably did not send him the baby's chart. 7 department to assess the patient?
8 t probably only sent him the E.R. record and g A, Thereis a —there is a trifold
9 maybe the O.R. note. I'm not sure. 9 iry the chart which is the nursing
10 MS. KOLIS: Okay. 10 documentation that indicates when | was paged
11 THE WITNESS: | do not recalt 11 and when my -- when they documented my
12 seeing the baby's chart. 12 arrival.
13 MS. KOLIS: Ckay. That's fine. 13 Q.  Okay. Unfortunately, because |
14 BY MS. KOLIS: 14 chose to be in Cleveland, 'm not sitting
15 Q. Docior, did you actually evaluate 15 with you.
16 and care for Cheryl Austin on the 12th in 16 MS. PETRELLO: it's the trauma
17 the emergency department or the trauma bay? |17 flow sheet, Donna.
18 A, thelped participate in her care, 18 THE WITNESS: Yeah.
19 Q. Before she went upstairs to 19 MS. PETRELLO: You know where it
20 surgery? 20 has the trauma team signatures?
21 A, 1did see her before she went up 21 MS. KOLIS: That's exactly where |
2z to surgery, before she went up io O.B. 22 am. That's the page.
23 Q. Ckay. Did you record notes or 23 BY MS. KOLIS:
24 findings from your participation in that care? 24 Q. Soitindicates you were actually
25 A.  The physical findings during her 25 paged at 1701 and arrived at 1728, perhaps?
i4 16
1 assessment were documented by one ofthe | 1 A, Yes.
2 nurses in the emergency room as outlinedin | 2 Q. Iread that as an A, but I'm not
3 the chart, which is how they do things at 3 sure.
4 Metro. 4 So that telis you approximately
5 Q. Okay. 5 when you airived; is that a fair statement?
A A. Aswell as a separate ancient 3 A, Usually that's when the nurses
7 history and physical is written by one of the 7 notice that the people are there, but | think
8 junior residents. 8 that's a reasonable statement.
9 Q. Okay. Sothe answer to the 9 Q. Allright. At the time that you
10 question, so that I'm clear about it, and } 10 arrived in the emergency department, did you
11 think you were clear in your answer, but | 11 speak with Cheryl Austin?
12 like the record to read a certain way, is 12 A. 1amsure | said heilo to her, as
13 that from the time she was admitted to Metro 13 is my customary.
14 fallowing the auiomobile accident but before | 14 Q. Okay. | probably should ask a Lo
15 she was taken upstairs to O.B., thereisnot | 15 better question. Did you take an independent |
16 a written note recorded by yourself; correct? | 16 history from her retative to the collision
17 A. | don't believe | wrote a note in 17 and then her complaints following that event?
13 her care. i3 A. I did a brief assessment of the
19 Q. Okay. All right. Given that you 19 situation and evaluated her.
20 did not record notes yourself, or dictate a 20 Q. Okay. When you say you did a
21 summary of the events that occurred, I'm 21 brief assessment and evaluated the situation,
22 going - if i's okay with you, I'm going to 22 please tell me what you mean by that.
23 call it "downstairs” so | don't have to 23 A, Well, | asked her i she had any
24 quibble about whether it's E.D. or trauma. 24 major medical problems, if she had any
25 But while she was downstairs, on reading the | 25 previous surgeries, what was bothering her, if
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1 there was something in particular that was 1 category of biunt abdominal trauma, meaning,
z hurting. And then | did not go info -} Z you know, she had abdominal pain that we
3 di¢ not feel the need to repeat at length 3 needed to figure out what the cause of it
9 all the things that had already been done and 4 was, and there was a full spectrum that that
5 documented, but just for my own understanding | 5 consists of.
6 of what was going on getting a brief & Q. Okay. So your heading as you say
7 assessment as to where she was, 7 of this spectrum is blunt abdominal trauma?
8 Q. Allright. | guess my question is a A, Yeah.
9 this -- and once again, I'm not going o ask 9 Q. And you were considering ruling in
10 it particularly well, It would appear from 10 or rufing out, | suppose, certain conditions
11 the charting in the record that the primary 11 that could cause or contribute to the
12 survey or initial assessment of the patient 12 bilateral Jower abdominal pain; correct?
13 had, in fact, been completed — 13 A.  Correct.
14 A.  Correct. 14 Q. Doctor, to the best - to your
15 Q. -- before you arrived? Would you 15 knowledge as to where you were educationally
16 agree with that? 18 at that peint, contained under the
17 A.  Yes. Yes. 17 classfification of blunt abdominal traumain a
i8 Q. Altright. Would you say that 18 person who is six months pregnant, should a
1 from ABC standpoint that Cheryl Austin seemed | 19 consideration of abrupted placenta been within
20 stable? 20 that differential also?
21 A, Yes. 21 A Yes,
27 Q. Okay. Was there anything 22 Q.  And that's something you knew
23 significantly abnormat in yvour survey of this 23 because you were ATLS cerlified, and there's
24 particuiar patient? 24 a chapter on biunt abdominal trauma in
Z5 A, Well, 1 did notice that she was 25 pregnancy, is there not?
18 20
1 compiaining of abdominal pain to my exam, and | 1 A. Tl take your word for it, but
2 did notice that she had some variations in 2 yes.
3 her blood pressure, but not in her heart 3 Q. lthinkit's Chapter 11. Yeah, it
4 rate; and that she seemed to be breathing 4 would be Chapter 11.
3 quite comforiably. 5 A Okay.
& Q. Okay. Now, justto be clear, | 6 Q. Inreviewing the chart — and I'm
7 have documentation, and when you say 7 just asking things that you may or may not
8 "trifold,” 1 don't have a trifold, I've got a a8 remember, but today is my only chance to know
9 photocopy. g what you do or don't remember. Do you have
10C A.  I'msureit's the same thing. 10 a recollection of Dr. Lewis indicating that
11 Q. Itprobablyis. Because 11 he could not find the fetal heart tones?
12 immediately following this sheet or probably 12 A. lrecali a concern about difficulty
13 two or three into it where it shows the 13 in gelting adequate fetal heart tones.
L initial assessment it shows that the abdomen 114 Q.. DidDr. Lewis discuss thatwith—
TET was assessed at 1716 and the findings were 15 you?
1 positive bowel sounds with bilateral abdominal 16 A, He did mention it.
17 pain - bilateral lower abdominal pain; 17 Q. Okay. Were you at that fime or
18 correct? 18 were you or had you been trained in the
19 A, Correct. 18 technique of cbtaining fetal heart tones?
20 Q. Okay. Doctor, at the point that Z0 A. No, we relied on the OB/GYNs for
21 you did your brief second —~ I'm going to 21 their assessment of that,
22 call it a brief secondary survay, although 2 Q. Okay. Doctor, did you at any
23 it's not technically one. Did you have a 23 point while Cheryl Austin was downstairs ask
24 differential diagnosis for the patient? 24 for an obstetrical consult?
25 A, Well, she was lumped into a8 25 A, We did ask OB/GYN fo evaluate them
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21 23

1 -- evaluate her, excuse me. 1 reading, OB/GYN were phoned, informed of the

2 Q. Okay. Have you been made aware of | 2 patient's status on arrival -- upon her

3 the content of the deposition testimony of 3 arrival to the trauma bay.

4 other people in this case? 4 . Dr. Firstenberg --

5 A.  No, [ haven'l. 5 A, Soit sounded like without having

6 Q. Okay. Tothe best of your & the exact time documented, it sounds

7 recollection, since there's not a recorded 7 relatively early In her assessment.

8 note, did yvou, vourself, personally call 0.B. B Q. Right. Just so that you and |

9 at any time while Cheryl was downstairs? 5 are clear, you are reading from Gregory
14 A, 1 think O.B. was already called -- 10 Lewis's discharge summary; correct?
11 according to the documentation, O.B. had il A, Correct.
12 already been called by the emergency room | 12 Q. Orthe summary note?
i3 attending, Dr. Lewis. 13 A, Yes.
i4 Q. Can you tell me based upon what 14 Q. Thetyped note?
15 yau're calling the documentation -- 15 A, Correct.
is A. Yeah. ig Q. And because | guarantee you that |
1 Q. -- each time you believe O.B. was 17 have not seen anything listed where it says
18 called by Dr. Lewis? ig in handwriting "placed phone cail io O.B."
19 A. Let me check here to get the 19 and that's why | was curious as fo if you
20 fiming. 20 had seen something | hadn't seen or if you
21 Q. Sure. _ 21 actually knew what time they were called?
22 A. | don't know if the documents -- 22 MS. PETRELLO: Wait a second,
23 MS. PETRELLO: Bonna, let me just 23 Donna.
24 clarify something. Did you — did you ask 24 Do vou need to get that?
25 him if he's read the depositions or if they 25 THE WITNESS: No.

22 24

1 were discussed with him? Because [waniio | 1 MS. PETRELLO: Are you sure?

2 make sure that we've answered. He hasnot | 2 THE WITNESS: Yeah.

3 read the depositions. Have you? 3 MS. KOLIS: That's all right.

4 THE WITNESS: No, no. 4 MS. PETRELLO: That was his

5 MS. PETRELLO: | didn't send you 5 beeper.

6 any depositions. 6 MS. KCLIS: | figured as much.

7 THE WITNESS: No, | did not get 7 BY MS. KOLIS:

g any of the depositions. 8 . Right. So you really dor't know

9 MS. PETRELLO: But in the course ] what time they were called?
10 of our discussions | probably have shared 10 A. | don't know what time they were
i1 with him some of the testimony so far. So | it called.
iz just want to make sure that that's clear, 1z Q. Did you get the sense, If you can
i3 because 'm not sure, your answer (sic)may | 13 reconstruct it, given there's no documentation

14 . have been misleading. | can't remember 14 that I'm aware of - is your recoliection . .

15 exactly how you asked it. S 15 that by the time you arrived at 1728 that |
i6 THE WITNESS: | have notread the 16 Dr. Lewis had already encountered difficulty
17 depaositions by the other people. We'rejust |17 obtaining fetal heart tone?
18 trying to frack a sense of the time here 18 A, The — my assessment was that they
i9 that they were called. 19 had already attempted {o evaluate her -- they
20 BY MS. KOLIS: 20 had already completed a primary and secondary
21 Q. Right, you may - I'd be curious 1 survey; and that there was some concern about
22 to tell whether you could tell by 22 whether they had adequately heard her fetal
23 documentation what time O.B. was called? 23 heart tones. .
24 A. According to Dr. Lewis's note, the 24 Q. Okay. Interms of who made the
25 attending, they were notified -- I'm just 25 primary decision as to what battery of tests
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25 27
1 or, you know -- | guess that's the best way 1 sign and in a pregnant woman that a
2 to ask it, the battery of tests or the order 2 significant blood loss was occurring?
3 of evaluation for this patient, who is in 3 A.  Profound tachycardia; hypotension
4 charge, yourself or Dr. Lewis? 4 that is refractory fo various maneuvers;
5 A.  The - technically Dr. Lewis is in 5 altered mental status; evidence of decreased
& charge, but those decisions -- 6 peripheral circulation where pulse is; cold
7 Q. Becausebe - 7 and clammy skin; diaphoresis; impaired
a8 A.  Because he is the attending. g capillary refill; obvious evidence of
9 Q. Okay. 9 hemorrhage. Those are the major things.
10 A, And for — well, in the context of 10 Q. Would you agree that because of
11 Level 2 trauma patients, which she was, the 11 increased intravascular volume a pregnant
12 frauma team serves as a consulting service. 12 patient can lose a significant amount of
i3 And so any decisions as to what tests should 13 blood volume before they become tachycardic,
14 or should not be performed, those are usually 14 hypotensive or experience other signs of
15 made in joint discussion between the frauma 15 hypovolemia?
16 team and the trauma team and the emergency 16 MS. PETRELLO: Donna, I'm going to
17 medicine team as represented by the emergency | 17 object. No. 1, | don't know what you're
18 medicine attending. ig reading from. 1 think it's unfair. He
19 Q. Okay. And you were the consultant 19 hasn't seen it; and also this is approaching
20 for the trauma team; correct? 20 expert testimony. And he's not an expert.
21 A. Correct. 1 MS. KOLIS: Well, I'm testing his
22 Q. Allright. Andis i, infact -- 22 level of knowledge at the time that this
23 well, Pr. Gaglardi has indicated to me that Z23 patient presented, and | can tell you, quite
24 he was not in attendance downstairs. Is that 24 frankly, where I'm reading from. !'m reading
25 your recollection? 25 from Chapter 11, Trauma in Women, ATLS, and
28 28
3 A.  Correct. 1 the pertinent in effect version for that
z Q. Did you at any time while Cheryl 2 time. And I'm reading assessment and
3 was downstairs call Dr. Gaglardi for any 3 management of pregnant women with blunt
4 reason relative to this patient? ) abdominal trauma. That's exactly what I'm
5 A, Hdon't remember talking to him 5 reading from.
6 while she was down there. a MS. PETRELLO: Okay. But we don't
7 Q. Okay. Allright. Interms of - 7 have it in front of us, and you're only
g we're just going to do it this way. I'm 8 taking one sentence and, quite frankly, that's
9 going to read you some statements | think is 9 unfair to this witness. So to the extent
10 the easiest way for me to do it 10 that —
il A, Okay. 11 MS. KOLIS: | don't know ~-
12 Q. And see if you agree or disagree 12 MS. PETRELLO: Justwait. To the
13 in terms of what I'm saying. 13 extent, Doctor, that you can answer that
14 g-back to -- looking at Cheryl . 14 -question without seeing the entire chapter, go |
15 Austin, we've already established and you've |15 ahead.
16 answered that her ABC's were stable; in other 16 A.  The evaluation of pregnant women
17 words, she had a patent airway; correct? 17 can be very challenging because of, one, the
18 A, Correct. 18 reasons that you specify, the stress and
19 Q. Okay. Seemed to be adequately 19 emotional aspects; and often the pain can
20 ventilated; correct? 20 cloud and blunt some of those responses if
21 A. Correct. 21 there's any drugs or substances on board. As
22 Q. She had good effective circulatory 22 you can see, the entire picture can be very
23 volume, as best you could tell? 23 cloudy, and that is why as a trauma team we
24 A, Yes. 24 are obligated to use the extent of available
25 Q. Okay. Doctor, what would be a 25 resources to try to make a comprehensive
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29 31

1 evaluation without relying on any one piece 1 26-week-old fetus.

2 or even a couple of pieces of information to 2 Q. Doctor, who was the consultant for

3 potentiaily make misleading decisions. 3 Scnoma Bavis downstairs in the hospitai?

4 Q. Okay. Thank you very much for 4 A, That would be —~ that's the role

5 that answer. 5 of the OB/GYNSs.

5 Would you agree with me that in 6 Q. Well, correct me if 'm not wrong,

7 the emergency department/rauma service that 7 there was no consultant in attendance for

8 there were, in fact, two patients there that 2 this child downstairs in the hospital;

g day, Cheryl Austin and her child? 9 correct?
10 A, ltwas just Cheryl Austin. Our 10 A, Our obligation was to make sure
11 obligation was to Cheryl. 11 that the mother, as is outlined in the
12 Q. Okay. You do not believe that a 12 practice of frauma, gets the best care so
13 trauma doctor has an independent responsibility § 13 that she can survive to then potentially
14 to assess the fetus? 14 deliver and make sure that she does the best
15 A, That is why we get consultants 15 that she can. And then when we are
16 involved, Qur focus -- the focus - | mean, 16 satisfied that she does not have immediately
17 obviously those things play into ocur 17 and potentially life-threatening injuries, then
18 decision-making, but our primary focus is the 18 we can shift our focus to some of the other
19 care and well-being of the mother. 19 issues, which in this particular case is her
20 Did that answer your guestion? 20 unborn baby.
21 Q. Waell, | think that may have. | 21 Q. Whose responsibility is it to get
2z don't know that | like the answer, but... 22 a consultant downstairs to evaluate fetal
23 A.  Well we are there 1o advocate. 23 well-being?
24 MS. PETRELLO: That's ali right. 24 MS. PETRELLO: Objection. Go
25 You've answered the question. 25 ahead.

30 32

1 THE WITNESS: Okay. 1 BY MS. KOLIS:

2 BY MS. KOLIS: 2 Q. You can answer it.

3 Q. Let's do it a different way. 3 A. | don't understand what you mean

4 Cheryl Austin is complaining of lower 4 by getling somebody downstairs. | mean,

5 abdominal pain; correct? 5 physically going - | mean, we call

& A.  Correct. 6 consultants ali the time. We give them the

7 Q. You've already admitted that that 7 information that is readily available. If

8 is potentially a sign of an abrupted 8 that information changes, we call them back.

o placenta; correct? 9 And as experts in their particular areas,
10 A, Potentially. ‘10 they rely on that information to whether they
11 Q.  Okay. Solwantto know if 11 feel they need to come down right away or
12 you're saying that you have no independent 12 whether they need to wait for other issues to
13 obligation in a situation where we have the 13 resolve first. We can't physically drag
14 presertation of a pregnant woman who is 14 somebody. down
15 " reported 1o be 26 plus weeks pregnantto 115 Q. Did you — okay. That's a fair
16 assess the fetal well-being? 16 enough answer.
17 MS. PETRELLO: Objection. Asked 17 And | gather from what | have read
18 and answered. Go ahead. Go ahead. Youcan { 18 from Dr. Lewis's discharge summary your
19 tell her again. 19 recollection and his own testimony, which you
20 A.  Our obligation is to the well-being 20 haven't seen, is that at least two phone
21 of the mother and to advocate for her 21 calls were placed to O.B., but they advised
22 survival, so to speak, and well-being. And 22 that you should just continue with your
23 that is why we get consultants involved who 23 evaluation, and when you were done that you
24 serve as advocates for other faciors that 24 could have her come upstairs; correct?
25 involved; in this particular case, her 25 A. 1believe that's what's documented,
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1 correct. 1 ‘ MS. PETRELLO: And right below
2 Q. Okay. Inyour fraining as a z that it says, "Fetal ultrasound per Dr.
3 frauma surgeon, and I'm going to limit it to 3 Werner,” that's what he's looking at.
4 that -- | take it you have no OB/GYN | MS. KOLIS: Right. My guestion
5 training. We'll start with that; correct? 5 is: There's no findings from that, and |
6 A.  Correct. | mean in the scope of 6 can't find any fetal ultrasound findings in
7 our generai surgical training there is no 7 the chart. That's why I'm asking.
8 formal OB/GYN experience. 8 MS3. PETRELLO: Oh, you mean the
9 Q. Okay. Inyour medical training e results? I'm not sure -- maybe ask your
1a and experience, whichever rotations it was, 10 question again, because | think we're both
i1 what was your belief as to what you would be 11 confused.
12 looking for in order to recognize a possible iz MS. KOLIS: Right. Right.
13 placental abruption? 13 BY MS. KOLIS:
14 A, Vaginal bleeding would be a concemn 14 Q. Well, I'm confused because of the
15 that there may be something going on; 15 chart, so et me ask it this way: Did you
16 obviously severe abdominal pain will place 16 see someone perform a bedside fetal
17 abruption as somewhere in an extremely long 17 ultrasound?
18 differential; and the very fact that she was 18 A, An ulirasound according to the
19 pregnant would, in my opinion, mandate getting § 1% documentation -- [ do not -
20 the OB/GYNSs invoived for just doing what they | 20 MS. PETRELLO: She's asking if you
21 do best, and thai is assessing a pregnancy. 21 saw it.
22 Q. Doctor, was a bedside fetal 2z THE WITNESS: Yeah.
23 ultrascund performed in the emergency 23 BY MS. KOLIS:
24 department? 24 Q. Yeah, just asking if you saw it.
25 A.  1did not perform one, but it 25 A. | don't remember specifically
34 36
1 looks like from the documentation that | 1 seeing it. I'm not denying what the
2 think before | arrived they tried to get 2 documentation says, | just don't remernber
3 heart tones. 3 seeing it.
4 (. Okay. By ultrasound? 4 Q. Okay. And would you agree with me
5 A, They - yes, yes. And according 5 that in the note that constitutes the
& {o the documentation it looks fike that was & emergency department and trauma department
7 done after | had arrived, that they tred 7 downstairs assessment, there aren't any notes
8 getting heart tones. 8 that indicate what the fetal ultrasound
9 G Can you tell me where in the 9 revealed —
i0 documentation you are looking? 10 A, Correcl.
i1 A.  Thatis the -- again, the trauma 11 Q. - if it ocourred; right?
i2 flow sheet. It's the same page that we 12 Who is Br. Werner?
13 referred to earlier that documents my arrival 13 A.  1believe she was one of the
14 tothe emergency department -- the trauma | 14 . emergency medicine residents atthetime.. .
15  bay, excuseme. 15 Q. Canemergency medicine residents
i6 Q. itake it you're referring to line 16 perform fatal ultrasound?
17 3 which says, "The bedside ultrasound shows | 17 A, bdon't know if that's within the
18 fetus” — 18 scope of their practice at the level of their
19 MS. PETRELLO: No. Donna, you 18 training, whether that is something that they
20 know the page that has the trauma team 20 are adeguately frained for.
21 signatures? 21 Q. Okay. And you, yourself, dom't do
22 MS. KOLIS: Right. 2z fetal uitrasound, correct?
23 MS. PETRELLO: And then right 23 A, tdonotdothem.
24 above that it says 1745. 24 Q. Okay. Okay. So you were going
25 MS. KOLIS: Right. 25 way back to what you and | were talking
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1 about a litlle bit earfier. You had a broad i the frigeminy?
-2 general diagnosis of biunt abdominal trauma? 2 A, Yes.
3 A.  Yes. 3 Q. Okay What were you attributing
4 Q. Based upon her presentation of 4 that o7
5 pain; correct? 5 A. There was some concern that she
6 A.  Correcl. & may have sustained a cardiac contusion as
7 Q. What did you think should happen 7 part of her injury.
8 to evaluate that finding? 8 Q. Okay. After 1805 would you agree
9 A.  She needed a CAT scan of her E with me there is no documentation as to her
10 abdomen and pelvis. 10 hasic vitals; biocd pressure, puise,
11 Q. Okay. And was that your decision il respiratory rate, anything of that nature?
12 or did you discuss it with Dr. Lewis? What 12 MS. PETRELLO: |ihink it's 1805.
13 did you two do? 13 | think you said 16 -
14 A, We jointly discussed it and we 34 MS. KOLIS: 1 didn't mean to say
15 agreed that that should be -- what shouid be 15 that. It was 6:05 or 1805, whichever you
16 the step taken. 16 want to make it.
17 Q. Okay. Boctor, in the charting it 17 A, 1don' think that | have seen any
18 says, "Care assumed by trauma fransport team | 18 from that time on.
18 at 1805," on the same page, that same trauma {19 Q. Ckay. Inreviewing the CAT scan
20 flow sheset, 20 resulis, ¥ you did - and have you had an
21 A, Yes. 21 opportunity to review those?
22 Q. Okay. My understanding from the 22 A, Yes.
23 deposition of someone else is that the trauma 23 Q. Okay. Based upon the information
24 -- someone from the trauma team, specifically 24 contained in thai document and the deposition
25 Dr. Fulop and a nurse, would have taken 25 testimony of another witness, it would appear
38 40
1 Cheryi to the CAT scan; correct? You didn't i that they got her in there and they didn't
2 take her; right? 2 encounter any difficulty in doing the CAT
3 A. | did not take her. 3 scan. Would you agree with that?
4 Q. Youdoen't recall being in the CT 4 A. It sounded like a pretty
5 room with the technician watching the film as 5 straightforward exam.
& it ran by; correct? & . And you have had patients who have
7 A. ldon't remember them showing up 7 had CTs at Metro prior to Cheryl; correct?
8 on the monitor, carrect. 8 A.  Correct.
G Q. Okay. Allright. Do you have a 9 Q.  Alfright. Would you say that an
190 recoliection if it was busy in the E.D. that 1o assessment that it takes approximately for an
11 day? 11 abdominal and pelvic CT to be performed is
iz A. It seemed busy, but it didn't seem 12 about maybe 20 minutes?
i3 disproportionately busy or out of control, so 13 A, Al told, probably a litte bit
14 to speak, from times that | remember at 14 _longer, maybe, you know, by the time you ...
15 Metro. - ' 15 bring the patient over if they have had, you
16 Q. Okay. Interms of nursing 16 know, confrast, if they have had problems
17 documentation, which I'm sure you may have 17 with IVs. [ mean, that time can be
18 had an opportunity io review, it seems that 18 extremely variable.
19 Cheryl Austin was being monitored for blood 19 Q. Okay.
20 pressure, pulse, respiratory rate, temperature 20 A, But the actual time to do the
21 and pulse ox from 1713 through 1805. Boyou |21 procedure is probably only about 15, 20
22 know - have you seen that page? 22 minutes.
23 A, Yes, we're locking at it now. 23 Q. Okay. Inthis particular instance
24 Q. Okay. Great. 24 were you told what was found at the time of
25 Were you aware of the bigeminy and 25 CT?
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1 A, Twentto go review the CAT scan 1 with Cheryl Austin again before you saw her
2 results myself with the radiologist. 2 in surgery upstairs?
3 Q.  When did you do that? 3 A, After | went over the CAT scan
4 A. She was still down in the 4 results and looked at the CAT scan | went to
5 emergency department at the time, so the 5 go back and fo see how she was doing, to see
& exact time | don't recall, but it was in ) how she felt, felt her belly again, and toid
7 that time window that she was stilt in the 7 her that we were going to be getting her up
3 emergency department. 8 to O.B.to be assessed.
9 Q. So Dr. Fulop didn't come back and 9 Q. Okay. And when you saw her,
10 tell you what was seen on CT. Did you get 10 Doctor, do you remember it being that she was
11 a phone call for you to come look at the 11 in a hallway at that point?
12 film or you just wanted to see it? 12 A.  Shewas -- the way that the
13 A, lit's been my practice to try to go 13 emergency room at Metro was - well, was set
14 over the scans myself as much as | couid. 3 up, because they have since redecorated, s
15 Q. Okay. But sitting here today, you 15 that there was the centrai nursing station,
L6 don't actually know what time that occurred; |16 and if you can imagine sort of an H type
17 correct? Do you know -- 17 configuration, she was in one of the prongs
18 A. The exact time | don't know other 18 of the H right in front of the nursing
19 than she was still in the emergency 19 station. If we had a map | couid probably
20 department at the time. So | mean, | can 20 identify if, but she was essentially in front
21 narrow it down to, what is that, about a 21 of the nursing station.
22 half hour, 45-minute window. Butit had been | 22 Q. Okay. And she was not being
23 after the scans had been printed out and 23 monitored at that point; correct?
24 before she had gone upstairs. So probably 124 A, To be honest with you, | don't
25 within - like | said, probably within about 25 remember if she had had a portable monitor on
42 44
1 somewhere in that 20-minute window. i her or nct. But...
2 Q. Okay. And based upon — if you 2 Q. ¥ she was being -
3 know, based upon what you saw on the CAT 3 A, |don't know.
4 scan, what was your impression of the problem 4 Q. There are no recorded findings
5 or problems that Cheryl was having? 5 after 1805; correct?
6 A, When | reviewed the scans with the 6 A, From what I've seen in the
7 radiologist | remember we had noticed that 7 documentation, | haven't seen anything
8 her major solid organs all appeared fo be 8 indicating that she was.
g intact, particularly the spleen, the liver, G Q. Allright. And then you —~
10 some of the lower cuts of the lung; that, 10 MS. PETRELLO: Hang on a second.
11 however, we did appreciate some fiuid in the 11 Do you need to get those?
12 abdomen, but particularly in the context of 1z THE WITNESS: No, no. Yeah.
13 somebody who is 26 weeks preghant | remember | 1 They know I'm not at the hospital. Yeah.
14 there being some discussion as to what the 14 That's fine e T
15 significance of that was as we typically LT e PETRELLO: Bacaise that me |
16 don't get routine CAT scans in a patient at 16 the third time it went off.
17 that point in their -- 17 (Brief interruption.)
18 Q.  Pregnancy; right? 18 BY MS. KOLIS:
19 A. - pregnancies, yeah. 19 Q. Did you then go tell Dr. Lewis
20 Q. Okay. Did you actually -~ after 20 what you saw on the CAT scan?
21 you reviewed the findings with the 21 A. | believe discussing with him that
22 radiologist, did you have a recoilection of 22 there was some fluid in the abdomen.
23 speaking with Cheryl Austin again? 23 Q. Okay. Because the charting
24 A.  Yes. 24 reflects it's not you, but it is at 7:10, or
25 Q. Spesking -- I'm sorry, speaking 25 however you want {o call it, the time Dr.
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1 Lewis is recorded as saying she can go o 1 probably -- as 1 was not responsibie at that

2 Q.B.; comrect? 2 point for her ongoing care, it was more --

3 A.  Yes, 3 just more trying to just comfort her and

4 Q. Aliright. How socn after Cheryl 4 reassure her.

5 was fransferred up to O.B. were you alerted 5 Q. Reassure her that what?

& to the fact that you might have to attend a & A.  That she was doing well and

7 surgery? 7 that --

8 A. They called us back probably about 8 Q. Oh

9 - prohably about 10 to 15 minutes or so ] A. - from our evaluation that we
10 after she had arrived up there. 10 were happy with how she was doing.
11 Q. Okay. As you sit here {oday, in 11 Q. Doctor, do you know how long it
12 recalling the events, did anyone on the O.B. 12 takes from the time of an abruption to when
i3 team ask you why she didn't come up earlier? ;13 a baby will become hypoxic, or is there a
14 A. N, I don't recall that, 1 time frama?
15 Q. At the time that you attended 15 MS. PETRELLO: Objection. i you
16 Cheryt Austin for this what | call the trauma 16 know.
17 part of the surgery or the consultation, were 17 A. | don't know the exact time. |t
18 you aware of the fact -- you became aware 18 would be speculation. )
19 that she had had an abrupted placents; 19 Q. Okay. Other than Cheryl Austin,
20 correct? 20 at any time prior to that date, and | don't

i A.  Notwhile she was — not at any i care about anything that's happened o you
22 point that she hadgoneuploL and D. | 22 after that date, have you ever been involved
23 don't think | understand the question, but... 23 in a situation where you were evaluafing a
24 Q. Right. 1didn't ask it well. 24 patient in an smergency department potentially
25 You became aware once you got to 25 for a placental abruption?

46 48

1 the surgery that there had been an abrupted | 1 A.  Inthe scope of a trauma or

Z placenta; correct? 2 overall?

3 A. Correct. 3 Q. Yes. No. Firstof all, just in

4 Q. Okay. And did you inquire about 4 the context of a trauma.

5 the condition of the chiid? 5 A Well, as we discussed previoustly,

& A. Yes. 6 compiications of pregnancy such as that always

7 Q. And what did you find out? 7 need to be included in the differential when

g A.  That the Apgar scores were 8 you're evaluating any trauma patient as either

9 suboptimal and that they were going to be 2 a cause of their frauma or as a secondary
i0 taking the child off to the necnatal 10 factor to it.
11 intensive care unit. 11 Q. Once again, bad question on my
iz Q.  After the surgery did you write 12 part. 'm asking you if you ever previously
13 any notes in the progress notes? 13 participated in, and | think you probably
14 —A.___|probably wrote a progressnote, {14 answeredit, butit's the way f asked the .. .
15 and | know | dictated an operative note, as | 15 question — if prior to the time you had the |
i¢ well as writing her a postoperative orders 16 opportunity to be involved in the care of
17 and admission {o the ICU. 17 Cheryi Austin, do you recall another occasion
i8 Q. Okay. Did you talk with Cheryl 18 where you would have been evaluating somebody
19 after the surgery? 19 for the same potential placental abruption?
20 A.  [talked to her once she arose 20 MS. PETRELLO: Do you understand
21 from anesthesia; | talked to her in the ICU 21 her question? You seem a littlle confused.
22 the following morning. 22 THE WITNESS: I'm stilt a little
23 Q. Do you recall what the two of you 23 confused by your question. | apologize.
24 talked about? 24 MS. PETRELLO: She just wanis to
25 A. |don'trecall, but it was 25 know if you -- prior to this case, whether
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1 of not you were involved in a pregnant trauma | 1 the cause, to actual problems with the fetus,
2 patient. 2 Q. Okay. Of the two possibilities
3 MS. KOLIS: Right. 3 that you suggested, poor application of
4 THE WITNESS: Who gbrupted? 4 technology and actual problerns with the felus,
5 MS. KOLIS: Yes, more simply 5 which cne is more dangerous to the fetus?
& asked. 6 MS. PETRELLO: Wait. | dont
7 MS. PETRELLO: But i think his 7 think he listed just two. 1 think he said
8 confusion is the abruption part. | mean, B there's a specitrum and that went from this to
9 because that's what you said. You're talking 9 that. So he didn't just say there were two
i0 - and 'm not trying fo ask your question 10 things.
11 for you, Donna, but you're talking about 11 BY MS. KOLIS:
12 abdominal pain in a trauma pregnant patient; | 12 Q. Well, in your spectrum, i you
13 true? 13 can't obtain fetal heart tones and the
14 MS. KOLIS: Right. Exactly. 14 possibility exists as a reason that you can't
15 MS. PETRELLO: Okay. Sowereyou |15 is actually & problem with the fetus, isn't
16 - did you — 16 that the most dangerous situation of all of
17 THE WITNESS: I have -- prior to 17 those in the spectrum?
18 that point | had evaluated pregnant trauma 18 MS. PETRELLO: Objection.
19 patients before. Does that answer your 19 BY MS. KOLIS:
20 question? 20 Q.  Imean, it's a pretly simple
21 BY MS. KOLUIS: 21 question.
22 Q. Yes, it does. 22 MS. PETRELLO: No, it's not,
23 Had any of them have lower 23 Bonna. There are s¢c many assumptions in
24 abdominal pain as one of their presenting 24 there.
25 symptoms? 25 If you can answer that, go ahead.
50 52
1 A, Yes. 1 1 mean, you're {alking about a make-believe
2 Q.  Ckay. 2 patient, so...
3 A, They probably all do. 3 BY MS. KOLIS:
4 Q. s it your recollection -- oh, 4 Q.  Well, this is not exaclly a
5 okay. | see what you're saying. 5 rmake-believe patient, but I'm just saying that
6 In those instances, do you recall 6 when a doctor is considering what the reason
7 0.B. coming downstairs to evaluate the 7 is that they can't obtain fetal heart tones,
8 patient? g the most dangerous one would be a problem
9 A.  Depending on the circumstances, 9 with the fetus?
10 sometimes they come down. Cther times they | 10 MS. PETRELLO: But, Donna, in what
11 would just wait for us to finish our 11 kind of a patient? Okay. Is the patient
1z assessment of the patient prior to sending 1z conscious? Is the patient unconscicus? Is
13 them upstairs -- and send them upstairs. 13 the patient hemorrhaging? | mean, what was
14 Ihats.uptotheir- theirjudgment . . 114 . the mechanism ofinjury? | mean, you're just
15 Q. The inability of a physician in an 15 taking one symptom. So to the extent that
16 emergency reom department to obtain fetal 16 he can answer that guestion, go ahead.
17 heart tones, what does that suggest {o you? 7 A.  An adequately trained person who
18 What could # possibly suggest? 18 can, to the best of their ability, assess a
19 MS. PETRELLC: In atrauma 19 fetus and raise the concern of potential
20 patient? 20 physiclogic instability is very concerning.
21 A. inatrauma patient or -- 21 MS. KOLIS: Yes. Doctor, | don't
22 Q.  Yes. 22 have any further questions for you, Thank
23 A.  Orin - you've got the fuil 23 you for making the time today for this
24 spectrum of poor application of avaifable 24 deposition. And [ wish you well in your
25 technology to -- well, which is most commonly | 25 career.
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1 THE WITNESS: Thank you very much. | 1 CAPTION

2 MS. PETRELLO: You have the right 2 The Deposition of Michael S.

3 to read or waive signature. He's going to 3 Firstenberg, M.D., taken in the matter, on

4 read. 4 the date, and at the time and place set out

5 MS. KOLIS: And we'll do it 30 5 on the title page hereof.

& days, Colleen, okay? 6 It was requested that the deposition

7 M3, PETRELLO: Yeah. 7 be taken by the reporter and that same be

8 (Signature not waived.) 8 reduced to typewritten form.

g And, thereupon, the deposition was 9 It was agreed by and between counsel
10 concluded at approximately 3:52 p.m. 10 and the parties that the Deponent will read
1 i1 and sign the transcript of said deposition.
iz 1z
13 13
14 14
15 15
i6 ie
17 17
is 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25

54 5%

1 CERTIFICATE 1
2 State of Chio: 2 CERTIFICATE
3 55 3 STATE OF :

4 County of Franklin: 4 COUNTY/CITY OF :

5 I, Shayna M. Storts, Notary Public in and for the g Before me, this day, personally

g State of Chic, duly commissioned and qualified, certify that & appeared, Michael S. Firstenberg, M.D., who,
7 the within named MICHAEL 5. FIRSTENBERG, MD., was by me duly 7 being duly sworn, states that the foregoing
B swormn to testify 1o the whole truth in the cause aforesaid; a transcript of his/her Deposition, taken in
9 that the testimony was taken down by me In stenctypy in the g the matter, on the date, and at the time and
10 presence of said witness, afterwands transcribed upon a 10 place set out on the title page hereof,

11 computer; that the foregoing is a true and correct transeript 1l constitutes a frue and accurate transcript of
12 of the testimony given by said witness taken at the fime and 12 said deposition.

13 piace in the foregoing caption specified. 13

14 | certify that | am not a relative, employee, or 14 Michael S. Firstenberg, M.D.

15 attorney of any of the pariies hereto, or of any attorney or 15 .

16 counsel employed by the parties, or financially interested in 16 SUBSCRIBED and SWORN to before me this
17 the action. ‘ 17 day of , 2005 in the

18 IN WITNESS WHEREOF, | have sel my hand and affixed 18 jurisdicﬂon aforeszid.

ig my seai of office at Columbus, Ohio, on this 11th day of 19

20 July, 2005, 20 My Commission Expires Notary Public

21 21

22 SHAYNA M. STORTS, Notary Public 22

23 in and for the S{ate of Ohio 23

Z4 and Registered Professional Reporter. 24

25 Wy Commission expires June 12, 2008, RS
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