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1 IN THE COURT OF COMMON FPLEAS
2 CUYAHOGA COUNTY, OHIO
3
4 TRICIA FORMICK, ) CAZSE NO. 451559
5 Plaintiff, § JUDGE STUART A. FRIEDMAN
& versus %
7 MADELEINE M. LENOX, M.D.,; DE?OSITION OoF
8 Defendant. 3 EDWARD FINE, M.D., Ph.D.
9
w0
11
12 Deposition of EDWARD FINE, M.D., Ph.D., a
13 Witness herein, called by the Plaintiff for
14 cross-examination pursuant ngghe”ohio Rules of Civil
15 Procedure, taken befcre the undergigned, Denise
16 Chulik, RN, a Registered Professiocnal Reporter and
17 Notary Public in and for the State of Ohio, at The
18 Cleveland Clinic Foundation Westlake, 30033 Clemens
18 Road, Third Floor, Westlake, Chic, on Wednesday, July
20 9, 2003, at 2:40 p.m.
21
22
23
24
25
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APPEARANCES :

Oon Behalf of the Plaintiff:

David A. FKulwicki, Esg.

Neysa M. Gaskins, Esg.

Becker & Mishkind Company, L.P.A.
gkylight Office Tower, Sulte 660
1660 West Second Street
Cleveland, Ohio 44113

On Rehalf of the Defendant:

Ann R. Mitchell, Esqg.

Edward &. Lake, Esdg.

Gallagher Sharp Fulton & Norman
seventh Floor Bulkley Building
1501 Euclid Avenue

Cleveland, Ohic 44115
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I NDEZXZ
EXAMINATION BY PAGE
MR. KULWICKI 4
PLAINTIFF'S EXHIBITS PAGE
1, Curriculum Vitae of Edward Fine, M.D. 38
2, Dr. Fine's 5/20/2003 report 38

DEFENDANT 'S EXHIBITS

None
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WHEREUPCN,

EDWARD FINE, M.D., Ph.D.,
after being first duly sworn, as hereinafter
certified, testified ag Ifollowg:

CROSS-EXAMINATION

BY MR. KULWICKI:

0.

Doctor, why don't you sgtate your full name and
spell vyour last name, and give us your current
business address, where we're at today.

Edward Fine, F-i-n-e, 30023 Clemens Road,
Westlake, Ohio 44145.

And Doctor, you are a board-certified
otolaryngologist; is that correct?

Yes.

Do you hold any other board certifications?

No.

All right. Now, in this case, Dyr. Lenox has given
the opinion that Ms. Formick's problems with
regard to her spinal accessory nerve are related
to an infection. Do vyou agree with that?

Yes.

Teli me how many cervical lymph node dissections
vou've performed in the course of your career,
roughly.

I'd say 50.
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And have vyou ever had this particular complication
develop?

No.

Have vou ever had a comélication develop wherein
the spinal accessory nerve was compromisged and the
patient develcoped some type of palsy or injury
related to that with the cervical lymph node
dissection?

With a radical, more radical types of surgery,
ves.

As I understand 1t, there are varying degrees of
lymph node dissection that vou can do in this
area, and thé most radical would be cne that
involves the recovery of a number of lymph nodes,
and then there's a modified radical, and then
you've got what we have here, which would be the
simplest of those procedures. Falr enough?

veah, that's pretty accurate; yeah.

And with regard to the radical, you have had to
sacrifice the spinal accessory nerve in the course
of a radical'dissection; correct?

Exactly.

But vyou've never had this complicaticn in the
course of doing a simple resection of a single

lymph node; correct?
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True.

T know what I wanted to ask you -- did you know
Df- Lenox before this case?

1 know who she is.

vYou trained at UH; she is affiliated with UH. Did
you know her through that?

We had some vague interactions that, I think she
trained at the c¢linic, mainly.

Tell me qbout vour vague interactions. What do
you mean by that?

Well, I was a resident, and she was a -- maybe for
a year or two, and I didn't really -- I don't know
specifics.

She was an attending who was in the
community, & community-based attending, which
means she would do most of her surgeries, 1
believe out at that Green Road facility at this
time.

Rarely, if she had a bigger type of case
that she needed resident help with, she would do
it at the Univeréity Heogpitals main campus.

Okay; and were there occasions when she had these
bigger cases at the main campus that she would
have, you would have been assisting her as a

resident?
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I would say rare. Maybe one; very rarely.

Okav.

Typically she did most of her stuff out at Green
Road.

And then on either end of that, did you know

Dr. Lenox before that interaction, or since then,
have you had any interaction with her?

Well, because she works in Cleveland and I work in
Cleveland, there's certain professional venues
+hat we see each other at, but I don't socialize
with her in any way or.see her outeide of the
realm of those settings.

Have you discussed this particular case with her?
No. |

Now, have yvou done any medical research with
regard to any of the issues in this case?

Do you mean formal research on --

or informal. Have you looked at anything with
regard to spinal accessory nerve injury as a
result of cérvical lymph node dissection?
Nothing recently. I wean, I didn't prepare per
se.

So specifically, with regard to this case, you
didn't open up your computer or go into some books

or whatever to look at anything?
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No.

Are you aware of any literature, based on your
general knowledge, that gpecifically talks about
nerve injury as a result of infection?

If you ask me to guote specific articles or
chapters, I would be hard pressed to identify one
or two things. There's a certain number of
standard, vou know, textbooks rhat usuzally we
refer to.

What would those be?

There's one called Bailey, which i1s sort of a
standard ENT/head-neck surgery type textbock.

Any others that come to mind?

Not off the top of my head.

Now, when you in one of your 50 or s0 cases, when
you do that, remove cervical lymph ncde, c¢o you
make yvourself available for patient emergencies by
carrying around a beeper and having a paging
service where your patients can call if there's
some postop complication?

Yes.

and based on your training and experience, i1s that

a standard practice for surgecons cr ENTs who do

this type of operation?

Yeah.
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And can we agree that it would be reasonably safe
or careful to respond to a patient's complaints of
inflammation or infection in the surgical site
during the five-day period following this surgery?
Yeah, I would say it's reascnable for, you know,
me or -- I mean, l1've got a partner.

%o in other words, either you c¢r your partner will
cover?

Somebody's responsible, absolutely.

Okay. With regard to the mechanism of injury, why
don't vou just tell me, if you would, what you
think happened, and what led to this lady's
indury.

Ag far as I can tell from reading what was -- the
information that was provided to me, she had this
biopsy done under what they call MAC, which means
she wasn't completely paralyzed.

She was breathing spontaneously, which
wourld key you ;nto any concerns about injury to
the nerve, usually, while the procedure's going
on.

It sounded like from what I read that there
was -- let me check and see -- but not
immediately, but a day or two later, when there

was a call made to Dr. Lenox's office indicating
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that there might be some drainage from the wound
and some weakening of the arm on that side.
That's the crux of what I saw or, vou know, read
about what was going on here.

Okav.

That 's the left side of the neck.

and in terms of your opinions that you'll give at
trial, are you planning to explain how the
infection led to damage of the nerve?

Well, the way I would put it tegether is, first of
all, by history, this area of the neck had been
operated on before, and that can result in some
scarring.

You don't have the normél tissue planes
that can separate freely, and i1f there's an
infection that develops postoperatively, that
could impair functicning of the nerve. That's how
I put together what happened here.

And tell me, i1f you would, specifically how an
infection would impair the functioning of the
nerve.

Well, infection usgually causes inflammation, and
what is called the host response, which isg the
pody's attempt to wall off and fight the

infection.
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If that whole proccess occurs adjacent to
the nerve, it could potentially impair the
functioning cf the nerve.

Sc it would actually be inflammation of
surrounding tissues compromisging the nerve or
pressing on the nerve, somehow causing --
Impaired function.

- - impéired function; ockay. It wouldn't be
something like the infection actually eating away
at the nerve itself, would it?

That would be very rare. Depending on what type
of bacteria it was, there's some unusual bacterias
that can do that, but I think that would be
unusual, very unusual.

Like the so-called flesh-eating bacteria?
Exactly.

and there's no evidence that those were present in
this case, ig there?

Not that I can see.

Now, letf me back up: You talked about MAC, and
can you tell me what that stands for?

I'm sorry. MAC stands for moniltored anesthesia
care. There's usually -- and again, I'm not an
anesthesioclogist; this is my perception.

There's usually three components of
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anegsthesia: One 18 amnesia, one ig pain control,
and one is muscle paralyeis; and i1f vou're going
to operate in an area that you are concerned about
the nerve and nerve functioning, you want to be
able to monitor that nerve during the course of
yvour procedure.

And monitored anesthesia care means you can
have amnesia and anesthesia, but vou don't
necesggarily have to have muscle paralysis.

So 1f yvou're getting nearaa nerve,
stimulating it or irritating it, you would expect
a sign of that specifically; the arm to move or
the patient to twitch or something like that.
Now, in reading the records myseif; I don't see
specifically any reference to MAC. Is it
specifically referred to as monitored anesthesia
care or MAC in the records?

Give me a moment.

I guess you looked at the cperative note. I do-
gee 1T now.

Yeah.

Do you see the operative note? Actually,
underneatnh where it says "Anesthesia," I see MAC
there now.

Right.
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Now, even with MAC, there is a local anesthetic in
the area where the incigion 1s being made; is that
correct?

Exactly. Youfre right.

ind can that cause some anesthesgia of the nerve?
Usually that anesthetic that's injected is
injected very superficially; if it wasn't injected
superficially, and by "superficially" to actually
numb the skin, most of the sensory nerves in this
area are in the skin, and once you get through the
skin, pretty much anything under that is not real
sengitive to pain.

Okay.

and -- but you're right; if you were to inject it
deep, you could have some numbnesgs of or
anesthesia of the nerves.

and might that impair its response to being
compromised intraoperatively?

That's a possibility.

Now, in Dr. Lencx's description of the surgery,
doeg she describe any unusual anatomy in this
patient?

Let me just review it for a moment just to be
sure.

You bet,
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No, 1t doesn't sound like there was anythin
unusual done, or unusual anatomy described.

Does she degoribe encountering any difficulty in
diggecting the gpinal accessory nerve away from
the 1lymph node that was removed?

No.

Now, in vyour practice, do you typilcally identify
the spinal accesgoryy nerve during this particularxr
type of surgery?

I would not, ag a routine.

All right. Would you typically describe 1t in
vour note, either as being not identified or
identified and isolated?

I might describe it as not being identified; not
as a routine, though.

Now, in the 50 or so cervical lymph nocde
dissections that you've performed, did you use a
local anesthetic as opposed to general anesthesia?
Usually, yeah. You use this MAC; 1s that what you
mean?

T guess so. I guess what I'm referring to 1s
local as opposed to general, and I assume MAC is a
form of local anesthesia?

Yeah, it's sort of an attended local, which means

vou have an anesthesiologist by. Yeah; this is,
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in my mind, the preferred technique, Dbecause you
do have concerns about injury to that nerve.

Okav. In fact, have you ever done a simple single
lymph node resection in the cervical region under
general anesthesgia, or has it always been with
local or MAC?Y

No, I have done it under general anesthesia, too.
And under what circumstances would you do that?
Usually if it's a kid -- & child, someone who may
not be able to sort of handle some of the stress
associated with sort of being in the twilight
sleep, you just put them to sleep. It sort of
helps you control the surgical gituation.

Now, vyou made a statement earlier that when
there's monitored anesthesia care, that 1f there's
injury to the nerve intraoperatively, the response
of the associated muscle usually keys you in to an
iniury to that nerve, and the way you said it was,
it usually keys you in; and I want to focus on the
gualifier of "usually.”

Uh-huh.

and ask if it's possible that_you can cause 1injury
to the nerve and not have some physioclogical
response in the asscociated, the enervated muscle.

At the time of surgery?
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Yes.

Well, if vyou had infiltrated, cr injected would be
a better term, lidocaine into the area, you couid
anesthetize the nerve, and then if you came close
or stimulated it and were expectling motion or some
sign, vyou might not get it.

Now, in terms of draping the surgical area, what's
your typical practice? How much draping do you
do, and what would vou expect to be exposed on the
patient?

Typically, I would put a shoulder roll under the
patient to extend the neck, turn the head, in this
cagse to the right so the left neck was exposed,
and drape an area that's probably three or four
inches on a side.

and would you expect, for instance, the shoulder
area to be covered in draping during this
procedure?

I typically would do that.

Now, are there technigues that you use during
cervical lymph node dissection toe protect agalnst
injury to the spinal accessory nerve?

For an isolated lymph node that you're concerned
with like this case?

Yes.
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Besides using the monitored anesthesia care and
being sure or trying to be sure that I inject
superficially so you don't impalir the ability of
the nerve to function, I routinely don't use --
there's some monitors that you can use for more
extended types of dissection. That isn't usual
for me, what I would do.

But in terms of the actual procedure itsell, I've
heard it described as gently teasing the lymph
node away from the surrounding tissue soO as not to
cause 1njury to the nerve.

Okay.

Te that something that vyou would employ as a safe
practice?

Yeah.

Okav.

Trying to stay right on the surface of the lymph
node so once you've identified the superficial
surface, stick close to 1t so that you don't
unintentionally injure any surrounding tissue is a
good strategy.

and speaking of that, one of the goals of the
surgery would be to preserve the tissues around
the lymph node as best as possible; correct?

Exactly.
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And in terms cof the posterior triangle, that's the
area where the surgery's taking place; correct?
Um-hum.

Oh, by the, way you have to say "yes'" asg opposed
to "um-hum."

Sorry. Yes. Thank you.

In terms of that area, the posteriocr triangle, the
only wvital structure that runs through there would
be the sgpinal accessory nerve; correct?

Yeah, vyou could say that. I mean, there's sgsome
pretty significant-sized bloocd vessels that run
through there, and there's some nerves that run
deep to that, but for all intents and purposes,
the spinal accessory nerve is the major structure
that vyou want to try to pregerve.

And I further understand that when doing this
procedure, one of the technigues that you would
use would be to place a suture in the lymph node
itgself to assist you in teasing it away or pulling
it away from the surrounding tigsues. Is that
something that you do?

No, I usually don't do that.

Ckavy.

My experience is the lymph node is too friable,

and sticking a suture in there, you would just
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pull the suture out, so you might have to use a
gentle forceps, which is a grasping tocl, or blunt
dissection, which means small pieces of gauze
wrapped around vour finger, or other real blunt
digsecting techniqgues.

Okay. Now, in terms of achieving hemostasis after
the lymph node's been removed, it's my
understanding that typically you can do that
simply by putting pressure on the area where the
vessels are bie@ding at. Is that vyour

experience?

That's reasonable, very reasoconable, vyeah.

Okay, and I further understand that 1f you do have
excesgive bleeding you can control that through
the use of sutures right on the bleeding vessel;
correct?

That's an option, ves.

And the other option would be the use of
electrocautery; correct?

Right.

Now, of the three options, is the electrocautery
the most, for lack of a better word, the most
dangerous, or 1t carries the most risk; would vou
agree with that?

Yeah, I think that's reasonable to say.
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Now, in your experience in the 50 or so cervical
lymph nodes that you have dissected, have you had
occasion to use electrocautery?

Yes.

and under what circumstances would you use 1t?
Failure of those other prior two ways to control
bleeding, elther pressure or suture.

So let's say in your note, would it éay scmething
to the effeét that uncontrolled bleeding or
exceggive bleeding, or bleeding not being able to
be or not able to be contreolled with pressure or
sutures, and therefore, electrocautery was used?
Right.

Ckav.

T would typically say, yeah, excessive bleeding or
wags controlled with cautery.

So you would spare the use of electrocautery in a
case where there was mild or easily-controlled
bleeding?

Right, and that's a judgment sort of a thing,
depending on how big the lymph node is. Ideally
vou try to do this without putting a little drain
in, and that's why you want it reasonably dry.
Okavy.

And so there's some focus on keeping things dry.
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Yeah, I would he.

Itts pretty dry stuff.

I'm a pretty dry guy, so maybe I'1l like it. Now,
we can certainly agree, then, that in this case
we're not talking about radical neck surgery;
corraect?

Right.

And Doctor, in terms of your medical-legal
involvement, again dealing with cases where you've
been asked by one party or the other to render
opinions or review records involving medical care,
in other words, like a medical-negligence action,
have yvou looked at cases or testified in cases
involving medical care in the past?

Yes.

Aand how many times would you say you've looked at
records on behalf of lawyers in a medical case?
One or Lwo.

and have those been always where you've been asked

on behalf of the lawyer representing the doctor to

"look at records?

No.
Have you looked at records on behalf of a patient
or a patient's lawyer?

Actually, I did. I actually worked with Howard
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Mishkind on socme case.

-

hat was actually, I think, was 1t a car accident
case?

Right.

But in terms of cases where a doctor's care of a
patient is called intc guestion --

Yeah.

-- have vou ever loocked at records on behalf of a
lawyer who's representing the patient?

I don't think.

And on the occasions, a couple of occasions where
you've looked at records on behalf of the attorney
representing the defendants, do you remember who
the defense lawyers were that you assisted or
locked at records on behalf of?

Besides what I mentioned?

Right.

I've done some looking at insurance -- on behalf
of state insurance companies; just a couple.
Okavy.

That's about it.

Have you done any work with Ms. Mitchell or

Mr. Auciello, either of them or their law firm i;
the past, Gallagher Sharp?

Never.
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Do you know how they got your name in this case?
I don't,

Have you actually testified in what we call a
depeogition; that's this setting here, where one
lawyer asks vyou guestions and a court reporter
takes down your answers?

Once.

Was that with Mr. Mishkind?

Twice.

Okay; and what was the second one?

I was involved in a suit where somecne was -- a
lawsult against me.

And what was generally the facts that were
involved in that case?

The facts were, there was an elderly woman who
ultimately had an unrecognized esophageal
perforation following a procedure.

And was that case ultimately dismissed?

Tt was -- it went to mediation, and it was
settled.

Begides your medical practice and a couple of case
that you've looked at in the past couple of vears,
do you do any, do yecu have any other professional
activities?

No. Do yvou mean, do I do anything outside cf what
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is apparent here to use my medical degree or
whatever?

Yes.

No, none.

You note in your CV that you had some dealings
with Dr. Shuck at UH. Are you familiar with

Dr. Shuck's cpinions regarding medical negligence
and his sort of negative philosophy about lawyers
and lawsults and that sort of thing?

No, I'm not.

Okavy.

T was -- the only reason I had any dealings with
him is when I did my general surgery year, which
ig an internship year, he happened to be the
chairman of the department.

Right.

We all avoided him as much as we could.

Doctor, I assume your medical license has never
been restricted, revoked, suspended or called into
questicn in any way; correct?

Correct.

And I alsc assume that your staff privileges at
any hospital have not been restricted, suspended,
revoked or called into guestion in any way. True?

True.
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Would you agree that 1f proper care isKtaken in
diessecting an inflamed lymph node that is
non-cancerous and doesn't have any other pathology
attached to it, like cat-scratch fever, that being
careful, you can avoid injury to the spinal
accessory nerve?

Yeah, I think that's usually how it works out. I
agree.

Do you have any plans to do any research relative
to the factg of this casge?

None.

Let's talk about the injury involved here. Filrst
of all, can we agree that a healthy shoulder with
proper enervation has a dynamic eguilibrium of
muscle forces that keep the shoulder in place?
Yes.

and that when there is injury to the gpinal
accessory nexrve, that dynamic equilibrium of
muscle forces it, or that dynamic eguilibrium is
disrupted?

Potentially.

Tt's my understanding that normally, the spinal
accessory nerve 1s the sole nerve enervating the
trapezius muscle?

True; it's my understandling.
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Angd that one of the features of inijury to the
spinal accessory nerve is pain; would vyou agree
with that?
I'd have to check on that.
Okay.
T thought it's mainly a wmotor nerve, not
necessarily sensory, so I1'd have to see.
Yes, I agree with that, and I should clarify my
gquestion, but +hat when the motor function of the
trapezius muscle is affected through inijury to the
spinal accessory nerve, that digruption of this
balance of muscles around the shoulder can lead to
a pain syndrcome?
I think that's my understanding.
All right. Do you have any opinions with regard
to the prognosis for this patient currently?
e it relates to recovery of nerve function or
trapezius muscle function?
Right.
Well, there were some nerve studies that
Ms . Formick had undergone which, to the best ol my
interpretation, show that there was a partial
injury of that 1lth cranlal nerve.

and I'd have to retest the rechecking,

which T believe was recently done, but it did show
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that there wag improvement in the functioning of
the nerve. Again, the actual -- I'll have to rely
on the interpretation by the neurologists.

Right . Assuming that to be the case, would you
anticipate that she hasg any permanent injury as a
result of thisg initial problem that she had?

Well, I would -- she could possibly have some
permanent injury. T think the fact that there has
been some improvement isg encouraging, and the
ultimate, final outcome may be seen in the future.
sitting here today, you don't have an opinion to a
reasonable degree of medical probability as o
what her future holds, do yvou?

In terms of ability to move her arm?

Correct.

Or raise her arm above 90 degrees? Yeah. I don't
have: I don't have a specific opinion as to the
amount of function that she will regain.

Tf, in fact, Mg. Formick did have disability or
pain associated with the injury to the spinal
accessory nerve in the immediate pogtoperative
period, could we agree, then, that the infection
was probably not the cause of her spinal accessory
nerve injury?

Okay; I'm sorry, can you repeat it? I was
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distracted.

sure; fair enough. Tf vou were to assume that, in
fact, her problems with pain and dysfunction in
the shoulder occurred immediately in the
postoperative period, could we then agree that the
indury to the gpinal accessory nerve was not
caused by the infection?

My interpretation of what you're asking me 1s 1if
she woke up in the recovery room or that night or
the next day and called and gsaid, "Look, I got
thig problem. I can't raise my arm,’” then in my
mind, there was an intraoperative injury to the
nerve.

And in terms of in the postoperative period, she
was on, she was prescribed, I believe Tylenol 3's;
T think that's right. What is Tylenocl 3, by the
way?

Tylenol 3 is a combination of codeine and
acetaminophen that is commonly used in the
immediate postoperative period.

2o would that have an effect of being both a
sedative and a pain reliever?

The shouldn't have much sedative effect. It
should mainly be a pain reliever.

Ckay.
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Analgesic.

And following this procedure, would you expect
there to be some discomfort in the neck area that
would be a natural part of the surgery itself?

I would expect a day or two of pain that would
reguire a narcotic to help get a person through
that period.

Now, if a patient does experience some compromise
of the spinal accessory nerve but not total
compromice of the spinal accessory nerve
intracperatively as a result of one of these
surgeries, what would you expect the postoperative
course to be like?

In my mind, some of it would depend on the
mechanism of injury; then there's potential
options in terms of a little bit of crush.

Right.

Where you would immediately notice somé
impairment, but if there wasn't too much damage,
you would get progressive improvement of the
functioning of the nerve.

Okay.

The scenario that we're kind of looking at, where
initiaily her arm was all right, but then a day ox

two later she started to notice drainage and pain,
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which again is an infection, rhat shows a
different time course.

But again, I would expect improvement
spontaneously after the infection was controlled.
Yg that sort of along the lines of what you're
agking me?

Yesg, but if, in fact, the nerve was lacerated
intraoperatively -- not completely cut in half,
hut lacerated -- what sort of postoperative course
would vou expect?

Well, T would expect immediate, partial paralysis,
paresis.

and what would you expect if the nerve was burnt
through with electrocautery; what would you expect
postoperatively?

Well, then I would expect a acenario similar to
being cut, where there would be immediate
inability for the nerve to function.

Okay.

But depending on the level of burn, progressive
improvement.

2nd in terms of the patient recognizing this
immediate paralysis, there would not be a loss of
sensory function in the trapezius; correct?

Usually. I would say no, vVes.
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So in other words, the patient wouldn't feel a
paresthegia or anything; right?

Numbnesgs, right.

Okay, and they wouldn't feel pain elther, would
they?

Immediately?

Right.

Nothing more than associated with the incision.
Now, are you familiar with any of the risks
associated with injury, the long-term
complications associated with spinal accessory
nerve injury?

Cnly in very generél terms. I den't deal with it
routinely.

Wwould vou agree that one of the long-term rigks
asgocliated with gpinal accessory nerve or
complications associated with it would include
thoracic outlet syndrome?

No, I'd have to defer to a neurclogist or somebody
who has more eXperience,

Well, let me ask it this way: What's your
understanding of what would be the potential
complications or risks ¢f spinal accessory nerve
injury over a long period of time?

Well, vou would have an inability to ralse the
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arm; pain, as we sort of zlluded to earliexr;
there's an asymmetry of the shoulder girdle, based
on the -- the name of the bone is slipping my mind
now, but the bone, the bone sort of cants out and
hecomes bat-winged.

The scapula?

The scapula, thank you -- on that side, long-term;
gsecondary, to the best I know, loss of tone of the
trapezius.

Bezides being able to do overhead work, have you
heard of complications associated with spinal
accessory nerve injury that make it difficult to
do activities that involve forward extension auch
ag cutting meat, driving, or writing?

That may be. Again, because I haven't really
delved into 1it, I would feel uncemfortable saving
one way or the other.

Doctor, do you agree that the follow-up care that
Mrs. Formick hage received has been appropriate; in
other words, are you critical of any of the
surgeons or physicians that treated her after she
discovered that she had thig injury?

No. She was started on an antibiotic
expeditiously orally, and a cream to apply to the

area.

Premier Court Reporting
Canton 330.494.4590 Akron 230.252.1000




i0
11

12

19
20
21
22

23

25

Okay._

So in terms of contrelling the infection, I think
that was a real reasonable thing to do.

How about in termé of going to see a neurologlst,
going to see Dr. Hardy? And I think that's about
all that she did in terms of when she learned that
she had damage to her spinal accessgory nerve;
that'sg pretty much what she did.

Were the acticns of Dr. Mann, the
neurologist, and Dr. Hardy, the surgeon, were they
appropriate and reascnable, in your opinion?

Yeah, I think they were very appropriate.

Okavy.

She also went to see a -~ went to see

Dr. Esclamado, which is a second opinion,
somewhere along those lines. Yeah, that's exactly
what I would have done if this happened to me.
And his care was appropriate under the
circumstances?

I think so.

And Tricia's follow-ﬁp in terms of trying to get
this repaired and going to Dr. Esclamado and

Dr. Mann was appropriate?

I think so, ves.

Are vou critical of her in any respect with regard
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to her follow-up of this condition?

Not at all. T'm sure it's very frustrating for
her to have that kind of difficulty, given what
ghe does for a living.

Yes. Now, Doctor, assuming that Ms. Formick does
have a pain syndrome associated with her spinal
accessory nerve injury, first of all, would that
type of presentation be consistent with this
injury; in other words, a pain syndrome?

Yeah, I'd have to refer to my neurclogy
colleagues.

2nd here she is now about five years postop.
Would you expect that if she does have a pain
syndrome associated with this indjury, that it
would be permanent in nature?

Again, I'd just have to refer to them.

Okay.

T couldn't really give you a good, informed
opinion about that.

Are you aware of any treatments that were
available to -~

ghe's about four years out, excuse me.

Fair encugh. Are you aware of any treatments
available to her that may improve her conditicon or

that she hasn't tried yet that may assist her in
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recovering from this injury?
Again, I think that's more the realm of the
naeurcloglst. In terms of exerciges, things along
those lineg? |
Surgeries, exercises, anything.
Part of the problem that I see is there ig a --
and it's not a problem; it's fortunate that she
does have some re-enervatiocn, and that's
encouraging.

aAnd the last study that she had, which
lookse like it was March of 2002, by Dr. Katirji,
showa that she had significant re-enervation with
marked improvement of the right spinal accessory
neuropathy, which is sort of an encouraging thing;
and I don't know -- I would again have to defer to
them whether there's any value to retesting hex
now a year, yvear and a half after that..
In general, can we agree that EMGs do have their
limitations?
Again, I'm going to have to defer to one Orf the
neurologists.

MR.' KULWICKI : I think that's all the
gquestions I have. Why don't you give me a few
minutes to confer with my co-counsel and we'll

come back and wrap up.
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_THE_WITNESS: Sure.
T know what we should do -- why don't we mark your
report as Exhibit 2, and 1f you could, just for
the record, identify this report; in other words,
confirm that it is, indeed, your report in this
case.

(Plaintiff's Deposition Exhibit No. 1,
curriculum Vitae of Edward Fine, M.D., Ph.D., and
Plaintiff's Deposition Exhibit No. 2, Dr. Fine's
report of May 20, 2003, marked for
identification.)

1'11 give you that, Exhibit 2.

Yeah, I think that's mine.

Have you prepafed any other reports or drafts of
this report?

No.

Dc you have any notes relative to your
investigation into this case?

Just what you've sgent Lo me.

Okay, very good. Doctor, one of the things in a
medical negligence case that you may be asked o
opine about is what the standard of care 1s, Or
what you consider to be the standard of care in
this case. How do vou define that terw, standard

of care?
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I may be able to opine?

Yes. Opine, give opinions?

Ch, opine. Do I think this is standard of care?
No, what I was asking you to do ig define
"standard of care.”

Define the term "standard of care"?

How do vou define that?

In my mind, that's something that gcing to a, I'1ll
say community-based physician, you would have the
expectations of having a certain level of
treatment provided.

And by a certain level, I mean,
aggressiveness, work-up, things they usually do
that usually go into a normal interaction with a
patient.

So I guess maybe to clarify, are you gaying that
it's what you would expect a physician in a
particular community to do in terms of evaluation
or treatment of a particular patient?

Yeah, that's a good summary.

Have.you had a chance to read Dr. Barnes'
deposition?

I did.

And other than the basic opinion about what caused

this gpinal accessory nerve injury, do you have
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any other specific areas of disagreement with
Dr. Barneg?

MS. MITCHELL: Dave, can I interject for a
second -- I think the doctor thought you were
referring to the report.

MR. KULWICKTI: Oh, okay. ALl right.

So you've read his written report, but not his
deposgition transcript?

Right.

Ckavy.

Yes.

And again, in terms of differences between you and
Dr. Barnes, the obvious one 1s that Dr. Barnes
feels that this was an intracoperative injury, and
vou feel that it was as a regult of the infection,
Yes.

But other than that difference, are there any
other areas that you differ with Dr. Barnes as favr
ag his report is concerned?

Well, I don't necessarily agree with a lot of the
stuff he put in this report; and, you know, I
don't know how detailed we want to get.

Did you make any notes, by any chance, on his
report?

I did make some notes, yeah.
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If I could just ask you about those?
Sure. Do you want a copy of that?
Well, why don't you Jjust run through 1t7?

MS. MITCEELL: May I see it when you're
done?

MR. KULWICKI: Sure.
Why don't you just run through your notes and just
tell me what you've written.
Ckay. Well, I wrote -- paragraph by paragraph?
Why don't we start with right here? You have a
question mark, and you say "not at all." Can you
just tell me what you were thinking when you wrote
that?

MS. MITCHELL: That's at the bottom of the
second paragraph?

MER. KULWICKI: Correct, ves.
Well, I had a guesgtion after that. I Just wondexr
how well -- here he indicates that from the
records -- this is my understanding -- that he
gleaned that she could not move the arm.
and you didn't think that was guite --
Well, no. My question to him would be, could she
not move it at all; okay?
Ch, okay.

Okay? And that's a much different scenario than
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wnat we're talking about.

Okay.

I mean, all this ig in the left neck. Minor
atuff, but --

8o he had the wrong side of the neck in his
report?

He's got the wrong side of the neck throughout
this. He indicated that things were prettiy
prominent, but the lywmph node is barely a
half-inch in size, and so -- one centimeter by one
centimeter by one and a half.

So again, they're just minor things. It's
just when I look at this, I'm just trying to sort
of figure out what he's talking about.
Tncidentally, a centimeter would be about, what --
the size of a dime or something? Is that what
we're talking about; mavybe a little smaller?
Probably a little smaller. I usually have a ruler
here,

That's all right. You don't have to give 1t
exactly.

A little less than half an inch.

Okay. All right; and then at the bottom of the
page, vyou have some writing here. Can you Just

run through that briefly and tell me what you
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wrote?
Sure. Well, there's no mention of
postoperatively, I didn't see where she was seen

by Dr. Rogenberg.

Her surgery, I believe, was done -- and let
me get these correct -- let me figure out tThe
specific date -- I'm sorry -~ that this was done;

the 16th of November. I'm gorry, 1t looks Iike
October 20th.
I belisve October 20th was the date of surgery.

Okay, so he got the date of surgery wrong in his

report?

Let me be sure. I'm sorry I'm not better
organized. Do you have a copy of that operative
note?

The op note? It's really not that important,

Doctor. T think, in fact, he did get it wrong in

his report, and corrected it in his deposition.
But just really for our purposes, I'm just

trying te understand what your notes gay here, so

it's really not important for us to clarify that.

I can find it if vou really want to see 1it.

The op note?

Yesg.

Sure.
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In terms of when vyou give your patients
antibictice postoperatively for this particular
procedure, have you had any problems with them
developing infections?

T've had more problems with them developing upset
stomachs. That isn't uncommon. To answery your
guestion -~ I'm sorry -- I haven't had any
difficulty with infection, but that's my own
particular -- how I was trained.

MR. KULWICKI: Why don't we take a guick
break, and I think I may be done.

THE WITNESS: Of course.

(A short recess was held.)

MR. KULWICKI: Let's just wrap up here.
Doctor, when we first began the deposition, you
had mentioned something about operative scarring
and how that may have affected the outcome.

And I don't want to put words in your
mouth, but you menticned something about her not
having normal tissue planes or something. Tell me
what vou meant by that.

Usually 1f you enter a virgin neck, native neck,
one that hasn't been operated on, all the paths or
planes that divide the muscles from the overlying

soft tissue or muscles from each other are easily
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spread apart, usually with just a finger, or what
I would call bluntly.

If somebody has entered the neck for
whatever reason, then there's sort of the natural
vody's response to heal, and with that you get
csome scarring; and that can cause adhesions or
sort of attachment of these normally unattached
muscles or tissues togetherxr.

8o if she had surgery in the same area as this
surgery that we're talking about here, that might
have made it more difficult to do the dissection;
is that what you're saying?

Yeah, I think it would, definitely.

MR. KULWICKI: ©Okay. That's all the
questions I have, and you have the right to review
the transcript; and Ms. Mitchell may, or
Mrs. Mitchell may have some advice for you in that
regard.

MS. MITCHELL: I know you'wve only been
deposed twice before. You do have a right to
review the transcript to make sure that your words
were taken down accurately -- obviously, you can't
make any changes to the testimony you've given --
or vou can trust the court reporter that she took

everything down.
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Since this was a fairly short deposition,
it's a comfort level for vyou. I don't sees any
problems in waiving, but you're entitled to read.

THE WITNESS: Okavy.

MS., MITCHELL: What would.you like to do?

THE WITNESS: If I read, what does that
mean? That means I get a copy of the transcript
before?

MS. MITCHELL: Right. That means that the
court reporter, who will most likely be providing
an expedited transcript 1f possible, will forward
a transcript within seven days of its preparation.

and since trial 1s next week, it would be a
problem. You can read through it and correct any
errors on what's called an errata sheet --

THE WITNESS: Yeah.

M3, MITCHELL: -- and then report that to
me, and If1l1 return that to her. Really, it's
yvour own comfort level. Thisg wasn't --

THE WITNESS: Well, I guess I can waive
this.

MS. MITCHELL: Okay. So just for the
record, if you want to say you wish to waive
gignature?

THE WITNESS: For the record, I wish fo
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waive gignature.
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STATE OF OHIO, )
SUMMIT COUNTY. )

I, Denige Chulik, a Registered Profegsional
Reporter and Notary Public in and for the State of
Chio, duly commissioned and gualified, do hereby
certify that the within-named Witness, EDWARD FINE,
M.D., Ph.D., was first duly sworn to testify the
truth, the whole truth and nothing but the truth in
the cause aforesaid; that the testimony so given by
him was by me reduced to Stenotype in the presence of
the witnesgs, and that the foregoing ils a true and
correct transcription of the testimony so given by
him as aforesaid. '

I certify that this deposition was taken at
the .time and place in the foregoing caption
gspecified.

I certify that I am not a relative of,
employee of or attorney for any of the parties in
rhe above-capticned action, that I am not a relative
of or employee of an attorney of any of the parties
in the above-captioned action, that I am not
financially interested in this acticn, and that I am
not, nor is the court-reporting firm with which I am
affiliated, under a contract &as defined in Civil Rule
28 (D} .

TN WITNESS WHEREOF, I have hereunto set my
hand and affixed my seal of office at Akron, Ohic, on
this 10th day of July, 2003.

Yowise (i RiPae

Denise Chulil,) RN, RPR & Notary rublic
My Commission Expiresg August 9, 2005
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