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It is stipulated and agreed by and betwsen the
above named parties tarougsn their attorneys of recsrd, whose
appearances have beesn hereinabove nétad, tﬁat the deposition
of Dr. llax L. Parver may be taken at this time-and placa,
that is, the Yankton Hedical Clinic, in the City of Yankton,
South Dakota, on the 23rd day of Novembar 1993, commencing
at the hour of 11:00 AN; paid deposition takenlbﬁﬁore
Yavonne C. Siowey, a MNotary Public within and for tha State
of South Dakota; said deposition taken for the purpose of
discovery or for use at the :“rial or for esch of za-id
PUrposes according to the Rules of Civil Procedure, and
insofar az counzel im concerned the reading and aigning of
the filing of the original with the Attorney for the
Plaintiff, Mr. David A. Domina.

It is further stinulated that all obiections are
reserved until time of trial except as to the form of

questions.

SLOWEY COURT REPORTING SERVICES
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3] -~ o, (933 o [ %]

D

K23

g

3

o
-

&

[93
L

*,
I

[
i

o

N N s
S B T E N 1
b O P D

N

L

#Aa¥ L. PARVER, M.D.,
being firzt duly sworn, testified as follows:
EXAMIWATION BY MR, DOMINA:
Would you introduce yourself, pleasa,
I'm Dr. Hax Parver.
Wneres do you live?
In Yankton, South Dakota. o e
And you practice medicine, Doctor?
That's corract,
Waat 1s your =pecialty, Lf you ﬁave one, in the
practice of madicine?
dematology and oncology.
Waat are hematology and oncology, vleaze?

That's the study of blood and cancer,

You are licensed, I am sure, in the State of 3outh
Dakota?

That's correct,

Are you licensed alsewhare?

Ho.

Can you please describe your educational aistory for
the court and the jury briefly?

How far back do you want to go?

Vell, let's start with where vou went to unde rgraduate

SLOUEY COURT RIPORTING STRVICE
2505 BURLEIGH STREZT
YAURTON, SO 37973
{505-663-3410)
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school? |

Undergraduate was donz at Doane Collegs in Crete,
Nebraska, I qraduatedlin 1979 with & Bachelor of Ark.
I went to Medical School at the University of Nebraska
Medical Cent2y in Onaha, graduated in 1983 with the =~
with my H.D. Degtec. I did three ya2ars of internal
medicine residency at the University of South Dakota
affiliated hospitals, conpleted that in 1335, Then 4id
2 two-year fellowshlip at the University of Utah in '

Salt Lake City, the fellowship in hematology-oncology

~and finished that in 1988 and T have been practicing in

Yankbton ever since.

Are you board certifiasd in a specialty?

ice now, hematology and oncology, is
that your exclusive work?

Exclusive except for call responsibilities when I crosa
cover with the general intsrnists, yes,

All right. And you practice in affiliation wrimarily
wita the internal medicine group at ths Yankton Clﬁnic?
That's corrsct,

How many phyzicians are there in the antire clinic?
Approximately 40, I belieye,

And in your aroup?

Of internjsts=ss

SLOWEY COURT REPORTING SERVICE
2505 BURLEICH STREET
TANRTON, SD 57079
{505-565~0410)
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Tan,

And how many of you emphasiza oncology in your
prachice? | ‘

I'm the only ona hers,

You have staff privileges, I'm sure, at several
hospitals?

Jusf one,

And that's Sacred Hear:t?

Sacred Beart.

In Yankton?

i

orrsct,

3

7]
n

HBaY

+i

inguire briefly about your oncology training
during the courss of your residencies. Could vou
describe the oncoloqgy work you had as a rasident?

Az a resident, csrtainly you'd zee the regular mixture
of all kKinds of dissases, one of the main one of which
is of course is cancer, as well as cardiology and all
of the other-medical specialtiess. So thctg was no
particular emphasis other than one month dur ing ay
rasidency 1 did work exclusively in oncology as a
third-year resident,

Eoétor,'do you routinely care for patients who come to
your practice hers at Yankton from the Znox County,

Nebraska, area?

SLOWEY COURT REPORTING STRVICT
2505 BURLEIGH STREET
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Yes,

You're acquainted with Donna Wiebelhaus, or you were
hefore her death?

Yoz, 1 wan,

ffould vou tell us how you made'heﬁ acéuaintance,
please?

Actualily, it dated back to initially I‘was introdﬁcad
to Donna's case by her sister Qho saw me in oﬁa'of my -
outlying elinics in Webraska, actually in Rnox County,
in Crofton, Mebrazka, and har sistar had told me
briefly what had happened with Donna and was asking iF
I had any further recommendations, at that time,
without having seen the patient or discussed it withs
aer primary physician.

Do you reczll when that occurred?

There is no documentation of it, of course. She azimply
stopped in the office and we discussed it. T a2ssume
that it was sometime just prior-- or, just after the
biopsy was ohtained, probably September of 1352,

When was your next contact with the subject of Donna
Wiebelhaus' cancer, then?

That would have becn when she was first referred by
herself to se2 me on October the 15th,

Of 19327

Df 1992, correct.

SLOWEY COURT REPORTING SERVICE
25035 BURLEICH STREET

YANKTOWU, SO 57078
(605~-655-3419)
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Do you recall Donna's sister's name, the name of the
lady who you saw at Crofton?

I am sorry, I really -~ I really don't remember,

All right. And you apparently maintain an outlvying
clinic or a satellite location in Crofton and go thera
somewnat regularly?

At that time, T was. We have closed it November of
1992, it was closed, so this was toward the end. ‘I had
been going there for four-and-a-half years twice a week
and we'd closed it nhortly after that.

All right. I want to azk you before we go on with ths
medical history, I've had djust two or thrae clues in

vour testimony 3o far that vou have some acguaintance

with Nebraska goography 2o I'm going to inquire about

your heritage. Where are you from?
I'm from Welson, Nebraska, which is in socuth central
Hebraska,

Doctor, when you f£irst met Donna Wiebelhaus on Octoher

15th of 1992, did you hava a history of her medical

condition?

I didn't actually have any written reports or formal

documentation at the time that I met with Donna. Her
husband and sister I balieve were all prasent at ﬁhat
first meeting., We hadn't recsived any of the

information yet from the University of Nebraska, did

SLOWEY COURT REBORTIMG SERVICE
2505 BURLEIGH STREET
YAIRTOU, 5D 57074
{605-685-~8410)
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not have the path reports or any of the operative
reports. Those were atill forthcoming.

Whare did you mest her?

Here at :the Yankton Medical Clinic,

Did you dizcuss her circumstances with her, at that
time, and 6btain a pati=nt driven history?

Taat's correct,

waat did you learn?

Well, according to Donna, and I felt and her husband
and they certainly seemed to know thelr dates very
well, she stated that ske had, of courae, been pragnant
and there had been a mole present on her right shoulder

e of her right shoulder that had been irritating

_—— B
oa 3

3]

her pregnancy for four to five months, apparently, to
the point where it had become ulcerated and started to
have a2 foul smell to it. At that time, she had
deiivered mer baby and the mole was then ramoved
surgically, They had told me that this showed a level
four melanoma which iz a deep invasive mel&noma; and I
didn‘t have the path reporis at that time but théy
certainly seem confident of that information angd
subsequently it was found out to be true and confirmed
by the pathology report,

She then went to0 see Dr, Phillip Bierman who i3

SLOUEY COURT REFORTING SERVICE
2505 BURLEIGH STRELT
YAIRTON, 50 57073
{605=615=3411)}
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an oncologist at the University of Nebraska Medical
Center on September 19th, which is only five days I
helieve after the time that szhe had had the mole
removed, At that time, she was felt to have lumps
under the rigat arm, but there'waé also apparently

an infection present at the site of her original
biopsy. Dr. Bierman was unbeztgin whether or not thqsé
lumps represented & tumor or perhapéhinflammatioh from
the infection, hHut he had reconmendad that she see

Dr. Bdney who iz a surgical ondologist at th=
University for a wider excision of the primary lesion
and an axillary lymph node dissection.

Was that murgery Sone?

Yez, it was.

And were the patients able to report te you at the time
of yvour firzt vizit with them, Doctor, the result of
twat surgery at the University of Nebraska?

Apparently there was no further tumor found in the arsa
of the coriginal mole but unfortunately there was one
positive lymph node for melanana under hér right arm
and they nad removed 14 other lymph nodes, with one of
those bDeing pozitive. |

Doctor, were vou able to form 3 diagnostic impreuasion
of the patient from the aistory she gave you?

I did. I felt that she had an American Joint

SLOWEY COURT REBORTING SERVICE
2505 BURLEIGH STRER
YAURTOW, S0 57073

(G05-655-8410) -
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made to investigate

Caomission stage Roman Numaral Threa malignant melanona
and this would place ner at kigh risk for recurrence.
and were you able to articulate, at least for yourself,
at that time, 2 prognosiz for her probable future

course?

Well, prognostically stage three melanoma is a rather

cminous sign and a large pearcentage of these people
will go on to have relapse and eventually succumb to
their disease 30 my proquosis was rather guarded, at
that time. '

Did you learn from HMrs. Wiebelhaus or her sister and
musband at that first meeting of any afforts they had
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Well, they were guite anxicua about recsiving some

£

further care after the surgery, some further form of
trsatmant, and we call that adjuvant treatment vhere
there would be aither chemotherapy or some sort of
nedical intervension to try to prevent the recurrencsa
of mer cancer, And to ny knowledge, there was no ~-
this is not really standard therapy for melanoma 30
what we were looking at was the possibility of
investicational trials that was gtilizing that kind of
therapy to try to improve the cure rate and the
duration of remission.

And in that connection did you learn of a contact thsy

SLOWEY COURT RUPORTING SERVICE
2505 BURLTIGH STRERT
YANRITCN, SD 370783
(605~-665~-3410)
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Yad made with the National Cancer Institute to
investigate thoze kinds of adjuvant triala?

Actually, I think I was the one that had encouraged
then to contact the National Cancer Institute, It's
very nelpful, as far as patient information. They alse
have information for physicians ragarding the kinds of
trials that are currantly available to patients for
their anrollment, From that study we found-- or, from
our research with the Cancer Institute we. found that
tnere Wwis a contact person at the John Wayne Cancer
Institute or Cancer Center in Callfornia that was doing
snome axperimental studiesz with a vaccine for melanoma,
During the course of your meetling with the patient, ner
nushand and ker sister on that first o¢casion on
October 15th, did you talk with them about your own
sense for the probability that treatment of the kind
that might be available at the Joan Wayne Cancer
Institute would eventually prove heloful?

Of course we're vary careful waen we're dealing with
experimental protocols that we try not to make any
false claims., I mean that's certainly very important
that people snter into these kind of research studies
knowing well that there is nothing better to offer
elaewhere, There certainly was no promises made that

this was going to improve anythlng other than to.

SIOWEY COURT REPORTING SCERVICE
‘ 2505 BURLIIGH STREET
YABRRTCOU, Sp 370738
{605-655-83410)
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improve our scientific knovledge of whether or not this
kind of therapy would actunally work.

pDid Mrs, Wiebelhaus underatand, then, at the end of the
conversation with you, ot do you believe she did, that
while the ef fort at John Wayne Cancar Institute micght
help, there was certainly no reason to sxpect that it
would, and that a decision to go there'would
a3sentially be driven by an awareness that thé;e'was-no
better alternative?r

I feel I made that point., Whnether or not they vers
able to asaimilate that information, I am not swe,
Okay. ©Did you recommend a course o0f treatment for

Mrs, Wiebelhaus at that October 15tk vwisit that
included care to be directed by you, Degtor?

I'm sorry, I on't really understand,

Ckay. On October 153th of 1992 did you suggest Lo the
patient that zhe embark on a course of care that vyou
would administer or direct from hsre in Yankton?

I didn't really reconmend that I would be aduninistering

the care but I certainly wantad to be kept informed of

what was going on and offared to help in whatever way

‘was possible, With most of these research protocols,

they are reguired to be aduinistesred in treir
institutiona or by other people that participate with

the studies. So as far as being able to help with the

SLOWEY COORT REPORTING SERVICE
2505 BSURLIEIGH STREET
YANETOM. 5D 570378
(605-665-3410)
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study from the John Wayme Cancer Canter, I wasn't able
to participate in that study. She had to actually go
to California to recesive the treatment,

Inzofar as you were concernad, then, as

Mrs, wiebelhaus* physician or at least a person who was
perhaps becoming her physician at the time of this
first visit on October 15th, was there anything fer vou
to do while she was involved in this éare at John -
Wame?

There wasn't actively anything‘to do for

Mrs. Wisbslhaus other than to maintain an awareness of
the literature and any other options that might becone
available during the time that ske wasz ongoing
treatment. Of course that we attsmpted to do. Aand to
act as a clearing houne for information to Xeep in
comminication with California and the University of
Nebraska and to maintain -- maintain a record here and
some sort of contact so we could always -~ sae wo#ld
always have somebody to'turn to when she was home and
maving problems.

I wanted to be sure I understood correctly, and trink
I do now, that she didn't somehow choosze not Lo pursue

care at vankton and to instead pursue care at John

Wayne, did she?

™at's correct, and I supportaed ner in that deciazion.

SLOWEY COURT REPORTING STRVICE
2505 BURLEIGH STREET
YRANRTOH, 8D 37073
{605-565-3419)
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All right. When 4id you next have contact with

drs. Wiebelhaus, Dr. Farver?

A telephone call, I guess I 4id have a telepnons --
there -- call October the 22nd. She was complaining
about some upset stomach and we changsd her
prescription for a sleeping pill. As far as the next
time that I actually saw the patient was December 21st,
1992,

What were her circumstances then?

Well, ske had been receiving the immunization shots at
the John Wayne Cancer Institute and she was worried
about a lesion that was developing inside her mouth
underneath her tongue, She waz vorried that it was
recurrent cancer., I didntt feel that that was the case
and I had recommendsd that to calm her worry is that we
would have Dr., Aanning, who iz a surgeon hers atg the
medical == at the Yankton HMedical Clinic, biopsy that,
and it was, in fact, benign,

And so the biovsy was done and there was no problen
with that lesion?

That's correct.

What was your n=xt contact with ¥Mrs. iebelhaus, then,
after the October 21, 1992 cccasicn?

I next saw Hrs, Wiebelhaus on Pehruarcy the LSth, 1993,

Was that at the clinic in Yankton?

STOWEY COURT REPORTING SERVICE
2505 SBURLEIGH STREET
YANKTON, S0 57078
{(605-665-3410)
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Correct,

And what were the patientis circumstances then, pleaga?
At that time, she had bsen notsd to have a recurrencs
of her cancer that had been biopsied in California,
Apparently it had recurred in her mid back under the
skin and that had been remoéed surgically and
apparently confirmed by the'pathologist in Califbrnia
that that was recurrent tumor, similar o ths ons that
she had removed from ker shoulder,

And what did you -- what did you do when you saw her on
the occasion of the Pebruary 15th visit?

Hell, on my visit éhe was also == we also noted a lump

near her breasthons and at that time we alected to have

f

that removed, as well, to be biopsied.

Wae that done in a clinical setting here at the clinic
or was she hospitalized for that biowpsy, Doctor?

I would assume -- I assume -- I think that was done
here in the clinic,

And did you then have the excised tisgsue read by a
pathclogist?

That'a correct,

And did you receive the pathology report back during
the ordinary course of your practice?

Yesu,

And is it information of the kind upon which a

SLOWEY COURT REFORTING SERVICE
2505 BURLEIGH STREET
YANRTON, SD 57073
(605~565-3410)
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phaysician in your practice would ordinarily zely?.
Absolutely!

Do you have it before you?

1 do.

- P A1 5
And what 418 it r=port?

. It reported that it was carcinoma, metastatic in the

subcytanaous tiszsue from the upper chast éonsistent
with melano carcinoma which is ancther térm for -
pelanoma.

All rigkt. The subcutaneous tissue, Doctor, is where
pleaze?

Beneath the skin.

Is the subcutaneousz tissue, tissue through which blood

Fflowe in a patiern of I low?

)

et

Well, certainly,

Doctor, what was the treatment regimen, then, [or the
circumstances that were confirmed by pathology wnen the
excised tissue was tested?

Well, at that time I certainly conferred with the study
coordinator at the John Wayne Cancer Institute,
informed them that we had obvicusly rapidly progressive
disease on our hand despite the treatment that they had
been adainistering, so it?a obviousiy she was a

treatment failure from their study standpoint, and we

felt that given the gravity of the situation it was

SLOWEY COURT REPORTING SERVICE
2505 BURLEIGH STRECT
YAURTON, SD 537078

{605-655-3410)
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time to switch to systemic chemotherapy.

Was that then done?

That is correct,

And who directed the chemotherapy care?

I did.

Where was it administered?

fere at the Yankton Medical Clinie,

Can you describe for the court and the jury, please,
Waat that syvstemic chemotherapy regimen consistead of?
Tt was chemotherapy that was given intravenously that
consiszted of two medications. One was callied DTIC, all
capital lettesrs, and the other one was Platinol. They
were administered intravenocuszly for three consecutive
davs and repeatsd svery thres o four weeks.

Waat iz the -~ what is the objective chemically, 1f vou
will, of injecting DTIC? What is the interaction
yvou're trying to achieve in the bhody, Doctor?

Tse interaction between both of-thc chremotherapy drugs
iz to kill cancer cells that are actively multiplying,
thereby hopefully shrinking the tumors and trying to
avoid -- at the same time trving to avoid serious side
ef fectas, |

Iz there something about the chenmical behavior of a
cancer cell that's dif ferent as it divides and grows

from the chemistry and other c=llz that permits these

SLOWEY COURT REPORTING SERVICE
2505 BURLEIGH STREET
TAUKTON, 50 57073

{603-5485-8410}
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drugs to have a chance to work on them?

The sxact answer to that question would win you thae
Hobel Prize,

I don't Rope to do that today. Is it believed that
that may be the casz by some reseaﬁcﬁcﬁs?

That!s trus, Cancer cells are obviously a mutation of
normal, normal cells, Theay are actually weakgx hecanss
of that mutation. They are muitiplying-more rﬁpidly
than normal body tissus. So by selectively pinpointing
the cslls that ares multiplying $nd doing chromosomal
damage to them vou hope to kill thenm and at the same
time allow the normal cells a chance to recover and

aopefully heal th=mselves,
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That'n correct,

And is melanoma, itself, a phrase that is descriptive
of a family of canosrs or is it a spacific and unigue
disease?

It in specific insofar as it depicts a cancer that is
arising from the pigmented cells of the-bady, the cells
that contain melanin. That's where the name "melanoma®
comes from. So it can arise from any of the pigmented
cells of the skin or actually of the eye,

Doctor, i3 1t -- is it always the case with mslanoma

SLOWEY COURT REPORTING SERICE
2505 BURLEIGH STREET
TANKTON, SD 57078
{(605-6G65-3410)
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that that diseass originates in a pigmented cell?.

Yes, it has to.

Are pigmanted cells found anywhere below the surface of
the bady?

Other than banind the retina in thé eyé, the rest of
the pigmented cells are undzr the 5kin,

fow does the disease move From the pigmented cells into
the body if it metastasizes or moves inside?

There is thras ways that melanoma wculd apread. One i=
by direct invasion where it jus£ simply keeps eating
deeper and deeper into the tissues. Ancther way that
it spreads is through the lymphatic systenm wners the
iymph drainage would carry ths tumcr cells away, aé&

oby

=

susly in Donna‘s case there was evidence of that
with one of the lynph nodes under her right arm being
involved at the time of her initial diagnosis.

HMelanoma will also be spread through the bloodstrean,
If it invades the blood vesaels it c¢an go anywhere the
blood goeas,

I understand, Doctor, and this is jumping forward some,
but I undarstand that in the courae of Mrs. Wiebelhaus'
diseaselit appear=d in several diverse parts of her
body, nmome of her abdaainal organs, her Kidneys, I
balieve, her liver for sure and her brain, Are those

locations that are likely to have received cancerous

- SLOWEY COURT REPORTING SERVICE
2505 BURLETIGT STRECT

TAURTOH, 5D 57078
(605-6G65-3410)
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cells through blood transport?

That's ~- that's correct, She alsc had tumors spread
to those arsas undsr the skin in her back and on the
chent, as well,

again likely a3z 2 result of t:anspﬁrtihg the blood?
That's corract.

May I inguires, Doctor, how_is melanoma most commonly
seen by practicing physicians, not nccessaril?
oncologlists?

Well, yeah. It's most commonlyAseen as-an abnormal
mole thxat is changing "in chéracteristié;

And is an abnormal mole changing in characteristic
cemmonly recognized by phyasiclans, then, 23 a warning
sign that the mole may contain melanoma Csils?

Ok, it's commonly recognized by lay pecple that that is
a warning sign of cancer. It's one of the ten warning
signs that the American Cancer Society haz tried to
make available to the public. AaAnd certainly physicians
are aware of that, as well,

What's the moszt commonplace form of treatment when a
physician {s pre=anted by a patient who rasports a mola
change?

MR, BATAILLOWN: For the record, I'm going to object.
This witness isn't identifled as one with respect to

the standard of medical care, ©Doctor, you're cartainly

SLOWEY (OURT REFORTIHG SERVICE
2505 BURLEIGE STREET
TAUKTOMN, SD 57073
(605-665-3410}
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fraa to answer the guastion under the circumstances.
TuE WITNESS: I understand, Well, typically it would
require an examination, One wouldn't prescribe any
treatment, of course, until an adeguate exanmination was
per formed, Thaat's usually dcné with éithc: a hand lens
or some form of magnification, good 1ighting and
cartainly getting the patieht disrobed 3na.exam£ninq '
not only the mole that apparently is changing but
looking at the rest of the skin. 1f£, in fact, there is
any asuspicion of the laxzion meéting the criteria, it
should be biopsiad.

MR. DOMINA: Doctor, when a physician conducts an

examination of the kind that you nave just des cr ibad,
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izn Finds the presenting patient to be a

(24
i
1

i everal moles on the bedy, is it important

peoson

%

to compare the suspected mole witn other molez that are
available for inspection?

MR. BATAILION: Same objesction.

MR, DOMINA: You may answei.

THE WITHNESS: Otay., I ~- the individual comparison,
there i3 reallv no two moles that are ﬁhe same, I
don't feel that comparting cné mole to another ia rasally
valid. ©Tach one has to be taken on its own merit.

Tn other words, no conclusive diagnosia can de made by

a compar ison?

SLOWEY COURT RIPCRTING SERVICE
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¥R, BATAILION: Sanme obiection.
MR, DOMINA: Is that right?

THE WITNESS: That's correct. The -- there are a class
of people with a syndrome called Dysplastic Hevi

Syndrome that does place them at an increased risk for

“melanoma, so you would want to try to identify thoss

peopla,

What'as a dysplastic nevus, please?

That's considered as a precancerous lezion. Itz a
genetic syndronme where the families tend to have a
number of cases of melanoma within the family and that

they're at high risk for developing melanoma,

5 the nedical term for a mole. I'm sorry.
Doctor, &are thare <artain groups wit"nin the gverall
population that are recognized by nedicine as being
Persons at a higher risk than others for incurring
melanoma?

¥R, BATAILION: 1I'm going to object again on standard
of care.

TEE WITHESS: Okay. Typically, the fair;-skinn&d
northern Zuropean people are at higher risk for
devalowing melanoma. You Ssee less incidents of it in
darker~skin people, Hispanics and blacks in particular.

MR, DOMINA: Licght hair, light-colored eyes and lignt

SLOWEY COURT RIPORTING SEURVICE
2505 RBURLEIGH STREET
TANRTON, SD 57078

(605-665-3410)
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skin then would all suggest 3 somewhat hidner
population~~ or, risk in the population or is that
population?

MR. BATAILLON: Same objection.

THE WITNESS: Corrsct, But virtually everybody is
still at risk. 1It's all relative,

MR, DOMIMA: Okay. Doctor, may I inguire sﬁecifically
about tais céaa, and I'm -~ I am aware f{rom our
dizcuszsions befors vou bagan to testify today of your
sanse for these gquestions but I need to gsk them on the
record and have you respond to them.

Tn this cage assume {or me some dates here, 1f you
would, please. Asszume that the first presentation by
ure, Wiebellaus of this mole to aer family physician
cccurred on the 2nd day of July of 19922 at a time when
she was pregnant. Assume that she delivered a
full-term baby on August 27th of 1992, that =zhe
returned to the doctor intermittently in the

intervening period of time and that she returned on at

least two occazions after the child was delivered, the

second being September 14th of 1592, at which time the
mole was excised and the excized tizsue was biopsied,
A diagnosis waa made vhich identified the exiztence of

relanoma.

I want to aszk, first of all, do you have an

YANKTON, SO 57078
{305-665-3410})
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opinion, based on thoze assumaed facts, about whather a

fajlure on the doctor's part to diagnose the illness at

R

the time of the July presantation, wiether a delay from

e

=2
that July date until the September 14th date of

diagnosis caused or permitted this disease ko
el . .
metastasize to parts of Mrs. Wiebelhaus' body whers it

T i

could not be treated successfully?

A That iz a very difficult and very long questi;;’;;;#;~MN\

undsrstand, of course, that that is at the heart of the

issve here, It iz ilmpossible for me to actually know

for cartain whether or not that that had an impact. As
’—’,.-—"""mh"

a matter of course, we would like to always find tumors

\ earliser when they’re smallisr and thereby have less of a
\x chance of heving it alrsady spread, e

e e T e

KR, BATAILION: Doctor, =xcuss me, [ need to interrupt
you.

TEE WITNESS: VYes, =ir,

MR, BATAILION: T am going to objact that the answer iz
non~reasponsive and move o strike his comments.

MR, DOMINA: iould you proceasd with relating your
opinion, Doctor. |

MR. BATAILION: If he’s going to continue with his
opinion, then I'm going to object on foundation and
that it's an improper hypothetical,

MR, DOMINA: Okay. How you nay proceed,

SLOWEY COURT REPORTING SERVICE
2505 BURLEIGH S5TREET
YANZTON, SD 57478
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MR, BATATILION: You can go ahead, Doctor.
THUD WITMNESS: Yes, I undersztand. I'm just trying to
organize my thougats hefc £to pick up where we were ~-
where I left off,

aAs T nad 3aid earlier, theare is no way I can say
with absolute certainty whether this aad an impact, but
as a matter of principal, we would like Eo always
diagnos=e these tumors gsooner, and I guass that;s the
only way I can answer that guestion.
MR, DOMIMA: Okav. Doctor, without excising a mole
presented by a patient as having changed, ig tha=re g
way to dotermine whether it contains malignant
melanona’?
THE WITNESS: No.
You've mentionesd in your testimony today while talking
about Mrs. Wisbelhaus that her tumer, the tumor
identified as cancsarous by the pathology work in
September of 1992, was a deep tumor. I want ta move
away from a specific discussion of this patient for
Juat a moment and talk with you briefly about the
disease, melanoma, a bit more if T may. You mantioned
earlier that there are three ways the dizeazs can
adversely affect its host, the patient who has it. <Can
I talk with you aovout how malignant melanoma reaches

the lympa system and the blood vesszels and can

SLOWEY COURT RETORTING SERVICE
2505 BURLEIGH STRETT
YANKTON, SD 57978
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accordingly be transported through those systenz?
Certainly.

Would you first describe, mechanically, what mappens in
the body that would allow malignant melanoma cells to
be tranzported from pigment-bearing structures by the
lynmph system?

Wall, at some point the tumor would neead to invad§
either the lymph channels or the small blood vessels to
gain entry into those systems., Of course the blood
yeszels are presant throughout our entire body's
surface and itts just a matter of happeﬁstance, I
gquess, if the tumor cells would gain entry into the

bloodstream and then float downsireanm randemly goin

\..’.]
[l
O

other tissues.

The lymph system is less well-known by lay people
than the circulatory oSystem. 1It's a one-way streec
that returns fiuid from tisgues throughout the body
back into the wvencus system., Along this route there
are a number of these lynph nodes that act as filters
along the lympk system. It's the same mechanism taere.
Our body has lymph vessels over our entire body, and
it's a matter of the tumor invading through those
vessel walls and gaining entry into those channels
downstrean.

Docteor, are there generally-recognized measurem2nts

SLOWEY COURT REPORTING SERVICE
2505 BURLEIGH STREET
YANKION, SU 37073
{(605~-655=-3413])
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descr iptive of the zize of melancma tumors that are
diagnostically significant in determining whether an
invasion into either of the blcod or the lymph system

!nns
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[

ceourred?

I belisve your question should ask, is there proancatic
significancs,

I think I 3aid “diagnastic“?

You maid “"diagnostic”®.

YTou're right and I apologize.

The answer is that yes, thare is a staging system that
has direct prognéstic implications. '

and you raferred to Mrs. Wiebelhaus? diseass as having
sppearad Lo you Lo have been 2 3?3@@ three illness when
You Saw aer?

That is correct, but a level four. It gatis rather
complex. It had a level four, Clark's level four dJd=pth
of invasion.

The larger the number, the deeper the invazion?
Correct. Taat was lavel four of f£ive possible levels,
Okay. Do oncologists gsnerally have any consensus,
Doctor, about what might influsnce the repetity (sic.}
of growth in a mole that contains malignant melanoma?
ell, there is one association with estrogen and high
estrogen states, of course, and this was perhaps the

case witkh Mrs. Wiebelhaus where she wa3s pregnant.and

SLOWEY COURT REPORTING SERVICE
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obviously had very nigh levels of estrogen in her body
at the time of the original presentation.

Is it thougat that estrogen may accelarate the growth?
That i3 correct.

Besides the presence of extraordinary lavala of
estrogen, are there other known factors that inf luence
the repetity (aic.) of the growth of a maiignant tumor
originating in a mole? There may not be, |

Ttm not aware of one. If you're trying to lead me to
one, I'm not aware of it. '

Ho, I am not, and I should say that you were gquite
observant uUpon entering the room to note that I Bad a
hook on the subject and I am not quizzing you on that
book. I didn’t lay it there for that reason, gither.
1 expected to have a little time to look at the terms
again,

May I ask you this, then, Doctor: Is there any
way to work backwards from a surgery and clinically
determine tumor size back to an earlier point in time
when the tumor may have been a smaller size? _

Mo, taere is no way. We have difficulty nredicting the
future and the past, Thers i3 no way that we can work
backwards and detarmine whan the tumor originated and I
believe that's what you're trying to ask. That just is

not possible,

250% BURLEIGH STREET
YAURTOW, 3D 57078
{605~-665-841 0}
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Or perhaps beyond when it or iginated, and there mgy
have been some ambiguity in my guestion. I think
you're going to give me the same answer but let me ask
you: is there away to work backwards from & determined
tumor depth, that iz, on=s detﬁimiﬁgd ﬁpon excision and
measur=ment, back to a point in time when the tumor may
have reached soms level of invasion inté the--body?

No, I fesl that that's totally impossible,

Okay. Thank you, I want to return to Mrs. Hiebelha&s‘
course of treatment with you néw, if I mav. You toor
us, in the course of your work with her, Lo mid
February of 1593 and then we detoured a bit to talk
about the dissase, After vour February 15th, 1993
visit with her and the initiation of chemotherapy at a
sequence of three days on and three to four we ks off;
is that corr=sct?

That's correct.

How long did that regimen of treatment continue?

e continued until early July, I believe, with that
regimen.

Doctor, whaat iz the -- what did the chemothc:apyrdo to
this lady? Bow did it affect Rer?

Az in side effects or as in positive effects for the

tumoc?

Let's talk about the positive effects for the tumor

. SLOWEY CCOURT REPORTING SERVICE
2505 DURLEIGY STREET
YANRTON, SD 57073
{A05~665-3410)
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first, please,

Well, initially, her liver tests were elevated. She
nad had a Cat Scan performed at Lutheran Hospital in
Horfolk that had shown tumors within her liver., After

receiving the chemotherapy for Sust one wonth her liver

tast, blood test, had returned to normal. Bfter we had

completed three or four cycles qf_this éhamntherapy, a

cycle being one monthg-~

Tarea days and thres days?

The thrae days and the ﬁhré@A&aY5 and the whcie month.

Aftar thres --— four cycles we repeated the Cat Scan and
there was an actual‘decrease in the size of thes tumors

= A

within ker liver, so we were quite pleased that

41
Lo

B Wwers
able to have a partial response with the chemctherapy,
nalting the course of disease and actually causing it
to regresz a little bit.

and was it apparent to you, Doctor, at the time you
initiated the chemotherapy, that that kind of success
was the beat you could hopes for?

Witk this particular disease, we're looking at response
rates in a 30 to 40 percent range so she was the
axception rather than the rule, Host peopls with‘this
stage of disease at tae time we starte& the
chenmotherapy do not respond to the chemotherapy.

Sc she actually got some relief from the dizexzse as a

STOWEY COURT REPORTING GERVICE
2505 DURLEIGH STREET
TANRTOW, SB 57073
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result of the treatment?

Corract,

vou mentioned that there were scme side effects to the
chemotharapy. Waat were they?

wall, moat prominently she had guite a bit of nausea
and vemiting with the chemotherapy and for several daya
aftervards and that was very éifficult to ﬁanaqe.

She had hair lozs?

Correct.

Bventually losing all of her hair, of course?

She lost all of her hair as a result of -the radiation,
not necessarily because of the chemotherapy.

And th

]

radiation came later?

It capnm -

Much later?

-~ much later.

All right. Doctor, aside from the discomfort that
would mave bsen present with Mrs, Wiebelhaus' nausea,
did she have any pain associated with the diseazse when
the chamotherapy was initiated?

I'm not aware of pain being of a big problem until once.
acain later in the course of her disease when there was
tumor within the bones, |

Okay. I'm gure that her ermotional anxiety about her

candition continued, of course?

SLOWEY COURT REPORTING 3ZRVICE
2505 BURLZIGH STRECT
YANRTOY, 5D 357073
{605-665-3410)
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Not only ker anxiety but her husband and her extendad
fanily's,
All rigiat, Doctor, during the course of the
chemotherapy process, how often would you zee this
lady? |

I would examin2 her on a monthly basis and she would
comé here to the office for the three consecutive‘days
of intravenous chemotherapy and than she also had blood
counts done in between times mo I would actually see
her once and she would be here-four to five times a
month. |

What was the status of Mrz. Wiebelhaus® health separate
and apart from her cancer in February of '537

Well, she was still guite active., She was 3 physically
active person and despite being on treaatment she
actually went on to play softball and to be guite
physically active and led what T would consider a
normal life in between times, in betwee=n time of the
treatmenta, |

Being sick for a little while aftarwards esach time?
Correct.,

After you discontinued the chemotherapy treatm;nt in
July: is that right? |

Correct.

What was the next treatment reqimén you institutad?

- SLOWEY COURT REPORTING SERVICE
2505 BURLEIGH STRELT
YANRTOH, 3D 57078
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What happoened in July was that we had found that sha
wad two areas within the brain that appear=d to have
cancer that had spread. At that time, the chemotherapy
had obvicusly not been working for thke brain metastasgis
and it was time Lo institute internal beam radiation
thercspy. |

Is chemotherapy a treatment for melanoﬁa that is
expected to work on disease in the brain?

Wa. In fact, brain metastasss are very difficult to
get at with chemotherapy. The drugs do not cross into
the brain and do not deliver megningful dozez to brain
tumors, |

Is that because of the way tha hody protects the brain?
That's correct,

When did the external radiation for the brain tumorsz
begin?

I had spoken with Dr., Zaara on July the 26th and he was
going to see her on July the 27th, the next morning, at
16:30,

Is he one of your collesages here at the Yankton Clinic?
No. Dr., Zakra is affiliated with tha Carzon Reglional
Radiation Center in Norfolk, MNebraska,

and was the radiation therapy aduinistered there?
That's correct,

Were you ever present during those treatments

SLOWEY COURT REZORTING SERVICE
- 2505 BURLEIGH STREET
YANKTON, SD 57072
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themselves, Doctor?

No, I wasn't,

Ara you familiar with how they are administered and
per forned?

I'm gquite familiar with it.

All right., And can you describe for the jury how that
work ia done, vplease?

The radiation is performed using a linear accelerator,
which is a rather large machine that cenerates high
energy radiation beams. And bdsically the patient is
positi@néd cn a table. The beam is aligmed with the
target organ, and ih tkin caze that was the braian, and

the machine iz asimply tumned on for a specified dos

it

and that dose i3 repeated on a daily basis for a number
cf days., Ske also had radistion at the same time to
an area in her sacrum which iz just above the tailbone
area that she was having pain there and we had found
tumor in that region, az well, 80 she received
radiation not only to the brain but to thiz other arsa
that was painful. ‘

As the radiation therapy was being administared, did
you continue to see Mrs, Wiebelhraus, from time to tine,
or did you simply receive reports from the prysicians
in Norfolk?

I had received reports from NHorfolk and at this timg -

SLOWEY COURT RETCRTING SERVICES
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1 don't bellieve T actually saw her during the =—- thera
was once that I saw her during thes courss for
treatment, I guess.

Waen was that?

August the 9%th, 1593,

Aand what were her circumstances, at thatltima, please?
She was having more weaknesé in her left leg.”’ She wa;:
falling, She was fiqding it very difficult to hear,
She had been having diff iculty with her hearing all
along but it had gotten much worse and she had become
practically deaf. She had Bad very poor appetite and
she waz obviously failing gquite rapidly.

Was the hearing losz a side effsct of one of the
treatments for the cancer, Doctor?

Yes, it was, The Platinol chesmotherapy does have
hearing lozs as one of the side effects, We had
followed -~ we had watched that, actually, and had done
some special testing, zudiograma, had documented that
she was starting to have nome hearing losa before che
kad the brain tumors, but I was also concerned that
with the location of her tumor that theré could have
been effect, a direct affact of t&e cancer and perhaps
the radiation therapy was also causing some hear ing

loas,

Doctor, did you diagnose the presence of the ktumors in.

SLOWEY COURT REPORTING SERVICE
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the brain?

Tes,

and did it then bscome your rasponsibility to inform
Mrs, Wisbelsaus and ker family about the presence of

those tumors?

. That's correct.

Was that done here at the Yankton CLinic?-

Yes, it was.

and can you tell the jury how she raacted to that néws,
please? |

Well, at the time Donna had come 0 sSee me sarlier in
the day complaining of these —- of headaches, nausea
and vomiting, and I had ordered a Cat Scan of the head
te he performed at Sacred Beart Hospital. She went to
the hospital, had the x-rays that was requested
performed and then brought the films, the pictures back
with her for ny review. I looked at them in front of
the patiesnt and their family and informed them that it
skhowed some very large tumors and actually showed them
the pictures.

So they actually observed you in the process of making
the diagnosis from the filmsg?

That's correct,

And how did Donna react to that news?

Donnas was, for lack of a better word, T would say that

SLOWEY COURT REPORTING STRVICE
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she was numb. She didn't seam to raspond mich, at all.
T think that she had probably suspected that something
ser jous was going on.

Doctor, at the time of the August ch‘visit with

lirs, Wiebelhaus, waz there an} change made in Rar
treatneant reginen?

At August 9tha she was in the ﬁi&dle of her trsatments;.
Bar radiation treatments?

Her radiation treatment., We fait that at that time ii
was best to continue with the radiation and had planned

on continuing with systemic chemotherapy aftsr that was

complated.

8y the time of the August 9 visgit you mentioned she wan
nearly totally deaf and wag having some trouble with
walking and falling. Was she resquiring assistancs to

walk, at that time?
Yas, zhe was, She would basically lean on either har
husband or a sister that were almost always in

attendance with her and use them to nelp get her

" around,

Was ¥rs, Wiebelhaus rational, at that time?

Yes, she was,

And I understand there would have been a communication
limitation as a result of her hearing but was she able

to communicate with you about her clrcumstances?

SLOWEY COURT REPORTING SERVICE
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e could communicate., She would understand what I
said. It would have to be spokesn in a very loud, very
direct manner, but we were still able to fully
communicata.

And so she could respond verbally to you and understand
your questions?

Thatis correct.

When did you next see lrs, Wiebelhaus, Doctof?}

avguzt the 23rd, 1993, she canme in after having had a
MRI scan of her spine,

And what did it show?

It showed that theré wveres zeveral areas of tunor
involving the spine and also zmome of the vertebra.
Dockor, was there readily cbservable deterioration in
mer condition during the two weeks that intervened
between those Auqust vizits?

She had 3eteriorated to the point wnere I felt that she
would no longer be able ko tolerate chemotherapy. .She
was obviously at a point where she was nearly terminal,
And at tkat point I raferzed her to the hospice program
for palliative care to try to taka care of her symptons
and no efforts were going to be made to artificially
axtend her 1life, at that point. |

Did Hrs. Wiebelaaus participate in the decision to

decline efforts to artificially extend her life?.

810WEY COURT REPORTING SERVICE
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Yes, she did,

Was Mrs. Wiebelhaus admitted to some facility to
reside, then, or was she able to return home?

She returned home and through the_use_of viziting
nurses and through the kospice portion they were abls
to adminismter that care at her home -~ at her sister's
koms=, I believe, near Croefton, Nebraska;

By the time of the BAugust 23rd visit, this is Bugust
23rd of %93, is it?

Correct.

Was Mrz. Wiebelhaus having physical paih?

Yern, she was,
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that was causing bone pain and there was alzo, 23 I had
ment ioned, tumors within the spine that was causing
compreasion of nerves and pain.

Was there anything done to relieve the main synptoms?
Well, we were giving radiation to the area of the
sacrum and we were 3la0 giving narcotics,

What kinds of narcotics?

We had initially started with Percocet, which is

an oral kind of narcotic, and then shortly thereafter

wa had went to Horphine.

Did the narcotic medication eliminate the pain symptom?

SLOWEY COURT REPORTING SERVICE
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It nade iﬁ tolarable. T don't feel that Donna was ever
pain free but she certainly seemed to bDe mors at ease
with the pain. The narcotics, themselves, were not
without side effects, She had constipation requiring
enemas for elimination, which is a vsfy comron snide
effect of narcotics,

Noctor, how long waz lrsz. Wiebelhaus able-to :em&in at
home bafore she was admitted to the hospital?

She was admitted to Sacred Heart Hospital on Scptember
the 13th, 1993. |

and so0 she wyas homa for approximately three weeks from
August 23rd to September 13Eh?

Correct.

n mmer hmw el -
I0E B38% REL Uring ©a

&7

Noc. The Bpice t
within the home setting and I received reports back
from the hospicea nurse, as far as her condition, and
orchestrated any adjustments in her medication and care
plan through the hospice team.

And the care during that three wesks was, includ%ng
your work, was palliative care to attempt to make herx
as comfortable an possibie?

That is correct,

Was Donna aware that she was in the final stages of

this illness?

SLOWEY COURT REPGRTING STRVICE
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She was.

“ihen Donna returned to the hospital on September 13th
of 1993, what were her circumstances, Dockor?

Sue was ex:tremely dehydratad, She waz unable to keep
any f£luids down without vamiting,‘and‘as a result of
not being able to take anything orally she had not been
taking her pain medicines, so she was in a considerable
amount of pain, a3 well as beling geverely dehyd:ated;
She bacame an inpatient, then, ak Sacred Heart?

That's correct.

and what care did you initiate there?

Ye placed an I.V. and gave her I.V. fluids az well as

intravenous Morthine,

e

An

th

2]

r was for pain management purpoges?

Thaatia correct.

]

Jow long was she in the kospital?

She axpired the following day.

5o something like 24 hours or thereabouts?

Tt waz 2 little more than 24 hours but less than 43.
1'd be remiss, I think, if I didn't asx you to
describe, if vou would, the pain that zhe exper lencead
during those final nours of her life?

The pain was worse on adnission. Once we were able to
get the I.V., Morphine started, we were giving her a

very genercus dose of Morphine. The ol lowing morning -

STLOWEY COORT REPORTING SERVICE
2505 ROURLTIGH STREET
YAWKTON, S0 57079
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my notes on the hospital chart indicated that her pain
was better but it was not totally relisved., She sesmed
to be more comfortable but it wasn't perfect yet. At

that time we increased the Morphine zlightly and she

.Doctor, was Donna conscious up to shortly before her

death?

She was conscious but not for the last few hours.
Doctor, during the course of your work with

Mrs., Wiebelhaus, you wers, of course, familiar with the
care she had raceived at the University of Nsbraska
Hedleazl Centar in September of 162, then with the care

she recsived at the John Wayne Cancer Inntitute, --

~= 51l of the care she received from you, the care she
received in Norfolk from the physicians who were
rasponaible for her radiation therapy, and then f£inally

the care ah Sacred Heart Heospital in Yankton at the

~time of her death, were you not?

-That's corrmct,

Do you have an opinion concerning whether or not all
that care was, in fact, medically necesszary in an
effort to manage Mrs. Wiebelhaus' melanoma and treat

ie?

I feel that the care rendered at the University of

SLGWEY COURT REPORTING SERVICE
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Nebraska with the surgsry that was performed wan
necessary. Tae cars that was rendared in California at
the John Wayne Cancar Institute was experimental in
nature and probably did not have an impact upon the
Rltimate outcoume,

And therefore may not have baen necsssary?

May not have.bcen necessary.

All right. What about the care you rendsred?

Well, I think that the subsequent care with her
chemotherapy and radiation was necessarf and followad
standard practice, v

Jould that alsoc be true of the care in Norfolk?

Yesz.

L v o
Angd the care at the t

ime of the final hozpitalization?
And her adnission to hospice, ves,

All right. Doctor, based on your =ducation and
training and experience, your treatment and care of
this patient and her history, do you have an ovinion
concerning whether or not the fatal {1l lness that this
lady suffered and its course, which you have described
in your testimony today, had its origin. in the nole
that Mrs, Wiebelhaus presented to her family physician,
a mole Ehat appeared on her ricght shoulder dur ing ker

pregnancy in the summer of 19927

I helieve that was the aource for the tumor that

SIOWEY COURT RIPORTING SERVICE
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eventually spread, yes.
MR, BATAILION: I'm going to =- I assume that the
question was a yes or no question so I' going to
cbject that it's non-responsive and then object on
foundatlon to the answer,
MR, DOMINA: All right. And so we'd get that sequence
right, T probably did ask you a yes or no question. Do
you have an opinion? |
THE WITNESS: Oh, ves.
MR, DOMINA: And what iz vour opinion?
MR. BATAILLON: And I'1l]l obdject on foundation.
THE WITNESS: [y opinion was as previously stated, I
believe that the unltimate tumors that had spread
originated from the primary mole on her right shoulder,
MR. DOMIWNA: Thank you very much., I have no further
questions. Do you want to take just a two-minute break
and let the doctor get up and stretch and maybe ne,
too, for'just a seéond before we start,
MR, BATAILION: Okay.

(At which time a short bréak was ﬁaken).

(The following proceedings were had after the
break).

* % % & #

EXAMINATION BY MR. BATATLIOMN:

Doctor, my name is Joe Bataillon and we're doing this
¥

LOWEY COURT RETORTING SERVICE
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telephone deposition basically pursuant to my notice
and I have some questions for you this aftermnoon,
Okay.

Do you have any time constraints today, Doctor?

I'm all yours. |

All right. For the aftarnoon or I had understood that
we were only good Rill 1:007

1 believe there might be another meeting on this ==rin
this room at 1:00 so we do, but I'm meeting with ~- i‘m
in that meeting so they can't~-

I'lY attempt to get this finished as expeditiously as

possibl

]

then, Doctor.

Okay. Very good.

The other question I have is whether you are available
for if there is a trial on Decembear 20th or thereabouts
just before Christmas, whether you're available to come
to Center, Webraska, to testify?

That can always be arranged, yes,

All right., And the other question I have is all of the
%-ray film, there has been at least two or three CT
Scans that you mentioned and there iﬂ an MRI and I |
assume some plain film?

Tnat's correct.

Waere iz all of that; do you know? 1Is it in one placs?

Mo, it's not.

SLOWEY COURT REPORTING SERVICES
- 2505 BURUEIGH STRTET
YANKTON, SD 57073
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One of the CT Scans was obtained at Luteran dospital in
Norfolk.

I know she’s had a number of chest X-rays performsd out
at John Wayne. She's had at least one chest X-ray done
in the hospital in Creighton, Nebraska. Thare are also
CT Scans we performed here locally ars at Sacred‘Heart
Hospital, and plain chest x-rays would be available
here at the Yankton HMedical Clinic.

Sacred Heart Hospital is in Yankton; is that correcf?
That's correct.

The chest film that you have available at your clinic,
do you have the ability to make copies of that £ilm?
Yes, we do,

I assume that either —~- let me ask Mr. Domina., 1Is it
okay if I ask him to make copies by letter?

MR, DOMINA: Yes, it is,

MR. BATAILION: Okay.

MR. DOWMINA: 1 have no objection to your having copies
of any of these records, Of course of particular
concern to the doctor would be those in his possession,
byt no, none at all.

MR, BATAILIOMN: All right, So the only film that the
clinic would have would be the chest x-ray film that
you earlier described?

THE WITNESS: There are sevearal chest yx-ray films but

SLOWEY COURT REPORTING SERVICE
2505 BURLEIGH STREET
YANKTON, 5D 57078
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that is all that we have in our possession,

And Doctor, do you have vour medical record with you
there?

Yam, I do,

And that medical record would include YOur notes, as
well as all of the laboratory findings andlthen also
the cor:eapondence'that you would receive from various
treating facilities and inétitutions; ism ﬁhat correct?
That 1is correct.

How big a file is it for our estimation?

It's approximately two inches thick,

it
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o} & 4! do is8 ask you, and thiz is
up to you, I'd like to get a copy of that complete
record if at all possible, The way we usually do it is
to mave either your office make a2 photocopy of it or
for you to give it to the court reporter, she'll make a
copy of it and then return the original to you within a
day or so, so it's kind of up to you how vou would like
to proceed,

I really don't care. Waatever is most expeditious., It
would probably be easiest, 3ir, for my own people to
copy it since they're familiar with how our records are
put together. |

MR. BATAILLON: All right. ‘Can we stipulate, then, for

the record, Mr. Domina, that Dr, Farver will have his

SILOWEY COURT REPORTING SERVICE
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staff make a complete copy of the record thatis befora
him there, that the court reporter will get a copy of.
it or get that copy and we'll mark that as Exhibit
Number l;

MR. DOMINA: So stipulated.

MR. BATAILION: And Exhibit Numbér 1 will then be the
complete medical record from your c¢linic; is that 7
correct, Doctor? | A
THE WITNEZSS: That is correct. I'1l have to talk wi&h

-- confer with my adninistrator. I'm not sure if it's

correzpondence that we have., I'm not gquite sure what
the status is on that legally.

MR. DOMINA: 1Insofar as the patient and her husband are
concerned, there is no objection, Doctor,

THE WITNESS: As long as the patient or family wouid
concur, I have no problem with forwarding the entire
medical record. _

MR. BATAILION: And then I can -~ I would like to-ask
tihe court reporter, then, whether you would make
contact with the doctor to make arrangements to pick up
the original or the copy.

COURT REPORTER: Yes, I would,

IR, BATAILION: Doctor, you-are a tward certified

internist: is that correct?

SLOWEY COURT REPORTING SERVICE
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THE WITNESS: That is correct.

Do you have a curriculum vitae, Doctor?

There is one, yes,

All right. Can you make a copy of that available to
the court reporter when she picks up the copy of the
record?

I can. It hasn't been updated in =ome time since I
haven't had to apply for a job for five~and—a-halﬁ
years,

I understand, Doctor. I just needkto gét a little bit

of a backgreound as far as your practice is concernead,

MR. BATAILLON: All right. Then we'll mark that as
Bxaibit Number 27

MR. DOMINA: Agreed,

MR. BATAILION: Doctor, did you take a -- your --
strike that. VYour fellowship in Utah, what was that

fellowship in?

THE WITNESS: It was in hematology, oncology at the

University of Utah, Salt Lake City,

" All right. pid you become board eligible, then, for

hematology and oncology?
That's correct.

All rignt. Did you ever take the board?

SLOWEY COURT REPORTING SERVICE
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No, I didn't,

Iz there a reason you didn't tak= the hoards?

I don't like taking tests,

I don't blame you, Doctor. All right,

Ho, there was really no reason that I «- othar than
time constraints, as far as not taking the boards.

Are tmere any updates that are required, as fﬁr as your
board certification, with respsct to internal me&ic;ne
iz concsrned? :

No, there ispn't,

it

Are

W
i
5
o
5.1-

aey recommending one evervy seven years: i-
right or wrong?

I believe that mine is for lif=time.

You say there is approximately 40 physicians in your
group; is tﬁat correct?

Correct,

What's the name of your group again, Doctor?

The Yankton Medical Clinic, P.C.

And can you give me an idéa what the breakdown of the
physicians is? Are they mostly family practitioners,
internists or what? | |

Actually they're mostly internists. There is about --
these are all approximations. We keep adding people
every day, it seems. There is six general interniszts,

approximately five family practitioners, thrae

SLOWEY COURT REPORTING SERVICE
2505 BURLEIGH STREET
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obstetricians, gynecologists, threes surgeons, three
orthopedic surgeons, a cardiologist, a pulmonologist,
é gastroenterologist, a neurologist, and myself in
hematology/oncology.

Is there any group comparable to your size in your
geographic area, and that would include down to
Worfolk, to the best of your knowledge?

No, sir, there isn‘t, There iz a group in Sioux Falls
that is approximately twice our size but the Yankto£
Medical Clinic is the seéon& largest medical facility
-~ medlcal clinic in the State of South Dakota.

The Sacred Heart Hospital, how many bedz does it have:
do you know?

One hundred forty-four (144) beds,

I'm just going down the notes of your deposition,
Doctor. I have some other questions that I'm going to
be asking you,

sure.

But I have to ask you some guestions that were brought
up in your direct examination by Mr. Danina. You do
not recall which sister initially introduced you to
Donna Wiebelhaus' case; 1s that correct?

I don't recall her name but I had a lot of contact with
that sister. It's the one that she lived with in

Crofton. I'm just not certain as toc her name.

SLOWEY COQURT REFORTING SERVICE
2505 BURLEIGH STREET
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Are you aware of any sister that she has that is a
nurse?

No, I'mnot,

Are you familiar with anybody else in Donna Wiebelhaus!®
family besides this sister and her husband?

Her brother-in-law frequently accompanied them, as
well.

Do you know hBis name?

No, I don't.

In the first vizit that vou had with Donna Wiebelhaus
the name of her sister that came withs her iz not
documented; iz that correct?

That is correct.

Do you know whether her sister was with her the antire
examination or siamply came up to the clinic with her?
She was present in the room all the time.

Bo you currently have any other satellite clinics in
Nebraska?

No, sir.

Waz the only satellite clinic in Nebraska the Crofton
clinic? |
That's correct,

You closed that in Novembar of '927?

Correct.

I just thought I'd let you know that I had burned up my

SLOWEY COURT REZORTING SERVICE.
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car in Nelson, Nebraska.

I think I've burned up a few cars there myself,

All right. As far as your initial history of

Hrs. Wiebelhaus, did she indicate how long she had had
the mole on her back?

Well, initially she had said four to £ive months,

Do you know wﬁetﬁer\sﬁe had that mole before that four-
or five-month periocd?

I would have no information to indicate either way.
All rigkt, Is my understanding correct that it's vour
opinion that tkere is no standard treatment for stage
three melanoma?

T don't know, the point where she had had surgery and
removal of the local lymph nodes, there is no standard
care -~ standard therapy beycnd that point.

All right. And chemotherapy is not cenerally
recommended until it becomes stage four; is that
correct?

That is correct,‘ahd until such time you have
measurable dissase to determine whether or not the
therapy is effective,

Do you know whether she had had a CT Scan or an HMRI of
her entire body before February of Y937

Yes, sir, I -- she had a CT Scan performed at the

University of Nebraska in October of 1992 during the
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process of their initial staging.

And apparently those were negative; is that correct?
That is correct,

You didn't have a chance to review that film?

I have not seen those films but I do have the radiology
reports from the University, | |

You would assume that the University still has thoée
films?

Yes, sir, I would,

As far as the John Wayne Cancer Center is cpncerncd,

id they correspond with vou, at all, with respect to

o

rr
=

he care they were rendering to Mrs, WiebelRaus
Yes, they did.

And that would be part of your file; is that correct?
That is correct.

Am I -- I'm sorry, I'm stuttering here, Doctor. On
December 21st, 1992, she presented with a lesion in her
mouth., Am I correct in my understanding that you would
not have recomencded biopsy were it not for the-fact
that she was very anxious about it?

That is correct. The lesion had no sus picious
characteristics to it. The surgeon that examined ker
and ultimately did the biopsy also felt that it was
benign appearing.

As far as -- I'm going to skip forward to February
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15th. You had no contact with her, then, between
December 21st, 1992, and February 15th; is that
correct?

That is correct.

And presumably she was réceiving treatment through the
Jokhn Wayne Institute, at that time? -
That is correct,

And they sent you some information with respact to a
recurrent mole in the mid back area or was that
reported by her? _

I believe that was reported by the patient and then
subsequent documentation came from the John Wayne
Cancer Center,

But she presented to you on February 15th because she
had felt a lump in her breastbone; is that correct?
Tnat's correct.

I -- I'm looking at the report and I'm not sure whether
that would be considered a mole or a subcutaneous
lesion. Can you clarify that for me?

It was subcutanecus, When T felt it, it was five
millimeters in =size, Tt was hard. And my clinical
examination on the date of February 15th stated that it
was subcutaneous meaning that the skin was in tact over
the top of this lump.

Did it appear to be -~ did the skin appear to be
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discolored, at all?

No, sir, but you could see that the lesion, itself, was
immediately beneath the skin and did have kind of a

ark gray appearance to it.' |

So it would not be considered a mole in the true sense

cf the word?

That's -- that's correct.

And the biopsy, pathology reports indicated that it was
-=- did you say melano cagcinéma?

That's correct. That's an old faskioned term for

melanoma,

And you've never had or your pathologists have never
had an opportunicy to review tissus sample from any of
the other biopsies; is that correct?

That is correct.

50 there is really no way to know whether this biopsy
resembled the other two otker than the diagnosis of
melano carcinoma?

That is correct.

And when this was documented, the biopsy was
docﬁmented, I assume that that would have been on or
about the 15th or 18th of February 199372

I believe it occurred the same day, the 13th of
February.

And the biopsy report, the pathology report was on the
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15th, also? It was reported on the 15th?

Reported on the 16th,.

Then you scheduled her for a consult on the 18tk to
talk to her about chemotherapy?

That is correct,

And when did her ckhemotherapy then start?

It started that same day, February the 18th.

You talked to her about the chemothera@y that you
planned and she decided to accept your recommendation
and start the first course that day?

That is correct.

Had ?Gu talked te her about chkemotherapy on the 15th?
Yes, I had, because the original -- at that time, she
nad had a recurrence on the lower back and we had
obviously felt that we were getting close to the time
where we were going to need to consider chemotherapy
and there was also the suspicion that she had
involvement of her liver and not only did we dc the
bicpsy but we also got the Cat Scan I think of her
abdomen during that same time frame.

and that CT Scan was done in Norfolk, did you say?
That is correct,

Is there a reason it wasn't done in Yankton, if you can-
recall?

Ok, I can recall. The Cat Scan was down for its
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quarteriy maintenance and wasn't going to be available
for that day for any routine scanning, for any
scanning, at all, even emrgency scans, The patient
and their family were guite anxious to have the scan
performed so the closest center with‘a Cat Scan or
comparable was Norfolk and thaﬁ’s why we refe;red her
to Norfolk to have that procedure done. |
The only records that you've reviewed &ith respect to
this case would be the records that are in your file;

is that correct?

-3
t

rac

g CO

[
L]

Rat . Everything that has ever been

]

Ll

ed me, either by fax or by mail, is present
¥ ¥ B

a3y
]

GIWar
in her file.

Have you had an opportunity to review the records of
Dr., Nagengast?

I Rave not.

You did not review any records from the Creighton,
Nebraska, hospital_either; is that correct?

I did review the actual chest x-ray film on one~
occasion but I have not seen any other of the written
records., |

The CT that was done on or about the 15th of February
'93, did that show what appeared to be a lesion on the
liver, if you can recall?

My notes of the 18th state that when T loocked at it I
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felt that there were more than one area of cancer in
the liver,

And you didn't document the size of thoze lesions —-
I1'11 withdraw the gquestion and ask it again, As far as
the CT Scan is concerned that you reviewed, do you
recall the size of the lesion in the liver? -

My notes f:om February 18th state that the lesion was
rather large and was located in the caudate iobe of the
1ifer which —- and there was other suspicious areas
that were smaller scattered throughou£ the rest of the
liver, but at least one lesion wég described as being
largse,

And generally speaking, what strikes you as largs from
a centimeter standpoint?

Oh, something greater than five centimaters,

How many other suspicious areas do you think there
were, approximately?

Probably less than a half dozen, less than six.

And they would, by definition, be under five
centimeters, probably?

Yes, I didn't ~- I didn't officially interpret the
Cat Scan --

I understand that,

~— other than to just lock at it. It was obviocus thaﬁ

this was consistent with metastatic cancer and the
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actual dimensions for my recording purposes wasn't asg
important as the assessment,

I understand. I'm just trying to get an idea of what
you recall. Doctor, were there any other areas that
you believed had some evidence in that CT Scan of
metastasis?

I didn't see any other areas within the abéom£nal

CT Scan that was suspicicus, no.

End I take it, tken, it was'simply an. abdominal CT Scan
as opposed to a full body scan?

That is correct.

The chemotherapy that you rendered, do vyou have an

g

opinion as to whether or not it extended hker 1ife
aporeciably?

No, I really don't know 1f we extended her life., I
believe we did improve the gquality of her 1ife fér a
short while, but whether or not that translated into a
longer life expectency, I really don't know.

How loﬁg go you think that it improved the quality of
her life?

Well, she obviously had good quality of life for about
five -~ five months after the initiation of the
therapy.

and the chemotherapy was initiated in February of '93;

iz that correct?
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Correct.

I need to ask you about the doctor that did the
radiation tharapy, He's located in Norfolk:; is that
correct?

That is correct.

And his name is -- would you spell his nane, ﬁoctor?
It's Dr. Zahra, Z as in zebra, a-h-r-a,

Thank you, Docter. I assume that vou refer patients to

khim, from time Lo time?

Freguently,

The CT Scan, did the CT Scan show invasion in-- or,
strike that. When was the CT done that showed invasion
Lo the sacrum and the brain, approximaiely?

i can tell you exactly in just a moment. The CT Scan
of the brain was performed July -- no, excuse me, July
26th,; 1993, Due to her having pain in the sacral
region she had subsequently had an MRI =can of the
sacrum and lower spine., That was performed after

Dr. Zahra had evaluated her down in Norfolk and the MRI
was actually done at Luteran Hospital in Norfolk. It
would have been sometime in August of '93,

And your file probably has reports, radiology reports
from each of those; is that correct?

We don't have the radioclogy reports from Norfolk, no.

All right. The day that you diagnosed the brain tumor,
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would that have besen July 26th, 19937

Yes, gir.

And you indicated that it was a large brain tumor. Can
you estimate the size?

The radiology report of the CT Scan from July 26, 1293
indicated that the tumor was -- there was a
two~centimeter mass in the right frontal lobe and then
another area that was two by three centimeﬁers in the
posterior aspect of the left temporal lobe.

And that report was from Norfolk?

o, that CT 5Scan was performed at Sac%ed Heart Hospital
and was interpreted by Dr. Messner,

and can vou spell kis name for the record?

&

Is he a general radiologist, to tke best of your
knowledge?

Yes, he is,

As opposed to a neuroc radiologist?

That's correct.

You saw her then on September 9th, 1993 and she was
having éome weakness of the left leg; is that correct?
Yeah, that is correct.

What is the explanation for that, if you can tell me?
Well, our concern was that in the region where these

brain tumors were located and the swelling from' the
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tumor could have been affecting her motor abilities and

thereby resulting in weakness,

Did
HNot
Sue

MRI

in the zpine and the vertébra; iz that correct?

No,

Oh,

Taat was performed at Luteran Hospital in Norfolk,
Hebraska.

Do you have a radiology report for that one?

bBr.
his

All

when you learned of the tumors in the spine and
vertebra, that's when you decided that there was no
further efficacy for the chemotherapy, correct

That is correct,

And

that, Doctor?

That was the Sacred Heart Hospital's hospice program,

And

outside of Yankton or was that in Yankton?

she -- did you ever do & bone scan on her?
to my knowledge.
had -= I notice here that there was apparently an

done on August 23, 1992 and that showed the tumors

it was 1993.

I'm sorry. Okay. And where was that done?

T do not, I have secondhand information from

Zakra who inciuded an interpretation with some of

right, Thank vou, B2nd when vou ~- when youy -=-

you referred her to hospice., Which kospice was

is that -- do they have satellite facilities
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Tt's in Yankton and it covers a 25-mile radius from
Yankton,

Do they —-- did they have her in the hospice facility in
vankton for a time and then iet her. go home?

No, she was cared for at home,

From the time she wap referred to hospice?

That's correct, Their initial visit, I believe,
actually occurred at home.

What is thke title for the hospice program if I needed
to get their record?

I believe it's just Sacred Heart Hospﬁce—- or, the
Sacred Heart Hospice Program. The clinical coordinator
for the hospice program is Mary Pistulka,
P=I~§-T-U~L~K=A, and she is a nurse, an R.N..

She was also -- Mrz, Wiebelhaus was also being seen by
the visiting nurses from the Crawford area?

Crofton.

All rigkt,

The visiting nurses are all associated with Sacred
Heart Hospital andlthe hospice program.

S0 there wouldn't be a separate agency that would still
be part of the hospice program? _

No, they would all be -~ it would all be under the one
organization.

Which iz Sacred Heart?
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That's correct,

The Morphine that you were giving, was that oral or
intramiscular injection?

It was oral and it was liguid Morphine that was taken
orally.

And the first time that you knew that she was not able
to take the ligquid Morphiné was when shé came to the
hnospital?

That is correct.

What was the date of that again, Doctor? I didn't hear
that,

September 13th.

September 13th —-

ot
]

g

LAd

-]

g that correct? And then she died on September

-2

l4th, 19837

Yes, sir.

Do you know how long she was unable to take any fluids
before being adunitted to the hospice?

My Admission History and Physical indicates that ske
had been nauseated and vomiting for three to four days
prior to coming to the hospital.

Did she have respiratory arrest or cardiac arrest or
both, if you know?

It's kind of hard to separate the two. We didn®t havé
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ner on active monitoring, cardiac or otherwise, We
continued with the hospice~type of therapy while in the
hospital so I really don't know, It was not witnessed
by myself or other —- other staff,

Do you know whether anybody d4id witness her demise?
Tae family was in constant attendance throughout this
-~ that time, 80 I'm sure that the family.membérs were
pregent,

You would, as far as the Yankton Clinic is concerned,
you would have been Donna Wiebelhaus' primary providar;
iz that correct? | |

That is correct,

Are there any physiclans that you know of that would
recompend chemotherapy with stage three melanoma?

Hot after complete surgical excision, no.

Theoretically, would there be any efficacy in
chemotherapy with stage three melanoma? ;
Trat issue has been tried in clinical studies and
proven not to have any benefit,

So that some physicians have tried it but there doesn't

appear to be any substantisl increase in the

survivability after administering chemotherapy?
Not with our standard chemotherapy, no.
That would have been the same chemotherapy that you

instituted on February of, '93; is that correct?
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That is correct,

And the chemotherapy would have been done under your
supervision?

Yes, s=ir,

My record ends on April 23,‘1993 aﬁd I assume that you
khave -~ your record continues until the 15tk of
September at least, '33; is that correct?

Yes, it does.

MR, BATAILION: I don't have any further guestions,
Doctor, I think I've finisﬂed in time for your
meeting,

THE WITNESS: Thank you.

MR. DOMINA: Doctor, vou have a right to read vour
deposition and =ign it before itfs used if vou want or
you may waive that right if vou prefer,

THE WITNESS: I°11 waive that riget.

MR. DOMINA: Thank you very much for your help.

(No further procsedings were had).
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3 I, YaVonne C. Slowey, Certified Professicnal

4 Reporter, do hereby certify as follows:

5 1. That the deponent af@fenaﬁed was duly sworn

6 prior to the taking of this deposition.

7 2. That I took down in shorthand, correctly, the

g testimony of said deponent and have caused the'same to be

9 transcribed, and that this deposition ig 2 true and correct
10 record of the testimony given by-gaid deponent at the time I
11 affix my signature to this certificate,
12 3. That the cost for reporting and transcribing
13 the original and one copy of éepasi‘aviaﬁ is in the =zum of

14 $25%5.240, plus tax, said sum to be advanced and paid to

15 YaVoenne Slowey, Registered Professional Reporter, 2505
16 Burleigh Street, Yankton, Scutk Dakeota 57078, pricr to the
17 use of said deposition at trial,

18 4. That the original of the transcript of tkis
ig deposition is to be filed with the Attorney for the
20 Plaintiff, HMr. David A. Damina,.

21 5. That a copy is to be delivered to Mr. David A,
22 Domina, Omaha, Nebraska, Attommey for the Plaintiff; and
23 Mr. Joseph F. Bataillon, Omaha, Nebraska, Attorney for the
24 Defendant.
25 6. I further certify that I am not related by
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conganguinity or a2ffinity within the fourth degree to any

party, his attorney, or any empléyee of any of them; that I

am not financially interested in this action, and that I am

not the attorney or emplovee of any party.

To all of waich I have verily affixed my signature

thie 8th day of December 1993,

YaVONNE C. SLOWEY, RPR
2505 Burleigk Street
Yankton, South Dakota 57078

(605) 665-8410
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IN THE DISTRICT COURT OF EKNOX COUNTY, NEBRASEKA
DONNA J. WIEBELHAUS, CASE NO. 12018
Plaintiff,

}
)
)
)
ve. 3
)
D, J. HAGENGAST, HM.D.., )

)

)

Defendant.
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Yavonne C, Slowey, Registered Professional Reporter,
General Notary Public, does hereby certify that on the 23rd
day of November 1953 the_ﬁepositién of Dr. Max L. Farver
was taken in the above-capticned case on behalf of the
Plaintiff; that the original deposition was transcribed

gelivered by mail to Mr. David A, Domina, attorney for
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@
¥
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23
s

intiff, on the 10th day of December 1993; and that
the costs of sald deposition assessed to the Plaintiff are

in the amount of $274.43.

YaVonne C., Slowey, RPR
General Notary Public

My comnission expires: 10-6-97,
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