
9 

Original File EiVGE0&5.P14 185 Pages 
Min-U-+Script@ Pile IW: 0995141 042 

ith Mh-U-Scr 



April 25,200 

Page 1 
[I] IN THE DISTRICT COURT OF CUYAHOGA COUNTY, OHIO 
121 COMMON PLEAS COURT 
PI 
141 BONNIE PIKKEL, ET AL., 1 
[51 Plaintiffs, 1 
[6] VS. 1 07 
m MARK ZANNElTI, D.C., ET AL.,) 
PI Defendants. 
[91 

[io] The deposition of HERBERT H 

[I31 Procedure and the 
[I41 the Slate of Illinois 
[I51 of depositions fort 
[IS] taken before LORI 
117) a Notary Public wit 

155 North Wacker Drive, Chica 
the 25th day of April, A.D. 200 
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[I] PRESENT: 
[21 
[3] LINTON & HIRSHMAN, 1 

(41 
151 Cleveland, Ohio 44113), by: 
[SI MR. ROBERT LINTON, 

(700 West Saint Clair Street, Sum 

appeared on behalf of Plaintiffs. 
rei 

LAW OFFICE OF MARK RU 
(700 West Saint Clair Street, 
Cleveland, Ohio 44112), by: 
MR. MARK RUFF, 

appeared on behalf of Plalntitfs; 

WESTON HURD FALLON PA LEY, 
(2500 Terminal Tower, 50 Pub 
Cleveland, Ohio 441131, by: 
MR. KENNETH A. TORGERSON, 

appeared on behalf of Defendants; 
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111 PRESENT: (contlnued) 
121 
[3] REMINGER & REMINGER, 
[4] 
[5] Cleveland, Ohio 44113), by 
[SI MS. LINDA GORCNNSKI, 
m 

(113 Saint Clalr Street, Suite 700, 

appeared on behalf of Defendants. .̂ . 

!i] 
!2] 
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[ii (WHEREUPON, certain documents 
[q were marked Deposition 
[a] Exhibit N0s.A-C, for 
141 identification, as of 
[5] 425-01.) 

[e] HERBERTH. 

I 21 
I 31 

iq Bob Eiton.We met just a minute ago. 
161 Ruff is on the line as well.The two of 
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in front of us your entire file in this 

[21 case? 
131 A: Yes. 
141 
151 time from this fie? 

m Q: Aside fromthe 
[SI contained in Dr. Bell’s deposition, have you 
PI independently reviewed or researched the 

[IO] literature in connection with this case? 
[I 11 A: A Little bit.To answer the question 
m i  more fully, I’d say that, you know, I’ve had 
[i3i patients with this condition so I’ve been aware 
[MI of the literature.When I was f is t  contacted 
[i51 about this case, I looked at some of the 
[mi literature. 
[iq Over the past few weeks, especially 
[IS] since literature was in one of the depositions, 
1191 I looked at some literature, various papers and 
~201 book chapters.As I sit here today, I couldn’t 
[211 tell you all the authors of those. 
p21 Q: Did you keep a file either a hard file 
[ai  or a computer file of the research that you’ve 
~ 4 i  done in connection with this case? 

Q: Has there been anything re 

161 A: NO. 
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[II MR. RUFF: Excuse me, this is Mark Ruff. I 
121 cannot hear the doctor at all. 
(31 THE WITNESS: I’ll sit a little closer, 
[hi sorry about that. Is this better? 
[q MS. GQRCNNSKI: That’s much better. 
t61 MR. RUFF: Bob, if you could try and keep 
m your voice up, that would be helpful as well. 
[el MR. TORGERSON: They’re too polite at this 
PI point and too soft spoken. 

1121 ahead. 
11 31 
[MI Q: Just so we’re 
1151 have you retained a file of the research that 
[io1 you’ve done in connection with this case 
[i71 A: 1 don’t have - I have a file in my 
PSI office that has a few articles on cauda equina 
[ I ~ I  or lumbar disks and an abstract or two I might 
POI have thrown in there. But as far as a file 
(211 specifically for this case with cauda equina 
[221 articles for instance or other relevant 

(241 

articles, no. 
Q: Can you identify any of the articles 

- 
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111 that are in your current cauda equina file? 
[21 A: No, although there was  some overlap 
pi with what was in the one deposition and article 
[41 by Dr. Shapiro, for instance, from 1993. 
151 MR. RUFF: I’m still having problems 
[GI hearing. 
VI (WHEREUPON, discussion was had 
[SI off the record.) 
191 MR. LINTON: We’ll have to do the best we 
101 can because we can’t be screaming and the phone 
111 is close as it can get. 
121 
131 (9: Just so we can get back on track, you 
141 were idenwing for us what articles ate in 
151 your cauda equina Ne.You mentioned som 
161 overlap with Shapiro including 
17 1993. 
181 Any other articles or a 
191 your file that you can recall? 
201 A: There are other articles and abstracts 
211 in the file. I know that there was an article 
221 from surgical neurology now that I think about 
231 it in 1998 from a Japanese group. But really as 
241 far as the specific authors and so forth, I 
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PI can’t remember. 
w Q: Would you be willing to provide to us 
131 at OW expense a copy of your file as it now 
141 exists? 
[si A: K that’s okay with Mr.Torgerson. 
[si MR. LIINTQN: Do you have any objection to 
m &at,Ken? 
[SI MR. TORGERSON: I don’t know. I’ll just 
pi m k e  an objection for the record, but I suspect 
io1 we’ll be glad to do so. 
111 BY MR. LINTON: 
121 Q: Doctor, aside from what’s in that 
131 file, can you recall any articles you’d have 
141 looked at in connection with this case? 
151 A: Well, what I did on a couple of 
161 occasions was just to scan through abstracts and 
171 articles using an Internet search just to 
181 refresh my memory and make sure I hadn’t omitted 
191 any critical articles. 
201 

211 I just sort of read them because there’s 
221 hundreds of articles as you know, if not 
231 thousands, on this and related subjects. So I 
241 didn’t want to print them all out, but I just 

1 didn’t really print all those out. 
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t i ]  did do a search through a 
[2i line. 
PI Q: What did you use as 
141 A: Oh, let’s see, I did a s 
151 equina, I looked through some articles on lumbar 
[6i disk herniation. 
m MR. RUFF: Hello. 
[e] MS. GORCNNSKI: It just 
[gi MR. RUFF: I can’t hear at all, 

11 01 BY THE WITNESS: 
[ i l l  A: I looked through some articles on 
it21 lumbar disk herniation. I looked through som 
[ I ~ I  articles on urinary problems. I can’t think of 
[MI anything else as a sit here right now. 
(1 51 BY MR. LINTON: 
[ I ~ I  Q: Are you able to identify any other. 
[in specific articles you looked at besides the ones 
[tal we’ve just identitled and those contained in 
irgi Dr. Bell’s deposition? 
poi A: No. 
[211 Q: Would there be any way to reconstruct 
~221 that at this point without - 
[mi A: I could do more searches but that 
[241 might not tell exactly which articles 1 was 
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[I] looking at, but I could do some more searches. 
121 Q: Did you do a search -of the literature 
131 before you prepared your report 
[41 specifically for this case? 
[si A: As I sit here today, I do not recall. 
PI It’s more likely than not that I did, but these 
171 topics are something I deal with if not everyday 
[SI every week. So you know, I may have j 
[gi into it a month before. I really ca 

1101 
u 11 to now that would show the jury for sure that 
1121 you had done a literature search specifically 
[mi for this case before preparing 

[is] MR. TORGERSON: No 
11 61 may answer. 

[rei A: Correct. 
~ 9 1  BY MR. LINTON: 
[zoi Q: Your report is identified as 
~ 1 1  Exhibit A.That’s dated September 17,1999? 
[221 A: Yes. 
~ 3 i  

wi in this case? 

Q: You have no record that 

[I41 YOU? 

n 

Q: Is that the only report you prepared 
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t i l  A: Yes. 
121 
pi the second page.What’s the significance of 
HI that? 
151 A: Well, the significance of t h i s  is, of 
p ]  course, I w a s  contacted back in 1999 to review 
m some records, and I agreed to do so. I 
[el generated this letter or report to 
pi Ms. Chrisafi.As the case developed and I w a s  

[io] sent more informaqon 
[iii made a couple little de 
1121 which is certainly sort 
[mi preliminary short page 
[MI letter. 
[is] I put the word 
[i6] roots because at the beginning of Pa 
[in says, “My opinion is that Ms. Pikkel’s 
[IS] roots were damage pri 
[is] and I wanted to clarify in my known mind what I 
[201 meant by that. Nerve roots is a pretty general 
~211 term, and what I meant by that is that the nerve 
~2.q roots going to her bladder and for the control 
[ Z ~ I  of her bladder. 

Q: I note the h 

[I] you know, this has sort of developed into a big 
121 discussion about cauda equina syndrome, and 
131 that’s what that stands for.Those are the two 
141 little notations I made on it. 

m A: Well, we usually 
[SI roots I guess through 

[IS] Q: Those sac 
1161 all of the nerve 
[iq from S2 to 55? 
1ie1 A: Correct. 
[19] 
poi themselves? 
1211 A: Yes. 
[24 
p.1  have those back in 
[ai A: I don’t have a se right 

Q: Did you actually review the films 

Q: Do you have those with you or do you 

(51 Page 9 - Page 12 
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111 now. My recollection is that I mailed them to 
121 someone, but I did look at the actual films. 
pi Q: Was your interpretation 
r41 consistent - strike that. 
[SI 
[e] Dr. Bell’s and the radiologis 
n them? 
[el A When I looked at 
PI recollection is that as far as 

iioi radiology report said about them, I was pretty 
11 11 much in agreement with that. 
[iq THE WITNESS: better? 
[iai MR. RUFF: I’m le 
[MI here. I’m wonder 
1151 phone up you did something with the speaker 
d6i volume. 
[iq (WHEREUPON, discussion was had 
[iei off the record.) 
~ 9 1  

1201 Q: Does your report identify the items 
1211 you would have reviewed before prepar 
1221 report? 
(231 A: Yes. 
1241 Q: What is your understanding of 

Was your interpretation the same as 

en you guys picked the 
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[ii Ms. Pikkel’s current condition? 
121 A: I don’t have one. 
PI Q: Let me rephrase that. 
[41 question. 
[a What is your most recent account of 
161 her medical condition as it relates to the 
m issues you’ll be testifying to in this case? 
[ai A: Well, the most recent account that I 
PI can recall, and I probably have to check through 

[io] the records to be exactly sure, but she was 
11 11 continuing to have bladder problems, possibly 
ti21 some bowel problems and numbness in her perineal 
1131 region. So that sometimes was a continuing 
[MI chronic problem. Now whether she still has that 
[is] today, I don’t know. 
1161 Q: Can you identify specifically what 
[iq record you’re referring to? 
[it31 A: Let’s see. 
BQI MR. RUFF: You guys have completely cut off. 
1201 MR. LINTON: We’re not talking. He’s 
1211 reviewing records. 
[za WHEREUPON, discussion was had 
1231 off the record.) 
~241 BY THE WITNESS: 

(11 
121 from Dr. Bell’s records and probably his 
[SI deposition as well, and it might come from what 
141 EMS. PUel  related in her depositionAgain, I 
[SI don’t know if that is true as far as what 
PI injuries she still has, if any, today. 

BY MR. LINTON: m 
it31 Q: Are all of her bowel, bladder, and 
PI perineal numbness problems a direct 
IO] cauda equina syndrome? 
III  
IZI break those down if you wanted my opinion about 
131 each individual thing. 
141 
151 problem? 
161 

171 review ofthe records started with the 
it31 manipulation by the chiropractor Dr. Zannetti. 
IQI  P would say the - just to f i s h  up 
ZOI the answer of the question, the bowel problems 
it1 and the numbness problems really became apparent 
a1 and continued, of course, after her presentation 
91  to the emergency room on I believe it was the 
Z ~ I  5th; in other words, the second time she came 

A: P would say that that opinion comes 

A: P would say, no.We would have to 

Q: What is the cause of her bladder 

A The bladder problem according to my 
I 
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[I] back to the emergency room. So I think that 
121 answers your question. Despite the surgery, 
[31 those three things continued. 
PI Q: Can we agree that all three of her 
[SI problems, bladder, bowel, and numbness are due 
161 to the disk herniation? 
m A: Yes. 
[el 
191 acute cauda equina syndrome? 
io] 
i i i  synrfrome.And really according to the 
121 definition of cauda equina syndrome, this was 
131 acute, yes, as far as if we think about her 
141 presentation to the emergency room on the 5th; 
151 h other words, the second time back. It was 
161 certainly an acute problem at that time. 
171 
it31 its worse I’d say it was a partial cauda equina 
191 syndrome. It was not a full cauda equina 
201 syndrome. 
211 
2q to full? 
231 
241 at Dr. Shappiro’s article for instance, there is 

Q: Would you agree this is a case of 

A: Well, we’d have to define cauda equina 

Really to characterize it better at 

Q: How do you define partial as compared 

A: Well, the full syndrome you could look 
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PI pain, there is numbness, there is weakness, and 
pi there is bowel, bladder involvement.Those 
[31 things constitute the cauda equina syndrome. 
[41 She never Rad much in the way of 
[SI numbness going down her legs or weakness of her 
[SI legs to make it the full syndi-ome. So I would 

[I] be severe and in the back and that may be 

[I~I correctly.You would d 

[in A: Correct. 
[IS] Q: Because she 

181 lacking from the full 
191 the legs and weakne 

[I 11 
[121 A: I thin& those are 
~131 The syndrome may als 
[MI raising, but yes. 
[I 51 

01 find a couple of artic 
11 that’s, I mean, everyo pi1 numbness in the legs, weakness of the legs, 

[221 bowel and bladder disfunction, and possibly 
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hiropractic manipulation, yes. 

[q A: Well, I might not be able 
[SI it exactly. I think that, number 
m is going to the chiropractor if 
[SI back pain because they may 
[q fist place.The disk has two 

[iq components; there’s an oute 

[i31 Then if that 
ti41 it, that crack co 

[iq has been reporte does &e sense to 
[IS] if the disk is bein 

1241 manipulation? 
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111 improperly to cause it, that is true 
121 
[31 Q: Now, is it your belief that there was 
141 partial herniation that then led to a more 
[SI complete herniation between the time of th 
PI manipulation and the time of Bonnie Pikkel’s 
VI second presentation to the ER? 
[SI A: Could you read that back. I lost it. 

BY MR. LINTON: 

[i31 can’t hear.Th 

[i61 off the record.) 
[I71 
1161 Q: You believe, Doc 
PSI fist interference with 

I 
age 21 - Page 24 (8) I@xE-U-SC~~~~@ IESQUIR.E DEPOSITION SERVICE - CHICAGO 
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. TORGERSON: Objection. I think you’re 

~2.1 asking him a standard of care question on the 
PI chiropractor for which - is that what you’re 
PI doing? He’s not really testifying about that. 
[51 BY MR. LINTON: 

m a chiropractor or whether it w a s  a physic 
[SI therapist or wheth an orthopedic s 
PI or a neurosurgeon t matter, simply 

[SI Q: Let me ask it this way, whether it w a s  

[io1 because we have cauda equina syndrome resulting 
r i  11 from manipulation does not mean that the 
[VI manipulation was done improp 
[i31 MR. RUFF: Objection. 
[I41 BY M 

[IS] MR.TORGERSON: Objecti 
[I 71 BY THE WITNESS: 
[it11 A: I think that’s true. I can agree with 
1191 that. I‘m not necessarily saying correct, that 
[ZOI a manipulation was done improperly. People have 
[zii back pain all the time, and they get 
[221 manipulated, and I couldn’t say that 
[ Z ~ I  their - again, I’m not a chiropractor, but 1 
[%I can’t say that the manipulation was done 

[is] Q: Is that true? 

Page 24 
111 bladder function and at a later time there was 
[21 inference with bowel function.There was som 
PI temporary numbness that cleared up and then 
[41 numbness returned at or right before the time 
151 she went back into the emergency room the second 

m Q: You’re basingthat 
181 medical records, specifi 
191 A: Yes, but I 

[IO] so. 
[iii Q: Let me ask 
[ia A But primar 
[mi medical records 
[141 I’m just go 

~161 GI: Specificallythe 
[iq ER record noted ther 
[IS] function and the first ER record noted that 
1191 there was numbness which has since resolved, 
[ZOI correct? 
[zij 
[ZZI 
1231 materials that you’ve reviewed that support your 
~241 ~ e w  that those were new symptoms that arose 

[6] th IE .  

[ i5 l  PhOIIE. 

A: Yes, that’s part of it; yes, sir. 
a: What else can you point to in the 



i AL v. M.U 
C., ETAL 2QO: 

Page 25 
[11 between the first ER and the second ER visit? 
[z] A: In te rm of the bowel function? 
[ai Q: Bowel and numbness, yes. 
[41 A: Just the records that I reviewed, the 
[si medical records, and the account of the history 
161 and the findings in the two different ER visits. 
m Q: Does it matter in terms of your 
[a] opinions on causation whether those were 
[91 problems that developed immediately after the 

[io] manipulation or whether those were new problems 
[I 11 that developed between the first visit and the 
[121 second visit to the ER? 
p i  A: To a certain extent, yes, it would 
[id] matter. 
[ is ]  Q: How would it matter? 
[IS] A: If the problem started with the 
[in manipulation - and I’ll try to get out 
~ i a i  opinions here more than are on this littl 
[i91 report.The problems starting with the 
~201 manipulation, for instance the bladder. 
~211 By the time she came into the 
[221 emergency room and could have gotten into 
1231 surgery, it was basically too 1ate.The damage 
1241 PO the delicate nerves going to the bladder had 

- 
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[I] already occurred. Even if surgical 
121 decompression had been done earlier, it’s my 
131 opinion that she would have had a very h 
[41 chance of permanent or long-term damg 
[SI Numbness, take the issue of numbness, 
[SI that actually is similar. I th 
m hacve a disk compressing ne 
[SI equina region, once you get bladder difficulty 
191 and numbness as a surgeon yo 

[io] not guarantee your 
[iii believe that you’re 
[i21 reverse that.They’re very delicat 
[i3i permanent damage is very likely. 
[MI 
[is] really did not have a cauda e 
1161 They never had a full c 
[in presenting to them.Th 
[la] equina syndrome and rea 
1191 equina closely when s 
~201 room the second time, and she definitely had 
~211 bowel findings at that time. So her picture was 
[221 that of a progressive one. 
[ Z ~ I  Q: Let me get back to the question I 
[ai asked previously and that is, does it matter in 

ts in the cauda 

But by the same token, the doc 

look at the cauda 

~ 
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pi  terms of causation; and that is, would there 
w have been an increased likelihood of successful 
pi surgery if the symptoms all occurred immediately 
t41 at the time of manipulation versus some of those 
[q symptoms occurring between, in your opinion, the 
[SI fist  visit and the second visit? 
m MR.TORGER N: Objection. But go ahead. 
[ai BY THE WITNESS: 
191 

[io] a little better. I would say that right after 
[ii] the manipulation if Ms. P 
[i21 more characteristic cauda e 
[i31 that had happened, it mi 
[14] difference because - well, I won’t say 
[is] because. I’ll wait for you to ask me. 

BY MR. LINTOM: 

A: Now I think I understand your question 

Page 28 
r i i  earlier. ._  
PI Q: Assuming that th is called in 
131 during the fist  visit and further assuming that 

e time of the first 
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[I] opinion? 
121 

141 I can hear it again. 
[si MR. LINTON: Withdrawn. [51 Wheaton County or inmeaton, Illinois.You’d 

PI it in mjr records. 
[a Q: What record would you look to? 
PI A: What I do is I look back through my 
[41 tax records for the billing. I think it was in 

[SI think I’d know the attorney’s name or the 
m patient’s name, but I just don’t. I’d have to 
[SI go through my tax records and fin 
R B: Would you go in and do that 

[io] provide a copy to Mr.Torgerson? 

(121 ahead, Doctor. 

E141 

[is] time, you or your staff. 
1161 

VI MxTorgerson says I should do that, I will do 

MR. TORGERSON: I’m going to object, and I’m 
going to ask that you read the question back so 

~ 

BY MR. LINTOH: 
ti41 A That w a s  for a doctor. 
[iq Q: What was the issue in that case? 
1161 A: The issue - again, this w a s  a few 
[in years ago so I have to apologize. I don’t 
del really have all the details of the case, but it 
[is] was - F ~ I  Q: When was that case approximately? 
[ZOI A: Again, I think it w a s  about - it was 
[zii objection. But go ahead. 

Q: I’ll be happy to pay your professional 

A: I have a lot oftax records. If 

MR. TORGERSQN: Let me just interpose an [zoi 
pi1 probably about three years ago, could have been 
1221 as long as five years ago. 
[ Z ~ I  Q: Did you give trial testimony in that 

Page 30 
PI caused a cauda equina syndrome and that that 
~21 should have been recognized earlier. 
131 BY MR. LINTON: 
141 Q: Was there likewise an issue in that 

[GI there could have been surgical intervention that 
m would or would not have made a difference? 
[SI 
igi of the question. Go ahead. 

[io1 BY THE WITNESS: 
[iii 
[i21 that was probably part ofthat.They thought 
[i31 that there should have been earlier surgical 
1141 intervention, yes.That was the hypothesis that 
1151 the plaintiff had. 
[I 61 BY MR. LINTON: 
[iq Q: In that case you had both an issue 
[IS] to standard of care as well as causation? 
[igi MRTCIRGERSON: Objection. 
[ZOI BY THE WITNESS: 
1211 
1221 BY MR. LINTON: 
~231 

~241 

151 case if it had been recognized earlier that 

MR. TORGERSON: Objection to the foundation 

A: Well, it w a s  a complicated case but 

A: I would say so. 

Q: Would hired you in that case? 
A: I don’t recall. I could probably fmd 
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111 A: Yes. 
121 
131 A: Yes. 
141 

[61 A: Yes. 
m Q:Whatwasthe involved in that 
[SI case in term of the alleged delay? 
191 A: I[ don’t recall. 

[io1 
[ill hours? 
1121 PB: Don’t recall 
(131 8: When was t 
B ~ I  personally treated a patient surgically with 
1151 caradla equina syndrome? 
[is] 
[i71 Q: Surgically? 
[iei A: Yes. 
~ i 9 1  Q: How long after onset o toms did 
pol you perform the surgery? 
1211 A: One was several days so it would be in 
1221 the subacute or chronic category, and one was 
[231 after several months.You know what, I don’t 
[ Z ~ I  tplinla I $id a surgery on that one. I had a 

Q: Did that result in a verdict? 

B: Was the verdict in favor of the 
[51 dOCeOr? 

Q: Do you recall if it was 24 hows or 48 

e that you 

A: I’ve treated two this year. 
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pi patient with cauda equina syndrome that was so 
[21 severe and so long-standing and she had such 
[a] medical risks, 
[41 Q: Theone 
IS] A: Yes.But 

[si there’s been any improvement in bowel or bladder 

1231 A: I tell them 
1241 that we hope that there will be a recovery as a 

Page 34 

[si more likely that the recovery would take place 
[gi within a year or less, but I think it Would be 

j121 I also tell 

[in 
[is1 you tell them that the 
1191 improvement within 

[211 correctly? 

Q: If I understand you 

Page 3! 
til 
121 A: You know forb 
131 don’t use the word probable. If I used that in 
[hi my answer, I shouldn’t have. I 
[GI would get better, but I’m very 

m Q: Let me just stop you. 
[si A: It’s not - 
[si Q: We’re on two different waive lengths 

[GI 

[41 A: Correct. 
[sl 

MI on the literature, bas at I’ve been told, 
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[I] you know, by urologists and SO forth. But their 
121 care at that time is usually not by me as the 
PI neurosurgeon. 

[e1 no. 

[ill surgery that sh 
[i21 going to get in terms of bowel and bla 
[i31 function? 
1141 MR.TORGE 
ti 51 
[i61 A: Well, I couldn’t say.That’s why to 
[iq clarify in the letter I put in the last sentenc 

[i91 current report 
[ZOI received. 
12i1 
izq precisely as possible, I think that if w 
1231 or wanted or be desirable to assess her bowel 
~241 and bladder function by a urologist or someone 

So to answer that question as 
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is trained to do that. I think as a general 

w principle the longer the time is without 
PI recovery, the less likely it is to get it, but 
PI I’m not ruling out the possibility. It could 
[51 happen. 
PI B 
m Q: You certainly can’t 
[el reasonable medical certa 
PI in Bonnie Pikkel’s case, can you? 

[io] MR. TORGERSON: Objection. 
ti 11 BY THE WITNESS. 
[izi 
1131 question, as far as where she’s at today WI 
1141 her bowel and bladder function, I would not sa 
[i51 that in a year from now, say the yea 
[i61 something, that she would be bette 
1171 she is 2001, that is correct. I’m just 
[isi sure where she is at currently as I’ve answ 
[igi before. 
P O I  
[ZII Q: I understand.The patient with acute 
[221 cauda equina syndrome you treated this year, you 
1231 used the word several days after onset. Do you 
1241 recall if it was beyond 48 hours? 

A: Just let me see if I understand the 
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t i] A: It was so I didn’t mean to say that 
[ZI patient had acute cauda equina syndro 
131 w a s  subacute to chronic area. 

8: Is there any difference in likeliho 
[si of successful surg 
[SI as opposed to an 
m syndrome? 
[e1 A: Well,that depe 
191 successful. I think, for instance, in that 

[io] person or if someone has a subacute cauda equina 
[ii] syndrome you weigh the risks and the b 
[izi but in general it’s worth doing the surge 
031 But if you’re talking about successful 
[i41 meaning absolutely normal in terms of 
[i51 strength, normal sensation, normal bowel 
(i61 function, normal bladder function, I think that 
1171 would be very, very - I wouldn’t say very, very 
[ia] m e ;  but I think it could happen, but it would 
trgi not usually be the case. 
p o l  Q: Let me see if1 could phrase it 
[ZII differently. You’ve answered the qu 
1221 
[a1 procedures you do and the type of procedures 
[ Z ~ I  you’ve done? 

Do you keep records on the number of 
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PI 
[21 files. 
pi 
[41 to your office and reconstruct how many acute 

m A: Correct. 
[ai Q: Whenwas 

A: No, the records go 

Q: There would be n 

1151 Q: You’re sp 
[i61 equina syndrome? 

[zoi personally handled? 
pi1 
[ZZI  hfectioa ;a couple of years ago so it wasn’t a 
[ zq  lumbar disk case; but otherwise, no. 
[ Z ~ I  Q: Would you be able to say with any 

A: I think there was one due to an 
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pi degree of probability the number of cases that 
[21 you personally have done surgery on for acut 
PI cauda equina synd 
141 MR. TORGERSO 
[51 
[si A: Certainly less than ten, 
m maybe - probably closer to five. 
181 they’re pretty rare. 
191 

[io1 
[I 11 circumstance of any 
1121 syndrome case you’ve handle 

[ I ~ I  Q: If you were called in lik 
[ I ~ I  was, would you have 
[is] patient? 
[IT) A: Yes. 
[rei 
[ I ~ I  in terms of the pro 
[zo] way he performed it? 
[211 A: Inreviewin 
[221 thought it was 
[ Z ~ I  I think that wa 
1241 people are us 

Q: Can you recall a 

[I31 A: NO. 

Q: Do you have a 
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(11 
(21 reasonable degree of medica 
p.1 the dural tear, in fact, caused 
[41 bladder problems in this pati 
[SI MR.TORGERSON: Objection 

PI ’ BY MR. LINTON: 
[91 

[I 11 tear as well? 
[121 MR.TORGE 

Q: You likewise can’t say with a 

BY THE WITNESS: 

Q: Can you say that if you had performed 

[is] with a hernia 

POI the procedure? 
[211 MR. TORGE 

(231 Q: Correct? 
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[e1 possible. 
PI If the dural tear was ma 

[iq sure that I’m h 
(181 suggesting that 

[zii MR. TORGERS 
E21 
[ Z ~ I  Q: Is that corre 
[ a i  A: That is correct. 

Page 41 
dl BY THE WITNESS: 

m Q:Atwhatp 
[e1 How long after 

[I 11 would you no Ion 
[IZI after the onset of 

1241 I think you have to make that decision.This 



PI A: Correct. 
[41 Q: That was the f ie  that you kept n 
[SI solely for this case but for your genera 
[SI medical knowledge? 
m A: Correct. 

[SI A: It would depend on the p is] Q: Do you con 
PI that might happen, yes. [QI reliable authority 

[io] Q: Again, from your own kno 

41 

I 
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[I] literature or a paper or a collection of papers 
w that gives us the definitive answer for cauda 
[SI equina syndrome. I think that most of the 
141 studies, if not all of them, are done 
[SI retrospectively. 
PI I W  that this 
m area. 1 think differe 
181 people have come 

m 
[SI A: Yes, I’ve researched it. I’ve 
[BI researched it for the my patients, and 

[mi Q: Badquesti 

1161 cauda equina syn 
[IT] A No. 

1151 
[i61 times, this lady did not have the full blown 

And of course, as I pointed out many 

(211 fashion here, you just told us in your judgment 
~221 there’s no reliable or authoritative article or 
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[{I MR.TORGERSON: Objection. 
PI BY THE WITNESS: 
[31 
[41 orthopedic surgeon ifthey're doing this surgery 
[SI what they have to do is be aware of - I'm 
(61 speaking from the point of view of a 
m neurosurgeon - has to be aware of this entity 
[q and be aware of how it presents, what the 
191 intervention could be, what the causes are, f ie 

[IO] that into one's memory bank, and then, you know, 

A: Yes, I think what a neurosurgeon or 

[iq medical litera 

[i71 A: In giving 
1181 and the whole 

[ a i  from papers, talking to colleagues, patients, 

[I] Q:  But there's not a specific article 

[ iq MR.TQRGERSQN: 0 
[I71 

[201 have any articles 
are articles out 
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til BY MR. LINTON: 
[a Q: Well, have you found any specific 
[a] article that supports your opinions in this 
[41 case? 
[SI MR.TQRGERSQN: 
[SI second, possibly third time you've asked that. 
m But go ahead. 
181 BY THE WITNESS: 
[QI A: I would say the literature in genenl 
io] taken together supports it. 
111 
121 Q: Is there 
131 that you can 
141 opinion in this case? 

161 answered. 

181 

201 

31 Q: But you can't te 
21 articles support that? 
a] MR.TQRGERSQN: 
241 

A: I could find a 
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01 BY THE WITNESS: 
11 A: IcouldifI 
21 have any article 

sl institution or che 

41 A: What I would re 
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[I] search like I have done and look at all these 
[21 articles and think about specific questions that 
[q need to be answered. So yes, I would refer you 
[41 to do a search of 
[51 BY MR. LINTON 
[6i Q: I understand that a generic searc 
m I‘m taking about a specific article tha 
[ai can say as you sit here that supports your 
[si position, and you don’t have one, correct? 
[io] MR. TORGERSON: Objection; asked and 
~ 1 1 1  answered. 
[I21 
[is] A: I’mso 
(141 (WETEREUPON, the record was 
F 51 read by the reporter.) 

[iq A: I don’t have any specific articles 
[mi here in this room today other than the articles 
[is1 that are already attached to the depositions. 
[ZOl BY MR. LINTON: 
~211 Q: You’re not suggesting that one of 

erature, absolutely. 

[i 61 

[221 those specific articles - itio 
[231 in this case, are you? 
[24] A: It m y .  
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[ii MR. TORGERSON: Objection. 
121 BY THE WITNESS: 
[31 A: It m y .  We’d have to go through the 
[41 articles and see the specific question that we 
[5i wanted to ask. But they may, sure. 
(61 BY MR. LINTON: 
n Q: Have you done that? 
[ai A: I’ve looked at the articles, yes. 
PI Q: Do any of those support your opinions 

[io] ira this case? 
[ill A: Yes. 
[ia MR.TORGERSON: 
[I31 
~141 Q: Which articles? 
[ r q  MR,TORGERSON 
[I61 
[ iq Q: Which articles s 
[rei A: WeU, let’s fiid 
[is] Q: Sure. 
1201 (WHEREUPON, discussion was had 
[a] off the record.> 
P21 BY THE WITNESS: 
[231 
(241 or I am answering the question about articles 

A: So I’m trying to answer the question 
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111 that supported my opinions about this case.By 
[21 answering it in this way, I in no way mean to 
~ 3 1  imply that these with would be the only articles 
[41 supporting my position. 
151 For instance in Defendant’s Exhibit G, 
[a] the first article at the end of Dr. Bell’s 
m deposition, it’s written by Dr.A-h-n of 
[e1 Baltimore. It says, quote,Timing of Surgical 
[si Decompression for Cauda Equina Syndrome 
101 Secondary to Lumbar Disk Herniation is 
1 11 Controversia1,That supports my position. 
121 Let’s just skim through these articles 
131 here.There’s an article Defendant’s Ekhib 
141 Cauda Eqluina Syndrome Due to Sequestrated Disk 
151 Herniation After Chiropractic Manipulation by 
161 Markowitz and Dolshoy (phonetic) that supports 

e fact that it can occur 

201 was written in 1993 and published in 
~ 1 1  neurosurgery. Let me put on my glasses. He has 
ZJ a little table here.Again, I’ve given a lot of 
BI different opinions. I’m just picking out a 
!41 couple of things. It’s kind of a broad 
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pi question. 
[ZI These are people, again, that have 
131 cauda equina syndrome.These are not 
[hi necessarily people like Ms. Pikkrel, but you’re 
[SI asking me about this issue of cauda equina 
[GI syndrome. So for instance Patient Number 2 in 
m his Table 11 had five days.The surgery was done 
[SI at five days after the appearance of the cauda 
191 cqluin;a syndrome and the outcome w a s  normal. 
101 There was a Patient Number 11 that had surgery 
i 11 less than 24 hours after the onset of the 
121 synckcme but continued to have a problem, namely 
131 pain.This article will also talk about the 
141 controversy of cauda equina syndrome and the 
151 fact that even if surgery isidone right away, a 
161 permanent problem can exist.The comments of 
iq the article are important. 
181 For instance, Dr. Miller on Page 747 
is] after that article says, quote, the study, of 
201 course, suffers from being retrospective and 
211 antidotal. So I agree with that, that supports 
221 myopinion. 
231 I’m looking at another exhibit here 
241 Exhibit J, an article by Deqxning and Shaffer 

I 
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[il (phonetic). It’s called, Discogentic 
[21 Compression that Cause Cauda Equina, a Surgical 
PI Emergency. It’s the type of article that wo 

m instance, in the 
1131 Page 931 it says 

on this conditio 
pol most part con 
[ii] references. 
[iz] I can go on 
[is] more thing fro 
[MI deposition. It’s an article called, Cauda 
[I51 Equina Syndrome and Lumbar Disk Herniation.The 
(161 first author is Dr. Kostuik. I don’t know if I 
[iq pronounced that correctly, K-o-s-t-u-i-k.At 
11131 the end of the abstract it says, quote, there 
[is] was no correlation of these times with return of 
poi function. 
pi1 So you know, 
[221 of articles in the 
~231 various positions 
[ai case. 

i i  

[I 11 

[izi A: I would say so. 

0 71 
[re] 

[zai got, what’s causing the 

A: I think it’s an individua 
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[I] You should never tell a patient, for 

PI 
[SI Q: Well, Doctor, would 

!I] Q: Let me rep 
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[4] Q: Based on th 

[SI A: I would not h 

[MI When she came in that day to the emergency room 
1151 the first time, she did not have cauda e 

1191 or not. 

1211 you defiie cauda equina 
[a A: No, not the way tha 
1231 The way that it's been de 
[a] literature.When she came into the emergency 

121 equha syndrome. She 
R So as a neurosurge 
PI having urinary 
151 MRI, probably not. 
161 Q: Would you h 
m examination? 
181 A: Well, that woul 
191 made by the eme 

[io1 Q: I'mtalking 
[I 11 
p21 E someone calls me to see a patient, of course 
[mi I as a neurosurgeon h 
[MI examination.That's 
[isl Q: You don't do a neurolo 
1161 on every patient you see, do 
[iq A: That's correct. 
[is] Q: Regardless of the 
[is] or symptoms? 
1201 
p i 1  neurological examination is a big tool. 
~221 many parts.There's a lot that could go 
1231 it.What you do is you selectively do an 
[ Z ~ I  examination or you focus on the things that 

A: As a neurosurgeon, that's wha 

A: Right, you have to - well, the 
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[11 could be a problem or that are appropriate. If 
121 someone has - well, I'll just stop there.The 
PI bottom h e  is that you do a neurological 
141 examination depending on the individual p 
[si Q: Assuming that the patient presented to 
[61 you with a 26-hour history of not being able to 
m void after chiropractic manipulation and had 

[io1 differential &a 
011 WIR.TORGERSON: 
[IZI I'm assuming this is a 
~131 
[ I ~ I  A: So you're 

[17j retention? 

241 the urinary retention.You're going to want to 

Page 64 
ess that. I'm not a urologist, but 

[21 dozens of things that could cause th 
131 
141 manipulation. If the numbness had resolved, 1 
[SI might tell her to go either to the emergency 
161 room or to a urologist. It would depend on th 
m patient. If the numbness w a s  persistent, I 
[SI don't know.Again, I'm a neurosurgeon. I know 
PI about lumbar disk herniations. 
101 
111 neurosurgeon, I might have gotten on MRI. I 
121 don't know. But cauda equina syndrome does not 
131 describe that person: I would not have made 

Now, adding onto that the numbness an 

So from the point of view of the 

171 diagnosis at that m e .  

191 an examinatio 
201 MVIW.TORGE 

[ai  symptoms for which he would have done that. 
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I 
i 

131 or continued. I just 
141 to clarify what you' 

[SI examination, correct? 
1101 

1111 about? 
MR. TORGERSQN: Which patient are we talking 

[I 51 ER review. 
[iq MR. LINTON: That's correct, 
IW BY MR. LINTON: [in of the perineal are 
[lei Q: You would have done a neurologic Lie] MR.TORGERS0 
[is] examination, correct? 

[ZOI A: Well, practica 
[211 answered that, do is a neurolo 

[SI room doctor w 

[iai would say, yes. 
[i 91 

[ZII medical school how 
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lved with the numbness or in the pain or the 

IZI weakness because that was what you used to 
[si localize the lesion that w a s  causing the nerve 
141 root problem. So in this day of MRI, 
[q actually les 
FI exam. 
m Q: Why is it important to check for 
[e] rectal tone in a patient who has an inabili 
[gi void 26 hours after chiropractic manipulation? 

[IO] A: Would be looking for cause. In other 
[I r i  words,, you’re asking me a general question 
ti21 think. In a person that has an inability to 
[ I ~ I  void if the rectal tone is being checked by a 
[MI doctor, that doctor is trying to 
[ I ~ I  nerves going to the rectum ar 
[iei affected.That would help discriminate between, 
[in say, a mechanical bladder 
[rei else. 
[is1 Q: You would you agree 
POI bowel or bladder function or incontinence 
[zii suggests cauda equina syndrom 
[ZZI MR. TORGERSON: Obj 
[231 BY THE WITNESS: 
[NI A: Urinary retention or fecal 

Page 70 
[ii incontinence are part of the cauda equina 
[a syndrome, yes. 
[31 BY MR. LINTON: 
pi Q: So they would suggest a cauda equina 
[51 syndrome? 
[si A: They’re part of it; in other wor 
m for the cauda equina syndrome as 
[a1 through, you have to think that plus 
[9J things. 

ti21 MR.TORGERSON: 
1131 MS. GORCZYNSKI: 

1161 cannot accept because it’s li& 
[ r q  part ofthis room. If you have 
[rei doesn’t suggest a room.Those 
[mi you’re asking me ab 

[221 clearer, just look at Dr. Shapiro’s article, for 
[231 instance, and what he says cauda equina syndrome 
[ a i  is. 
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I11 BY MR. LINTON: 
121 
131 rectal exam and test the perineal sensation if 
PI cauda ecpina syndrome is suspected? 
[SI MRa TQWGERSON: I’ll object. 
[el BY THE WITNESS: 
VI k I think it would be advisable. I 
[ai think practically what happens if 
191 is that an MRI is done. 
101 

Q: Do you agree that it’s crucial to do a 

1 41 
151 A: I’m sorry, that 
161 question. 
11 
181 
191 tell me if you agree with it or disagree. Do 
201 you agree that it is crucial to do a rectal exam 
211 and test for perineal 
221 syndrome is suspect 
231 MW.TORGERSON: 
241 

Q: Let me just ask you the statement and 

111 
[21 information that the patient giv 
131 you9ve made the decision to do 
[4i wouldn’t say that that absolutely is crucial to 
[5i be done, no. 
[SI BY MR. LINTOM: 
m Q: Letmeask s way. Would you 
[e1 agree that it’s crucial to do a rectal exa 
pi test for perineal sensation or proceed with an 
io] MRI if cauda equina syndrome is suspected? 
111 MRTORGERSON: Objection. 

BY THE WITNESS: 121 
131 A: It would depend on the individual 
141 case, how strong the suspicion was, what else 
151 w a s  gong on, if there was other reasonable 
is] explanations. I can’ 
171 answer. 
1 81 

191 Q: What other reasonable explanation 
201 conld there have been in Bonnie Pikkel’s case 
211 for urinary retention? 
221 A: Well, you have - again, I’m not a 
231 urologist, I’m not an emergency room doctor, but 
241 there are lot of things that could cause urinary 

A: No, I think you can go by th 

BY MR. LINTON: 

Page 72 
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[I] retention in a woman. 
[21 
[SI She had a disk herniation at L541 
[41 MR. TORGER 

[SI what we know. 

Q: We know that she had cauda 

[g] disk herniation at L5-S1, did 
[io] A: She did. 
1111 Q: In fact, you believe 
[IZ~ by chiropractic manipula 
[is] MR. TORGE 
(1 41 

[211 A: Yes. 
~221 MR. TORGERSO 
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[21 MR.TORGERSON: 0 
131 
141 Q: Correct? 

[121 Dr. Spanner's re 
[iq MR. TORGER 

WI 

[241 Q: Likewise the bowel incontinence 

Page 75 
to the disk herniation, correct? 

[21 A: At a later 
[ai Q: You said 
[hi record state th 
[E.] BMfortwo da 
[SI MR.TORGERSON: 
m 
[SI Q: The second ER 
[gi A: That's different 
to] Inability to have one is different than loss of 

Page 76 

231 I'm not talking about what could have happened. 
241 I'm talking about this particular patient. 
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Fl 
121 days, that w a s  reported during her second visit 
[SI to the ER, right? 
141 MR. TORGERSON: Objection. 
[51 

[e] 
m reported. 
PI 
PI 

[io] rectal tone? 
1111 A: Correct. 
tfzi 
1131 way or the other about rectal tone, does it? 

e was unable to have a BM for two 

A: That it me.That’s what she 

Q: Likewise on physical e 

Q: The &st ER visit says nothing 

[MI A: Could I go 
1151 Q: Sure. 
1161 A: True. 
dq Q: Now,isn’t 
1181 recordxhat, in fact, the probiem with the bowel 
[ig] goes back to before the first visit to the ER? 

IZZI Q: Let me rephrase it this way, ba 
[ Z ~ I  question.Assuming that what is rep0 
1241 is accwate, that is that there was a two- 

Page 78 

d 
PI suggest that, in fact, the disk her 
[41 causing problems with the bowe 
iq MRTQRGERSON: I’ll object.But go head. 

[i61 the frrst time to the eme 
[iv not. 

1201 way or the other whether she m s  
1211 having - whether she had rectal tone or 
1221 MR.TORGERSON: Objection. 
1231 Y MR. LINTON: 
[241 Q: Right? 
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[i] 
[21 arguiag with the witn 
131 right in there. In any e 
t41 don’t YOU have the qu 
151 hear it again. 
161 BY MR. LINTON: 
m CI: Let me rephrase, If you assume that 
[SI what is in the second ER record is, in fact, 
PI accmte, doesn’t that suggest that the disk 
IO] herniation had caused problems with the bowel 
iii that existed at the time of the firs 

131 

MR.TORGERSON: It sounds to me like you’re 

201 She would have reported 
211 control of her bowel. So e 

Page 80 
111 Q: If she hadn’t had a bowel movem 
PI two days and presents the second time 
PI rectal tone, why isn’t she defecating all 
[SI the EZZ? 
151 A: She might. It can happen with a full 

151 

161 Q: So where did it 

191 bowel movement that o 
201 fashion at some point ei 

231 BY THE WITNESS: 
241 A: Well, it can depend on a lot of 
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[I] things, how much you’re eating. If you’ve eaten 
pi a lot in those intervening days, I think it 
(31 would be more likely. If she hasn’t eaten very 
[41 much, she wo 
[SI one. Everyone’s bowel habits honestly 
[SI little different. Some people go everyday 

[91 
[io) Q: Let’s assume 

1131 she’s gone two 
[MI shown to have 

[iq she’s going to defecate 
[IS] MR.TORGERSON: 0 
[igi answer. 
[201 

[231 an hour before c 

Page a3 
111 MR.TORGERSON: Objection. Go ahead, 
PI BY THE WITNESS: 
pi A: No, practically speaking we can’t 
[.ti record everything that we do on the chart. If I 
IS] see a patient, I may do a lot of things, and 
[SI I’ll just kind of stick to the relevant or 
m important things or sometimes you can’t even 
[ai those on. So the medical record is incomplete. 
191 

[io] Q: Would you agree that cauda equina 
[I I] syndrome represents a true neu 
[i21 A: I don’t think it’s 
[mi much as, you know, a 
(141 but I think that it sho 
[IS] urgent matter, yes. 

BY MR. LINTON: 

[ie] MR. LINTON: T 
[iq MR. RUFF: Bye. 

[211 telephonically 1 
1221 deposition pro 
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[iq Q: Is there any 
[iai that you, yourself, 
[isi based on your remew o 

[ a i  occur? . 

Page 86 
don’t sap. that there‘s a window of 

w o p p o r t ~ ~ & ~ ,  no. I think any such propose 
PI frame like 24 hours or 48 hours is really 
PI artificial. So P would not say to anyone, a 

PI that leads to urina 

ti31 MR.TORGERSON: 
~ 4 1  

[is] A: I have an opinion about that; th 
[i61 that if you have a herniated disk that 
[in the nerve roots going to the bladder 
[iq surgery is done immediately, there are certa 
[is] cases - and, aga 
[zq much injury has 
pi] immediate surgical decompression, it can be 
[ZZI possible that the patient won’t recover bladder 
~231 function or they’ll have at least some 
p4i difficulty with their bladder as a residual - 
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tii problem after the decompression. 
[21 
[ai Q: Iuderstan 
[4i occur. But isn’t it more probable th 
[si will be recovery of some if not all bladder 
161 function if surgery is promptly done? 
m MR.TORGERSON: Objection. 
[SI 
191 
io] the degree of damage done to the nerve roots. I 
i iI think if there’s pressure 
izi partially not working sh 
131 surgical decompression 
141 But if they’ve bee 
13 sometimes no surg 
161 that particular situa 
171 do itto try. 
1 81 

191 
201 partially damaged or if the 
211 damaged? 
221 A: Well, I think that’s in 

A: I think it depends in all honesty on 

69: How do you determine if they’re 
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[i] of how much bladder function there is with a 
[zi cystometrogram. 
131 Q: You can’t say bas in 
[41 reviewed the extent to which there was complete, 
[si almost complete, or only partial damage to the 
[SI nerve roots to Bonni 
m MR. TORGERSON ing to object.Are 
[si you asking him for an opinion or you are - is 
[QI it a factual question. I’m not sure I 

l’s bladder, can you? 

BY MR. LINTON: 
u can’t - there’s 110th 

131 you’re talking about the way to lo 
141 nothing you can look to in the records that 
151 shows the extent of that damage to the nerve 
161 root? 
iq A: What I can look at is her course and 
181 the record and knowing that the disk herniation 
‘91 was large and in knowing that at least for many 
91 months, maybe a year she 
!ii problem. It’s my belief tha 
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[I] time she came into the emergency room the fist  
(21 time, she had been unable to void €or 26 hours. 
[a] Q: Does that mean there was complete 
141 damage to all the nerve roots controlling the 
[si bladder at the time of the 
161 A: Most likely, either co 
m we say severe. 
[4 Q: Once there’s complete or severe damage 
191 to the nerve roots, one cannot recover function 
[io] with prompt surgery? 
[I 11 A: Possible but unlikely. I’ve seen many 
~121 cases where a person did not 
[i31 Q: Lo an acute case? 
[I41 A Yes. 
[ is ]  Q: How many of those cases? 
[I~I A: You know where are yo 
[in take one second.This is beeping. 
[lei (w€3EREUPON, a recess was had.) 
(1 91 BY MR. LINTON: 
1201 
[211 surgery itself can you look at nerve root 
[221 determine the extent of the damage? 
[ Z ~ I  A: Well, usually in this kind of surgery 
[241 you don’t open up the dura so, no. Sometimes 

Q: Doctor, can you tell just on - during 

Page 90 

[a] instance or it’s involved with tumor. 
141 this sort of situation, you’re not goin 

[I 11 look a patient popula 
[121 promptly more likely 

[i41 recovery of function if not complete at least 
[is] substantial recovery 
[i61 MR.TORGERSON: 
[in answered. 

[ZOI individual patient out of the equation; but I’ve 
[211 said this before, the interpretation of the 
~221 literature is that you should do the surgery 
[231 sooner as opposed to 1ater.There’s no doubt 
[241 about that. I said that many times, but you 

Page 91 
[ii have to think of each individual patient. 
P I  BY MR. LINTON: 
[a] 
[41 individual patient is going to do, but if you 
[SI look at the patient population as s 
(61 most of the literature, doesn’t it 
m the majority of patients who receive prompt 
[e1 surgery will have a return of full or 
PI substantial bladder function? 

Q: Of course you can never decide what an 
L. 

1 61 
in Q: Likewise is that true 

201 
211 A: I’m pausing be 

J 

131 retrospective gro 

151 
161 Q: It would show 
14 is done the majority 

241 other things that were go 
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[i] conditions. So I just don’t want to agree to 
121 that word majority, and it’s really not fair to 
[31 ask me about a majority because we have to total 
[41 up all the numbers from all those patients. I 
[q don’t have, you know, those figures all togethe 
161 to say whether it d be greater or less than 
m 50percent. m bladder. 
P I  [SI Furthermore, her clinical condition 
191 

[io1 this point? 
[iii A: I haven’t done 
~121 if it would be reasonable to do it because 
1131 talking about an individual patient, not groups. 
1i41 
FSI literature in order to see as a patient 
~i61 population what most likely will occur? 
1171 MR.TORGERSON: Objection; asked and [in neurologic problems. 
[181 answered. [ ~ B I  Some of those went 
[i 91 BY THE WITNESS: [igi before she presented to 
[ZOI [201 first time. Others of those may have been 
[zii much information as we can as a neurosurgeon [zii produced by when the cauda equina syndrome is 
[zq treating this kind of patient. (221 worse. I’m saying that she presented to 
~ 3 1  BY MR. LINTON: [mi emergency room with urinary retention. 
[XI [ Z ~ I  1 think what they did to work up the 

[ii opinion that eve 
[21 emergency roo t time that her - it is 
PI more probable than not that her nerve roots were 
[41 irreversibly damaged going to her bladder, and 
[SI she was going to have even with surgical 
[SI decompression a continuing problem with her 

e time she got to the 

Q: You haven’t tried to do that as of (91 deteriorated. She represented to the emergency 
1101 room the next day. She had more of the features 
iiii of cauda equina syndrome. She still did not 
[izi have all of the features of cauda equina 
[i31 syndrome, and then the MRI was appropriately 
[i41 done.The surgery was performed, you know, in a 
[is] fairly quick manner; and she recovered to a 
[ I ~ I  certain erctent, but she had some residual 

Q: But don’t we have to look at the 

A We look at the literature to get as 

Q: Isn’t that the best predictor is 
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111 what’s reported in terms of case studies and the ~ 1 1  urinary retention w a s  appropriate. If I had 
[ZI literature? PI been in that spot at the same time and I think 
PI MR.TORGERSON: Objection, PI most reasonable physicians, of course that would 
[41 BY THE WITNESS: [41 have been an emergency physician, would have 
[SI A: I thin% that’s part of what you put [SI done the same thing. I don’t think Dr. Spanner 
[a together with your own personal experience and 661 w a s  negligent and that certainly it’s 
m what you’ve learned. So the literature is part m unfortunate that she has some problem. If she 
[e1 of the equation. [SI does still have it today, I don’t know. 
Is] BY MR. LINTON: [91 But this is the nature of damaging 

1101 Q: You’re just essentially saying you’ll [io] your nerve roots going to 
[iii never know with this patient because she never (111 sexual area.They are sens 
~ 2 1  had a chance to have the surgery; so, therefore, 1121 with - I don’t think that catching it earlier 
[i31 one can’t predict on a case by case basis how a [is] wodd have made any difference. 
ti41 particular patient will respond to surgery? [i4] Q: Not a bit? 
1151 MR. TORGERSON: Objection, [i5i A: Now, if it was possib 
[I 61 BY THE WITNESS: [i61 it - now, it’s possible that within the 
[in A: No, that’s not what I’m saying. 1171 or 12 hours of that manipulation if so 
[I 81 BY MR. LINTON [IS] someone had been able to know that she had a 
[ I ~ I  Q: How am I misunderstanding you [ ~ Q I  large extruded disk, maybe an intervention could 
[ZOI A: What I’m saying with Bonnie Pikkel is pol  have been carried out at that time, but she did 
[211 that she had a lumbar disk herniation which [ a i  not have cauda equina syndrome - 
~221 either started or w a s  exacerbated by the pz1 Q: Let me see what y aying. 
pal chiropractic manipulation.This damaged the [ a i  A: - until later. 
WI nerve roots going to her bladder, It’s my 1241 Q: Are you saying no with 
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[I] reasonable medical probability if it had been 
[z] operated on within 6 or 12 hours after onset 
[si that more likely than not there would have been 
141 return or at least imp 
[q function? 
[si A: No, I‘m just grmg you 
m that even if it had been diagnosed 
[a] earlier - okay, I’ll stop there. 
[SI] 

[io] medical probability if she had gone right from 
[ r i l  the chiropractor’s office to the operating table 
[ iz] and had surgery done at that time with 
(131 reasonable medical probability there would not 
1141 have been return or substa 
[is] bladder, is that your opinio 
[i61 A: No, that’s not what I’ 
[in Q: So then there woul 
[rei reasonable medical prob 

1201 function? 

Q: So you’re saying with reasonable 

* 
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[21 possible - and I’m n 
[q have been because she didn’t have a cauda 
[41 syndrome. §he just had some urinary retention. 
[q But if had been 

[gi Q: At least it 

1121 
[iq likelihood. 

A: I still can’t say 5 

[i61 office to the ope 
[iq done. Even then 
1181 a probability of re 
1191 MR.TORG 

[211 less than 50 percent. 
[221 
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111 A Well, what I would say in answer to 

31 

[MI Q: Let me ask it this 

m 

(231 isolated urinary retention, no, because usually 
1241 there are more symptoms and signs and fiidings 
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ti] rnvolved when this happens you see. 
[2] Q: Help me 
pi has surgery after 
[4i A: Correct. 
[SI Q: Let’s assum 
161 been called in a 
m A: Youmeant 
[e] she came in the fiist time on the 4th? 
191 Q: Correct. 

[io] A: Okay, I’m with you. 
[ii] Q: Assuming that the s 
[ia following her film visit to 
[i31 there have been a better 
[MI than waiting until after the second 
[iq presentation? 
1161 MR.TORGERS0 m going to object.You 
[VI should answ you’re implying that we 

PSI worse than - I just don’t know the status of 
[ZOI her recovery. If you do, Doctor, 
[211 question. 
[z21 MS. GORCNNSKI: Objection. 
~231 

WI 

, 

out a recovery better o 

A: Could you read that back. 
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[TI 
[21 read by the reporter.) 
A 
141 
[SI to the ER. 
[SI MS. GORCZYNSKI: Did so 
m phone? 
[e1 MR. TORGERSO 
191 C W H E m O N ,  discussion was had 

[io1 off the record.) 
If 11 
[121 
[iai at that time she w a s  just having 
[id] retention. It wasn’t appropriate to get an 
ti51 scan so there would be no way to trigger the 
[is] eyent that would have lead to th 
[w In your hypothetical are you 
1181 if just at, say, 30 hours with a dis 
WI the nerve roots going to the bladder that it 
[ZOI would be more likely than not that the person 
pi1 would have recovered? Is that what you’re 
pzi asking me? 
[ Z ~ I  Q: Yes. 
[ Z ~ I  

A: Well, see, with her first presenmon 

A With her fiist presentati 

A: I can’t say, but I think it’s ve 
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[ii likely that the person would have had in - this 
PI particular person would have had continuing 
(31 neurologic problems as I’ve already answered. 
141 B: Exactly the same? An earlier surgery 
[SI would not have effected in any way her residual 

m MRTORGERSON: Well, objecti 
[e1 answered. 
[91 

III studies specifically loo 

191 clinical experience and our opinion about that. 
201 
211 remember probably five patients, and you can’t 
221 even remember the d 
231 patient. 
241 

Q: Your clinical experience, you can only 

A: This is a rare entity.Thi 
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[i1 to be true of everyone involved in this case. 
121 
131 to Dr. Shapiro yet? 

[SI 
[61 cases.The only one you can remember any 
m details about as you sit here is the one you 
[ai opemted on this year.We’re not far enough out 
191 to determine involvement. 
IOI 
III experience, you can’t tell u 
121 W Q ~ $  apply to this case? 
131 MFLTBRGERSON: Obje 
141 answered. Don’t answer the question. We’ve 
151 been over this before. It’s in the record. 
IS] Let’s go on to a question that can be asked. 
171 BY MR. LINTON: 
IBI Q: Please answe e question, Doctor 
IQI MRTBWGERSON: The question is co 
201 it’s ambiguous, it needs definition. 
:ti MR. LINTON: Just say the objection. 
221 MR.TBRGERSON: I’m entitled to say the 
UI basis for the objection. 
~41 MR. LINTON: You’re not entitled to give a 

Q: Let’s not speak - you haven’t talked 

[41 A: %&la, 
Q: In your experience you’ve got five 

So in terms of your clinic 
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[ii speech to try to coach the doctor. 
121 MR. TORGERSON: I’m not coaching anybody, 
PI MR. LINTON: Let the doctor please answer 
141 the question as it’s posed. 
[SI MR. TORGERSON: The doctor has answered the 
[61 question. 
m MR. LINTON: Not that question. 
[a] MR. TORGERSON: Objection. 
[QI MR. LINTON: Please read back that question. 

[io] (WHEREUPON, the record was 
[i 11 read by the reporter.) 
~121 MR.TORGERSON: 0 
1131 

1141 A: Incorrect. 
11 51 
[is] Q: Okay, Doctor, 
ti71 that. I thought we did. 
[re] 
[IQI any other acute cau 
POI you’ve treated 0th 
1211 about this year. 
[221 MR. TORGERS 
~ 3 1  BY THE WITNESS: 
[ai 

Can you please tell us th 

an the one you told us 

A: What happens when you have contact 
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[I] with these cases you talk to people, you learn 
121 about the situation at the meeting 
131 papers, you read textbooks.What you use for 
[41 your clinical experience or for making a 
[SI clinical judgme 

1161 tell you the exact ag 
[vi intervention that wa 
[ie] in the past, no. 
[I91 BY MR. LINTON: 
POI Q: I just want to make sure you haven’t 
pi] recalled more now than you did at the start of 
~ 2 1  this deposition. Can you recall any mora 
[ Z ~ I  details about any other cases that were probably 
[XI about five in number that presented with acute 

Page 10 
t i l  cauda equina syndrome other than what you’ve 
121 told us? 
PI MR. TORGERSON: Objection. 
[41 BY THE WITNESS: 
[q A: No, I’ve been 
[SI your questions, not 
m patients.The best way for me to do that is for 
PI me to try to get so 

io] Q: You have not 

161 Q: We don’t want 

121 in the second time, her di 
[q herniation. 

241 that shows either 
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erineal area w a s  checked for sensation, 

121 correct? 
[a] MR. TORGERSQN: Objection; asked and 
[41 answered.The continuing asking of the question 
[SI which has been previously asked on several 
[si occasions is coming close to being harassment of 
m this witness, 
[si BY THE WITNESS: 

[12i could recall what was done. Because as I've 
[iai said many times, right, it was not recorded in 
[MI the emergency room chart; but it is not possible 
11% to record everything that one does unless you 
1161 have a court reporter sitting right here. 
1171 BY MR. LINTON: 
1181 Q: Would you expect that Dr. Spanner 
[i91 would have an independent memory of what he di 
1201 on this patient this many years later or when 
[zii his deposition was taken? 
[221 MR.TORGERSON: Obje 
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[ii Dr. Spanner, but there is something about having 
(21 a lawsuit that does help to refresh ones memory 
R sometimes. So you could ask him. 
141 BY MR. LINTON: 
[SI Q: Would you then favor what Dr. Spanner 
[si has to say as opposed to what Bonnie Pikkel has 
m to say about that point? 
[e] MR-TQRGERSON: 
[GI 

[io1 Q: Or are you not picking sides? 
[iii MR.TORGERSON: Obj 
[f21 BY 
[mi A: I'd rather not pick s 
[id] the opinions I'm giving h 
[is] mean, I am an expert for 
[i61 to be objective and honest in 
[in think that I'm not going to try 
[rei difference of opinions betwee 
[is] Ms. Pikkel. I think that's for the jury to do. 
1201 BY MR. LINTON: 
[zii Q: I appreciate that. But one of the 
[221 purposes to do a proper examination of a patient 
(231 like Bonnie Pikkel when she presents as she did 
p.41 during the first visit is to try to find a cause 
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[i] for the urinary retention; is that correct? 
121 
(31 then we find the cause later as a practical 
pi matter. 
[SI Q: Isn't one of the reasons you do a 
161 clinical exam is to try to come to a diagnosis? 
m MR.TORGERSON: Objection. 
181 BY THE WITNESS: 
191 A: Yes. 

A: No, sometimes we treat something and 

BY MR. LINTON: 

[QI try to find out the cause of the proble 
:iai wrong with the patient? 
[i41 A: No, a diagnosis is really different 
[is] than a cause, and this is a perfect example. 
[is] The diagnosis was urinary retention, but since 
'171 there are so many different causes, it wasn't 
[rei feasible to really know what the cause was at 
p i  that time. 

'211 know abffut Bonnie Pikkel that if an MRI was d 
~221 that, in fact, would have showed the cause of 
231 the urinary retention being an L S S l  disk 
pq herniation? 

[20] Q: YQU W O d  
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[I] MR.TORGERSON: I'll object to everything we 
pi know about Bonnie Pikkel. But you may answer. 

t if an MRX would have been 
[q done at that time, and again I'm not saying it 
pi &odd have been, but it might have shown some 
m of the disk herniation. But I think it is 
181 likely that it would have been smaller tha 
191 disk herniation later which was causing even 

[io] more problems. 
[ill 
[iz] clinical course deteriorated; in other word 
[is] she w a s  worse the next time coming back 
PI ER than this time.This time she had W a r y  
1151 retention. I think if MRI had been done, it 
[is] might have shown a small disk.Again, that's a 
[iq totally different issue whether or not it would 
[i81 have been operated on at that time, but I'm 
PSI speculating. 
1201 Q: I understand. But based on what 
pi] you're impression is of the medical records and 
~221 what yon belieye her clinical course to have 
p31 been, you believe if an MRI was taken during her 
[241 first visit it would have most likely have shown 

BY THE WITNESS: 

1 base my opinion on the fact that her 

age 109 -Page 112 (30) IWh-U-Script@ ESQUIRE DEPOSITION SERVICE - CHICAGO 
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111 a smaller disk herniation than what w a s  actually 

131 MR. TORGERSON: 
141 answered. Go ahead. 
[a 
161 Q: Is that correct 

031 

[MI 

[i61 doctor. 
[I 71 BY MR. LINTON: 
[is] Q: Do you think it would have been 
[I~I equally appropriate for him to simply send 
[201 home with a catheter if the MRI showed a 

A: I think that wo 

[mi 
p41 herniation than w a s  prese 

Q: Assuming it was a s 

Page 11 4 

[el MS. GORCZYNS 
[el 

[I21 it. 
[I 31 

1211 When you compa 
[221 opposed to what happened in this case, more 
~ 3 1  likely than not Bonnie would have had a better 
[241 outcome, correct? 

ESQUIRE DEPOSITION SERVICE - CHICAGO Mh-U 

Page 115 
MR.TORGERS0N: Objection. 

BY THE WITNESS: 

BY MR. LINTON: 

because even in the 
herniation - that's 

was sure that the 
it or a smaller dis 

resolve. I would be 
causing the bladder 

Q: You believe th 
entirely appropriat 

MR. TORGERSO 
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[I 1 BY THE WITNESS: 
121 A: I think it would depend on the 
PI circumstance. In 
141 think what Dr. Spa 
[51 considering what 
[si So I’m not critical 
VI the point of view o 
[SI to be more attune to the problem with the nerve 
191 roots than an emergency room physician would 

iioi normally be. 
11 11 Y MR. LINTON: 

[iv that’s what you’re saying, 
[iai A: I wouldn’t be in his 
114 an emergency room phys 
IZOI Q: If the patient had come 

IZI have ordered it, but I can’t imagine that I 
131 would have ordered it as an emergency, no, 
141 because I’m a neurosurgeon, that’s what I do, I 
151 order MRIs. 
[61 Q: Wouldn’t there be at least so 
n- suspicion in your 
[SI could possibly be due to a proble 

compressing the nerve as a result 
[lo] chiropractic ma 
1111 MR.TORGERS 
1121 MS. GORCZYNSKI: Objecti 
11 31 
[I41 A: W&Ithink 
1151 Dr. Spanner’s min 
1161 

[in Q: Iffat’s the case that it’s a 
[i SI suspicion in Dr. Spanner’s mind 
(191 neurosurgeon like yo 
1201 of care requite that you first rule out any 
1211 potential treatable causes? 
[ZZI MR. TORGERSON: Objection. 
[z31 MS. GORCZYNSKI: Objection. 
1241 
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111 A: No, I think an emergency room doctor 
121 who deals with people with urinary retentio 
131 from all kinds of reasons is going to behave 
[41 exactly like he did. He put in a Foley and 
[SI said, follow up with your doctor.There was 
[si nothing else about her neurologic exam that 

[SI syndrome. 
191 In fact, she did not 
io] syndrome. I can’t stres 

Page 120 
[I] A: You say never, it was made when she 

[a] A: Rcmember,I 
PI hindsight. So the a 

121 Exhibit Nos. D, D1-D 
131 idenflication, as of 

1 51 

rai aU your correspon 
191 A: Yes. 
201 GI: D 1 being the first note or your F ~ s t  
211 contact in this case. I’m looking at a message 
2 1  slits to YOU dated 10-16-98 from Ms. Chrisafi who 
231 is h e  original attorney on this case? 
241 A: Yes. 

I 
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2 is a letter that followed 

151 records in this 
[61 A: These are recent on 

[OI well, but those 
[io1 years. I don’t re 

[mi A: I would have t 
[MI computer or maybe 

iiz1 A: Sure was. 
1131 Q: How was it b 

Page 123 

[q Northwestern? 
[SI A: Yes. 

101 A: Yes, sir. 
101 Q: After that is a full profess0 

211 yet that’s correc 

BY THE WITNESS: 
pi A: 50 percent. 

[a] A: I had to ge 
191 listed in the CV. 
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131 
[41 
[SI biology? 
[SI A: Anything involving neuro-oncolo 161 So the vast majority is clinical an 
m which would be the way that tumors 
[8] benign tumors effect the nervous syst 
[91 that would be in my research area. 

A: That and other things. 
Q: What other areas of brain tumor cell 

[SI would lump that into administrative dutie 

m that overlaps with teaching. In 0th 

[i61 medical school? 
[in A: Yes, I teach o 

1221 years. 
[ a i  Q: How many s 

I would say 200 to 300. 
121 Q: What percentage of those 
[ai brain versus spine? 
[41 A: Well, currently I’d say it’s about 
[q 50/50. Earlier when I w a s  at Northwestern I’d 
[61 say it was 75 to 85 percent spine. 
m Q: So even though you are a direct0 
A spine surgery where, you’re still doing 

[ i i i  when surgery should occur with cauda equina 
[izi syndrome either complete or partial? 

[ r i l  term of percentage of your professional 
[iai what you do generically do in your curre 
1191 position? 
POI A: I’d say the vast majo 
p i 1  seeing and taking care of 
[a21 performing their surgerie 
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[il students to believe that there is such a window 

131 Q: Of course th ’s no guamntee in your 
[41 business, but isn’t the whole reason for urgent 
[q surgery is because you expect that there will be 
[SI some improvement after surgery? 
m A: That’s why you do surgery is you hope 
[a] to make the patient better or prevent the 
[SI patient from getting worse. 

[io] Q: Again, I assume you don’t have any 
[I i] written materials that would contain any 
1121 information on that topic from your lectures? 
[is] A: I don’t, not the topic of cauda equin 

of opportunity. 

[in Northwestern 

[201 think it’s prudent to keep it to 
[a] amount of time and not let it interfere with any 
[221 of your responsibilities with your real job, and 
[ Z ~ I  usually the amount of time 
[a] this is reported. So there’s 

[iq the university? 
[i61 A: To the state, it h 

[WI answer. 
[201 BY THE WITNESS: 
[zii A: I don’t know. I’ll have to see what 
~ 2 1  my academic and laboratory n 
[a] instance - well, I haven’t ma 
~ 4 1  Cleveland to testify if and when, I really 
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[i] haven’t made a determination as to how that will 
[21 work, 
[31 ’ BY MR. LINTON: 
t41 
[q that? 

m 
[SI town to testify at a trial? 
[SI 
io] mveled out of state. 
iii 
121 current fee schedule for testifying at trial? 

Q: Have you calculated a charge for doing 

[SI A: NO. 
Q: Have you ever had to travel out of 

A: I’ve traveled out of town but never 

Q: What do you charge - do you have a 

201 records? 
211 A: $400. 

Page 13: 

[21 Tushwin, and Caler 

111 thin& it just sort of dis 
121 remember the details 

151 mentioned. 
161 Q: 0rMr.Torge 

241 Q: Are you accepting new cases? 
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til A: Yes, selectively. 
[a Q: Tell me in whatever way you can 
PI quantify how it’s different now than it was at 
141 Northwestern. 
M A: It’s quantitatively less, maybe 50,75 
161 percent less, something like that. 
m Q: How many cases do you currently have? 
[a1 A: I don’t know. I keep a little office 
191 that just holds records on cases, and most of 

IIOI those cases are from quite a long time ago, 
[iii 1995,1996. 
[izi Q: Yourpre 

A: My previous life.And I would 
[141 say - as this one actually started in my 
[IS] previous life. I would say there’s probab 
1161 something like a 
1171 I don’t-know at 
[rei just done or if they’re going to go to trial or 
[la] what. I think there may actively be one or two 
[201 other cases that I’m working on.When I give a 
[ai deposition, it’s usually because I’ve been a 
1221 treater. 
[ Z ~ I  Q: Let me make sure I’m clear.The 
[XI number of cases that you have you said is like a 
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VI dozen and then you said one to two other cases. 
121 I was confused. 
[31 A: What I meant by that is I have on file 
141 maybe a dozen cases. Other than this one 
151 there’s maybe one or two others - 
161 Q: Active? 

ses, there would 
[iii be just one or two 
1121 
[i31 characterization, yes. 
[la] 
[is] in term of case a month, a case every six 
[ I ~ I  monrhs? Have you set a 
[ I~ I  for yourself in that area? 
[is1 
[igi limit it to only an occasional selective case, 

A I think that’s an accurate 

Q: Are you accepting new 

A: I haven’t any sort of 

IZDI yes. 
[ZII Q: If w e  look at in term the course of a 
~221 year, are we talking a couple a year? 
(231 

1241 

A: Right, a couple cases a year. 
Q: Separate from any work you’ve done as 

- 
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[I] a treating physician where you were asked to 
[21 give deposition testimony in an auto accident 
131 case or Workers’ Comp. case or something like 
[41 that? 
[SI A: This is correct. 
(61 Q: The 2 percent f your practice 
m that involves legal work, would that include 
[ai those cases as well? 
[SI A: I wouldn’t say it’s of my practice, I 
101 would say it’s of - 
ill  Q: Professional time 
iq A: - my working time. 
131 Q: Which is how many hours a 
141 approximately on a good week? 
151 A: Depending if I’m looking at it or if 
ISJ my wife is looking at it I would say probably I 
11 am working probably more than 80 hours a week. 
181 Q: When w a s  the last time you gave a 
191 deposition in a case where a patient - excuse 
201 me, for a plaintiff in a medical malpractice 
zii case? 
zq A: Usually it becomes a little fuzzy to 
231 me because what’s happened in the past is 
241 lawyer has sent me a patient and then I become a 
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pi treater, but I also get involved a5 an expert. 
[21 So that has probably happened this year, maybe 
[SI last month where I was a treater, slash, expert. 
141 Q: 1s that in a malpractice case? 
[si A: Oh, in a malpractice case.Yeah, 
[SI withia the last five or six months I was 
m probably deposed as a treater and then they used 
[SI me as the expert in a malpractice case which has 
191 subsequently senled. 
io] Q: For the patient? 
111 A: Yes. 
121 
131 sentence or less? 
41 

51 
61 deposition for a 
71 case? 
SI k L don’t teca 
91 Q: Have you 
‘01 plaintiff in a medical malpractice case? 
!il A: No. 
21 Q: How many times have you testified at 
131 trial in a medical malpractice case for a doctor 
‘41 or hospital? 

(9: What was the issue in 

kk The issue was head muma. 
Q: When before that did you last give a 



' I  

[ii A: I'd say about half a dozen times, 

PI Q: Have any of those aside 
141 cauda equina case we talked 
[SI issues in this case or relate to 
pi this case? 

1121 clinical work 
[iai previous life I've b 
[MI plaintiff's attorney 

ti61 depositions, at 

1211 Q: What do 

PI percentage 

[el 181 question to answer. 
PI A: Well, I think total 

[is] Q: In terms 

[ZOI MR.TORGERSON: 
pi] MR. LINTON: He'll 
P Z l  



[is] Q: Ifthere’s 
d41 want to know 
[is1 time we talk b 

[is] a matter of focus 
[191 MR. TORGERS 

[ZZI  been looking a 

[is] our emergency room expert. 

[iei want to cover those. If it’s 

[I1 yo 
[a 
PI Dr. Spanner’s deposition and ju 
[4i you have tabbed, and tell us the significance, 
[51 if any, of any of those pages in terms of your 
[61 opinions. 

[SI startingwith? 
[si MR. LIINTQN: Dr. 
\a1 MR.TORGERS0 

want to know about. 
Q: Lee’s start if we can with 

Page 144 
[I1 nd 32 and 33 and 
[ZI 35 and 38.A lot of these tags, though, are 
[si just for important points in the case such as it 
[41 m y  be an L5-Sl herniated disk, something like 

[si But to contin 

izi and so forth which was good. I was agreeing 
131 with most of his opinions, for instance, about 

IS] that could poss 
IT) wEch was the 

XI] 26-hour time frame of the u r i na ry  retention. Me 
31 did appropriately on Page 56 include cauda 
221 equina syndrome is part of the differential 
231 diagnosis for Ms. Pikkel. I don’t h o w  if this 
241 is the kind of information you want 
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Page 145 
[I] Q: That's okay, yes. 
[ZI 
PI the cauda equina was and his understanding of 

A: I thought that his k 

[SI There was this issue o 
PI the nerve roots. It's an op 

[io] agree that can occur.As a 

(131 it might be called a ne 
[MI Q: Bruising of the n 

[i61 nerve root injury. 
[iq Q: How can one 
[is] neuropraxia versus 
[iq 
[ZOI quickly. 

A: Neuropmxia is going to resolve more 

Page 146 

[SI Q: If you belie 
[SI A: Correct.So 

121 would say that was 

lead 

m 
[SI objection. 

MR.TORGERSON: Let me interpose a 

721 during the first pr 
:i31 a tweaking of the 
:i41 tension, that woul 

PI about the facts. 
PI The reality is 



Page 149 
(11 she, in fact, had perineal kneel numbness 
[21 still. If that’s the case, could 
[a] at that point simply a neuro 
[4] due to more serious damage to the nerve roots 
[q caused by disk herniation following chiropractic 
161 manipplation? 
m A: It still could be a neuruprama at 
[e1 that time. 
pi Q: If it is neuropraxia at that 

[io] isn’t that all the more reason to 
[I 11 and do surgery to relieve the pressure off the 

ere 

[I41 
[is] A: No,that doesn’t 

M ~ I  mean? So no. 
[201 BY MR. LINTON: 

Page 150 
P I  
121 surgically before he goes and makes the 
131 concllusion it’s simply a tweaking of the n 
[41 MR.TORGERSON: Objection. 
[51 BY THE WITNESS: 
161 A: It depends on the individual 
m situation, and keeping it on this cas 
[SI don’t think he was obligated to do an MRI. 
PI already answered that. 

[I 01 
ri11 Q: w h a t  did he 
riq equina syndrome from his differential? How did 
1131 he rule that out? 
(141 BMR.TORGERS0 
[iq MS. GORCZYNS 
11 61 

[iq A: Cauda equina syndrome, I’ll go throu 
1181 t h i s  again. I hate tu beat a dead horse too. 
P 91 BY MR. LINTON: 
POI Q: He used that term, Doctor.What did 
(211 Dr. Spanner do to rule out the cauda equina 
[221 syndrome that he had on his differential? 
1231 MR. TORGERSON: Objection; this has been 
[mi asked and answered. But since it’s been asked 

serious condition that can be treated 

- 

Page 151 
ti1 once again, go ahead and answer. 
PI BY THE WITNESS: 
PI A: What he did w a s  his history and 
141 neurologic exam, and the patient did 
[SI the manifestations of cauda equina syndrome. 
161 BY MR. LINTON: 
m Q: You would agree that if he did not do 
[SI a neurological exam, that that, in fact, would 
PI have been below the standard of care because he 
101 could then not have ruled out cauda equina? 
111 MR. TORGERSON: Objection. 
121 MS. GORCZYNSKI: Objecti 
131 

141 Q:  Would it have been ap 
is]  MFLPORGERSON: Objecuon. 
161 BY THE WITNESS: 
t i l  A: He did a neurologic exam. 
181 

191 9: How do you know that, Doctor 
201 I’m not going to ask you to take 
211 sides.Assume that he did not. 
22.1 A: I’m waiting for a question. 
231 Q: Assume that he did not do a 
r41 exam, what did he do to rule out cauda equina 

Page 152 
111 syndrome? 
[21 MR.TBWGERSON: Note an 
PI BY THE WITNESS: 
PI 
[q equina syndrome is a clinical presentation. She 
K ~ I  did not have cauda equina syndrome. 
m BY MR. LINTON: 
PI Q: So he was wrong to put that on his 
PI differential, which one is it, Doctor? 
io] YQU said you agree it should have been 
i 11 on his differential. Now 
121 shouldn’t be on his differe 
131 MR. TORGERSON: Obje 
$41 
iq A: 1 think the differential you could 
161 make very broad. I mean, in your differential 
in you could include 
181 differential is big. 
1 91 
ZOI ha: Would you 
211 Doctor? 
221 
231 possible cause of cauda equina syndrome. 
241 

A: I’ve asked this many times, cauda 

A: Well, I think leprosy 

Q: Would that be on your differential? 



[a] fact of someone h 

[iq lumbar disk herniati 
[i41 MS. GORCNN 
~ 5 1  

[I 81 
[ig] Q: Because wha 

BY MR. LINTON 

141 
[5] A: NO - 
PI BY MR. LINTON: 
m 

191 MR.TORGERSON: 
[IO] trying to answer one 
[I 11 questions. 

[IS] A: He can r retention is to 

Q: Let me ask it this wa 

[lei if a person does not have pain 
[is] come right down to it if you 

[ Z ~ I  syndrome. 



Page 157 
auda equina syndrome. He did what w a s  

[SI pinprick examination fo 
m perineal area? 
[a] MR. TORGERS 

[iq liked it, but - 

1211 
[ZZI question. 
1~31 MR. TORGERSON: 
[ Z ~ I  respond to that. 

A That’s a statement. I need 

Page 158 
BY MR. LINTON: 

131 him to do an MRI? 
141 MR. TORGERSON 

[IZI Q: Would it h 

[ I~I not an indication to do 
[I 81 
[is] 8: Approved by wh 
[a01 company? 
pi] A: Yeah. 
[ZZI 
1231 it anyway, would it be unreasonable for a doc 
[ Z ~ I  to order it? 

Q: Assume that the patient would pay for 

Page 159 
[I] WLTORGERSON: Objection. 
121 BY THE WITNESS: 
[31 A: I don’t think it was indicated to 
[41 order it, 
151 
[q Q: Assuming 
m herniation in a patient th 
[el history of being unable to void, what should be 

Page 160 
[11 MRTORGERSON: Objection, 
[ZI MS. GORCZYNSKI: Objection. 
81 MRTOWGERSON: Asked and ans 
VI 
[q again. 
161 BY MR. LINTON: 
m 
[SI that the MRI was performed during the first ER 
PI visit and showed the same size disk herniation, 
101 we can agree then a neurosurgical consultation 
i r i  should have been done? 

THE WBTNESS: Could you read that question 

Q: I’ll withdraw the question.Assume 

141 A: Let met sure I understand th 

181 including the history of back pain, 
191 the chirogmctic manipulation. 

221 out for you. 
231 A: Thanks. 
241 Q: Presents in the ER with a 26 - strike 

Page 157 - Page 160 (42) aWria-U-S(cfgpt@ ESQUWE DEPOSITION SERVICE - CHICAGO 
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Page 161 
111 that. 
[2] Presents in 
[ai history of be 
[hi chiropractic 
[si examination is performed and shows no rectal 

181 was shown when the MRI in this 
[e] Assuming all of that occurred 

[iq A: Ifwe see 

[ Z ~ I  percent. In my opinion and I don’t think the 
[ Z ~ I  medical literature and 

Page lt 
[I] neurosurgeons would support co 
121 figure such as 80 percent, 55 percent. 
131 BY MR. LINTON: 
[41 Q: Would support any figure? 
[SI A: It would not support a specific 

[ai Q: You’ve made a distin 
191 report and in your testimo 

iq probability wou 
131 prompt surgery 

!I] A: If that, in fac 

ESQUIRE DEPOSITION SERVICE - CHICAGO Mhi-U-Sdpd~B (43) Page 161 - Page 16.: 



[I] can be done to help that that wo 
121 That's my opinion about that. 
[q Dr.Bell on Page 75 answered 

[E] of his testimo 

[is] 5,1996, that would be the second time, it w a s  

Page 166 
[I] any difference in her long-term outcome. 
121 
[q seven hours in the middle 
141 I think it is very likely if yo 
[SI with a theory in terms of a 
[E] that you would have to add that time period or 

But we  have to realize that if it took 

[91 intervention was done if it was  done the da 
[io] earlier. 

[is] walks in the ER. 
1141 Dr. Bell who wa 

Page 167 
t i l  of their availability to come and do the surgery 
~2.1 had they been called after her fist  visit? 

MRTORGERSON: Objection. 
~41 BY THE WITNESS: 
[51 A: Well, I wouldn't give a blanker. answer 
[SI that I would defer to Dr. Bell. I'm just only 
m pointing out an opinion that additional time 
is1 which you've recognized would have to be added 
[Q] to any possible intervention.Would I defer to 

[io] Dr. Bell, that would depend.You would have to 
iiij ask me specifically what I would defer to h 
p21 about. I've already admitted in this deposi 
j i q  the way he did the procedure, I'm not criti 
ji41 that. 
11 51 BY MR. LINTOM 
[IS] Q: He says he could be there within five 

[ t q  would not disagree with tha 
1201 MR. TQRGERSON: Objecu 

BY MR. LINTON: 

[E] WOdd YOU? 
[ Z ~ I  A: Well, in ulin 

Page 168 
[I] available to the ER in about an hour as a 

neurosurgeon if you're on call. So if he was  
pi saying H would get there in five hours, I don't 
141 know 8 I could defer to that.That might not 
[SI be appropriate. It might depend on the patient. 
[SI Q: If you were the one covering this ER 

[91 local hospitals or at 
:io1 A: No, I said that 

:MI retention, I probably woul 
[i51 at all. 
;i61 Q: Let me a 
:IT your own clinical 
Li~l you're called in covering for neurosurgery that 
191 night, what would be the quickest you could get 
za] btn and do surgery assuming it was indicated? 
mi URTBRGERSON: 
221 ahead and answer. 
231 

241 A: If the MRI had 
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Page 169 
111 than an hour. 
El BY MR. LINTON: 

Q: Less than hour 
141 in the hospital or in 
[SI A: In the hospital 
[SI Looking at Dr. Zannetu. 

ti31 different over any particula 
041 is that clinically that didn’t 
[IS] of significance. 
1161 Q: The pain 
[IT] backpain? 
~isi A: Yes. 
[igi Q: Why would that 
[zoi significance in a case 

Page 170 
01 provided that that diffe 
[ZI down the leg for instan 
131 with another neurologic 
[41 have a lot of meaning to 
[si Q: Assume that she ac 
161 excruciating pain and 
m mid section even befo 
[ai chiropractic, would that suggest that she 
191 starting the disk herniation or starting the 

[izi A: That would 
[I~I yes. 

poi room. 
[ail Q:  You hope it 
[221 A: I gave you a 
[zq doctor can’t put everything that he does into 
[ a i  the opinion - or into the record, excuse me. 

Page 1; 
til But on the other hand, if someone says, I’m 

121 kIfitwasclini 
131 other words - 
I 41 Y MR. LINTON: 



Page 173 
[I] disagree with some things. 
[zj 
131 position to say whether or not Dr. 
[41 or de$ated from 
[SI MR. TORGERS 

Q: In all faimess then you’re n 

is1 
191 neurosurgeon? 

[ io] MR. TORGERSON: Objection. 
[I 11 BY THE WI 
[121 A: There’s no doubt that I’m talking 
[is] about it as a neurosurgeon, and the clinical 
[MI issue in this case is neurosurgical or 
[iq causation, that’s another medical term - I mean 
[IS] a legal term, excuse me. 
[I TI 
[ ia] Q: Let me ask it t h i s  way. 
[le] MR.TORGERSON: You’re 
i201 MR. LINTON: I will interrupt him. 
[a] MR.TORGERSON: You will interrupt him. 
[221 MR. LINTON: I will. 

PI Q: Iwantve 

Q: You’re talking about this as a 

E31 

t i l  not know the standard of care that applies to an 
[a emergency room doctor like Dr. Spanner under 
PI those circumstances when he saw Bonnie Pikkel? 
141 MR. TORGERSON: Note an objection. 
I51 BY THE WITNESS: 
[SI A: I do for this problem because as a 
m neurosurgeon I’m called into the emergency room 
[e1 all the time. If a patient has a neurologic 
[QI problem, in my career I have to go in there and 

[IO] interact with the emergency room physicians, 
[I ti absolutely. So in a situation like this, I can 
[121 give an opinion 
[mi BYMR.LINT0N 
[MI Q: Isee. 

1171 that are talking about that. 
1181 

[201 Q: Tell me 
(211 you have with respect to the standards of the 
p21 care of a n  emergency room doctor. 
1231 A: Sure, I mean, emergency mom 
1241 and emergency situations are covered in medical 

So I do have some critic 

Page 175 
[i] school. In my internship I spent I think it was 
121 two months in the emergency room just working in 
PI the emergency ro 
141 moonlighted in 
151 mining working in the emergency room. 

actually moonlit or 
rgency room during my 

io] Q: So you are able to testify then a 

151 BY MR. LINTON: 
161 Q: You’ve gone back and forth, Doctor, in 
171 all fairness.You said, I can’t defer to the 
181 doctor because I‘m not an ER doctor; but when 
191 you want to give an opinion favorable to 
~01 Dr. Spanner, then you say you are qualified. 
zii 
2 1  MR. TORGERSON: Argumentative, 
!3] BY MR. LINT0 
!41 

I want to know, are you qualified - 

Q: - across the board unequivocally to 

Page 176 
PI the standard of care Spanner or are you 

RSON: Argumentative, asked and 
141 answer, mis leading. 
[51 BYTHE WITNESS: 
161 
m can give an opinion. 
PI 
191 Q: On aEl issue 
io] Dr. §panner’s treatment to Bonnie Pikkel during 
III the ER during her first visit? 
121 MR. TQWGERSON: Objection; asked and 
131 answered. 
141 BY THE WITNESS: 
151 
161 what do you mean by all issues? Do you 
171 emergency room physician call schedule for that 

A: I think as it relates to this case I 

A: Can I ask a point of clarification, 

lei day? 
I el 
!01 

’11 in his history, examination, diagnosis or 
21 misdiagnosis, and treatment of Bonnie Bikkel 
!SI during this first visit. 
!41 A: I’mqualified. 

Q: I’m talking about anything that he did 



I 

[11 Q: You're qualified and you're confident pi alleges that perhaps Dr. Spanner had falle 
[21 that you know the standard of care that applied 

141 a more dangerous cause o 
[SI MR.TORGERSON: Objecti 151 continues. I want to point 
[SI answered. 

PI course. 
[ IO1 

[III Q: Have you ever been qualifi 
[izi court to give expert testimony o 

1101 Ms. Pikkel at that time even 
11 11 issue of what Dr. Spanner sa 

(141 possibdity of cauda equina 
1151 didn't have cauda equina s 
1161 Q: I think Dr.Yates - 
1171 A: No talking out was necessary. 
[ la] Q: I think Dr.Yates was saying there 
[19] that on the differential was a temporary 
1201 condition versus a permanent condition that 
1211 could have been or would have been corrected by 
(221 surgery and that it was a mistake for the doctor 
1231 PO go with the temporary condition as opposed to 
[a] the ruling out the more serious correctable 

[211 on that issue on the standar 

111 condition; i.e., the 

[41 BY MF?. LINTON: 
[SI 
[si or violated the standard of care of an ER doctor 
m under those circumstances? 
[si A: Yes. 
PI 

(101 were going through the deposition. 
IIII 
[121 objection by the way. 
[mi MR.TORGERSON: Once is enough. 
1141 BY THE WITNESS: 
1151 
1161 pages where I taggedyate's deposition? 
[I 4 BY MR. LINTON: 
[ iq Q: Yes? 

Q: Specifically whether an ER doctor met 

Q:  I'm sorry I interrupted you when yo 

MR. LINTON: You forgot your flaccid 

A: You know, do you want me PO read the 

[I91 A: 7. 

1231 look at 76 because I disagree with this, and we 
1241 might as well just get it out here. Dr.Yates 
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Page 183 
[i] STATE OF iLLiNOiS) 

m the Slate of Illinois, do here 

p] the examination of the 
IO] witness was duly swor 
I l l  truth concerning them 

91 before me at the lime and 
'01 That i am not a rela 
!I] or attorney or counsel, nor a r 

'31 the parties hereto, nor interested direct 

[I] IN THE DISTRICT COURT 
E1 COMMON PLEAS 
[3] BONNIE PIKKEL, ET AL., 

[I51 any, so made by me. 
[I61 
[I71 HERBERT H. EN 
[<El SUBSCRIBED AND SWORN 
I191 before me this day 
[20] of ,A.D.200 . 
pi] Notary Public 

[3] Illinois, this 30th day of April, 2001. 

[El Illinois. 
[91 My commission expires 2-16-05. 
01 
11 
21 C.S.R. Certificate No. 84-42 
31 
41 
51 
61 
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