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_BOINIE PIKKEL, ET AL - v. -
' MARK:ZANNETTI, D.C., ET AL

HERBERT H. ENGELHARD, M.T
April 25,200

{41 IN THE DISTRICT COURT OF CUYAHOGA COUNTY, OHIO
& COMMON PLEAS COURT
[3]
{4 BONNIEPIKKEL, ETAL., )
8l Plaintiffs, )
6 Vs )
{71 MARKZANNETTI, DC, ETAL,)
[8] Defendants. R
[ol
fio} The depositionof HERBERT H:. JERS
{11} ENGELHARD, M.D., called for examinatlon takan’
{12} pursuant to the provisions of the Code.of Civil.-
[13] Procedure andthe Rules of the Supreme Court of
{14] the Slate of lllinois pertaining tothétaking . .
(15 of depositions forthe purpose of discovery, G o
[16] taken before LORIANNE McGUIRE, CSR No 84- 4269
{171 a Notary Public within and for the Coumy of
{18] Gook, State of llinois, andaCertlﬂed s
{19 Shorthand Reporter of said state, at Sulte 1000,
[20. 155 NorthWacker Drive, Chicago, Hliriois, “dn E
[21. the 25th day of April, AD. 2001 at1 45p moo
[22] : .
[23)
[24
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{24] REPORTED BY: LORIANNE McGUlFlE CSR NO 84 4269.’

REMINGER& REMINGER,

(113 Saint Clalr Street, Sulte 700,

Cleveland, Ohio 44113}, by: - ;-:

MS. LINDA GORCNNSKI, i w.
appeared on behalf of Defendants.

[} PRESENT:

2 :

8 LINTON& HIRSHMAN, T

4] (700 West Saint Clair Street, Suite 300

[5]  Cleveland, Ohio 44113), by: :

[6] MR. ROBERT LINTON,

! appeared on behalf of Plaintj.ffs;"" I
[e) T
99 LAW OFFICE OF MARK RUFF; *

[t10}]  (700West Saint Clair Street,’ Sulte 300,

[11]  Cleveland, Ohio 44112), by::

[12]  MR. MARK RUFF, b

[13] appeared on behalf of Plalntms,

{14

[15} R B .
[16]  WESTON HURDFALLON PAISLEY & HOW LEY,
(17} (2500 TerminalTower, 50 Public Squars;

[18]  Cleveland, Ohio 44113),by: =~ "

{191  MR. KENNETHA. TORGERSON,

[20] appeared on behalf of Defendants;

[21]

[22]

(23]
{24)
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Page 4
(WHEREUPON, certain documents
were marked Deposition : - -
Exhibit Nos.A-C, for
identification, as of
4-25-01)
(WHEREUPON the w1tness was duly
sworn.) :
HERBERTH. ENGELHARD M. D :
called as a witness lierein, havmg bcen ﬁrst
duly sworn, was cxammcd and tesnﬁed as
follows: LT
EXAMINATION
BY MR. LINTON
Q: Doctor, good afternoon My name is
Bob Linton. We met just a minute ago. Mark
Ruff is onthe line as well. The two of us ;
represent Bonnie Pikkel and her husband in a’
lawsuit in which you've been retained by the
emergency room doctor and his profcssmnal '
corporation as an expeft in this casc e
specifically in neurosurgery.
I assume you've bccn dcposcd bcforc?
A: Yes, sir,

Q: Have you produced for us and do we
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BONNIE PIKKEL, ET AL v.
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e Pages Page 7

111 have in front of us your entire file in this iy that are in your current cauda equina file?

[ case? @ A: No,althoughthere was some overlap

Bl A Yes. " @ with what was in the one depositionand article

@  Q: Hasthere been anythmg removed at any # by Dr. Shapiro,for instance, from 1993.

51 time fromthis fie? ' B  MR. RUFF: I”mstill having problems

B  A: No. 181 hearing.

m  Q: Aside fromthe f+emeiwa a4 m  (WHEREUPON, discussion was had

@ containedin Dr. Bell’sdeposition, have you ) off the record.)

11 independentlyreviewed or researched the 1 MR. LINTON: We’ll have to do the best we

uo literature in connectionwith this case? 101 can because we can’tbe screamlng and the phone

u11 A AlLittle bit. To answer the question 1 iscloseasitcanget. .

t12] more fully, I’d say that, you know, I’ve had 12] BY NlR LtNTON

p3y patients with this condition so I’ve been aware 131 Q: Just so we can get back on track,you

141 of the literature. When | was fist contacted 14 were identifying for us what articles ate in

11s) about this case, I looked at some of the 15] your cauda equinafile. You mentiared some

tey literature. 18] overlap with Shapiro mcludmg an aruclc from- -

. Overthe past few weeks, especially 17 1993, R

ri8] since literature was in one of the depositions, 181 Anyother articlesor abstmcts iy

ep 1looked at some literature, various papers and 193 your file that you can recall? .. EEEE R

1z0] book chapters.As | sithere today, | couldn’t 20 A: Thereare other articles and abstracts

1211 tell you all the authors of those. 241 inthe file. 1 know that there was an article

221 Q: Did you keep afile eitherahard fike 221 from surgical neurology now that I think about

ey or a computer file of the research that you’ve 29 it in 1998from aJapanese group.But really as

241 done in connection with this case? 24 faras the specificauthors and so forth, I

Page 6 Page 8

1 MR. RUFF: Excuse me, this is Mark Ruff. [
121 cannot hear the doctor at all.

@ THEWITNESS: IlIsita little closer,

1 sorry about that. Is this better?

51 MS. GQRCNNSKI: That’s much better.

m MR. RUFF: Bob,if you could try and keep
71 your voice up, that would be helpful as well.
B MR.TORGERSON: They’ retoo polite atthis
@ pointand too softspoken. :.: .

pop MR, RUFF: I completely n’usscd the answe:
r1t Tdidn’t want to mrcrrupt hlS answer. Go
e ahead.

E! BY MH LINTON

[4 Q; Justso we’re olear the duestion.is:

sy have you retained a file of the research that
per you’ve done in connectionwith this case?: -
i A: I'don’thave — I have afile in my

pey officethat has a few articles on cauda equina
tel or lumbar disks and an abstract or two I might
o have thrown in there. But as far as a file

i1 specificallyfor this case with cauda equina
122 articlesfor instance or other relevant

1231 articles, no.
@4 Q Canyou identifyany of the articles

11 can’tremember.

@ Q: Would you be willing to provide to us

{3 atour expense a copy of your file as it now

) exists?

B A If that’sokay with Mr. Torgerson.,

# MR. LINTON: Do you have any objectionto
m that, Ken?

I MR.TORGERSON: I don’tknow. I’ll just

1 make an objectionfor the record, but I suspect
io; we’llbe glad to do so.

1 BY MR. LINTON:

121 Q: Doctor,aside fromwhat’sin that

13y file, can you recall any articles you’dhave

141 looked at in connectionwith this case?

151 A: Well,what I did on a couple of

18] occasions was just to scanthrough abstractsand
171 articles using an Internet search just to

1e1 refresh my memory and make sure I hadn’t omitted
191 any critical articles.

a0 Ididn’t really print all those out.

211 | just sort of read them because there’s

22} hundreds of articles as you know, if not

231 thousands, on this and related subjects.So |

24 didn’t want to print them all out, but | just

Page 5 - Page 8 (4)
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Page 9 . Page11
t11 did do a search through an Internet through mod m A Yes. & ‘
21 line. @ Q Inote the handwritten ‘word bladder on:
m  Q: What did you use as your scarch term? g the second page. What'’s the significance of
“ A Oh,let’ssee, | did a search cauda w that?
[5] equina,l looked through some articles on Iumbar s A Well, the significanceof this is, of
e disk herniation. i course,lwas contacted back in 1999to review
m MR. RUFF: Hello. ‘ ‘ 7 some records,and | agreedto do so. |
B MS. GORCNNSKI: It just gotalot worse, @ generatedthis letter or report to
@ MR. RUFF: | can’thear at all, g9 Ms. Chrisafi. As the case developed and lwas
fto] BY THE WITNESS: (1) sent more information and more depositions, I
ni1 A: I looked through some articles on (111 made a couple little de51gnanons on this letter
21 tumbar disk herniation. | looked through some : tz; which is certainlysort of asyou canseea " °
1g) articles on urinary problems. | can’t thirk of pe) preliminary short page anda halfrcport or -
4 anything else as a sit here right now. ti4 letter. S
[sy BY MR. LINTON: {15 I put the word bladder ovcr ncrve CT
ne  Q: Are you able to identify any other. rie} roots because at the beginning of Page 2it
17 specificarticles you looked at besides the ones w7 says, “Myopinion is that Ms. Pikkel’s nerve
1181 we’ve just identified and those contained in ua roots were damage prior to her presentation,”
wey Dr.Bell’s deposition? wer and | wanted to clarify in my known mind what I
2o A: No. o] meant by that. Nerve roots is a pretty general ™
211  Q: Would there be anyway to reconstruct 2 term,and what | meant by that is that the nerve
122} that at this point without — 21 roots going to her bladder and for the control
sl A: | could do more searchesbut that ra of her bladder. o ‘
1240 might not tell exactly which articles I was 4 Then I put C.ES.at the bottom.As
Page 10 Page 1.

i looking at,but I could do some more searches.
@ Q. Did you do a search'cf the literature

11 before you prepared your report in thls case

w1 specificallyfor this case? ‘

51 A: As | sit here today, | do not recaII

e It’smore likely than not that I did, but these

m topics are something | deal with if not everyday
i every week. S0 you know, | may have just lookex
@ into it a month before. I really can’t say.

o Q: You have no record that vou can took -

i111 to now that would show the jury for sure that
(121 you had done a literature search specifically

(e forthis case before preparmg your report can’
[14] you?

nst MR.TORGERSON: NOte an ob]ec‘uon But yo
116} may answer.

1n
[rei
{19] BY MR. LINTON:

oj  Q: Yourreport is identified as

1211 ExhibitA. That's dated September17, 1999?
3 A Yes.

s Q: Isthat the only report you prepared
24 in this case?

nv TI-II: WITMNEQR:
A: Correct.

1 you know, this has sort of developed into a big
iz discussion about cauda equina syndrome, and
g that’swhat that stands fof. Those are the two
w little notations | made on it.

5] Q: What were the §pecific nerve roots 111 -
@] the bladder that were damagcd? ' i
m A Well,we usuallythmk of thc sacral

i roots | guess through S5 going to‘the bladder, '
@ and we may not be able to téll exactly which one '

o of those was damagcd Usually it's goirig to '
i} occur bilatefally in otder to ca ¢ thz
fz a4 problem So I'would say because we know that
1131 her bladder was havmg malfuncnon those sacral
1141 netve roots. That’s what I mieant.

18]
tiey all of the nerve roots most hkely bﬂaterany
171 from S2 to §5¢

sy A: Correct.

ney Qi Did you actually review the filhs

o] themselves?

2i1 A: Yes.

ez Q Do you have those with you or do you
1z8) have those back in your office?

eqa A ldon’thave a copy of those right

Q: Those sacral nerve roots being some or

ESQUIRE DEPOSITION SERVICE - CHICAGO Min-U-Script®
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. Page 13 _ Page 15

7 now. My recollection is that | mailed them to w A Twould say that that opinion comes

121 someone,but I did look at the actual films. 1 from Dr. Bell’s records and probably his

pi  Q: Was your interpretation 1) deposition as well,and it might come from what
41 consistent — strike that. u Ms. Pikkel related in her deposition. Again, |

®m  Was your interpretation the same as i don’tknow if that is true as far as what

e Dr.Bell’sand the radlologlst that rcwewed e injuriesshe still has, if any, today.

7 them? : m BY MR. LINTON.:.

® A When I looked atthe ﬁlms my L g Q: Are all of her bowel, bladder,and :

@1 recollectionisthat as far ag what the . - 1 perineal numbness problems a direct cause of the
1o radiology report said about them, | was pretty 1 cauda equina syndrome?
111 much in agreementwith that.. . . . w1 A Twould say,no. We would have to
1z THE WITNESS: Are you heating ; me better’> 1z break those down if you wanted my opinion about
ta  MR.RUFF: I’ mhavmgalot ofttoutle 131 each individual thing.

t14) here. I'm wonderine if when you guys picked the 14y Q: What is the cause of her bladder

us phone up you did something with the speaker 151 problem?
18] volume. o iy A The bladder problem accordingto my
un (WHEREUPON,discussionwas had - .. i review of the records started with the
us; off the record.) VP 18] manipulation by the chiropractor Dz, Zannetti.
(o] - BY MR.LINTON: . - 199 Twould say the = just to finish up
20y Q: Does your report identifythe items ] the answer of the question,the bowel problems
217 you would have reviewed before preparing the 1] and the numbness problems really became apparent - -
122} report? o ) and continued, of course, after her presentation
s A Yes. ) 1 to the emergency room on | believe it was the
@4 Q: What is your understanding of 4 5th;in other words, the second time she came

Page 14 Page 16

o) Ms Pikkel scurrent condition? i1 back to the emergencyroom. So | thirk that

@l : 1 don’thave one. ; (2] answers your question. Despite the surgery,

@l Q Let me rephrase that. That was a bad @ those three things continued.

#l question. u  Q: Can we agree that all three of her

8 What is your most recent account of 181 problems, bladder, bowel, and numbness are due
# her medical condition as it relates to the 18 to the disk herniation?

M issues you’llbe testifying to in this case? m A Yes.

m  A: Well,the most recent account that I g  Q: Would you agree this is a case of

@ canrecall,and I probably have to check through 191 acute cauda equma syndrome?
pa the records to be exactly sure,but she was 19 A: Well,we’d have to define cauda equma
111 continuingto have bladder problems, possibly 11} syndrome. And really according to the
121 some bowel problems and numbness in her perineal 12} definition of cauda equina syndrome,this was

i3l region. SO that sometimeswas a continuing 13] acute, yes, as far as if we think about her
4l chronic problem. Now whether she still has that 14y presentationto the emergency room on the 5th;
st today, | don’tknow. 15] in other words, the second time back. It was

e Q: Canyou identify specifically what 15 certainly an acute problem at that time.
1171 record you’rereferring to? 1 Really to characterize it better at

g A: Let’s see. 18] its worst I’d say it was a partial cauda equina
wg  MR. RUFF: You guys have completely cut off. 191 syndrome. It was not a full cauda equina
zo0  MR. LINTON: We’re not talking.He’s a0p syndrome.
1217 reviewing records. 2y Q: How do you define partial as compared
222 WHEREUPON, discussion was had 2z to TUll?
3 offthe record.) 29 A Well, the full syndrome you could look
24 BY THE WITNESS: 241 at Dr. Shapiro’s article for instance, there is

Page 13 - Page 16 (6) Min-U-Script® ESQUIRE DEPOSITION SERVICE - CHICAGO
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i1 pain,there is numbness, there is weakness, and

@ there is bowel, bladder involvement. Those

@ things constitute the cauda equina syndrome.

w  Shenever Rad much in the way of

# numbness going down her legs or weakness of her
@ legs to make it the full syndioiné, So 1 would

Page 17

1 say she had a partial cauda equina syndromc at R

81 best — or at mast I should say

1 @: From your perspective,:
g A; Maybe worst. That's what she had
{1 1mmed1ate1y pnor to the surgtcal mtervennon
(13 on the 5th, :
v Q: Let me see if I’ m understandmg you
114 cotrectly. You would define a full cauda equina
[18]
e and bowel and bladder dtsfuncnon?
pn  A: Correct. oy
ug  Q: Because she: dld not have numbness into
ver her legs or weakness in her- legs, it would be an-
(20 incomplete cauda equina syndrome? SR T
] MR.TORGERSON:I'm just going to mterpose
2 an ObjCCtl()n Ithmk it’s vague. Go ahead
2y - . BY MR: LINTON:
[24] Q Am1I understandmg you correctly? -

syndrome to include pain, numbness, weakness R

1@

| [8]

- juoy
B!

ey 72-hour time period or maybe a little bitionger’

|21 being there for several days ‘weeks, months
Cjee

Page 1¢

11 be severe and in the back and that may be
12 radiating down the legs as well;
@ Q: Now, from a mechanical standpomt the*
reason why you have a full syndrome is that more
sl of the nerve roots in the cauda equina would be -

compressed as opposed to only some of thosc T
m nerve roots being compressed? - :
#  MR.TORGERSON:; Oblecnon B
9] - BY MR. LINTON :

Q: Is that mechamcally what happen e

A: Yes, B R

Q: In terms of whether it's dctite o - e
chronic or subacute; how do 3 you define acute m B
terms of a time frame? = -7 :
ps A Well, you kmd of answered th
(16] question right. It’s in terms of the tim v
17 frame. You know, differerit articles have sa1d K
18] 24 or 48 hours, maybe some people put it at 72 [
ue as far as acute. Othier authors have puta

£

12
13
[14]

21] in the subacute category Chronic is deﬁmtely

But1 thmk forall’ pracncal inteénse. o
and purposes we could say the acute would be in®

(24

i A Tt wasn't a completécitida equina--
(2 syndrome, It wasn't the cauda equina syndrome, §
12 for instance, that is dealt with in the’ Shapxro
) articles because it doesn’t have all the = -
15 features of the syndrome, Syndrome means
6l symptoms or findings running together,
m  Q: So I'm clear, the symptoms that were -
@ lacking from the full syndrotue wcre numbness in
@ the legs and weakness of the legs? - :
nog  MR.TORGERSON: Objection. You may answer
(1] BY THE WITNESS: L
2] . | think those are the main ﬁndmgs
(13] The syndrome may also have posmve stralgh leg
1141 raising,but yes. ;

sl ~ BYMR. LINTON
el Q: Take as much time as you need.I
7] don’t need to try to tr1p you up or nnsconstrue

(18] what you're saying. I want.to understand what
t1s] your working definition of a full syndrome is:
o A full syndrome would include pain,

121y numbness in the legs,weakness of the legs,

1221 bowel and bladder dlsfunctlon and possmly
29 straight leg raise?

241 A: Yes,and the pain would be expected to

Page 18

L)
12l

- |ner isn’t that right? -

' B Page 2C
[ that 24 48 hour tinié range. " - B

@ Q: Now, the actual disk hermanon in ‘

(3 your opinion occuiredat the time 6f the s

“ chn'opractlc mampulatton7 :

51 A: Ithink that's when it started, yes. -

1 Q: Can we agree that it is reported in-

7] the literature that chlropractrc manipulation” et
6l can, in Fict, cansé’d caudd équina ‘syndrome? R
g MR. TORGEHSON ObjCCthIl But go ahead et
(1] ' BY THE WITNESS e

A Yes

BY MR LINTON -
Q: That was somethmg that you were aware
of as your experience and frainingas a_
neurosurgeon before you reviewed thxs case;

nsy
14
[18]

171 MR. TORGERSON Objecnon But go ahead
18] " BYTHEWITNESS:
{191 A: Yes, if you look for them you could

izo find a couple of articles on that. Now, weather
21 that’s,l mean, everyone’s general fund of -
22 knowledge, you know, I can’t say that. But I

1z was able to find in my literature searchesa

[241 couple of articles relat_mg cauda equina

“ (7) Page 17 - Page 2(
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syndromc to chiropractic manipulation, yes.
BY MR. LINTON:

B Q: Can you explain exactly how that -

11 occurs, what mechanically actually happens?

m  A: Well, I might not be able to explain.. . ..

[ it exactly. Ithmkthat number one; someone ..

is going to the chiropractorif theyre havmg i

back pain because they may have a problem in thc

fist place.The disk has two different

[‘l]
2]

==

=2

[8

S
0]
1)
12}
13]
14
[15)
1]
117
el
9]
[20]
(1]
(22
[23
[24]

= 2

inner nucleus. If the annulus has a crack in it

for instance, that could be a cause of pain; |
Then if that area is moved thmkmg of .

it, that crack could widen or there could be.-

of that inner material to come out more. So it -, -
has been reported and it does make sense to me
if the disk is being manipulated in some way. :

Bonnie Pikkel gets cauda cquma syndrome from’
chiropractic mampulanon meaningthe .. -
chiropractor made a'mistake or deviated from the
standard of care in terms of how hc did thc S
manipulation? L

components;there’san outer annulus and an- .. .. -

more pressure on the disk that would cause some .

- Q: Does the mere fact that someone like- :. . . .." N

Page 23
1} improperlyto cause it,that istrue. - ... o
2 BY MR. LINTON
B Q: Now, is it your belief that there was
1 partial herniation that then led to a more
5 complete herniation between the time of the
5] manipulation and the time of Bonnie Pikkel’s
1 second presentationto the ER?
8 A: Couldyou read that back. I lost it.
9 BY MR. LINTON: -
po; Qi Let me rephrase 1t sure. Maybc I
(111 should ask it this way. .- ... - I
2 MR. RUFF: Bob, Imgomg to hang up I
3] can’thear. Thls is not useful to me to hstcn
(4 in. ‘
[15)
sl
171 BY MR LINTON
pal  Q: You believe, Doctor, that there was -
prg fist mterferencerth ‘bladder. function and .
120] then at a later point in time the numbness W1th e
121 interference with bowel funcnon? AR
ez A: Right, - :
@3 Q: Did Isay that corrcctly? R
P4 A: Yes, there was interference with'

— e

(WI{EREUPON chscussmn; Was had
off the record.) E

1 - MR.TORGERSON: Obijection. | think you’re
121 asking him a standard of care question on the
@ chiropractorforwhich — isthat whatyou’re
# doing?He’s not really testifyingabout that.
& BY MR. LINTON:
®  Q: Letme ask it this way, whether itwas
v a chiropractor or whether itwas a physicat::
i therapist or whether: it as an orthopedic surgcon
[ Or a neurosurgeon for that matter, simply
p10) because we have cauda equina syndrome resultlng
111 from manipulation does not mean that the
¢tz manipulationwas done |mproper1y?
g MR. RUFF: Objection. :

14 BY MR. LINTON
ts Q: Isthat true?

peg  MR.TORGERSON: Objectbn

17 BY THE WITNESS:

g A |'thirkthat’strue. I can agree with

pe} that. I°‘m not necessarily saying correct,that

120} @ manipulationwas done improperly.People have
121} back pain all the time,and they get

21 manipulated,and I couldn’ tsay that

rar their — again, I’m not a chiropractor, but T

{41 can’tsay that the manipulation was done

Page 22

Page 24
i bladder function and at a later time there was
12 inference with bowel function. There Was some
@ temporary numbness that cleared up and then-
1 numbness returned at or right before the time -
# shewent back into the emergency room the second
1] time. »
m  Q: You’rebasingthat: conclusmn on. the
i1 medical records, specifically the ER records?
@ A Yes,butl also have read deposmons
[10] 8Q.
] Q: Letme ask it thlS way ‘
naa  A: But primarily Tm basing it on the
ital medical records, that is correct.
(14 I'm just going to try to talk into
s phone,
pel  Qr Specifically the fact that thc second »
171 BR record noted there was a problem with bowel
pg functionand the first ER record noted that
e there was numbness which has since resolved,
(0] correct?
e A Yes that’spart of it; yes, sir.
g @ What else can you pointto inthe .
3 materials that you’ve reviewed that support your
124 view that those were new symptoms that arose

&

Page 21- Page 24 (g)
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BOMNIE PIKKEL, ET AL v.
MARK ZANNETTI, D.c.,, ETAL

HERBERT H. ENGELHARD, M.D
April 25, 2¢¢:

11 between the first ER and the second ER visit?
m A Interm of the bowel function?

@ Q: Bowel and numbness,yes.

w  A: Justthe records that | reviewed,the

s medical records, and the account of the history
w1 and the findings in the two differentER visits.
m  Q: Does it matter in terms of your

(g opinions on causation whether those were

g problems that developed immediatelyafter the
rto; manipulation or whether those were new problems
i1 that developed between the first visit and the
11g; second visit to the ER?

pg A To a certain extent, yes, |twould

{14 matter.

ns Q: How would it matter?
e A: If the problem started withthe:

1171 manipulation — and I’litry to get out my-;
te; opinions here more than are on this littl=
ng report. The problems starting with the

2oy manipulation,for instance the bladder.

1] By the time she came into the -
122; emergency room and could have gotten into
{2a] surgery, it was basically too 1ate. The damage
1241 PO the delicate nerves going to the bladder had
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terms of causation;and that is, would there _
have been an increased likelihood of successful -
surgeryif the symptoms all occurred immediately
at the time of manipulation versus some of those
symptoms occurring between, in your opinion,the
fistvisit and the seécond visit?

MR. TORGERSON: Objection.But go ahead.

o BY THE WITNESS: R

A: Now I think I understand your question
a little better. I would say that right after
the manipulation if Ms. Pikkel had developed a
more characteristic cauda equina syndrome 1f
that had happened, it might have made 4 -
difference because — well, I won’tsay
because.T'll wait for you to ask me.

BY MH LJNTOM

Q: Why is that 562" - ;

A: If she presentéd to the emergency room-
the first time with a full cauda equina
syndrome, I have every reason to beheve that -
would have been picked up like it was when she®
came back in the second” time. It Wouldn’t have
been as dlfﬁcult to dlagnose at that point. I
think the surgeon ‘would have been called in

i already occurred. Even if surgical
12 decompression had been done earlier, it’s my
131 opinion that she would have had a very high
% chance of permanent or long-termdamage.
5 Numbness, take the issue of numbness,
@ that actually is similar. I think that when yot
m have a disk compressing nerve.+~« ts in the cauda
(8 equinaregion,once you get bladder difficulty
el and numbness as a surgeon you should certainly
rto] Not guarantee your patient or even lead them to
1) believe that you’re probably going to be able o
112 reverse that. They're very delicate nerves
pa) permanent damage is very likely. " :
{41 But by the same token, the docto_rs
us; really did not have a cauda equina syndrome.
tte) They never had a fll cauda equina syndrome
(17 presenting to them. They had a bartial cauda
ne) equina syndrome and reason t. look at the cauda
te) equina closelywhen she cime into the emergzenc
t2c] room the second time, and she definitely had
211 bowel findings at that time. So her picture was
1z} that of a progressive one.
pa Q. Let me get back to the question |
1241 asked previously and that is, does it matter in
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earlier. T
Q: Assuming that the'siirgeon is called in
during the fistvisit and further assumingthat
her symptoms existed at tle time of the first
visit, that is perineal numbness, interference’ -
with bowel function, inteiference with bladder-
function, there Would have been a hlgher chano
ofa successful surgery than if it was done the
second time — wait, let me back up
MR. TORGERSON ]
ob)ecuon But 'g ahead."

Q: Let meé back up to make sure we 're not
mixing apples and oranges here. I want to talk
about two points in time for surgery; Number i,
after the first visit, and Number 2, after the
second visit. )

Q Now under your scenano in wh1ch thxs
was 2 partial syndrome because the bowel '
disfunction and the numbness did not begm unti
the second presentation, you 'te saying there was
a high chance that there would be 1o d1fference
with the surgery; is that in essence your
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1 opinion? | i itinmy records.

@ MR.TORGERSON: I’mgoingto object,and I’'m @  Q: What record would you look to?

i going to ask that you read the questlon back so @ A: What do is I look back through my

@ | can hear it again. . w taxrecords for the billing.1 think it was In

s MR. LINTON: Withdrawn. ... ../ 1 Wheaton County Or in Wheaton, Illinois. You'd
6 BY MR. LINTON -1 11 think I’d know the attorney’sname or the

m  Q: Doctor, have you testified i in other - 1 patient’s name, but I just don’t.I’d have to

o cauda equina syndrome cases? : i go through my tax records and find a bill. -

o A:Yes. " ©  Q: Wouldyou go in and do that and.

oy  Q: How many other cases7 {ig provide a copy to Mt. Torgerson? : ‘
g1 A: OpethatItecall. . .- i #1  MR.TORGERSON: Note an Ob]CCtl()n But go
t12}. - - Q: Did you do that for the pauent or for L i3 ahead, Doctor.

i3 the doctor or hospital? . I [13] BY MR. LINTON:

a4 A Thatwas fora doctor. 4 Q: I'll be happy to pay your professional

st Q: What was the issue in that case? (181 time,you or your staff.

6] A: Theissue — again,thiswas afew ey I have a lot of tax records. If

171 years ago so | have to apologize.I don’t 17 Mr. Torgerson says | should do that, I will do

18 really have all the details of the case,but it y18 that,

o] was — el G When was that case approximately?

oy MR.TORGERSQN: Let me just mterpose an @} A Again, | think itwas about — it was

i1 objection.But go ahead. . i 211 probably about three years ago, could have been
(22] BY THE WITNESS: 1221 as long as five years ago. ’
pa A It was somethmg to the effect that an... ‘ et Q: Did you give trial testlmony in that

[24] epldural injection or epidural catheter had L [24) case? !

Page 30 Page 32

i caused a cauda equina syndromeand that that m A Yes.

21 should have been recognized earlier. g Q: Did that result in a verdict?

&) BY MR. LINTON: m A Yes.

w  Q: Was there likewise an issue in that w  Q: Wasthe verdict in favor of the

s case if it had been recognized earlier that B doctor?

i@ there could have been surgical intervention that B A Yes.

71 would or would not have made a difference?
@ MR.TORGERSON: Objectionto the foundation
@ of the question.Go ahead.
(1o BY THE WITNESS:
i1 Ar Well,itwas a complicated case but
iz that was probably part of that, They thought
pe) that there should have been earlier surgical
1141 intervention, yes. That was the hypothesisthat
st the plaintiff had.
1e] BY MR. LINTON: ..
un  Q: Inthat case you had both an issue as
11g to standard of care as well as causation?
tey  MR.TORGERSON: Obijection.

{201 BY THE WITNESS:
@11 A lwould say so.
129 BY MR. LINTON:

s  Q: Would hired you in that case?
24 A ldon’trecall. | could probably find

m  Q: What was thc time involved in that

il casein term of the alleged delay?

@ A: Idon’trecall.

v Q: Do yourecall if it was 24 hows or 48
(1] hours?

3 A: Don'trecall.

par @ When was thc Iast tinie that you

t14] personally treated a patient surgicallywith
ps cauda equina syndrome?

ust A I’vetreated two this year.

7 Q: Surgically?

s A Yes.

g Q: How long after onset of symptoms did
2o you performthe surgery?

1 A: One was several days so it would be in
121 the subacute or chronic category,and one was
28] after several months. You know what, | don’t
1e4) think | did a surgeryonthat one.l had a

Page 29 - Page 32 (10)
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patient with cauda equina syndrome that was S0
severe and so long-standingand she had such
medical risks, I don’t think I did a surgery. -
Q: The one with several months? . -
A. Yes.But those are the two patxent'
that come to mind this year."
Q: Are vou far efioush out to see
there’s been any improvement in bowel or bladder

4

Lo bl min mtm de o e e el im0

A: I tell them it's 4n individual mattes; 1+~ -
that we hope that there will be a recovery asa

Page 3!
M BY-THE WITNESS:
@ A: Youknow forbowel dnd bladder; T
11 don’tuse the word probable. If 1 used that in
# my answer, | shouldn’thave. | hope that they
51 would get better but I'm very==::« "
G} BY MR. LINTON
m  Q:Letme juststopyou.
B A: I’'snot —
©m  Q:We’reontwo differentwaive lengths - o
po here. I understand that you're not talkmg B
(1] about a probabrhty of recovery from the
[12] Surgery,
(). WhatI'm actually talkmg about 1f .
114 there is improvement, you would expect that *
115 improvement to probably occur within one year,
we) and there is still a chance of p0551ble e
147 improvement thereafter? -~ © R R
MR. TORGERSON: Ob;ectlon But go ahead
{19} " BYTHE WITNESS a
op.  A:1think that would be a fa1r o
21] charactenzatlon yes R
2] ' - BY MR LlNTON
g Q: You would fiot tell the panem: that i
24 they had not recovered within one year that

f18}

]
12
)
{4
[5]

G

{7

[si

18]
{10)
i1
g
[13]
{14
{18l
e
na
(18
{1¢]
20]
21
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Page 34
matter of fact, but we can’t guarantee =
recovery. In other words, recovery = and let™
me clarify, I'm sotry. ;

Do we want me to focus on bowel and
bladder? Focusing on bowel and bladder I tell
them there may be some recovery. I hope there -
is some recovery. I would think it would be
more likely that the recovery would take place™
within ayear or less, but I think it Would be
possible fora recovery to occur over a longer
period. o ; .
1 also tell them that it ma _.b B PRTERE
possible that despite intervenuon and éven
rapid intervention they may continue to have ‘
that permanent problem with their bowel and
their bladder. So I think that answers it.

Q: If 1 understand you correctly then, "
you tell them that there would be probable
improvement within one year ‘and possible -
improvement thereafter, am I understandmg you
correctly?

MR. TORGERSON Note the objectmn Ithmk
he testified to what he sald and I would let
the record stand. .

. Page3<
)] there would be probable unprovement thereafter’ o
@ MR TORGERSON Objectxon T :

I . BYTHE WITNESS
up  A: Correct.
5] BY MR. LlNTON

& Q: What is the longest fiom surgery that
M you have seen improvement’ of bowel or bladder
le} function in a-case of acute cauda equma
@ syndrome? W
no  A: Well, I'd have | to say that after a ' B
(11} year of two I'm usually not followmg the - v
112 patient because the patient is ‘usually bemg '
119 followed in a rehabilitation’ fac1hty asan.
114 outpatient or by a urologist ora neurologrst
115 So me as the neurosurgeon several years out, I m ‘
{181 probably fiat contmumg t0 see the patrent s
171 So Idon’t know if that plays iato. " = '
(18] your question, You may want to ask it agam ’
1] I'm not sure that I answered it. 'm usually -
{20} not telling people at one year ¢ or later asa
[21] neurosurgeon, What I’m telling them i in thexr
l22] more — in their penod that is closer to the
123 time of surgery what I'm telhng them is based
14 on the literature,based on wt at I've been told,
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111 you know, by urologists and so forth. But their 1 : Itwas so | didn’tmean to say that

1z care atthat time is usually not by me as the 2] patlent had acute cauda equina syndromc Hc

@ neurosurgeon. . 1 was subacuteto chronicarea. SR

@ Q: Canyou say how long after surgcry W Q: Isthere any difference in hkehhood

151 there can be bowel or bladdcr nnprovemcnt based 151 of successful surgery if it is a-subacute case’

(s on any specific literature? - 18 as opposedto an acutc case of cauda equma

m A I'couldn’t give a specxﬁc time fmmc, e m syndrome?

8 no. B A Well, that depends oti What you mean by

© . @ Isitfairto say that at this point. . . : 1 successful.l think, for instance,in that =
tor in time with Bonfije P1kkel bcmg this- (mg a.fter el person or if someone has a subacute cauda equina
(1) surgery that she’s probably as good as she’s - - i1 syndromeyou weigh the risks and the benefits, -
vz goingto get in terms of bowel and bladder tiz1 but in general it’s worth doing the surgery.- -
n3} function? . oy ma  Butif you’retalking about successful -~ -
g  MR.TORGERSON: Objection. . . . 114 meaning absolutely normal in terms of pormal ** -
{15] BY THE WITNESS s strength,normal sensation,normal bowel

e A: Well, I couldn’tsay. That's why to o ter function,normal bladder function, I think that

71 clarify in the letter I put in the last sentence: 5+ 7 would be very,very — | wouldn’tsay very, very
tie) of the first paragraph, as you know a-more 7 va; me; but I thirkit could happen, but it would

ne] current report from a urologist as not been - tel not usual ly be the case.

l20] received. - zo  Q: Letme seeif I could phrase it
1} Soto answer that question as 21 differently, You’ve answeredthe qucstmn
(2 precisely as possible, I thirk that if we: needed 22 Do you keep records on the number of
128) or wanted or be desirable to assess her bowel zs proceduresyou do and the type of procedures
143 and bladder functionby a urologist or someone (24 you’ve done?

st Page 38 Page 40

11 who istrained to do that. | thirkas a general 11 A: No, the records go into thc hospltal

2 principle the longer the time is without 2y files. g

1 recovery,the less likelyit is to get it, but @ Q: Therewould be no way now to go back

@ I’'m not ruling out the possibility. It could 14 to your office and reconstruct how many acute

i’ happen. R 51 cauda equina syndrome cases you 've handlcd

e} BY MR. LINTON s would there? Lot

m  Q: You certainly can’tsay with.. . @ A: Correct. L

@ reasonable medical certainty that it wﬂl happcn B Q: When was the last cauda equma

@ in Bonnie Pikkel’s case, can you? © syndrome case you handled before thxs ycar?
wog  MR.TORGERSON: Objection. ... .. - . o A: Well, I'd say in a general way-either - -
) BY THE WITNESS: _' 11 myself or someone in our group or in past groups
rz A Justlet me see if | understand the - {12 SCES ONE €very year of two.It’s fairly rare.
(131 question,as far as where she’sat today Wlth , 1a It's maybe one or two percent of lumbar disk
114 her bowel and bladder function, | would not say . 114 herniation, something in that range.
181 that in a year from now, say the year 2002 or vs  Q: You'respeaking now of acute cauda
te) something, that she would be better than the way- e equina syndrome? . ,
1n sheis 2001, that is correct. I'm just not real tn A Yes. T
(181 sure where sheis at currentlyas I’'ve answered pe Q@ Canyou recan as you s1t hcre the
ne before. o : (19 last case of acute cauda equina syndromie you -~
120 RY MR 1 INTON: rz0) personally handled?
@] Q: lunderstand. The patient with acute 2 A: |'think there was one due to an

122
129]
[24]

cauda equina syndrome you treated this year, you
used the word several days after onset. Do you
recall if it was beyond 48 hours?

122 infection a couple of years ago so it wasn’ta
231 lumbar disk case; but otherwise, no.
29 Q: Would you be able to say with any
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i1 degree of probability the number of cases that
21 you personally have done surgery on for acute ..
@ cauda equina syndrome? S

4  MR.TORGERSON: Objection. ... .

& BY THE WITNESS

s A Certainly less than ten,

1 maybe — probably closer to five Agam

@ they’repretty rare.

[9) BY MR, LINTON
ng Q. Canyou recall as you sit here thc
1 circumstance of any specific acute cauda equma
tiz1 syndrome case you’ve handled?. ::- .- :
na  A: No.
n4e  Q: Hyouwere called in hke Dr Bell RN
(5] was, would you have recommcndcd surgery on th1s
116} patlent’7 : :

A: Yes.
Q: Do you have afry crmcisms of Dr Beu

in terms of the procedure he performed or thc
way he performed it? ,

A: In reviewing the operative'report,I
thought it was unusual that he used the laser."

| think that was an option.T don't think most
people are using the laser at th1s pomt 1

&

{17
[1g]
(1]
[20]
[21]
(22
(23]
4

;1 Q:You likewisecan’tsaywitha - - = - -

{21 reasonable degree of medical probability that

i3] the dural tear, in fact, caused the bowel or ,
@ bladderproblemsmthls patient, can you? . -
s MR. TORGERSON Objection: P

18l o - BY THEWITNESS:
m A That is corrcct
8 " BY MR. LINTON:

@ Q: Canyou saythat ifyou had performed
the surgery you would not havc causcd a dutal
tearaswell? & o o ORATS
MR. TORGERSON Objectton g
- BYTHE WITNESS
A: I'd say probably fiot, but 100 pcrccnt
I couldn’t say that =

. - BY MR LINTON

f77 Q: Do you understand in 4 case like this

iie] with a herniationi that'is that close to the dura
ve that that is 4 normal nsk and comphcatton of
o} the procedure?. . = SR

e MR. TORGERSON Ob]ectlon L

(2] S BY MR. LINTON

23]
(241

Q Correct’7 ,
MR. TORGERSON Ob}cctlon

Page 43

Page 42

o wouldn’t call that a criticism. It was just .. . e
{7 something I noted reading his’ opetatlve report

9 I also noted that hie had the dural = - -

14 tear. Again, that is cértainky som‘ thmg that

5] could happen in this kind of a surgery. It

16 could also have caused a.nerve-root mjury I'm

@ not saying that it did. I'm saymg 1t §.: e

@ possible.

19 If the dural tear was madc by the
tiop laser, it could have causcd -4 nerve roat -
11 injury. I just don'’t kriow: T'm not gomg to be
2] criticéal of him in saymg ‘that-thatwas " .
13 negligent, but these arc thmgs I notcd and Loy
tay think you want to know in thls dlscovcry S
1151 deposition. . L
e Q: Iappreciate that. Let A
(171 sure that I’m hearing you corre vctly You re not
(el suggestingthat Dr. Bell committed malpracuce,
[1s] was neghgcnt or faﬂed in thc standard of N
[0] care,are you? : e
i MR.TORGERSON: Ob)ectlon
(22] - BY MR. LINTON
3]  Q: Isthat correct? :
24  A: Thatis correct.

1 _ BY THEWITNESS:
@ A:Yes. - v
€| e e BY MFl LINTON RIS
w#w  Q: Aside from not using a laser, would
5] you have pcrformcd the same type of surgcry?
e A: Yes.
7 Q: At what pomt‘— stnke that
i How long after onset would you
(9} say — strike that.: g 8
(0] At what point in txmc from thc surgcry
1111 would you no longer — at vhat point ifr time
11z after the onset of cauda equina would you no
13 longer recommend surgery because thc chance of
[t4 recovery or improvement would be too shght to
(1s) justify the surgery? :
fe  A:Ican’t give yOou an.€xact tnne frame :
u7 but the patient I had referred to had had it for
18] years, So certainly after scvcral 'years I think™”
tt9] the chance of neurologtc rccovery ftom a cauda
[20] equina syndtome is low. .
211 . But whether — I.don’ t thmk you could
(22} say that there’s a definite time frame such as
23] three months, six months; one yeat, two weeks_
24 1 think you have to make that decision. This

Page 4+

ESQUIRE DEPOSITION SERVICE - CHICAGO Min—U-Script@

(13) Page 41 - Page 4



CiENGEICL B, hNLﬂ:LHARD, M D

BONNIE PIKKEL, ET AL v,

April 25, 2001 ‘ MARK ZANNETTI D. C., E’I'AL '
T ' Page 45 . ‘ Page 47
1 whole atrea has been controversial inthe .. "1 11 was in your f11e your cauda equma syndrome -
2 literature in terms of cauda- equita synidrome::: 2 file? . :
©} So I'wouldn’t g1ve you a specxﬁc time frame for @ A Correct.
4] honintervening. - ‘ w  Q: Thatwas the file that you kept not
51 Q: One could stﬂl recommend surgery even: 1 solelyfor this case but for your general
18] weeks or months after the onset of cauda equma i1 medical knowledge?
1 syndrome? n  A: Correct. S s AR AR
@ A: Ttwould depend on the panent but ® Q: Doyou consider that artrcle to be a’
w91 that might happen, yes. o7 reliable authorityin your field?
nog  Q: Again,fromyourown knOWIedge base o A: No,Ithink it’s part of'a hterature
[11] you can’t say how long aftef onset of cauda Y - lmrona controversial toplc ;
112] equina you've performed surgery? - weon Sz Qi In your opinion is there any rehable
#3)  MR.TORGERSON: I'm going to ObjCCt 113) medical authority on this topic? .
a o BY THE WITNESS:- g MR.TORGERSON: I'm going to Ob]CCt I
15 A: I've certainly done it a few Weeks 5] think the question is a Littlé flaccid by what *
y1e] after the onset, Now whether it's — exactly {te] you mean by reliable. ‘
17 how many Weeks Ijustdon'trecall.: . [17] But if you can answer, go ahead. .
{18 . 2. BY.MR. LINTON per MR, LINTON: T haven’t heard a ﬂacc1d
tsl  Q: Iassume you have not published::..-~ |19 objection before. I'll add that to my
[20] yourself on cauda equina syndrome? ’ - {120 repertoire, Sl
21 A: Ihave not, S 211 MR.TORGERSON: That'sa thin ob]ecnon t0 a
2 Q: Have you done any rehable research on r22) flaccid question, loose I'meant.: .
;23] the subject? SRR sy .+ _'BY THE WITNESS: -
7 MR. TORGEHSON What:was that modlﬁer wh at 24 A: Idon't think there is 2 reliable
Page 46 Page 48

i kind?
@ MR.LINTON: Rehable research
@ MR.TORGERSON: Has he done any rehable
1 research?
s MR.LINTON: On cauda equma syndrome
g1  MR.TORGERSON: Note an objecnon
m BY THE WITNESS:
B A Yes I’veresearched it. I’ve S
@ researched it for the my patients,and Ive
(o) researched it in conjunction with this case and
11 the previous case I mentloned SR
(] "'BY MR. LINTON
pna O Badquestlon 1don’t mean did you
114 search the literature. Have you yourself donea
ps) research project into outcomes as it relates to -
116l cauda equina syndrome? ‘
17 No. b
(el : Has anybody in your pracnce group?
119] No. .
{20}
1211
22}
23]
24]

=

! Not personally. . .

: Do you know of him?.

Yes, Co

: In fact, one of hls arncles you say

OPOPOPO>

: Do you personally know Dr Shaplro? S .

2o

i literature or a paper or a collectionof papers
iz that gives us the definitive answer for cauda
{3 equina syndrome. | think that most of the

| @ studies,if not all of them are done

il retrospectively. o

181 I think that thisis a controyer51al

m area. I think different.papers.and dlffercnt

@ people have come up with different conclusmns
1 I think that sometimes the conclusions are .
o) trying to be forced. I think that time frames

-[u11 such as 24 hours, 48 hours are basically:

112 artificial. So it's a long answer to tell you'

|0e that I don’t think there is an authoritative or -

{14 reliable paper on cauda equina syndiome.”

118 And of course, as | pointed out many

e} times, this lady did not have the full blown

(171 cauda equina syndrome that éven — or thatis~ -
us even covered in these kind of papers, 50 00,

{19} © - BY MR.LINTON:

Q: If1 can just summanze ina'short

p1 fashion here,you just told us in your judgment
122 there’sno reliablé or authoritative article or

123 publication in the area of cauda equina:. =

{1241 syndrome, correct?

Page 45 l'yl)age 48 (14
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1 MR.TORGERSON: Obijection. i BY MR. LINTON:

el BY THE WITNESS: @  Q: Well,have you found any specific

@ A Yes, | think what a neurosurgeonor @ article that supports your oplnlons in thls

1 orthopedic surgeon ifthey're doing this surgery 4 case? A

15 what they have to do isbe aware of —I'm  ** B MR.TORGERSON: Objecuon Thit’s the

i1 speaking from the point of view of a i1 Second, possibly third time you've asked that.

1 neurosurgeon — has to be aware of this entity m Butgo ahead.

1 and be aware of how it presents,what the G BYTHE WITNESS:

@ intervention could be, what the causes are, file @ A lwould saythe literature in general

p1 that into one's memory bank, and then, you know, i) taken together supports it.

p1; make individual dec1s1ons for panents based on 1] . BY MR. LINTON:

p2 that individual patient: : il e iz Q: Isthere a'specific article; though

(13 o BY MH LINTON; i3} that you can refer me to that supports your

na Q: Are vou rclymg on any specific B 14 opinionin this case?

ps; medical llteraturc or pubhcauon in 1v1ng your . K 151 MR. TOHGERSON Ob]ecuon asked and

ne aninions? . i6] answered.
g A: Ingiving my opmlons about Ms: Pikkel ! 7] By THE WITNESS

re] and the whole situation, I'm relying on'my 20 i A: 1 could find atticles; yes, to support

uel years of work as a neurosurgeon and: - = : ls] my opinions if I necdcd 1o, -

20 neurosuregical resident and mv furd of knowlcdge 0} - BY MR LINTON

11 from papers, talking to colleagues,patients, @ Q: Butyou can t tell me as Slt hcrc Wha1 o
122] books, articles, abstracts, meetings, everything i) articles support that? -~ .+ S G
3] put together; the experience and thmgs that - ¥  MR.TORGEHRSON: Ob;ecuon G e
1241 I've learned over a long time frame %) BY THE WITNESS

Page 50 Pagesz

m  Q: Butthere's nota specific article

12 that you are relying on to- nge your opmxons

13} is that correct? :

#  A: Thatis correct.: S

5 Q: Isthere'a specific article that .

e you've found in your literature search that you

m feel supports your opinion in'this case?

B A: Yes,Ithink most of the artlclcs

19} support them. Now, if you're. askmg me to give -
i) a specific authot’s name, I mean; going back to
11 the beginning of the’ deposmon I" an’t do that .
12 as I sit here right now: -~ =« %0
msl Qi Again so I'm clear, you can 't glvc us-
(14 a specific article that supports your posmon
1 48 vou sit here. cotrect? . 5
e  MR.TORGERSON: Ob]CCtIOIl‘ e Bl e
(17 BY THE WITNESS
ns  A: Icould if I'was required to do so;"
Har Rt ae T cit hare fodaY,I WOUldﬂ t. Idon’t
o] have any articles even with-the so T couldn't -
211 give them to you. But there are articles out
@2 there if I wanted to find them, but it would
) depend on the spec1ﬁc qucstxon that you rc
4 asking me, :

i) A Not by spemﬁc author 5 namc no,

(2] sir. )

8 BY MR. LINTON

u Qi Canyou refer toa spec1ﬁc ]ournal or o
5] spec1ﬁc ycar or'a specxﬁc'm, itution or any

6l ‘way in which you caty identify as we sit hcre

7 today an article or amcles that support your

B opinions?

o MR.TORGERSON: Objectlon

o BYTHE WITNESS:

11 A I'couldif In€ededto,butldon’t = =
2 have any article hcre w1th metoday.

g - BY MR. LINTON _

g Q: Notto beata dead horse; nght now

5] I'm asking you can’t refer metoa spec1ﬁc

& article or tell me there’s 2'study out of this

71 institution or chieck this parnculat ;ournal as :
& we sit liere today; cortect? ’ :

9 MR TORGERSON Objecnon

0] BY MR LINTON

11 Q: Is that cortcct? o

z MR TOHGERSON Askcd and answcred
g “BY THE WITNESS::

4 A What Iwould referyouto dois doa
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Page 53 Page 55
t13 search like I have done and look at all these i that supported my opinions about this case. By
@ articlesand think about specific questions that 177 answering it in this way, I in no way mean to
11 need to be answered. So yes, | would refer you 1 imply that these with would be the only articles
1 to do a search of the literature, absolutely 14 supporting my position.
@l " BY MR. LINTON:. B Forinstance in Defendant’s Exhibit G
1  Q: lunderstandthat a generic search. . 5 the firstarticle at the end of Dr. Bell’s -
m 1‘mtalking about a specific article that vou i deposition,it’swritten by Dr.A-h-n of
 can say as you sit here that supportsyour 8] Baltimore. It says,quote, Timing of Surgical
@ position, and you don’thave one, correct? 1 Decompression for Cauda Equina Syndrome
e MR.TORGERSON: Objectlon asked and 107 Secondaryto Lumbar Disk Herniation is
it answered. 11 Controversial. That supports my position.
[17] L BYTHE WITNESS 177 Let’sjustskim through these articles : -
ta  A: I’msorry, could you read that back 13 here.There's an article Defendant’sExhibit H,
4 (WHEREUPON, the recordwas 14 Cauda Equina Syndrome Due to Sequestrated Disk
ns; read by the reporter.) . ts} Herniation After ChiropracticManipulation by
(1] BY THE WITNESS t) Markowitz and Dolshoy (phonetic) that supports
A I don’thave any specificarticles 17] what I said abont.th e fact that it can oceur
e here in this room today other than the articles tg) aftera chxropmcuc manipulation.
po] that are already attached to the depositions. i . We come to Dr.Shabiro’s article wh1ct
(20} BY MR. LINTON: 0] was written in 1993 and published in
21 Q: You’renot suggestingthat one of ] neurosurgery. Let me put on my glasses.He has
12z those specific articles supports your posmon i 2z a little table here.Again, I'vegiven alot of
3 inthis case,areyou? .- ; Shul ) different opinions. I’mjust picking outa -
4 A ltmay. # couple of things. It’skind of a broad
Page 54 Page 56
1 MR. TORGERSON: Objection. 1 question,
@ BY THE WITNESS: @  These are people, again,that have
@ A Itmay.We’dhave to go through the 18 cauda equina syndrome.These are not i
1 articlesand see the specific questionthat we 1 necessarily people like Ms. Pikkel, but you’re -
51 wanted to ask.But they may, sure. 15 asking me aboutthis issue of cauda equina
© BY MA. LINTON: 81 syndrome. So for instance Patient Number 2 in
m  Q: Have you done that? m hisTable 1 had five days.The surgery was done
m A I’velooked at the articles,yes. i at five days after the appearance of the cauda
@  Q: Do any of those support your opinions 18 equina syndrome and the outcome was normal.
pa in this case? 10} There was a Patient Number 11 that had surgery
i1 A Yes. 11 less than 24 hours after the onset of the
2z MR.TORGERSON: Ob;ecuon 12 syndrome but continued to have a problem, namely
{43 BY MR. LINTON 13 pain, This article will also talk about the
4 Q: Which articles? 141 controversy of cauda equina syndrome and the
pis5  MR.TORGERSON: Objection. Go ahead.. . 151 fact that even if surgery is; done right away,a
16} - BY MR. LINTON: 18] permanent problem can ekist. The comments of
171 Q: Which articles support your opx'mon? 171 the article are important.

tg A Well, let’sfiid them. Is that okay? -

pg Q: Sure. PR
oy (WHEREUPON, dlscussmn was had

w1y off the record.>

(22 BY THE WITNESS:

pg Ar So I’'m trying to answer the question

24 or lam answeringthe question about articles

18]
19]
20
21]
22
23]
2]

For instance, Dr. Miller on Page 747
after that article says, quote, the study, of
course, suffersfrom being retrospectiveand
antidotal. So | agree with that, that supports
my opinion.

I’mlooking at another exhibit here
ExhibitJ, an article by Demming and Shaffer

t
|
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1 (phonetic). It’scalled, Discogentic
1z Compression that Cause Cauda Equina, a Surgical
@ Emergency. It’sthe type of article that would.. -

Page 57

@ contribute to my understanding of cauda equina: - -

& syndrome, the presenting symptoms, the surgical - -

m interventions. the operative ,te_chnique.For:.gv
@ instance,in the discussion of that article on: -
@ Page 931 it says, quote, the surgical hteraturc

{iq
[11
[12]
{18
[14]
{18]
(16}
(171
(18]
{19
{20]
[21]
[22}
[29]
[24]

most part consists of case reports or brxef
references.

more thing from the back of Dr. Bell’s
deposition.It’s an article called, Cauda
Equina Syndrome and Lumbar Disk Herniation. The
first author is Dr. Kostuik. | don’tknow if |
pronounced that correctly K-o-s-t-u-i-k. At
the end of the abstract it says,quote, there
was no correlation of these t|mes W|th return of
function.
So you know, defimtely there are lots
of articles in the literature that support the
various posmons and opxmons I have in th1s
case. . R v

on this condition is somewhat scanty and for the‘

I can go onéindon Letslookatone R I

4]
12
8]

| #

8]
16l
m
8]
[0
{10]
(1]
12
19
[14]
(s

[r1e]

17

|8

119]
{201
1]
[22]
[23]
{24]

Page 59

You should nevertell a patient, for
instance, if you're operating right awayona -
cauda equina syndrome that her bladderorhis
bladder will be normal. That wotldbéa e
mistake. So there’s what’s'in the literature -
and then there’s what you use to relate to an
individual patient. =

BY MR LlNTON

Q: Well, Doctor, would you ever wait for
let’s say, 12 hours or longer to do 4 Surgery on’ .
a patierit who presents w1th @ vacute cauda equma o
syndrome? Ten

A: Asa neurosurgeon no Iwould not T
wait. That is COIECt: deoine A

Q: Why is that? - E oo

A: Because as soon as the dmgnosxs was )
made which usually means obtaining the lumbar"
MRI scan ot sometimes the CT myelogram, if you'
have a cauda equina syndrome, as soon as the
patient is medically ready I think 1t would be’
wise as Dr, Bell did in this ase 10 go ahead
and do the decompressm

Q: Now;, if ; you were th
that ' : :

o C BY MR LINTON
2 Q: Are you through w1th your answer?
B A: Well, again, by answeting with those SRR
4 I don’t mean to imply that those are the only o
15} articles that would support my posmon But
7 I'll stop there; yes.” i :
m  Q: Does the hterature fiot generally
1] suggest that the earher the mtervenuon the
@ better? ;
oy MR.TORGERSON: Ob)ectmn You may answer'
(1] BY THE WITNESS "
12 : I'would say so.:
e, PR BY MR LlNTON
4  Q: And that the longer ofi€ waits to do
s surgery, in general the worse the outeome?
e MR.TORGERSON: Objection: " S
17 BYTHE WITNESS
pg A Ithink it’san individual matter. It:.

e} got, what’scausingthe cauda equina syndrome.
2] So while the literature may generally have a

122 suggestion of the timing, you could never use
(29} that as a neurosurgeon as far as what to tell an
24} individual patient: S

Pags 58

i

2l
8]
]
B
6}

1|

18]
]
[a
[t

112}

Rl

rg depends on the individual pauent what they ve e

104

118}
{18}
[n
[18]
[19]
{201

)1]

[23]

{124

R _ Page &C
If a patient presented to you. wrch a: R
26-hour history of being-uiiable to v01d
following chiropractic mampulauon with
perineal numbness that may or may not have =
resolved, would you not have made the diagnosis”
or at least included in your differential the -
diagnosis of cauda equina syndrome? _
MR.TORGERSON: T'm assuming that'sa
hypothetical. I'm goinig’ to ob]ect Those are
not the facts i m thlS case. .
< BY TH_E WITNESS
A: I think' I tinderstand the quest_l" 1. Of ,
course ’'ma neurosurgeon I’m gomg to look atr’ o
it from the view of the neurosurgeon. Usuaily = -
as neurosurgeon I'm af in to have the ™ #*
MRI scan done. P S
I started my answer, but I lost the ~~** "
rest of your quesnon Could you elther repeat
it, '

'BY MR. LINTON: — 5 :
Q: Let me rephrase it so we re clear

r2) You're familiar with the emergency room record

from the ﬁrst v131t?
Al am. L
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R A ' , Page 61 Page 63

iy Q: You're familiar with the history that: - i1 could be aproblem or that are appropriate. If

(2 was presented by Bonnie to the cmcrgency room?. iz someone has — well, I'll just stop there:The

B A Iam. ; - Sowea @8 bottom line is that you do a neurological

1w Q: Based on thar, hlstory, ,ould you havc - M examination depending on the individual paucnt

15 suspected cauda equina syndromc? P e B Q: Assuming that the patient presentedto- " .*

@ A lwould not have, - - 8 you with a 26-hour history of not being able to

7. Q: You would not have 'suspectcd cauda’:. i1 void after chiropracticmanipulation and had

18 equina syndrome or disk herniation with a (8] perineal numbness that may or may not havc

o) 26-hour history of being unable to void with - - @ resolved. what would have been on your

1o} perineal numbness that may ot may not have:. '~ o differential diagriosis? + o g

i1 resolved followihg chiropractic manipulation? - 11 MR.TORGERSON: Interpose an ObjCCthIl
nz1  A: Let’s clarify that. It’s not a tnatter . 1z I'm assuming this is a hypothetical. .

1131 of suspecting cauda equina syndrome or not.. . Jua BY THE WITNESS:
1149 When she came inthat day to the emergencyroom g A Soyou're adding -~ I'm sorry to" i - T T
p15 the first time, she dld not have cauda equma s clarify this. You're adding numbness that may SR
1e; syndrome. EREI B (te] or may not have resolved w1th urmary L
g1 Q: Would You — ) 1171 retention? R S e
e A: So it’s not a.matter of suspcctmg it {e) BY MR LINTON IR SR DO
f9] or not. A e g Q: Following cmropmcnc manipulation;
ro  Q: The reason for that is because of how : iz A: And the question what would I have had
217 you defiie cauda equina syndrome? P . {2t} in my differential. Well, I think you’d have a"
2 A: No, not the way that I've dcﬁned 1t 22 large differential. I think that the prxmary LR
13 The way that it's been defined in the.:. . |z problem in that kind of a patient is-going to bei R
(4] literature. When she came into the emergency 241 the urinary retention. You're going to want to
6: Page 64

T T T Page
toom the first time, she did not have cauda. - :
equina syndrome. She had urinary retenuon
S0 as a neurosurgeon witha patient.. ,
having urinary retention, would I have done an .
MRI ,probably not. = - .
Q: Would you have done a ncu1olog1cal
examination? & .
A: Well,that would bc a dec1s1on that s
made by the emergency room doctot. -
Q: I'm talking about you. .
A: As a neurosurgeon,that's whaf Tdo
If someone calls me to see a patient,of course
I as a neurosurgeon have to do a neurologic -
examination. That's what I do. S
Q: You don't do a neurolegic examination. = -
on every patient you see, do you? SRR
A: That's correct. _,
Q: Regardless of the svmmoms. thc smns
or symptoms?
A: Right,you have to — well, the
neurological examinationis a big tool. It has - -
many parts.There’s a lot that could gointo. .. -
it. What you do is you selectivelydo an.. :~+ -
examination or you focus on the things that

)|
12
2]
2
15
s

o2 I I =

I8

5
(1]
[11]
112)
RE|
114]
15}
18]
{7
18]
119)
120]
124
22
28]
f24)

& =5

address that. I'm not a urologist, butthcre (]
dozens of things that could cause that.-

Now, adding onto that the numbness and
manipulation. If the numbness had resolved, I
might tell her to go either to the emergency
room or to a urologist. It would depend on the
patient. If the numbness was persistent,| !
don't know. Again, I'm a neurosurgeon. | know
about lumbar disk herniations.

So fromthe point of view of the
neurosurgeon, I might have gotten on MRIL |
don't know. But cauda equina syndrome does not
describethat person: Iwould not have made
that diagnosis. - s

Q: Wouldyouhave—- i L
A: No one can becausc that s not thc i
diagnosis at that time, "~ =

an examination of the perineal area? :
MR. TORGERSON: Objectiof.. . .
oo BY MR. LINTON
Q: Including testmg for sensation?-
MR. TORGERSON: I'm somewhat confuscd as to-
symptoms for which he would have done that.

Q: We can agree that you could have done s

Page 61 - Page 64 (18)
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i1 Since I know in general that you started but,

[z it’s changed as to resolved. perineal hypesthesxa
@ or continued. | just want to =~ would ask you :*
14 to clarify what you "re asking iti‘that . questton

i8] BY MR. LINTON; 005+
© Q: T askmg, Doctor, if this patient

m presented to you during her first visit to the .

18l ER, you would have done a nieurological

1] examination,correct?
pog  MR. TORGERSQN WhICh patlent are we talklng
11 about?

21 MR. LINTON: Bonme Plkkel the only patlent

9 that we're talking about in this case.- - :
n4  MR.TORGERSON: As feflected it the 9-4-96

ns) ER review.
pel  MR. LINTON: That's correct,
[17} BY MR. LINTON:

negl  Q:Youwould have done a neurologlcﬁll
tie] examination, correct? Lo
20  A: I'ma neurosurgeon. Ialready

21y answered that, what 1 do isa neurologlc
[22] examination. It a patient just came in w1th
23 urinaty retention, I'would say, look, I'm'a’
(4] neurosurgeon. Go to the emergency room doctor

Page 65

i} AYes

@  Q: And how to test for sensatlon m the

@ perineal area?

4 A Correct. T .

B  Q: So 4n emergefnicy foom doctor would have -
61 received that training as any doctor when they
1 went to mechcal school correct?

@  A: Yes. R R

@  Q: That training to be further remforced
to} during their residency, correct?- 1 o

£

oy MR, TORGERSON Ob]ectlon

[12] . BY THE WITNESS

pa A Yes.- L
[14] R BY MR LlNTQN

s Q: Is there any way to feliably tule out .

[te] perinedl numbness thhout domg a exammation

u7 of the perineal area?:*
pey MR, TORGERSON ObJectlon

‘{1t -BYTHE WITNESS

oy A Well practlcany speakmg I'thibk -
2] that the first thing to go on is ‘what the
22 patient tells you. If the pa nt says th :
i3 I'm having fmmbness, ‘then yoi may need to
(4] examine that and pursue it. If they say, I'm

- Page 67

{1y 8O to urologist. It’ wouldn’t be approprxate for
[ me to come in and start pokmg that Woman s
[ perineal, no. L R
@M Q Would you expect that an emergency
151 room doctor was qualified to diagnosis cauda
8] equina or a problem with a'disk herniation to be
@ able to do a proper exammatlon ‘correct?’
@ MR. TORGERSON Ill note an ob;ectlon
&) ~ ~ BY'MR. LINTON:
e Q: Don’t you have ta rely on emergency
111 room doctors to do that? pue
na MR. TORGERSON Objectlon. S
(3] “‘BYTHE WITNESS
(4 © A: I'm going to try to'answer.now. In -
(1s) other words, in someone who has urinary.
tie] retention would I rely on'the emergency room.
ti77 doctor to do the appropnate fat
18] would say, yes. . '
[19] BY MR. LlNTON
200 Q: In fact,aren’t ‘doctors trained in. . :
211 medical school howto do physxcal exammanons?
221 A: Yes. i
23  Q: They're trained in med1cal‘ school how
24} tO test, for example for rectal tone’

Page 66

m ﬁne down there, I had some but now it’s gone or »

@ resolved, then I probably would not have
1© examined it because numbness in itself is
4 subjective. You re relymg on what the patient’”
g tells you,
G Actually, the panent can’— and .
(1 sometimes it’ s more dvisable The panent can
e (
o) information as ta Whether or not'it’s ntumb. I
po) don't think — this may be annmpanng a

= 2

&

= 8

2
na i
[14]
{15]
[16]
1 s
(18} patlent tells you all the,txme? Bl

ng A Well, one reason is because the o

(20] patient may not know the distribution of the
21 dermatomes For mstance actually it's less
[z important now when we get an MRI that will
rea] include that whole-area. But in the past you

y ing someone if
'lf ' Ithere now. -
) pmpnck

|4y wanted to 1dent1fy wh1ch dermatomes were

lde You Al

Page 68

1] question — in someone Wlth unnary retention. -
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e Page 69 Page 71
v1 involved with the numbness or in the pain or the 1 BY MR. LINTON:
@ weakness because that was what you used to i Q: Doyouagree that it’scrucialto do a
o localize the lesion thatwas causing the nerve , . - 18 rectal exam and test the perineal sensationif
@ rootproblem. So in this day of MR, it's 4 cauda equina syndrome IS suspected?
1 actually less lmportant to do such a dctaﬂed 5 MR.TQWGERSON: I'll object.
(8] exam. RIS PR G BY THE WITNESS:
1 Q: Why s |t |mportantto check for BRI gl : 1think it would be advisable. |
@) rectal tone in a patient who has an inability to (8] thmk practicallywhat happens if it’s suspccted
@ void 26 hours after chiropracticmanipulation? ) isthatan MRI isdone...., -, .
oy A Would be looking for cause. In other: . 19] BY MR. LINTON:-
1141 words,,you’re asking me a general question I: 11 Q: Even without a rectal exam or a test
irz1 thirk.In a person that has an inabilityto 12) for perineal sensation? - .- :: . o
e void if the rectal tone is being checked by a 131 MR.TORGERSON: Objection. ... -
4 doctor,that doctor is trying to find out if the 14 BY THE WlTNESS
(5] nerves going to the rectum are also being 1] A I’'msorry,that wasn't a complete
te] affected.That would help discriminate between 16} question.
17 say,a mechanical bladder problem and somethmg 17] BY MR. LINTON
1 else. 19 Q: Let me just ask you the statementand
e Q: You would you agree that a change in 19] tell me if you agree with it or disagree. Do
01 bowel or bladder function or incontinence-. - 2m you agree that it is crucial to do a rectal exam
21 suggests cauda equina syndrome?.. . - .. 211 and test for perineal sensatlon if cauda equ.ma
2  MR.TORGERSON: Objection. .. .~ 21 syndrome is suspected? . ST
23] BY THEWITNESS: 21 MR.TORGERSON: Ob)ccuon R
@9 A: Urinary retention or fecal 24] .BYTHE WlTNESS
Page 70 Page 72
i1 incontinence are part of the cauda equina m A: No, I think you can go by the. ..
@ syndrome,yes. 171 information that the patient gives you. If .
) BY MR. LINTON: 1m youw've made the decision to do the MRI. I
w  Q: S theywould suggesta cauda equina u wouldn’t say that that absolutely is crucial to
5] syndrome? 51 be done, no. :
[si A: They’repart of it;in other words; ., i8] =~ BY MR. LINTOM:
m forthe cauda equina syndrome as we've. gone m  Q: Let me ask it this way.Would you
@ through, you have to think that plus other 1 agree that it’s crucialto do a rectal exam and
@ things. 19 test for perineal sensation or proceed with an
pop Q: So it’s one factor or one sxgn that 107 MRI if cauda equina syndrome is suspected?
11 would suggest cauda equina syndrome’ 11 MR.TORGERSON: Obijection.
1z MR.TORGERSON: Objection; . ... . 12] BY THE WITNESS:
va  MS. GORCZYNSKI : Objection. . .. 1 A It would depend on the individual
[ ., BYTHE WITNESS: 14 case,how strong the suspicionwas, what else
vs1  A: The word suggestion or suggest I 15] was gong on, if there was other reasonable
el cannot accept because it’slike the corner is 18] explanatlons I can’t glVC you a blanket
1177 part of this room. If you have'a corner; it 17} answer.
[rei doesn’tsuggesta room.Those things that ' 18] BY MR LINTON
[19] you’re asking me about are part of the 19 G What other reasonable explanation
o syadrome. 2] could there have been in Bonnie Pikkel’s case
rn Now.Idon't know how I can make that - 21} for urinary retention?
12 clearer,just look at Dr. Shapiro’sarticle,for 227 A: Well, you have — again,lI’mnot a
=81 instance, and what he says cauda equina syndrome 23] urologist, I’'m not an emergency room doctor, but
(24 IS. 2 there are lot of things that could cause urinary
Page 69 - Page 72 (20) Min-U-Script® ESQUIRE DEPOSITION SERVICE - CHICAGO
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i) retention in a woman. »
rm  Q: We knowthat she had cauda eqmna :
@ She had a disk herniation at 1.5-51, correct? s
4 MR.TORGERSON: Objection. I think there

Page 73

(5 are two questions in there and I m not sure R

e what we know.

0 o BY MR LINTON

#  Q: Doctor, Bonnie Pikkel, ini fact, had a
g disk herniation at L.5-S1, did she not7
ro; A Shedid.
111 Q: Infact,you believe that was caused
nz by chlropractlc manipulation, correct?”
s MR.TORGERSON: Objection.” "

Ha ' BY THE WITNESS
s A: That’s what started it; -

[16) BY MR LlNTON
17 Qi That was what, in fact; was causmg
118 her inability to void for 26 hours when she -
(s} presented to the ER for the ﬁrst ttme, wasn 't
[20] it? : : ,. ‘

21  A: Yes. Ty
(22] MR TORGERSON Ob)ectron
(28] - BY MR LINTON

@4 Q: That,in fact was what was causing .

Page 75
1l due to the disk herniation, correct? » .
@ A Atalater time,yes. e TR R E
@m  Q: Yousaidat a fater time, doesn’t the e
w record state that she had been unable to have a
g BM for two days? ‘i
#] MR.TORGERSON: Ob]ectlon pomt mnme
m BY MR. LlNTON
@ Q: The second ER record. -
@ A: That's different than incontinence, =
1o} Inability to have one is different than loss of -
11} control of holding it in.
iz Q: Do you have the second ER record
13] handy? . S
4 A: Sure.Do you want me to just show you S
15] this? L
5]  Q: Let me ask thlS based on the record
171 from the second ER'visit; what was® P
1g) Bonnie’s — the: status of Bonme s bowel control
1] based on this record?. : :
0] A: SoI'mreading from 9-5- 96‘ it's’ the g
] ER record on Bonnie Pikkel. The nurse says, in
2] emergency department for’ urihary retention, et )
29 cetera. It says, urge to have BM Is that what
2] you're asking about? e

i her perineal numbadess? - e
@ MR.TORGERSON: ObJCCtIOn
) BY MR LINTON

w  Q: Correct?

5] A: It did cause it lates, yes. In other

s words, I don’t want to imply by my answer that
m she had perineal numbness when she.
8 saw Dr. Spanner because she didn’t,
1 Q: Even if you believe what Dr. Spanner
pio] put in his records, she had it at some point::
i1 before her first visit 4nd accordingto. -
(121 Dr. Spanner'srecord it was resolved
na MR TORGERSON Ob]ectlon T
[14] -~ " BYMR. LINTON

s Q: Let me phrase it this way; Doctor,

it Regardless of whether the peritical numbness.:
171 continued or stopped, the perineal numbness
1g] whenever it occurred Was due to the dlsk

tieg] herniation, correct?”” S -

oy  MR.TORGERSON: Ob)ecuon ST
21] BY THE WITNESS:

—

—

22 A: In my opinion I would say, yes. -
[23) "~ 'BY MR: LINTON:

2 Q: Likewisethe bowel incontinence‘was

Page 74

me in and :

Page 7€
m Qi Correct. It also' repottsshe wis o
{2 unable to have a:BM for the past two’ days .
(81 doesn’t it, in the physician’s history? = = "
v  A: Yes, without bowel movement for two R T
15 days.Yes, Iseeit.” ) = '
s Q: Now,are you suggesnng by that note
(1 that that meant her bowel problems only »
i developed between the first and second visrt to e
1) the ER? v i
11 MR. TORGERSON Objecnon R
1) ' BYTHE WITNESS
1 A Well, What I’m suggestmg‘“ ' _'
13 this; an’ urge 10 have bo 4 ovement and
14] unable to have it for two days, that in itself
15 does not mean that someone is mcontment of
16] stool. It could be someone, for mstance ‘who's
17) very consnpat d They need to go.. -
18] Y MR. LINTON SR
@ Q: I'mnot - i'“”
21 MR. TORGERSON Wa,. ' S
21] S CBY'MR. LlNTON
22 Q: I'want to just focus on'the’ questton
23 1'm not talking about what could have happened.
247 I'm talking about this particular patient.
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1 She was unable to have aBM for two L ity  MR.TORGERSON: It soundsto me like you’re

i@ days,that was reported during her second visit- o @ arguing With the witness, but you did puta - -

@ to the ER right? Lo @ right in there. In any everit, objection, Why ' -

#  MR. TORGERSON: Objectlon - 41 don’tyou have the quesuon read back s0 you can -

Bl BYTHE WITNESS 15 hear it again.

@ A Thatittrue. That s what she i8] BY MR LINTON

m reported. aR m  Q: Let me rephrase, If you assume that

] BY MR LINTON- A ® what is inthe second ER record is, in fact,

@ Q: Likewise on phys|ca| exam there was no - 191 accurate, doesn’tthat suggest that the disk

uot rectal tone? SRR e ST 10] herniation had caused problems with the bowel

11 A: Correct. 11} that existed at the time of the firsit ERv151t?
teg  Q: Thefirst ER VISIt says nothmg one - 12 MR.TORGERSON: Objection. R T
131 way or the other about rectal tone, does |t7 13] BY THE WITNESS: "

e A Couldlgo back and look at that? 14 . A; No,and let me, explam If someone .

ner  Q: Sure. 5] loses rectal tone they Iy defecate of -

sy A True. 16] ' ¢ ;

11 Q: Now,isn't it more likely based on the.:.. . = - 171 can't hold in your bowel movement If that wete

ey recordrthat, in fact,the problem with the bowel 1) in this case true, if she didn’t have any tectal B
119] goes back to before the firstvisitto the ER’) 191 tone, I think she would have had the problem; © @ v
o ., MR. TORGERSON; Objection; ... 201 She would have reported that she was.losing

22 ; BY MR. LINTON:" 211 control of her bowel. So exactly on the

1 Q:Letme rephrase it this way, bad oo oo 2z contrary I think that the bowel problem. " -

13 question. Assuming that what is reported here 2] developed right before she came inito the '

4] isaccurate, that is that there was a two-day - 24 emergency room the second time. e

Page 80

AT , Page 78
11 history of not being able to have bowel:, . . . :

{271 movements, there was no rectal tone, that wou d

@ suggestthat, in fact,the disk herniation. was.: -

14 causing problems with the bowel entrect?:.

g MR TORGERSON: I'll object.But go head.

G _BY THE WITNESS:
71 - A: Ithink the d1sk hermatlon wa!
8 started with the Chlropractor It started to ERTRE
[ cause some symptoms first with her bladder and
na then I think her condition progressed. By the:

111 time she came into the ER:the second time, she

121 was having the bowel problems You can'’t just - .

1131 say because she didn’t have bowel a movement for

14 two days that she was incontiient of bowel and .

ns had a flaccid rectal sphincter when she came in-

e the first time to the emergency to0m, absolutely e
{71 not. o

ng  Q: We don’t know because there is nothmg

ng in the record the first time that can show one

;o] way or the other whether she was :

1 having — whether she had rectal tone ornm?

rzt  MR.TORGERSON: Objection.

23] EY MR. LINTON:

pq  Q: Right? : el

[Sa N~ g |

= =

m  Q: If she hadn’thad a bowel movement it -~

i1 two days and presents the second time with' no

@ rectal tone, why isn’tshe defecating all over

# the ER?

s A: Shemight. It can happen with a full

e} blown cauda.equina syndrome. You could be in.-

v the cart inthe emergency toomand you could

el have — you could defecate in the ER.. :

i1 Q: If you get no rectal tone, you haven t .
ito} had a bowel movement for two days; the movement
11} has to go somewhere, doesn’tit? el
121 MR.TORGERSON: Objection; " ey

3] * - BYTHE WITNESS. :

&

141 A: That’s exactly my point:*
18] BY MR. LINTON

1 Q: Sowhere did it go? If she's‘got no -

17} rectal tone when she presented to the ER the

18y second time, she-would have had to have had a*

19 bowel movement that occurred in an uncontrolled
20 fashion at some point either at the ER or beforé

211 the ER, wouldn't she? - -~

2z MR.TORGERSON: Ob;ecuon argumentauve

23) BY THE WITNESS:

241 A: Well, it can depend on a lot of

Page 77 - Page 80 (22)
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1]
f121
18}
14
5]
1861
[17)
18]
(1]
[20]
[21]
221
23]
241

=2

Page 81
things, how much you’re eating. If you’ve eaten
a lot in those intervening days, I think it
would be more likely.If she hasn’t eaten very
much, she wouldn’t necessarilv had to have had . - .
one. Everyone sbowel habits honestly are a- -+
little different. Some people go everyday - S
regularly, some people go every th1rd day It SRR
reallv depends. ¥

. BY MR L|NTON

Q: Let’sassume that.she has regular SRR
bowel habits, that she has aBM regularly every
morning, that she’s eating a regular diet, that:-
she’sgone two days w1thout a BM, and now. she s. A
shown to have no rectal tone when she presents . =7
the second time; ;wouldn’ you exact that either. -
at the time she presents or sometime before then
she’sgoing to defecate uncontrollably?

MR. TORGERSON: Ob)ecnon Ifyou catl-
answer.

P BY THE WITNESS
A: Not necessarily, it could be after
that: for instance, if she lost her rectal tone - P
an hour before Coming into the emergency rOOM: ¢ .. - -
the second time. voiL know. As that tone becomes

Page a3
1 MR.TORGERSON: Obijection. Go ahead,
@ BY THE WITNESS:
B  A: No, practically speakingwe can’t '
@ record everythingthat we do onthe chart. If |
5 see apatient, I may do a lot of things,and
1 I’lljust kind of stick to the relevant or
m important things or sometimesyou can’teven put
1 those on. Sothe medical record is mcomplete.
9] BY MR. LINTON: .
o Q: Would you agree that cauda equina -~ ¢
(1] syndrome representsa true neurologlc emergency?
2] | don’tthirkit’san emergency as .«
{13 much as,you know, a massive brain hemorrhage
t141 but | think that it should be dealt \mth inan -
{15 urgent matter, yes. Tt
el MR.RUFF:T'm gomg to hang up I can t .
[17] hear _:‘ B
ne; MR. LINTON: That s fine
e MR.RUFFE: Bye. - @i
201 (WHEREUPON; MarkRuff
1211 telephonically eft the
[22] deposmon proceedmgs)
123] o : < BY MR. LlNTON
24 Q: Froma ttrmng standpomt should it be

=

=

(8]

1M

11

rat-

lel
17
(L)
g
[20]
21]
2]
23]
[24]

likely
S

1at she probably did have S
: was. m the emergency roomr .

LAAN sAsLL Lassswss

: BY MR LlNTON :
: don t know because it wasn t
sed on the record; was it?
.+ —..3ERSON: Objection; asked and
answered and the record is drfferent from your

'BY MR, LINTON

s there any reference
S & {0 the rectal tone bemg
o checked? ‘ :
MR. TORGERSON Ob)ectlon

: ~-BY THE WITNESS:
Al already answered that 1t wasn 't
recorded on the ER chatt.
" BY MR. LINTON
Q: Doesn't the standard of care require a
doctor to note on his chart the results of hxs
examination? . Gt :

. Page 82

- |2 from her disk’ heérniation?’:
Clua A Well, we'know shié had pa mbefore

e Qi Do- youa feel thh au

' Page 84

[ handled any less urgently than a bram o

1zl hemotrhage? 3

@ A: Yes.Fora bram hemorrhage you 'fe-

14 immediately putting the person in the CT scan™

i and immediately taking them up to the operatmg
‘1) room after the diagnosis is made:; Agam )

i don’t mean to minimize a full blown cauda equma
18 syndrome, but it's not as life threatemng The

15 fact is that it's m a httle chfferent :
{io} category. : R
(111 Q:'Did Bonnie Plkkel ever havc back pam

(14) going to the chlropractor and I think it was

e] about at that time that she was having the onset
i) of this pamcular disk hermatlon progressmg S
{7 shall we say.

vt ey ___re’s uisually'a weak Fxshberg tone on '
20 réctal examine on ass lated urmary retennon?

e A:Yes. R s
22 Q: Do you agree that an MRI should be
23] used on an urgent basi§ when cauda eqmna

4 syndrome is suspected7
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m MH TORGERSON Objectmn e

2 - = BYTHE WITNESS

81 A: I'think if you havc a patient that you

w1 strongly suspect has cauda equina syndtome, you

o]

5] should get some sort of lmagmmg of the sptne 5

18] yes.
| . BY MR LlNTON
B Q Would you expect that this massive of

o]
11
2
13
(14
18]
18]
[17]
(e}
[19]
(20]
21]
221
23]
[24]

onaCT scan? .. -

characterization.

L BY THE WITNESS

A: It probably would have showed up ona.
CT scan.The MRI shows it better. ,

BY MR. LINTON: .

Q Is there any window of opportumty
your own clinical cchri,cnce,v,basedaon,yourv.;
general knowledge, is there a window. of:

bladder function i is more hkcly than not to
occur? ~ »

@1 2 herniation would likewise have to be dlsclosed

MR.TORGERSON: ()bjectton to your" .

I
Page 85

that you, yourself, recognized as a ncurosurgcdn?é L
based onyour review of the literature, based on'

opportunity from which tecovery of bowel and ST
. 1129]

- 1g

©o1g]

i problem after the decompressmn

o | BY MR. LINTON:"

B Q:I understand that it could p0851b1y

ur occur.But isn’t it more probable that. there
1 will be recovery of some if not all bladder
ey function if surgeryis promptly done? "

m MR.TORGERSON: Objection. - ::

G BY THE WITNESS:

m A: lthink it depends in all honesty on

10 the degree of damage done to the nerve roots. |
' 111 think ifthere’s pressure on them and thcy ate

12]
13)
14]

partially not working shall we say; that . i
surgical decompression.can help the sn:uanon
But if they’vebeen severely damaged; then -
sometimes no surgery-is going to e able to help
15) that particular sxtuatlon You d stﬂl want 17 ERESHERN
171 do it to try:

Q: How do you determine if they’re
partially damaged or if they re complctely
damaged?

A Well, | thirk that’sin the fealm ofa
neurologist — excuse mie, 4 urologist, A"

191
20
2]

22]

124]

Page 87

BYMR.LINTON: £

urologist may be able to détermine that in térms - -~

m Al don’tsay that there‘sa window of ..

Page 86

@1 opportunity, no. | think any such proposed time: -

&

@ frame like 24 hours or 48 hours is really
w artificial. SoI would not say to anyone,a

181 of opportunity, no, sit. .- - .

m  Q: Is it your opinion that when you have

1

@
[10]
11
[12)
(18]
{14)
18l
(16,
17
[1g
19
120}

B

that leads to uritiary retention that surgery . .+ +
will not ever to a reasonable degree of medical
probability reverse the damage done to the nerve -

MR. TORGERSON: Objection: i .
BY THE WITNESS
A: I 'have an opinion about that; that i s

the nerve roots goingto the bladdereven if -

cases — and,again, it depends on exactly how
much injury has been done. But even with.

1211 immediate surgical decompression, it can be
122y possible that the patient won trecoverbladder
iz function or they’llhave at least some .. ..

1241 difficulty with their bladder as a residual

@ patient or another doctor, that therc sa wmdow o

acute disk herniation like Bonnie Pikkel has. < . -
roots sufficient to regain bladder control? a

that ifyou have a herniated disk that.injure's, B

surgery is done immediately,there are certainly‘ v

11 of how much bladder functlonthere |s W|th a
(27 cystometrogram.
B Q:You can’tsay based on anythlng you e

Page 88

4 reviewed the extent to which there was complete, -

151 almost complete,or only partial damage to the
18] nerve roots to Bonnie Pikkel’s bladder, can you?
m MR.TORGERSON: 't | going to object. Are

18 you asking him for an opinion or you are = is
19 it a factual question. I’m not sure [
o] understand. R
8] e BY MR. LINTON.v. o

21 Q: Just that you can’t —there’ Snothlng_ :

131 you’retalking about the way to look — thcre’s

14) nothing you can look to in the records that -

151 showsthe extent of that damage to the nerve

161 root?

&

=

m  A: What I can look at is her course and‘ e

i) the record and knowing that the disk herniation
17 was large and in knowingthat at least for many
) months, maybe a year she continued to-have a. -
1) problem. It'smy belief that the'damage to the

12] nerve roots going to the bladder was severe.

1) When this occurred was tight after the time of .

4 the chiropractic manipulation because by the .-

Page 85 - Page 88 (24)
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Page 89 Page 91

ty time she came into the emergency roomthe fist 11 have to thirk of each individual patient.

21 time, she had been unable to void €or 26 hours. @ BY MR. LINTON:

@ Q: Doesthat mean there was complete @ Q: Of course you can never decide what an

@ damageto all the nerve roots controlllngthe @ individual patient is going to do, but if you

i1 bladder at the time of the herniation? = - . 151 look at the patient population as studied in-

s A Most likely,either complete or shall - 11 most of the literature,doesn’tit saggest that

71 We say severe. 1 the majority of patients who receive prompt

@  Q: Oncethere’scomplete or severe damage @ surgerywill have a return of full or

1 to the nerve roots, one cannot recover function @ substantial bladder function? e

por With prompt surgery? 10 MR.TORGERSON: Objection; asked and "~ "%

un  A: Possible but unlikely. I've seen many = - 11] answered, mdeﬁmte and vague as to What you

111 caseswhere a person did not recover. 12] mean by prompt; '
s Q: Inanacute case? 2 13] S BY THE WITNESS e

g A Yes. ' 141 A: Actually that’s not my mterpretauon R

nsp  Q: How many of those cases? o 15 of the literature, no. -

ey A: You know where are you, can I )ust 16] “BY MR LINTON o

117 take one second.This is beeping. i Q: Likewiseis that true with respect to’
pg  (WHEREUPON, a recess was had.) 18] bowel function? o
fa BY MR. LINTON: 1 MR.TORGERSON: Sarie objectlon :
2o Q: Doctor,canyou tell just on — during 20] BY THE WITNESS: - ‘
211 surgery itself canyou look at nerve roots and - 21 A I’'mpausingbecause Pmtryingto = ..t
izz] determine the extent of the damage? : 22 think of papers and so forth and my fund of -~ =+
s A: Well, usually in this kind of surgery 23 knowledge about this, but I think tegarding

{241 you don’topen up the dura so, no. Sometimes 24 bowel funcuon the literature ‘would’ support

Page 90 Page 9:

[ you can see a netve root and see if it's damaged
@ and if there’s a tumor in the cauda équina for
@ instance or it’sinvolved with tumor.But in
@ this sort of situation,you’re not going to be
5 directly exaxmnmg the nerve roots, that s
6] correct. :
m  Q: Doesn’t the literature, in fact
i) show — the overwhelming amount of hterature
&) show when you look at the patient populatlon
tio} you don’t look at an individual patient; but you
i1 look a patient population if you do this surgery
1121 promptly more likely than not; that is greater
g8 than 50 percent chance, are you' goingto'geta -
nar recovery of function if not completeat least
ps substantial recoveryif you do prompt surgery?
pep MR. TORGERSON Ob]ectxon asked and
71 answered. L
(18] L BY THE WITNESS
ner  A: Well, agam you're taking the.
1201 individual patient out of the equatlon but I’'ve
(21 said this before, the interpretationof the
122 literature is that you should do the surgery
[23] sooner as opposed to later. There's no doubt
(24] about that. I said that many times, but you

. 24]

{1 domg surgery earher as opposed to later. But -
@z that's, again, looking at antidotal '
@ retrospectlve groups of patients,” e
4] T BY MR, LINTON
51 Q: When one looks at the litetature, does -
e} not the majority of the hterature support that -
m if you have prompt surgery there will be in the
18] majority of patients return of bowel function?
o MR. TORGERSON Ob)ecnon asked and
[a answered .
11 Saeno BY THE WITNESS
ua  A: The hterature looking at groups of
113 patients would support dom prompt surgery,
14 yes, 've said.. : 3
18] BY MR. LlNTON
19 Q: Itwould show that if prompt surgery
171 is done the majorltyof those patients W111 have i

s

ner  MR. TORGERSON Ob)ectlon ’ked and
[20] answered v 2
211 : BY THE WITNESS »

[22] A I thmk that depends on the individual

e] patient as far as how bad their bowel was, the’
other things that were going on, other medical
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g conditions.So | just don’twant to agreeto | i} opinionthat even by - the time she got to the
12 thatword majority, and it’s really not fair to (I emergency room that first time that her — it is
31 ask me about a majority because we have to total @ more probable than not that her nerve roots were
11 up all the numbers from all those patients. | # irreversibly damaged going to her bladder,and
w don’thave,you know,those figuresall together 151 she was going to have even with surgical
g to say whether it would be greater or Iess than 3 decompressiona continuingproblem with her
7 50 percent. - 71 bladder.
8] BY MR LINTON @ Furthermore, her clinical condition
g Q:Youhaven’ttried to do that as of 9] deteriorated. She representedto the emergency
tio] '[hIS p0|nt’7 T 1oy roomthe next day. She had more of the features
] I haven’tdone that and I don tknow ti1; of cauda equina syndrome.She still did not
tiay if |twould be reasonableto do it because we're 121 have all of the features of cauda equina
ne; talking about an individual patient,not groups. t18] syndrome,and then the MRI was appropriately
pnqg  Q: Butdon’twe have to look at the 141 done.The surgerywas performed, you know, in a
ust literature in order to see as a patient p8 fairty quick manner;and she recovered to a
ne] populationwhat most likely will occur? (1g] certainextent, but she had some reS|duaI ,
w1 MR.TORGERSON: Objection;asked and 17 neurologicproblems. . . - SRS
1g answered. - [18] Some of those went back to 26 hours
{191 BY THEWITNESS: 119 before she presented to the emergency room the
oy A We lookatthe literature to get as 2] firsttime. Others of those may have been
211 much information as we can as a neurosurgeon 1211 produced by when the cauda equina syndrome is
122 treating this kind of patient. 1221 worse.I'm saying that she presented to the
[29] BY MR. LINTON: [23) emergency room with urinary retention. -
4 Q: Isn’tthat the best predictoris 4 Ithink what they did to work up the
Page 94 Pag'a 96

i what’s reported in terms of case studles and the
literature?

B MR.TORGERSON: ObjeCtIOI']

“ BY THE WITNESS:

m A Ithink that’spart of what you put

1 together with your own personal experience and

m what you’ve learned. So the literatureis part

@ of the equation.

] BY MR. LINTON:
pa  Q:You’rejust essentially saying you’ll
11 never know with this patient because she never
2l had a chance to have the surgery;so, therefore,
pa one can’tpredict on a case by case basis how a
a1 particular patient will respond to surgery?
ps  MR.TORGERSON: Objection,

=

{16l BY THE WITNESS:
u71 A: No, that’snot what I’'msaying. -
[1e] BY MR. LINTON:-

vel  Q: Howam I misunderstandingyou then?
2o A: What I'm saying with Bonnie Pikkel is
21 that she had a lumbar disk herniation which
12 either started orwas exacerbatedby the

3} chiropractic manipulation. This damaged the
(4] nerve roots going to her bladder, I’smy

1 urinary retentionwas appropriate. If | had

@ been in that spot at the sametime and I think

181 most reasonable physicians, of course that would
1 have been an emergency physician,would have
s done the same thing. | don’tthink Dr. Spanner
i1 ' was negligent and that certainly it’s
71 unfortunate that she has some problem. If she
g does still have it today, | don’tknow.

wl But this is the nature of damaging

1ol your nerve roots going to your bladder, your:
{i1] sexual area, They are sensitive. Even. .

12 with — I don’tthink that catching it earlier: -

i3 would have made any dlfference

p4  Q: Not a bit? ‘ :
ns A: Now,if itwas p053|b1e to catch :
{t1e it — now, it’spossible that within the first 6-
17 Oori2 hours of that manipulation if somehow
1181 someone had been able to know that she had a
tg) large extruded disk, maybe an intervention could
e have been carried out at that time, but she did
211 not have cauda equina syndrome -
ez Q: Let me see what youre saying.
ee;  A: —until later. .
le4  Q: Are you saying now that with

=2 [ . 4

Page 93 - Page 96 (26)

Min-U-Script® ESQUIRE DEPOSITION SERVICE - CHICAGO




{

BONNIE PIKKEL, ET AL ' v..
MARK ZANNETTI, D.C., ET AL

HERBERT H. ENGELHARD, M.D
“April 25, 2001

iy reasonable medical probability if it had been

1z operated on within 6 or 12 hours after onset

13 that more likely than not there would have been
14 return or at least |mprovement in bladder
5 function? ,

s A No, I'mjust ngmg you the example
m that even if it had been diagnosed -
@ earlier — okay, I’ll stop there.

g  Q: Soyou’resayingwith reasonable

po; medical probability if she had gone right from
1111 the chiropractor’soffice to the operating table
21 and had surgery done at that time with

{13 reasonable medical probabilitythere would not
(14 have been return or substantial unprovement m
ps bladder,is that your opinien? . .. . ;
ne  A: No,that’snot what I'm: saymg B
i Q: 8o then there would have been Wlth
rel
£191
20]
21]
22
23]
124

substantial unprovement orreturn of bladder
function? s iy
MR. TORGERSON Objecuon S
i BYTHE WITNESS

A: Where I was gomg with that to answer
your questlon is that if unmechately afterthe -

Page 97

reasonable medical probability as-of that pomt t S

U
[
[
{4
18]
6]
m
8
[9
[19
1]
(2]
{13
{141
[15]
[1g]

=R

& B

pidy

[18]
[19]
[20]
[21]

|22

| feg

1241
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A Well,what | would say in answer to
that is the chance would have been higher if the ",
intervention would have been done earlier. But-
the problem is you can’t make the d1agnos1s o
until the other things occur. S :

‘In other words, it’s not: approprxate

or the standard of care ornecessary to get an
MRI scan just with someoné having urinary
retention even if they have back pain R
chronically. It doesn’t become appropriate = o
until there are othcr neurologrcal ﬁndmgs By
that time it was too late,” %
~BY MR LINTON

Q: Let me ask it this way; just assume’ -~~~
hypothetically that you could have had her on : T
the operating table within two Houts after © =
leaving the chlropractor s ofﬁcc and had done B
the decompressron at that point. Even then are
you saying there is not a- probablhty that is-
more likely than not that she would have had
return of bladder function? . .

A: I think her chance would have been™
better, but I still couldn’t say that her A
bladder funcnon would be normal because the =~ =

D] chlropractxc manipulation it had been
2 possible — and I’'m not saying that it would : ..
@ have been because she didn’thave a cauda equma
# syndrome. 8he just had some urinary retention.
s But if had been possible t0 go back mmuch, much
el earlier, the hkehhood would have been greater
{71 to a point. e RN
)| L BY MR LINTON
s  Q:Atleast it would have beento a -
110 reasonable degree of probability 50- -
[1] percent — better than 50 percent hkehhood?
ngy A Istill can’tsay 50 percent :
na likelihood.
(14 Q: Again, getting back to the orlgmal
15 hypothetical, she went from the ch1ropractor s
ne) office to the operating table, surgery was .
117 done. Even then in your judgment there ‘was not
11g] a probability of return of bladder function? - * -
g MR.TORGERSON: By probabﬂlty you're usmg
20 the legal term of probabﬂlty, the greater or
1 lessthan 50 percent. : ...
122 BY MR LINTON
23] Q: Isn't that what you understand

=

Page 98

0]
2l
8]
4]
(5]
i8]
y|
@l
@l
1]
(1]
el
3]
[14]
18]
{16l
17
(18]
B
[20]
21]
2]
23]
24]

nerve roots would have Beeﬁ"damaged !

Page 10C

Q: So thére would have been with - :
reasonable medical probability i unprovement if
the surgery had been done within two hours of
the manipulation? : SE
MR. TORGERSON: Objcctlon IR R
'BY MR. LINTON: e
Q: Is that what you're saying? '
A: 1 think the chance of improvement
would have been higher. . '
Q: Would it have been béyond '~ would it
have been to'd ‘reasonable degree of medical ‘
probability; that is, a better 50 _percent chance R
1t would have unproved7 B Vet
A: 1 don’t know because we have no : -
medical studiés that have been pubhshcd and I _
personally don’t ha an expenence in that area e
so it would be’ specul’ ting. - el
Q: What about' , ._urpersonal, e :
experience =~ do y‘ havc personal expenence at
six hours?

A+ Denlnkiy kit nad ok “nfh A
A 0P LY, M UL JUGL Wil @l

isolated urinary retention, no, because usually

4] probability to mean, Doctor? .’

there are more symptoms and signsand findings
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m involved when this happensyou see.

@ Q. Help me out with this, Doctor. She. . . -
@ has surgery after her second presentauon?

@ A: Correct. :

Page 101

51 Q: Let’sassume Df i3ell or yourself hadv* T

e been called in after the first presentation. .- -
m A You mean to the emergency room when *-
® she came in the fiisttime on the 4th? e
m Q: Correct. S
mop  A: Okay, I’'mwith you. SRR
1 Q: Assumingthat the surgcry was done
tz following her first visit to the ER. Wouldn’ t-
i3} there have been a better chance of some recovery
141 than waiting utal after the second
118 presentation? '
e MR.TORGERSON: m gomg to object. You -
171 should answer:it, but you’re implying that we re.
18] assuming something about a recovery better Or
pre] worse than — | just don’tknow the status of -
oy her recovery. If you do, Doctor,answer the
[21] gquestion. .

22 MS. GORCNNSKI: Objection.
23] BY THE WITNESS-
g A Couldyou read that back. o

Page 103
t1 likely that the person would have had in — this
@ particular personwould have had continuing
13l neurologic problems as I’'ve already answered.
# G Exactly the same?An earlier surgery
51 would not have effectedin any way her re5|dual
18] problems from the disk herniation?:; =<, 4
1 MR.TORGERSON: Well, ObjeCtlon asked and
8] answered.
(9] BY THE WITNESS
0] A: Idon't know. We don’t hdve any SN
111 studies specmcally Iookmg at that to tell Crti R

—

12 us.
13] : BY MR LlNTON A
Qs Would we' have any studies at all that : e
15) even address the issue in thlS case m terms of Rt
16) earlier surgery? ' SRR
171" A: Ido not think there are any spec1ﬂc

18 studies, no. I think what we have to use is otr

19] clinical experience and our opinion about that.

20  Q: Your clinical experience,you can only

211 remember probably five patients,and you can’t

22) even remember the detaﬂs of more than one

2 patient. »

4y A: Thisisarare entlty Tlns is gomg

P-4

1 (“WHEREUPON the record Was. i

121 read by the reporter.) £y

[l BY THE WITNESS:

w A Well, see,with her first presentation

s to the ER.

B MS. GORCZYNSKI Did somethmg happen o the
1 phone?

# MR. TORGERSON Can you hear us. .

m  CWHEREUPON, discussionwas had

1o offthe record.)
4h]
e
(13
(4
{15
116l
[17]
{18
1]
120}
211
(22]
(20]
24

LB

BY THE WITNESS: SRR RRTE

A: With her first presentation to thie ER -
atthat time shewas just having the urinary: . -
retention. It wasn’tappropriateto getan MRI - .- -
scan so there would be no way to trigger the
event that would have lead to the surgery. -

In your hypothetical are you asking me

if just at, say, 30 hours with a disk pushmg on
the nerve roots going to the bladder that it
would be more likely than not that the person
would have recovered?Is that what you’re
askingme?

Q Yes. :
: 1 can’tsay,but I thinkit’ svery

Page 102

Page 104
111 to be true of everyone involved in this case.
7 Q: Let’snot speak —you haven’ttalked - -
i to Dr. Shapiro yet? . :
@ A: Right, R
m G Inyour experlence you’ve got five
181 cases.The only one you can remember any
1 details about as you sit here is the one you
i8] operated on this year, We'te not far enough out
[ to determine involvement. %
10§ So interms of your clinicat '
1] experience,you can’ttell us any spec1ﬂcs that
12} would apply to this case? : -
1y MR.TORGERSON: Objecnon asked and
141 answered.Don’tanswer the question.\We’ve
15] been over this before.It’sin the record. _
1} Let’sgo onto a question that can be asked."
1 . BY MR. LINTON: :
15y € Please answet'the question, Doctor: = .
19 MR.TORGERSON: The questionis complex, ,
) it’sambiguous, it needs definition. ,
x1 MR, LINTON: Just say the objection.
»  MR.TORGERSON: I’mentitledto say the
1 basis for the objection.
4 MR. LINTON: You’re not entitledto givea .

P
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i1 speech to try to coach the doctor. 1 cauda equina syndrome other than what you’ve

2 MR.TORGERSON: I'm not coaching anybody, 1 told us?

@ MR. LINTON: Let the doctor please answer @ MR.TORGERSON: Objection.

14 the question as it’s posed. “l BY THE WITNESS:

51 MR.TORGERSON: The doctor has answered the &  A: No, I’'vebeen focused on answering *

18] guestion. @6 your questions, not thinking back about other

71 MR. LINTON: Not that question. m patients. The best way for me to do that is for

& MR.TORGERSON: Objection. (8 me to try to get some old records or somethmg

1 MR. LINTON: Please read back that question. 1l -:BY MR. LINTON:
(t0] (WHEREUPON, the record was 19 Q- You have not atte pted to do that as
11 read by the reporter.) - : 11] of this point, correct? =
2z MR.TORGERSON: Objectxon S 127 A: No, I don't think that would be oA .
1#9) BY THE WlTNESS 13) helpful for Ms. Pikkel anywiy. - :
4 A: Incorrect. g 141 Q: Would that be feasxble at thls pomt?
{15] BY MR LINTON 15 A:No. il
ey Q@: Okay, Doctor,let me try to go over : 15 Q:We don twant to call thxs ~= stmke
om that, | thought we did, , 171 that. ' _ ,
(1] Canyou please tell us the detaﬂs of - 18]  How would you deﬁne Bonme P1kkel CHESC
(e any other acute cauda edquina svndrome cases that 19 condition? - S
0] you’vetreated otherth an the one you told us 2y Ifyou don t want to call it asi cute
1] aboutthisyear. v & : 21] cauda equina, howwould you descrxbe i v
22 MR.TORGERSON: Note an objectton 279 A: Thanks, that's-a good question. When AR
[23] BY THEWITNESS: 25 she came into the emergency foorn,  her dlagnosxs :
=41  A: What happens when you have contact 241 and condmon was that of urinary retention.

Page 106

11 with these cases you talk to people, you learn

21 about the situationat the meetings, you read

[ papers, you read textBooks. What you use for

4 your clinical experience or for making a

@ clinical Judgment isn’t just based on the people

5 that you've operated on. That 5 part of 1t but

7 there’s more than that e : :

(81 SoIdon't havea photographxc S :

10 memory.I guessa few people do. I T leatn :

1101 about a person, a patient of mine or some other
(1] patient in the literatire that has cauda equina
112 syndrome, which is réally not what thls patlent
K had any way, that goes ifito- ones memory :
[14] So although T'm an expert on cauda” »
nsl svndrome. that doesn’t mean necessarﬂv I cmtld
ttel tell you the exact age, time course, "
(7} interventionthat was done for specxﬁc people
ng] in the past, no.
(19}
Pol
21]
(22
)]
[24]

&

=

BY MR LINTON

Q: Ijust want to make sure you haven’t
recalled more now than you did at the start of
this deposition. Can you recall any mora
details about any other cases that were probably
about five in number that presented with acute

Page 10¢

(M That s on the first time; 94—96 When she came - ©
[ inthe second time, her diagnosxs was LS-Sl dlsk o

@ herniation. 3 :

1  Q: Now, Doctor What Was the — stnke

5 that,

]  Wis anythmg done durmg her first -

7 visit to the ER to dlagnosm the cause of the

{8 urinary retention? .

© A: What was done ‘was takmg a hlStOl'Y,
(o} performing a relevant exam, and placing'the
i1 foley catheter which was mote therapy than a’
(12 dlagnosw So that's wt [
iy . Q: First of all, the exam 'we don’t know =+
141 if rectal tone was checked and we don t know i
(s perineal — if the perin al area was checked for
[e} sensation, correct? . o
t71 - MR. TORGERSON Ob]CCthIl to form Ob]CCt ’
{ia] to it's repetmve nature. The records speak e
e for themselves ast What is known '
120} A “BY MR LINTON
il Q: To lay my foundanon for my next
122} question, we- can agree that there is nothmg in’
(28] the first visit — the record of the first visit o
14 that ShOWS either rectal tone was chiecked or
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t) that perineal area was checked for sensation,
il correct?
@ MR.TORGERSQN: Objection; asked and
1 answered.The continuingasking of the question
w1 Which has been previously asked on several
1 occasions is coming close to being harassment of
71 this witness,
st BY THEWLTNESS:,
o1 A: My answer is ‘that we ve gone through
toy that, I guess the best thing to telyuponds
(1 Dr. Spanner’s deposition inder Gath and if he
2y could recall what was done.Because as I've
181 said many times, right, it was not recorded in
{141 the emergency room chart;but it is not possible
1151 to record everything that one does unless you
1] have a court reporter sitting right here.
1171 BY MR. LINTON:
pe; Q. Would you expect that Dr. Spanner
[19]
120] onthis patient this many years later or when
211 his depositionwas taken?. .. ...
2z MR.TORGERSON: Objectlon You may answer
29) BY THE WITNESS L

P

Page 109

would have an independentmemory of what he d|d

Page 111
iy for the urinary retention;is that correct?

@ A No, sometimeswe treat somethingand- - ::.

1 then we find the cause later as a practical

[4) matter.

i  Q: Isn't one of the reasons you do a

@ clinical examis to try to come to a diagnosis?

m MR.TORGERSON: Objection.

@l BY THE WITNESS:
18] A' Yes

o 2 . BY MR. LINTON.V_, U

1] Q Isn t thc purpose for a diagnosis to:: :+ -

iz @y to find out the cause of the problem: what L

g wrong with the patient?

w4 A No,adiagnosisis really different

isi than a cause, and this is a perfect example.

is] The diagnosiswas urirary retention, but since

n7) there are so many different causes, it wasn't i
g feasibleto really know what the cause was at '
9] that time. o
rop  Q: You would agrce knowmg cverythmg you

21) know about Bonnie Pikkel that if an MRI was donf
ez that, in fact,would have showed the cause of -

29] the urinary retention being an L5-S1 dISk

=4 herniation? SHAEE

4 Al I'm not gomg to answer for .

i1 Dr. Spanner,but there is something about having
1z alawsuitthat does help to refresh ones memory
1 sometimes. So you could ask him.
] BY MR. LINTON:
sl Q: Would you then favor what Dr. Spanner
18] has to say as opposed to what Bonnie Pikkel has
71 to say about that point? - T
® MR.TORGERSON: Objecuon -
o) RY MR 1 INTON
o Q: Orare you not picking sides?
i1 MR.TORGERSON: Objection. » .. .\
12 BYTHE WITNESS
wa A I'd rather not pick sides. I think
114 the opxmons I'm giving here today are — I
s mean, | aman expert for the defense, but I try
(18]
wn think that I"mnot going to tryto resolve a . =+
war differenceof opinions between Dr. Spannerand -
nel Ms. Pikkel. I thinkthat's for the jury to do.
[20] BY MR. LINTON:
1 Q: lappreciate that. But one of the
2] purposes to do a proper examination of a patient
3t like Bonnie Pikkel when she presents as she did
24 duringthe firstvisit is to try to find a cause

Page 110

to be objective and honest in my opinions.SoI ...~

Page 112
1 MRB.TORGERSON: I'll objectto everythingwe
121 know about Bonnie Pikkel. But you may answer.

Bl o BY THEWITNESS:

m A Ithmk that if an MRI would have been

& done at that time, and again I'm not saying it

e should have been, but it might have shown some
i of the disk herniation.But I think it is o

i likely that it would have been smaller than the

ey disk herniation later which was causing even

ter more problems.
py  Ibase my opiniononthe factthat her

11z clinical course deteriorated;in other words, -
ps shewas worse the next time coming back into the- .- -
141 ER than this time, This time she had urinary

sy retention. I think if MRI had been done, it
te] might have shown a small disk. Again, that's a
un totally different issue whether or not it would

1151 have been operated on at that time, but I'm
1t speculating.
oy Q: lunderstand.But based on what
iz you're impression is of the medical records and
121 What you believe her clinical course to have
1281 been, you believe if an MRI was taken during her
24 first visit it would have most likely have shown

-

==
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{19
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(18]

Page 113

a smaller disk herniation than whatwas actually

shown after her second presentation? - SR
MR. TORGERSON: Ob)ectlon asked and-

answered.Go ahead. -

v BY MR LINTON
Q: Isthat correct?..
A: Probably,ves. . .. :
Q: Assuming that it showed a dlSk o
herniation although-a smaller one, would it have
been a approptiate at that ume to call ina.
specxahst like Dr. Bell?: . ¥
MR. TORGERSON: Ob]CCthIl You may answer
BY THEWITNESS:
A: Ithink that would have — that might. ...«
have beenan option for the emergency room - .
doctor.

Page 115

MR.TORGERSON: Objection.::
BYTHE WITNESS:
B A: Well, I think that if somehow a- -~ '
[4] NEUrosurgeon had ‘beencalled in just based-' on

5] urinary retention and all disk herniation, I

1 don’t think neurosurgery would have been done

71 So I have ta disagree with that IfI was -
‘a1 called in on thls day.—"' (T

5] BY MR. LINTON
oy Q: Day one?
11 A: On day onie as 4 neurosurgeon, I can't

112} say that I would have recommended surgery
113 because even in there was'a disk

t41 herniation — that's a good other oplmon to
116) bring out because I wouldn't have thought thh
18] 36 hours of urinary retentiofi, Number 1, that I

| BY MR. LINTON: (71 was sure that the small disk hermauon caused
pel  Q: Do you think it would have been g te it or a smaller disk herniation;: @7 i ,
e equally appropriate for himto simply send her . e} - Number 3, by operating on it I = * .~
o) home with a catheter if the MRI showed a dlsk 20} wouldn't expect that her bladder problém would
(21 herniation even though it was smaller7 e r1 resolve.lwould be worried about other thmgs
g A:Idon’tknow. > 2 causing the bladder problem; = . i =
gy Q: Assumingitwas a smaller dlsk . s  Number 3,T'd be confused because : =
4] herniation thanwas presented durmg the second (4] there was no leg pain, there was no severe back "4 -
Page 114 : : - “Page 116
1 time and assuming if'a neurosurgeon was called i pam the othet stptoms were not there So: Fol
[g in to operaté, more likely than not theré would {2 that’s an important question that T thinka =
13 have been a better outcome ifi Bonnie Pikkel had (@ neurosurgeOn seeing herat that t1me probably
14 the MRI been taken and had the surgery been done 41 would not have operated =
i after the first visit, correct? : i B~ Q: Doctor, please tell'm whether the
B MR TORGERSON Ob]CCtIOIl asked and i1 following i in your oplmon 1s ap' 1O]
m answered. - [ inappropriate.”: i EREE
B MS. GORCZYNSKI Objecnon #  Would it be below th ‘standard of cate =
[ BY THE WITNESS [ ifa phys1c1an who is qualified to" dlagn051s
g A: The problem is there's so many parts itg] cauda equina syndrome who se€s a patient wnh o
111 to that question that Ikmd of lost track of © (1] 26-hour urinary retention whio has perineal e
na it (2 nurnbness that may have resol ed to simply place o
Ha BY MR. LINTON ta] a catheter ini that pa '
#4g - Q: I'll break it down I don t want you . 1141 patient as having urina
(15] to be confused. : p15] her home w1th no: furth dJagnos c tests or
{16] Assuming the followmg facts, an MRI p1e] studies? :
17 was taken after the first yisit, that it showed: - fr j
18] a smaller disk herniation, that a neurosurgeon (18] 5. GORC? : >
1ol was called in after the first v1s1t that he d1d te] Lok BY THE WITNESS
120} the surgery. Ll o] A: No. Lo
21 Whenyou compare that Gutcome a3 21) ' ‘ BY MR LlNTON

{22]
[29)
(24

opposed to what happened in this case,more
likely than not Bonnie would have had a better
outcome, correct?

22 Q: You believe that would have bee
23] entirely appropriate?: - EE
24 MR.TORGERSON: Ob)ectlon
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wo  BYTHEWITNESS: . .. -

@ . | think it would depend on the
)] CIrcumStance In looking at the Pikkel case, I

w think what Dr. Spanner did was.appropriate -
5 consideringwhat she told me and other factors:.
1 S0 I’'mnot critical of that Do.That's from. .,
m the point of view of a neufosurgeoti who's gomg
181 to be more attune to the problem with the nerve
1 roots than an emergency room physician would

top normally be.

] .+ BY MR. LINTON:

1z Q: If you wete there during the first -

o]

113] visit, you would not have ordcrcd an MRI even 1f h

{14 the MRI ~ strike that. . ... -

#s  You would not have ordered an MRI 1f ,
116 you, yousrself, were in Dr. Spanner’s shoes,, SRS
171 that’swhat you’re saying,correct? - PO
e A lwouldn’tbe in his shoes. I’m not
tte] an emergency room physician.: ; o
e Q: If the patienthad comeé into your
1211 office with this exact saime presentatiof 4s-

22} presented on the first ER v151t would you havc
) ordered an MRI scan? - - :
pa  A: I might have, but I probably Would not”

- Page 117

m  A: No, | think an emergency room doctor

18 from all kinds of reasons is going to behave

1 exactly like he did. He put In a Foley and

5 said,followup with your doctor. There was

] hothing else about her neurologic examthat
i indicated that she was havmg a cauda cqmna
) syndrome. :
11 In fact, she did not have cauda equma

107 syndrome.| can’tstress that enough. That*

12} best
13] L] BY MR LlNTON

14 Q: Shc at lcast had an L5-81 disk :
15) herniation followmg chiropractic mampulanon
1g) correct? .

171 A: True,

18f  Q: She had a L5-81 d15k hermanon 4t the

i9] time she presented to the ER the ﬂrst nme7

200 A: She probably did: - -~ '

221 her first presentation to the ER?
230  MR.TORGERSON: Objection.

1 who dealswith people with urinary retention ' -

Page 119

111 didn’t happen unt1l latcr whcn it was pamal at SRESE

211 Q: That diagnosis was never madc dunng . RN

2y e BYTHEWITNESS

i ordered it emergent. In other words, I might
i have ordered it,but I can’timagine that |
131 would have ordered it as an emergency,no,

& N

51 order MRIs.

s Q: Wouldn’tthere be at least some ,

m- suspicion in your mind, however shght that it

te; could possiblybe due to a problem with the dxsk
© compressingthe nerve as a result of -

pior chiropractic manipulation? : e

ty  MR.TORGERSON: Objection. - :

2z MS. GORCZYNSKI: ObJeCtlon L o

[a .. -BYTHE WlTNESS

e A: Well, I think that was 2 susp1c1on m

sy Dr. Spanner’smind. .. -

(18] BY MR LlNTON:

pn  Q:X¥that'sthe casethatit’sa ... i

(g suspicionin Dr. Spanner’smind orina: .o -
t1s) neurosurgeon like yourself, doesn’t the standard
0] Of care require that you first rule out any

(21} potential treatable causes?

ez MR.TORGERSON: Objection..:

23 MS. GORCZYNSKI: Objectlon. L

o4 BY THE WITNESS:

u because I’ma neurosurgeon, that’ swhatl do,l

Page 118
i A You say never |twas made when she
21 got worse. i ¢

o) e BY MR LINTON

m Q: Lct me rcpcat the question so I'my: -

5 clear. Did Dr. Spanner diagnose an L5-51 disk -

7 Bonnie Pikkel went to the emergency room?
® A Remember, I have the bencﬂt of

@ hindsight.So the answer is,ho. " -~

100 (WHEREUPON, certain- documents

111 were marked Deposition

12 Exhibit Nos. D, D1-D3, for

19 identification, as of :

14 425-01.) O RIUE TR e o

18] " BY MR.LINTON:.

1) Q: Just for the record, Doctor, I'm: going -~
17] to mark as D your manila file. That contains-
81 all your correspondencc in the case?

e A Yes. . :

w1 Q: D1 beingthe flrst note or your ﬁrst

] contact in this case. I’mlooking at a message
2 slitsto You dated 10-16-98 from Ms. Chrisafi who
w} is the original attorney on this case?

# A Yes.

Page 120

18] herniation you believe was present at the time  ~ -
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' ! , Page 121
i Q D2 |saletterthatfollowedo B it

121 November 25, 1998, correct?

@ A: Yes. i

W Q: And D 3,are those your bﬂhng

5] records in this case? .., -

s A: Theseare recent ones from 2001

71 There were some. previous bills generated at e

lei about the time that it was first sent to me as:

o well,but those are, you know, previous tax
po years. | don’ treally keep those They were:
(11} paid. : R
nz  Q: Where can we get those bills?: .- o
wa A Iwould have to print them out from my
14 Computer or maybe Westin Hurt (phonetxc) could
i1s] give them to you. S
g Q: Would you be so kmd as to do that f';;.- Lt
117) Mr. Torgerson in turn will give them to me.I'd
re; just like to have a complete copy of your
ne; billing records if we could for this case.. ety
ey Arlt's okay Wlth me if it's okay with . e
f21] him, » h e g

1998

22z Q: You came over here when was it,
(23 to University of lllinois? - Gt
4 A: Well, by over here I came to i

B 4!

o [18]
- |tie] your track dnd gét tenure? i

(el
- tea

Page 123
1 Well as the ones that are in place at the

"| @ University of Iilinois:

g A: Those are prétty much jUSt on the CV S

W  Q: Youwere an assistant professorat -+

s Northwestern?

B A: Yes. L : FORE ORI

7 Q: The next step up from that 1s that an”

8] associate professor? - e .

o A: Yes,sir.

o1 Qi Afterthatisa fuI | professor?
" A: Yes, . R RRh=

#z Qi Doyou have tenure currently7 e

pe)  A: 'mon what’s called the tenire track AR

114 but tenure has not yet been awarded. v o

Q: What is required for you to complete e

A: I don’t think you can even be SRR e
considered for it when you come in asan’ i
associate professor for two or three yeats or.

something like that. Sol don t have tenure
yet, that’s correct.: : = ;

Q: I don’t want to know the spec1ﬁc .
numbers, but what was the percentage mcrease in;
salary coming over hére? o

(17
fig]
[e
[201 §

[29)
]

ERE Page 122

{1 Ch1cago — I d1d my resrdency in Chxcago .

@ Q: Justto speed-things up,at the time .

{3 you got involved in this.case, you ongmally

4] were at Northwestern You are now at Umversrty

51 of Illinois; is that rlght? s o

®  A: Thatistrue. <50 Lo
‘m  Q: When did you make that change7

8  A: Istarted at the Umversrty of
o Ilinois in February 0£f’99, - ,
po @: Iassume thatwasa better opportumty
11 for you than at Northwestem ,
g A: Surewas.. - i
nsy Q: Howwas it better for yo I
(4 advancement? ' .. o

A: My salary was more I was ass1gned to

be the director of neuro—oncology as part of my
[i7] responsxblhnes I was an associate. professor

g and gota promotlon or acade ally I was an
[9] associate professor mstead of assistant:

(0] professor.T was given research money, and I

21 like the people that I Worked with. So all i in:

ez all it was a better opportunity for'me.

23 Q: Tell me the dlfferent academic. .

(24 positions that wete in place at Northwestern as

OWH career O

[18]
[16]

- |07

20]

¢ MR.TORGERSON: Objection.® -« N
@ . BY THEWITNESS:

@  A: 50 percent. ,

# BY MR: LINTON::

|®m Q:Intermsof research money, were you

|6 getting fesearch money at Northwestern you-- :
m spec1ﬁca11y? B i
@ . I'had to get grants ‘some of Whlch are
18] Ilsted in the CV. So I wasn’t given research

‘|tto) money just, say, on a month-to-month ora
{11 yearto-year basis. I had to apply for grants. -

112 In coming to the Umversrty of Illinois,
pe) did give me ‘start: -up research money, R
4 Q: How nmich do. they grve you in start-up B
{15 research money’ .
e A: $315,000:
Q: 3150r3507 ’ :
ne  A: 3, 1,5. That was not to me but it’ s
tie] to my lab, | :

-Q: Not salary to you, 1t s money you use
1] to fund your research. pro;ects R
g Al Exactly. . ; '
s Q:lIsyour research mterest st111 bram

the‘y.wv

‘|l24) tumor cell biology?

ESQUIRE DEPOSITION SERVICE - CHICAGO Min-U-Script®

(33) Page 121 - Page 124



OLEKBEKE H. hN(thiARD ,M.D.
April 25, 2001 '

BONNIE PIKKEL; ET'AL, ‘v., .
MARK ZANNETTI, D.C., ET AI

Page 128

. Page 125 R s Page 127
o A Yes : : : - . | m administiative work.There’s soiné legal work B
@ Q: Ghoblastoma, is that stxll your baby? @2 like this which is maybe; you know, 2 pércént of -

m A Thatand otherthings. L @6 my time, something like that, Well, there’s
w  Q: What other areas of brain tumor ceII v 4 some other committee wotk and so forth, butI
& biology? 151 would lump that into administrative duue- ‘_‘- t
w1 A Anything involving neuro-oncology. . : G So the vast majority is clinical and: . "
m which would be the way that tumors ot cancet or m that overlapswith teaching. In othier words I
i benign tumors effect the nervous system. Any of | & give a few lectures a month, sothe of those are -
@ thatwould be in my research area. S @ in the CV. But my teaching overlaps with the -
ta  Q: What percentage of your neuro—oncology S o clinical wortk. So for instance, if I'mi domg a;’ o
t11} responsibilities would relate to brain tumors - [1] surgery ofr seeing patients, a student or a -
112 versus.other parts of the nervous system?-. iz resident is with me so I spenda good amotint of
13 A: Most of it is brain tumor, maybe 75 o - {ta time teaching as well, butthat’s kmd of gomg :
114 sometimes 90 percen - {14 along with my clinical work:, e R T
51 Q: Have the number geries v - 5 Q: Do you teach formal classes at the Trow e
11 performed changed since you came over here Just e te) medical school? - -t L
{7 in terms of numbers? - S w1 A Yes, Iteach on neurosurg1cal topics G
ns  A: They may have mcreased a httle..blt tigg For instance, the medical students will Have-
119 You know, it’s something that's going to Vary ; . {tt9) lectures on neurosurgery, and I 4nd the other
120] from month to month, year to year; but it’s been TRE 40 faculty members would give those. I'm also in ~
121} pretty consistent I'd say over the past ten PR 121] the bicengineering department and give seminars
{22} years. +[ra according to that. So there afe sofe formal'-
2 Q: How many Surglcal procedures do you do 23 teaching responsibilities, yes. S T
24 on average per year? : o SR 4 Q: Have you specifically leetured on e

Page 126 |

‘m A Iwould say 200to 300. -+ L
@ Q: What percentage of those Would be
@ brain versus spine?
w A Well, currently I’d say it’sabout
5 50/50. Earlierwhen I was at Northwestern I’ d
5] sayitwas 75to 85percent spine. “
m  Q: So eventhough you are a ditector of -
@ spine surgery where, you restill domg spine
[ surgery yourself? - .-
tor A Yes, sir, that is. — really .
{111 neurosurgeons do in general more spme surgery
vz than brain surgery just because of the number of
ttal patients that have problets with the spine as
114} opposed to brain problems. So I snll doa lot
s of spine surgery,yes. - S
ve; Qi Could you just break out formein - 7"
u7n term of percentage of your professionaltixﬁe
tie what you do generically do in your current
pe} position?
e A: I’dsaythe vast majorltY of it is
121] seeingand taking care of patients and .
22] performmg their surgeries, probably 75, 85 :
23 percent of it. Then there’s the research Wthh
24 is the bulk of the rest of it. There s someé’ -

3| 11 written materials fromany. of those lectures’

] cauda equina syndrome? SR S
@  A: I have mentioned it if I've been RS
o talking about disk surgery, §pecifically lumbar
1 disk surgery. It’s been something that has’ come
15 up.

. Q: Do you have any coutse matenals of

B A: No.
©  Q: Have you spemﬁcally lectured on the

fio} anticipated outcome of surgety or the timing of

i1 when surgery should occur with cauda equma

(ta1 syndrome either complete or partial?

nyg Al probably ‘have, and the opinion ‘that s

4 I'would give in that lecture would be sxmﬂar to R

18l the one I've been giving today which is that

pte) this is something that — cauda equind syndrome '

1171 is something that is better to-be dealt with

e urgently, but even with immediate of very rapid’

(g surgical decompressmn there can be contmumg

o neurologic problems: = ¢ ,

1 You can't guarantéé that operatmg g '_

2) within a certain time frame, for instances as

|23 we've gone over, is magical or that is the .
" g window of opportunity. I have hot ever lead
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Page 129 Page 131
111 studentsto believe that there is such a window i1 haven’tmade a determmatlon asto how that w111
i of opportunity, - 121 work, -
@ Q:Of coursethere s NO guarantee in your @ " BY MR. LINTON:
@ business,but isn’tthe whole reason for urgent w  Q: Haveyou calculateda charge for doing
5] surgery is because you expect that there WI|| be i that?
s some improvement after surgery?: - a g A: No.
m A That’swhyyou do surgeryis you hope m  Q: Have you ever had to travel out of
(7 to make the patient better or preventthe @ town to testify at a trial?
g patient from getting worse. @ A I’vetraveled out of town but never
pop  Q: Again, I assume you don’thave any 10] traveled out of state.
(1 written materials that would contain any 111 Q: What do you charge — do you have a
[12] information on that topic from your lectures? 121 current fee schedule for testifying at trial?
(18] : 1don’t,not the toplc of cauda equma 15 A: What I had charged in the past for. -
{14) syndrome 14 testifying at trial is $800 per hout plus travel
#sy  Q: Is there a different pohcy in place 15 expenses. Usually those have been very .
te at the University of INlinois compared tQ: sy e e 16] limited. So I'm going t6-have:to: think abour
171 Northwestern in tefms of your mvolvement asan’ 171 that. I haven't really thought about it for' -
(8 expert in legal cases?. . . : : 18 coming to Cleveland if I need to do that
ng  A: I'wouldn't say it’ 5 dlfferent I . v s 199 Q: What do you charge an hour to rev1ew
o thirk it’s prudent to keep it to a very lnmted S 201 records? .. ;
211 amount of time and not let it interfere with any a1 A $400. sy
g Of your responsibilities with your real job, and 227 Q: Togivea deposmon?
res] usually the amount of time that we spend doing 2a  A: $600, s
r¢) this is reported. S there’sno change I'would . 24] Q Have you ever worked before for
-Page 130 Page 13:

[y say that would be s1gn1ﬁcant

@ . Q: Is there any ‘Wwritten polxc1es of -

e procedures or gmdehnes concernmg that topzc’
#  A: No. o

51 Q: The fees that are paxd for your Work

6] 4 an expert witness in legal cases, is that -

@ the university?
@ A Well, it's dxscretlonaty 1 thmk P REE
g could go to you.You could use it in that Way, :
1111 but you could also do it through the umvers1ty
112 billing systen if that was your desn‘e
pa  Q: Inthis case it’s gone through - your
04
[1§)
[e]

=2

the university?
A: To the state, it has, that s correct

own personal funds as opposed to’ bﬂlmg through

{71 money that goes dJl'CCtlY to you or does it go to e |

i}

i1 Ms. Chrisafi of the'law firm of Jacobs, Manard -

i Tushwin, and Caler (phionetic)? That was firm i m .

18] Ohio that ba51cally defended a company called

1 PIE which'is thé largest’ malpractice irisurer of -

51 physicians in Ohlo D1d you do any work for

6] that firm?

m A: Idontthmkso Ithmkth1s1smy :

i first contact with them, But I think I nught _

@9 have been sent one other PIE'case 2 long time -
w0y ago. I cettainly never had to go to Ohio. 1

! 11 think it just sort of dmppeared and I dont.
" 127 remember the details of that. But I don't

113 recall any previous work w1th Ms! Chnsaﬁ or
p4 this law firm or the other one that you ’

15 mentioned.

16]  Q:OrMr. Torgerson I assume? O

07 @ Do you anticipate changmg that7 , A: No, this is definitély the ﬁrst case -
i8] MR.TORGERSON: Ob)ecnon Go ahead and g I've wotked on with Mr. Torgerson :
fe] answer. ne  QrAreyou domg less legal work now that

[20} BY THE WITNESS

20} than you did when you were at Northwestern7

11 A: Idon’tknow. I’ll have to see what . en A Yes.
ez my academic and laboratory needs are. For ez Q: You have less tlme? :
i3] instance — well, | haven’tmade — if I come to ra A Yes.

124y Cleveland to testify if and when, I really

24 Q: Are you accepting new cases’>
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tr A Yes, selectively. t a treating physician where you were asked to

@ Q: Tell me inwhateverway you can @ give depositiontestimony in an auto accident

@ quantifyhow it’s different now than it was at @ case or Workers’Comp. case or something like

11 Northwestern. # that?

® A It’squantitatively less, maybe 50, 75 s A Thisis correct. -

® percent less,something like that. © Q: The 2 percent or 50 Of your practice

m  Q: How many cases do you currently have? m that involves legal work,would that include

m A ldon’tknow. | keep a little office ® those cases as well?

19y that just holds records on cases, and most of @ A lwouldn’tsayit’s of my practlce I =

110} those cases are from quite a Iong tlme ago 1097 would say it’s of — :
1 1995,1996. e s R 113 Q: Professional timez..-
ny  Q: Yourpremmm Tife? Sl 1 A —ny worklng tlme Cael
us;  A: My previous life, And I Would . 133 Q: Which is how many hours awcek
114] say — as this one actually started in my-. 14] approximately on a good week?
usy previous life.1 would say there’s probably 11 A: Depending if I'm looking at it or if
wer something like a dozen cases. sitting there, andv 161 my wife is looking at it | would say probably I =
171 1 don’t-knowat the bresent time if those are 171 amworking probably more than 80 hours a week.
ug; just done or if they’re going to go to trial or 18] Q: Whenwas the last time you gave a
re; what. I think there may activelybe one or two 1] depositionin a case where a patient — excuse
120} other casesthat 1”mworking on. When | give a 201 me, for a plaintiff in a medical malpractice
211 deposition, it’susually because I’'ve been a 21] case?
122) treater. 21 A Usually it becomes a little fuzzy to 7+ ¢
3 Q: Let me make sure I’mclear.The 231 me because what’shappened in the pastisa
1247 number of cases that you have you said is like a 1 lawyer has sent me a patient and then I become a

Page 134 Page 136

i1 dozen and then you said one to two other cases.

iz 1 was confused.

B A What | meant by that is | have onfile
4] maybe a dozen cases. Other than this one
5 there’s maybe one or two others —

B Q: Active?

@ A; — that, you know, I have received

(&) communication about, say;this year.

o Q: Isee. So the others are there if and

—

ri0] when, but in terms of active c: ses, there would :

11 be just one ortwo?

nzr A |thinkthat’sanaccurate -

rie] characterization,yes. :

ng Q. Are you acceptingnew casee four revies
s interm of case a month, a case every six

re) months? Have you set any sort of goal or liny
7 for yourself inthatarea? ... .. .

el | haven’tany sort of eoat. 1 wonid
e I|m|t it to only an occasional selective case,
[eo} YES.

el Q Fwelookatinterm the course of a
1221 year,are we talking a couple a year?

3 A: Right,a couple cases a year.

24  Q: Separate fromany work you’ve done as

pi treater,but | also get involved a5 an expert.

21 So that has probably happened this year, maybe
i last month where | was atreater, slash, expert.
w  Q: Is that in a malpractice case?

B A: Oh,inamalpractice case.Yeah,

18l within the last five or six months | was

71 probably deposed as a treater and then they used
1B me as the expert in a malpractice case which has
@ subsequentlysettied.

g Q: Forthe patlent’7

1 A: Yes. '

iz Q: What was the issue in that case,

i3 sentence or less?

4 A: The issue was head trauma.

5 Q: When before that did you last give a

8 deposition fora plamuff ina malpracnce

71 case? S ‘o

g A:ldon’ttecall, . ;

g  Q: Have you ever testified at trial for 4

o7 plaintiff in a medical malpractice case?

v A: No.

2 Q: How many times have you testified at

3 trial in a medical malpractice case for a doctor
4] Or hospital?

&8

£

=
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w A I'dsayabout half a dozen times,,.-. - ..
21 probably less than ten, in that kind of" range

@ Q. Have any of those aside from the one .- ;.

14 cauda equina case we talked about involve the
8 issues in this case or relate to. the issues m
6} th|s case? ,

m = A: No.

g Q: Interms of the number of cases, 1t s

o still the overwhelming majority that would be. :
o) for the defense in a malpractice case as opposed
11] to the plaintiff? If you look -
pa  A: If terms of testimony, yes: In my :
i3y previous life I've been sent cases to- analyze by
wa plaintiff's attorneys, an occasional case.So
¢85 in terms of case volume forgetting about
ie depositions,at one time it was more like 50/50
(177 or maybe in terms of the plamtlffs but alot.:
11g) of those settled, and I never had to givea -
119] deposition and never tesuﬂed at’ tr1a1 for
[20] them.

e .Q; What do you expect - tax nme 1s ]ust
{22] completed What did you make last year from
{es] your legal work approxtmatel‘ (IR e
24 - MR. TORGERSON: Objection;

Page 137

|ne  Q: Has there been anythmg else you ve
«{1e] been asked to do between now and trxal in thls

~1115) records. Vi
~{nel  Q: In case rewews hke thx ; case7

: Page 13¢
] governmental enttty7 » 3
8} Q When was the last nme you Were
1 involved in that soit of work?

©  A: Unless, of course; you consider the G
i1 University of Illinois a governmental entlty
m  Q: Well, separate frofm that, I'meanini -
el terms of insurance exams or Workers’ Comp,
o Social Security, anything of that sort?

oy A: Anything that I do along those lines;’
(1] anything that mvolves seeing a patient is.

iz clinical work, and it all goes through the

p131 University of Illinois. don’t do anythmg

[14] mdependently other than lookmg at some

=

L =

w1 A: Right.

120] case?

1) A: No. B

e Q: Kmd of gomg backwards as you may orit
23] may not know our local court rules require that
(24 you give notice of all of the opxmons that you '

o . BYTHEWITNESS:

2 A:lIn terms of total mone; or m terms of b

[ percentage or what? .

[4] . BY MR LINTON
B Q: Let's start with both, - ; y
#  MR. TORGERSON If can you segregate 1t
7 please do so. g

8l BY THE WlTNESS

o A Well, mirktotal reveénues from:
110 legal cases were about in the year.2000 -
fi1] somewhere between $60,000°and $70, 000
el 2 'BY MR. LINTON

s} Q: Interms of percentage? a >
n4gy A It all depends on'net mcome or gross
118) income, things hke that. It would be’ about 20
(18] 25 percent. R
a7 Q: Of net or gross? :

e A: Gross. Ishould have my accountantm R

e here. 2
2 MR. TORGERSON. Don 't suggest 1t
2] MR. LINTON: He'll be next.

29 ‘BY MR. LINTON
3] Q: Are you still domg any insurarice
[24] examinations of exdminations for any.

Page 138

B 112 something about each httle pomt-
“ug - Qi Let’s start, '

i1 hold in a case in yout report and in

2 deposition. I want to'make sure I ledve here '
18 today with all of your opinions,’ R
4 Do you have any other opinions in this ™ * ¢
15 case that we've not covered either in your:™ """
(8] feport or in your deposmon here today’ P
m - A: Well, it’s a little bit of a: hard

B question to answer.I know you need to get the
l9) opinions, but for instance,16ek at all these.

- Page 14C

© - |nar flags on these depositions. I ﬂagged them -

11} because either I'had a'little opinion or thought

4 A: I'd have to say that I thmk friost of

" |us the gist of things I've been able to get out”
“{el here. I think I've made it very clear that the

ti7 preliminary report that I'gave d1d not express’ -
t1el all of my opinion — I hada lot more oplmons P
i1 about, for instance, the deﬁmtlon of cauda’

“lle0] equina syndrome and how Ms Plkkel’s condmon
21 telated to that, 7 e '

- {1221 So I think I've g1ven most of my :

23] oplmons but for instance, if I'm asked do

[241 agree with Dr. So-s0 about this particular -
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1] issue, it might trigger another opinion, .. , .- ..
2  Q:Iwantto make sure I know all those

@ opinions. I'm happy to go through these - - -

11 depositions with the tabs and tell us what the

Bl
18l

opinions, if any, you have.. . i
A: Okay. Can I tak httl' break

mn -
81 (WH:EREUPON A recess wias had.) : .
9] “BY MR. LINTON
1oy R

Q: Idon't want to be surprrsed at:
trial. . :

A: We want to grve all the opinions::
Q: If there’s anything else you have, I -

Q)]
{12
1]
4]
s time we talk before trial. If it means going

ptel line by line every piece of record,; I'll stay as
17 long as you want to of come back Iflt s )ust L
118 a matter of focus —
19

MR, TORGERSON It lsn T a matter of staymg RIS
(201 as long as you want to. He’s indicated that he - .-

- Page 141

significance of the tabs are and what addrtronal.t_- o S

want to know about now because it’s the last el
s
~|uer closer the speaker., Looktng at Dr., Spanner’s

rz11. has annotated his deposmons which we've now

a2 been looking at, we've 100k1ng over for the last * =

29 three hours. - -/
rs MR. LINTON 1 haven t looked at any

- |ty that —
{3
- {13 terms of any of: h1s opmrons

1122}
“|123]

_ ] . . Page 143
111 you may want to know about. - '
@  Q: Lee’sstart if we can withi TR e
@ Dr.Spanner's depositionand just-hote the page S

4 you have tabbed, and tell us the significance, -

st if any, of any of those pages in terms of your

6l oplnlons
l.m ~ MS. GORCZYNSKI: What deposmon are we-

@ startingwith? .

g MA. LINTON: Dr, Spanncr
40 MR.TORGERSON: Every page

_ verY Page R

MR. LlNTdN Every page that matters in o

“BYTHE WITNESS‘

{14} .
A Well, I would say‘— I'm going to move '

1171 deposition, I meaf; most 'of it if ot all of

~|nay it — I'm going to go through it kind of v
{i1s1 quickly — but I agree with hitn. So ih most of *
Areo) these tags they were key poiats m whrch Iwas

1] in agreement wrth him,:
. Pt BY MR. LINTON L T

Q: Could you just for the record 1dent1fy LT R

4 the pages that you've tabbed. - Lt

m deposmons
@
(8l opportunity. -

w1  MR.LINTON: Thev're here. .. .. ;
51 MR.TORGERSON: He had — and" you chose to
1 proceed the way you do.I'm not crmcrzmg

71 (WHEREUPON, 4 recess was had.)
L] . - BY MR. LINTON
o Q:Tluy to speed this up,but I -
tiol believe I've covered the opinions that you have
(11 given. I'understand that obviously the opinions -
p2 that you have today conflict to some extent Wlth
113 the deposition testimony of other witriesses in'
p141 this case, in particular Dr. Bell and Dr, Yates,
[1sf OUr emergency room expert. . =
pe)  Butif there are any new. addrtronal
(171 opinions that you have based on these tabs I :
g want to cover those. If it’ssimply that you @ . -
(e} disagree because you've given the opinion why
1] already, we don't need to-get into that.. - . -
211 A: Ithink I understand the questiofi is
22 to get out my opinions, and I think that if I -

MR. TORGERSON: You certamly had the i

Page 142

' RN
]

123 just kind of skim through these, it will refresh .. - -

{24 my memory about other opinions I may have that

= H18]

s _ Page 144
m  A: Yeah.Itagged 31and 32 and 33and

= 35 and 38.Alot of these tags, though, are

- @ just for important points in the case such as it

1 may be an 15-S1 herniated disk, something like
@ that, and a witness or someone that ‘was deposed _
1] might have said that so I may have‘tagged that.

| m It doesn’t really reflect ona ma}or oprmon of .
- @1 mine.

Butto contmue 39 43 44 47 56;:
57,60,63,74,77,79,83,85,87. T 'was :
noticing things like hi§ knowledge of neurology
1z and so forthwhich was good. I was agreeing
a1 with most of his opinions,for instance,about -.: .-
14 cauda equina. A particular thing was.that I'was -
aware that he was knowledgeable about the things
that could possibly cause urinaty retention

18]

16]

- 1 which was the diagnosis obviously of Ms. Prkkel

)]
[9)
0]

in this case when she presented to him. -
He confirmed in his deposition the
26-hour time frame of the urinaryretention. Me
i did appropriately on Page 56 include cauda
121 equina syndromeis part of the differential
w1 diagnosis for Ms. Pikkel. I don’tknow if this
4 isthe kind of information you want. .=
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i Q That's okay,yes. -, i

@m A Ithoughtthat his kno ledge ofwhat B

1 the cauda equina was and his understanding of

4 the time frame was good. I'think his treatment

15 of putting the Foley in ebviously was. s B
1] appropriate. He said hi¢ dxd a neurologlc

m examination. :

@  There was this issue of tweakmg of -
g the nerveroots. It's an op
ro agree that canoccur.Asa .
1117 might also be called to use a medical term
(121 instead of the more understandable lay:men s térm
e it might be called a neuropraxra '
p4q QI Bruising of the nerve? = = R
nsi  A: No, praxia means a temporary nerve or
e} Nerve root injury. .-
w77 Q:Howcanone deterrmne whether itsa’
(18 neuropraxia Versus external damage of the nerve?
ne;  A: Neuropraxia is going to resolve more
120 quickly.
7 Q: But there is no way to know 4t the -
(22 time she presents to the ER whether it isa -
1z3) condition that will resolve ora condition that S
24 will become permanent, correct, Because as of

1] that point of time absént ati MRI? - -

1 A: As far as the bladder problem true, :

@ but I think he could 4lso ‘use that in‘terms of

# the numbness. The numbness when he saw her in

5 the emergency room; meafiing Spanner which would

@ be the first emergency mvrsrt the numbness

@ had resolved. o

@ Q:IIf youbelieve Dr Spangery oo

@ A Correct. So firy opinion t that I'm
to conveying to you today is that the explanatlon
ti1 of tweaking ora neuropraXl fora't
112} numbress I believe is vahd
gy Q: But you know he 5 now Wrong? _
(4 A: I'msorry? e i ‘
#s  Q: You know he’s wrong, it wasn't )nst a
[i6] tweakmg of the nerve7 ; R
7 A Well, you | have to’ drscnmmate = o,
v 1 can't agree with that.To explaxn my answer
{19} you have to d1scrxmmate what nerve is being
120} tweaked. Now, the nerve ot the nerve root going
{21} to the bladder was permanendy damaged and
22| that’s what I said in my report. :
s Q: Sothere was no tweakmg of the nerve
4] as it relates to the bladder?

Page 145

Page 146

|ust resolved then that 1

' e Page 14
1 A: Twouldn't saytl o
121 would say that was petn
@  Q: So Dr.Spanner was wrong to say that
1 it was simply a tweaking of the nerve that lead
15 to her urindry reténtion? SRS
@ A: Let me look at what he saxd :
m MR.TCRCGERSON! Let me mterpose an’
e objection.
] .. .. BYMR:LINTON: .-
po Q: Youdon't need to look at the'exact
111 time.Assume that if ofie Wwas of the opinion -

|#21 during the first presentation that it was merely

18] atweaking of the netye that caused the urinary
14 tension, that would be mcorrect?

“|tsr A: You have to put yourself ba k mto e

tej 1996 in the emergency room. ¥
nn Q: No.We kno that that Was wrong, »

{18} correct? :
ng  MR. TORGERSON I’m gomg to —_—
[20. "BY MR. LINTON:

ey Q: Imnottalking about what he knew—' STl
2z MR.TORGERSON: — IS

23} objection. Lo o
R4 e BY MR LINTON

e S LR - Page 14
{11 Q — Or should have known I'm talkmg e
21 about the facts. E ' .
o) The reality is it Wds ‘not 4 tweakmg e

14 of the nerve that caused the urmary retennon

5] correct? o

@  A:Ithink it was vahd as part of the i

m differential dmgnosxs I thrnk it was— 1"

@8 think at this time it wasaveryreal " = -

[ posmblhty But now with hindsight and in my
(1ol opinion, as you know I have sard I believe that
i1 the damage to the nerve roots goi '_g to'the " -
(2] bladder was not a tweak but was’permanent and
113 that it had been going on for 26 hours,
n4  Q: Likewise, if the nurnb"' s had | not
, was pot due 10 a
rve but due to the dxsk

—

[e] tweakmg of the
[7 hermatlon?
ne  A: Now,it could
g words, a disk’ hermanon could cause a tweak or
o] a neuropraxia. So I think for the numbness that

"|[21} 'was present and then resolved tweakmg or ;

[22} neuropraXla was correct o
g Q: Assume it does not resolve assummg
124 the time she'presented to the ER visit number 1
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Page 149 Page 151

1 she, in fact, had perineal kneel numbness i1 once again,go ahead and answer.

iz still.If that’sthe case, could that still be.. 12 B BYTHEWITNESS, AE s

13 at that point simply a neuropraxia ot is that . m A Whathe didwas his history and. :

14 due to more serious damage to the nerve roots _ 4 neurologic exam, and the patient did not have

5 caused by disk hernlatlonfollowmg chiropractic . 5] the manifestations of cauda equina syndrome.

11 manipulation? 18] BY MR: LINTON:

m A ltstill could be aneuropraxxa at 1 Q: Youwould agree that if he did not do

i that time. t&) a neurological exam, that that, in fact,would

@  Q: Ifitis neuropraxiaat that tlInC, ) &1 have been below the standardof care because he
1] isn’tthat all the more reason to get inthere 10} could then not have ruled out cauda equma’>

1 and do surgeryto rellevethe pressure off the ... . 111 MR.TORGERSON: Objection: = ER

{21 nerve root? - o 17 M8, GORCZYNSKI: Objection.: -

naw MR TOHGERSDN Ob;ecnon vvvvv 13] BY MA. LINTON

[14] BYTHE. WITNESS 149 Q: Would it have been appropriate? ..

s A: No,that doesn’treally follow . 151 MR.TORGERSON: Objection. P

pe] logically because a néuropraxia is a transmnt PR 16} BYTHE WITNESS. i
17 deficit. By definition the neutopraxia is going ., - 177 A: He did a neurologic exam, .. oo

18 to resolve without sureerv. Da vou see what ] 18] BY MR. LINTON

tier mean?So no. 199 Q: How do you know that, Doctor? - =+

20} BY MR. LINTON: 200 I'm not going to ask you to take

i1 Q: Doctor, if the tweaking of the nerve.. . 21} sides, Assume that he did not.

121 was part of differential and the cauda cqmna PR 27 A I’mwaiting for a question.
123 syndrome was also part of their differential, 231 Q: Assume that he did not do a neurolog1c :
124 isn’'t a doctor required first to rule out the . 21 exam,what did he do to rule out cauda equina

Page 150 Page 152

{1}
2
3
4]
]
[8]
7]
(8l
5]
[10]
1
[1e]
18}
(141
15}
{18}
{17
18]
[ta
Pol
{21}
22}
{23]
[24]

more serious conditionthat can be treated
surgically before he goes and makes the . _
conclusion it’s simply a tweaking of the nerve? :

MR.TORGERSON: Objection.

BY THE WITNESS:

. It depends on the individual -
S|tuat|on and keeping it on this case, no; I .
don’tthink he was obligated to do an MRI. I
already answered that, " .. - .

BY MR. LINTON:.

Q: what did he do to tule out cauda
equina syndrome from his dlﬁa’mtmlr’?How dxd
herule that out? ..

MR. TORGERSON: Objecuon

MS. GORCZYNSKI: Objection. .

BY THE WITNESS .

A: Cauda equina syndrome Illgo through

this again. | hate tu beat a dead horse too.
BY MH. LINTON:

Q: He used that term, Doctor. What did
Dr. Spanner do to rule out the cauda equina
syndrome that he had on his differential?

MR. TORGERSON: Objection;this has been
asked and answered. But since it’s been asked

t11 syndrome?

71 MR.TORGERSON: Note an Ob}CCtIOII

@ BY THE WITNESS:

w A I’veasked this many times, cauda

151 equina syndrome is a clinical presentation. She
181 did not have cauda equina syndrome.

m BY MR. LINTON:

® Q: Sohe waswrongto put that on his

@ differential,which one is it, Doctor?

101 You said you agree it should have been
111 on his differential. Now you're saymg it

12 shouldn't be on his differential;

133 MR. TORGERSON: Ob_]eCthIl .

141 BY THE WITNESE

151 A: Ithink the differentialyou could o
17 make very broad. | mean, in your differential
171 you could include mfecnon leprosy Thc

18] differential isbig. .. .=

ta BY MR LINTON

200 Q: Would you inctude 1eprosy here,

211 Doctor?

21 A Well, ﬂ]lrkleprosyrmght bea

23] possible cause of cauda equina syndrome.
2«1 @: Would that be on your differential?
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i A: I'was trying to answera question by« ©7...:

2y making a point. In 2 differential diagnosis,

i8] you keep it — you keep it broad-and you think -

) about all these different things, but what you

5] treat is the patient. The treatment that was

6 given putting in the cathcter I thmk was thc

iy approprtatc treatment.: SRR

18]

{2
10}
{11
{123}
(al
(14}
1]
[16] -
17
18]
18]
20)
1]
[22]
2]
[24]

£

BY MR LINTON
Q: How dld putting in a . = .
catheter — assuming he did not do a neuro exam,
how did putting in a catheter rule out cauda
equina syndrome from hi§ differential dlagn051s?
MR.TORGERSON: Objection. . .
MS. GORCNNSKI: Objectioh. -
. BYTHE WlTNESS
A; You're askmg me a question that
doesn’t make anv scnse
' BY'MR: LlNTON e
Q: Because What he d1d doesn t make any
sense, Doctor. '
MR RUFF: Ob]

BY MR.LINTON:. .
Q: Ifit’s on hlS dlffcrentlal and he-

Page 153

A |

14

|19
“|zu the problem that the patient came in w1th
s
- [22)
i

Page 15¢
1 That doesn't say- anythmg about the '
12 lumbar disk, But it says — it speaks to the
g fact of someone havmg cauda equma syndromc or
[4] not. :

5 BY MR LINTON e e
B Q: 'Well, Ithtnk we're atguing over o oS e
1 semantics I understand they are very unportantv_ SRS

to you. Hear me out, I understind that you'te -

using a medical, technical definition of cauda

equina syndrome Lct s call it lumbar dlSk e

hérniation, : ¢ L
What did Dr Spanner do to rulc outa

lumbar disk hermation durmg the ﬁrst ws1t to

the ER? : =

{g]
(8]

1)
[12)
{13}

05
]
171
[

the pattcnt and did the xammatton focused on‘ :

BY MR. LINTONL_
Q: Now, assuming he did notdoa’ '4
neurologic examination, did not’ chcck w1th i

241 pmpnck sensation, d1d notdo arectal

doesn’t do a neurologic’ cxammatlon he hasn ¢

ruled it out. If he doesn’t do an. MRI, he::.:
hasn’t ruled it out; isn’t that nght?
MR. TORGERSON: ObjCCthﬂ

BY THE WITNESS i |

v
@
3t
“
Bl
(6l
i
(]
l

[10]

f11]

12l BY THE WITNESS L

fa A He can fule out cauda equina syndrome

(4 simply with a question: Let me illustrate this, -

11s] cauda equina syndrome as we've gone: through the

ite] very beginning is a collection of different

i7 findings, okay. If those findings are absent;”

wa if aperson does not have pain-= really 1fyou

A: No —
BY MR LINTON

Q: Let me ask it this way; * Sy et

A: — he cii rule out cauda cquma e

trying to answer one of your last scvcral
questions.

Page 154

MR. TORGERSON: Waita minute; the doctor s

1{14]

t1er come right down to it if you’re talking about .+ -+

120] cauda equina syndrome-in the strictest sense, if
1] you ask the patient, are you in pain, and thcy
[22) say, no,you could make an argumient for the fact -
ra that the person doesn’t have cauda equlna

124) Syndrome. v .

aiikl]

~|uel

v

C (24

e ‘ i Page 15¢
examination, what then d1d he do to rule outa , :
lumbar disk herniation? i - S
MR. TORGERSON: Ob]cct to thc hyp 'th
assumptlons

1
@
B
[
[5]
(6]

BY THE WITNESS
A: Same answer, he took thie’ hxstory and”
examined the patients extremmcs’ and did an
examination that he thought was approprxatc

BY MR. LINTON: = ™~
Q But the appropnatc examingtion for a

(6]
@l
[10]

(21
i

reqmrcd to doa propcr cxarh?-

5] :
MR TORGERSON Objcctxon :

i

back pam was fiot havmg leg® pam He ‘would”
have had to have'been psychic t0 —

Q: To do a simple cxammanon’ :

A: — think she had 2 lambar "
radlculopathy ora 1umbar disk herniation. Th1s -
was an unusual presentation for you want to call

[19]
[20]
[21]
122
[29)
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e Page 157
111 it 2 cauda equina syndrome.He did what was
(a1 appropriate. With hindsight we know that she
(31 had to have disk surgery the next day..
@ Q: Would it have been unreasonable for
5 him to do a rectal examand for him to do a
8 pinprick examinationfor sensation of the
71 perineal area? , o
B MR. TORGERSON Ob}ectlon S e
5] . - BYTHE WITNE ”S

o A: Would it have been unreasonable? I :

111 don'’t think the patient necessardy Would have

ug liked it, but — R T

{13 t . p NMR. .

g Qi l thmk she wou.ld have liked it very _

t1s1 much, Doctor, if it had led to.the djagnosxs of

ue her disk herniation and led her to have an

17 earlier surgery that Dr, Bell, her treatmg :

ey surgeon, said would. have made a dtfference

ro that very much. .. ST e
et A That’sa statement I need ay
2] question. . e
3 MR.TORGERSON: Idontthmk you can S
t24] respond to that. ‘ 3 S

Page 159
m  MR.TORGERSON: Objection.
@ BY THEWITNESS:
@ A ldon’tthink it was mdtcated to
i order it,
) A BY MR LINTON
@ Q- Assuming a doctor suspected a disk RE :
i herniation in a patient that has a 26-hou - %0 72
i1 history of being unable to void, what should be
g1 done to rule that out frorn the dlfferermal
101 diagnosis?.
1 MR TORGEHSON Ob]CCﬁO
12) L ‘BY‘MR: LINTON:
1 Q: Full hlstory,afull examination,and %
14) assuming the examination shows persistent.— =
15 perineal numbness and a lack of rectal tone, at
18) that point would an MRI be’ approprlate?
1, . MR. TORGERSON Objection,. ; - R
18 o Lo : BYTHE WIT ESS o
19 Al Yes R F RS
20) BY MR LINTON ,
2 e If at that point the MRI showed 4 disk -
22) hermanon even if it was smaller than what was -
23] shown on the second ER wvisit, would a:
24] neurosutgical consultation be dppropriate?

Page 158
m - BYMR.LINTON: .. . . .
@ Q: Would it have been unreasonable for ey
@ himto doanMRI? . . ST
#  MR.TORGERSON: Ob)ectlon, asked and

5] answered.
©  MS. GOHCZYNSKI Ob;ecnon .
m ... .BYTHE WITNESS

m A I don’t thmk an MRI was mdtcated
o based on the presentauon that, day W1th
o] Dr, Spanner ,
{11 BY MR LINTON

na  Q: Would it have been’ unreasonable?

s MR. TORGERSON Ob ection.’

14 . BY THE WITNESS

s A: Ithmkmmost-——ldontknowxflt .
t1e] would have even been approved because there was :
71 not an indication to de.an MRL., -, -
(18] BY MR. LI TON i
sl Qi Approved by whom by an msurance CN
1201 company? B A T e I e A
@1 A Yeah. ' BT
227 Q: Assume that the patient would pay for

123 it anyway,would it be unreasonablefor a doctor

1247 to order it? e

—

Page 160
¢1 MR.TORGERSON: Objection,
@ MS. GORCZYNSKI: Objection. S
8 MR.TORGERSON: Asked and answered
v THEWITNESS: Couldyou read that questlon
181 again.
)] BY MR. LINTON:
m Q@ I'll withdraw the question:Assume 7 &
@ that the MRI was performed during the firstER
191 visit and showed the same size disk herniation,
101 We can agree then a neurosurgical consultation
41 should have been done?
12 MR.TORGERSON: Objection: . ¢
13] =+ vt .BY THEWITNESS: oo
14 A: Let met make sure I understandthe::*
18] question. So. what you're saying is thatifa- .
i6) patient comes into the ER with all these' = 7+
171 problems including the urinary reténtion;-
18] including the history of back pain, mcludmg
191 the chlrogmctlcmanlpulatlon SRR
20] . BY MR: LINTON
27 Q: Let me ]ust be clear 50 I can lay it
21 out for you. o
231 A Thanks. ... l‘
2y Q: Presentsin the ER Wlth a 26 - strlke

Page 157 - Page 160 (42)

Min-U-Script® ESQUIRE DEPOSITION SERVICE - CHICAGO

[



¢

.. BONNIE PIKKEL, ET AL v.

MARKZANNE’ITI D.C., ET AL

HERBERT H . ENGELHARD, M.
April 25, 20

Page 161
11 that. ' L
@ Presents nthe ER wmh a 26—hour L e e
3 history of being unable to void followmg
@ chiropractic manipulation. the phvsical
51 examinationis performed and shows no rectal
i tone, shows perineal numbness, and MRI is then -
m order which shows the same disk herniation that -
i was shownwhen the MRI in this case was taken.
) Assuming all of that occurred during.- EOR
tia the first BR visit, then 4 neurosurgical -
(1) consultation should have: been obtamed
ng MR TORGERSON 0b]CCt10n
13 BY MR. LINTON: . .. .
g Qi — correct?
ns MR, TORGERSON Objecnon

£

= 5

stet BYTHE WITNESS
A If we see all those thmgs I would
18] say, yes.

119] BY MH LINTON o
oy Qi Tinterrupted you when you :were' gomg

2] through Dr. Spanner’s deposmon Could you

22 pick up when where you left off, - T

g  A:Tthink I'was done withit. - - - R
iz  Q: How about Dr.Bell’s deposition?r_-:; R

=X Page 1¢
i1 ncurosurgcons would support coming up w1th a
iz figure such as 80 percent,55 percent; -

@ BY MR. LINTON:
l Q Would support any figufe?
5] It would not support a specific

8] ﬁgure that is correct. So that s an unportant
[71 opinion to come out, -

@ Q: You've made a dlsthtIOIl inyour -
@ reportand inyour testimony today between the
i) return of function or full funiction versusthe . *
1] return of any funcnon ‘thh réasonable medtcal

121 probability wouldn't you expect there to be wrth
i3] prompt surgeryand, let’s say, 35 hours versus :
14} 48 hours there to be the return of some -
15} function? -
16]
g A Well w1th the bladder it’s pretty e
19 much either workmg or it’s niot, Y d havc to
0} ask a urologist exactly about trymg o
] quantitate it and if some medicines ; rnay be able
22 to help. For instanee; you know, if Ms P1kkel :
%] is still having some. bladder problems today,
) don’t kiiow if she’s‘on medlcme for that, 1"

, Page 162
0] A Well, I've marked about probably 100 s
1 pages on this.In prefacmg ‘going through these

1] depositions, you satd that ¥
) different than-— @ = :
51 Q: That's all I want to'know about B

8  A: — Dr.Bell. So I would agree — . "« i

m Qi just want 1o make sure that there's -

@& nothing in these tabs thatis: gomg to trigger.

@ in you a new opinion that we haven t overed
it during the deposition‘today.
1 A: Give me a few minutes to scan through
112} ‘this. Let me ]ust see if there gomg to b
[13] any new opmlons R ; :
47 MR.LINTON: Ltnda I m assummg you don t -
i15) have any questions or do you? : ;
e, MS. GORCZYNSKI Ido not: S
{n i BY THE WITNESS
ne A For mstance thlS could be an- T
(19 important point. This opinion that if she had
o been operated on 9-4-96 her chances of having
(21 recovered without residiial bowel'and bladder
122 problems with hdve improved to approximately 80°
28] percent. lnmy opinion and | don’tthink the
241 medical literature and out kfiowledge as 7.

: ‘ ' _Paga 1¢
1 don t know if stie’s been evaluated for that. I :
12 recommend she be evaluated for that to’ sce if

18] true.
18] a BY MR. LlNTON
m  Q: You dxdn’t know that shie was sttll
18 self-catheterizing 10 to. 15 times a day in order
o] to urinate? Do you recall secmg that in her

iy deposition?

11y - MR.TORGERSON: That deposmon goes back to
121 1999 o1 ZO()O We'd like to take her dcposmon

7 MR.TORGERSON: I'm not sure he'did.
g MR LINTON With reasonabl__"medxcal

18] certatnty .
01

© < BYTHE WITNESS
A Ifthat in fact, is happening that
2] she is having to cathet hcrself you know,
] I would really hope that she is uder the care”
4 of a urologist so that if there is anything that =~ - -
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( can be done to help that that would bc done L
@ That's my opinion about that. . - e s i s
@  Dr.Bell on Page 75 answeredthat he -

{41 had no problem with Dr. Spanner, I agree with
[5) that. .

@l
m
18]
@
o}
]
0127
03]
1141
usl
el
17
ig]
e}
[20]
1
2]
23]
24]

BY MR Ll N
Q:1 beheve that sd mlscharactenzauon
of his testimony. - S
A: Well, you guys can ﬁgure that out
I'm just ngmg my Opindons, ..o ' e
Q: Did you continue re 'din
page — strike that.;
Go ahead, Doctor
A: Well, I want to draw attentiofi to thxs
time frarne on Page 111 of Dr. Bell's deposmon
and this is something we haven t covered. When 1
she showed up in the emergency room on September
5,1996,that would be the secondtime, itwas.
about 2 seven- -hour time pertod between when she
came in and when the surgery was: started TN
So I'm not being critical of that - :
seven hour delay because as, you know, 1t s my
opinion that if this sﬁrgery had peeti done at
three hours, four hours it wouldn’t have made

Page 165

ol

!
- |28 would you?
+ [ [24]

Page167
n1 of their availability to come and do the surgery
ra had they been called after her fist visit?
. MR.TORGERSON: Objection. =
“ BY THE WITNESS:
B A Well,Iwouldn't give a blanker.answer
@ that I would defer to Dr. Bell. I mjustonly “:« -
m pointing out an opinionthat addltlonaltlme
1 which you've recognized would have to be added
@1 to any possible intervention. Would | deferto ,
110 Dr. Bell, that would depend.You would have to™
i1 ask me specificallywhat | would deferto him
iz about. I've already admitted in this deposition’ =~ = =
yiey the way he did the procedure, I'm not critical "+ -
{14 that. S
s

BY MR. LINTON::"
Q: He says he could be there within five
117 hours of certainly within seven houts, the sime:
1e; time period as after the first surgery You

. |ue) would not disagree with that?

20}

MR. TQRGERSON Objecuon.
f21] g

BY MR: LINTON; +
Q: You don’t have any factual basi

A: Well,in mmoxs vou shoul really be

' Page 166
mr any differencein her long-term outcome.

@ Butwe have to realize that if it took _

@ sevenhours in the middle of the day.on the vth

@ | think it is very likely if you're coming up '

with atheory in terms of any alleged injury.

i that you would have to add that time period or

m even more because. it was late at night if you're .

@ going to be thinking about when the surgical

e interventionwas done if itwas done the day

ua earlier.

[ . - BY MR LINTON

pg Q: It's not gomg to be done when she ‘ ;

na; walks in the ER You would, of course, defer to-, s

114) Dr. Bellwho was-a 40—year = had a 40-yeat ..o
¢8) history of being 4 neurosuigeon: in Cleveland and

1e ‘was the former head of the departrnent there, you

17 would defer to Dr. Bell in terms of when he - -
p1e] thought he could « come inand. do the surgery had

el he been called after the ER v151t would you

{20] not?

ey MR. TORGERSON Let me ob;ect L

22 BY MR. LINTON::

s Q: You don't profess the workings of

1241 Meridia Hospital and Dr. Bell's group.in terrns

Page 168
1 available to the ER in about an hour as a
2 neurosurgeon if you're on call.So if he was
@ sayingI would get there in five hours, | don't
@ know if | could defer to that.That might not
51 be appropriate. It might depend on the patient.
s Q: If youwere the one coveringthis ER
71 on the night of the first:ER, you would have = »5 -
w1 been there-in an‘hour if it was 4t one of your
@ local hospitals or atyour university? -+ " . .
nor Ar No, | said thatthat’s the time frame L g
11] in which we need to be avaxlable e
p2r Q: To respond to a call?-s S
33 A: Right. So if someone had urmary : T
14] retention, | probablywouﬂdn’t have been caued o
is] at all. RIEEE
te1  Q: Let me ask this way, ;ust based on ' e
7] your own clinicalexpetience, best case scenario
181 you're called in coveringfor neurosurgery that
191 night; what would be the quickest you could get
20 in and do surgery assuming it was indicated?
211 MR.TORGERSON: Note an Ob]CCthIl But go
22; ahead and answer. :
23]
24}

BY THE WITNESS:
A If the MRI hadalreadv been-done. lass
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Page 169
[ than an hour.
2 BY MR. LINTON:
@  Q: Lessthan houryou could actuauy be
i in the hospital or in the OR? S
[s] A Inthe hospital and in OR
sy Looking at Dr. Zarnetti, "
m Q: Actually, I don'’t care about S
i1 D1, Zannetti. You're not offermg opxmons o”
g Dr. Zannetti,
po  A: We'll leave him out. I did rewew
(1 Pikkel's deposmon and I found justa few )
tz things. Really the fact that the painwas: - 5o
nay different over any particular time, my opuuon :
r4) is that clinically that didn’ treany have a lot -
ng Of significance. .-
g Q: The pain being the seventy of the .
n7 backpain? : Sl
ner A Yes. : ‘
w1 Q: Why would that hot have chmcal
2o significancein a case of disk hermanon?
1 A: Well, I think 1f back pam was present
22]
28]

significance, But 1f back pam 1s a httle )

e hefter a little worse. differefit in character

Page 13
m Buton the other hand, if someone says, 1’m
121 defecating on myself or my whole region is numb '
@3 I think that would have made it mto ;
11 so I'm giving that opinion.
51 Q: The standard of care requxred that if e
@61 there was complaint of numbness made by a
[ patient that should have been recorded in the .
@ record and you would expect that that would have
1o been recorded in the record, correct? '
1 MR. TORGERSON Objection, -~ =7 e
1] BY THE WITNESS

=

12] A: If it was chmcally sigmﬁcant In
13 otherwords —
14 EY MF{ LINTON.

155 Qi You're saying it would have been -

16) clinically significant in thxs case. I’m saying
17} if, in fact, it was made™=" ©

199  A: There'sa dﬁference between a httle 5
19 numbness and, for mstance, spmal anesthesxa
20) I think you can appreenate that: *

sy If someone says, 'm a little numb
2 back here, that might not be chn;eany
= significant, If one says, my entire genital. o
) area has no feeling and T can poke it with a pm o

£

-

&

Page 170
m provided that that difference isn’t radiating"
2z down the leg for instance or may be associated
@ with another neurologic deﬂcxt that d1dn’ g
1 have a lot of meaning to me: -
©  Q: Assume that she actually hag’
/6] excruciatingpain and also numbness through her
m mid section even before she goes to the '
i chiropractic,would that suggestthat she’s
starting the disk herniation or starting the
o) compression of the nerve roots even before the
1] manipulation occurs?
#a  A: Thatwould be more suggestlve of that
{a] yes.
{14] Another thing is 1fshe had= I don t
s remember exactly where this i isin her
we; deposition, but if she did have a very
17 significant complaint of numbness, if that were
(g true, I think it would have been recorded by th
nel nurses and doctors seeing hcr m the emergencv
[20} room. :
f21] Q You hope it Would be recorded?
122] : 1 gave you an opinion saving that a
(28] doctor can’tput everything that he does into
1241 the opinion — or into the record, excuse me.

—
=]

: ' o Pag_e 17:
4l and there s not}ung there ‘that dxfferent K
1z That wouild have made it into the medical record
@ and that should have been in the med1cal record
4 Q: Standard of care would req_uxre that7
5 MR. TORGERSON: Objectioti. '
& MS. GOHCZYNS Kl Objection. « i
m S *BY THE WITNESS :
@ A: Pmnot an emergency doctot, but'as a
{9 neurosurgeon, Iwould have been mterested m
] that, yes. : L
) Inotein her deposxtlon and thlS st
12) important, that she has not had as of the time
a1 that this was done a repeat cystoscopy or
4 urodynamic study. I think if she’s going to say
5 she’s permanently m;ured or to what ‘extent
6] she's mjured I think that should be done. o
7 That's an opinion. Now wh rhe' ‘twﬂlget
& done,Idon’t know o S
9] The oxly two things T've got leftis B
w0} Villarosa who really I had no criticism of what
4 he did, and I'don’t think anyone else did -~
2 either. The plaintiff’s ER doctot, I'm not an
1 ER docter. TI'm lookmg at these opn'nons
1 through the eyes of a neurosurgeon obviously, I .

BN - A

=

=

o

=
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Page 173 Page 175
1 disagree with some things. . m school. Inmy internship I spent I think it was
@ QIlInallfairness thenyou’re notima 7 two months in the emergency room just working in
@ position to say whether or not Dr, Spanner met 1@ the emergency room. I actually moonlit or
w or deviated from<the'standatd of case, are you’ = @ moonlighted in thé“emergency room during my
©m MR.TORGERSON: Ob;ccuon R : # mining working in the emergency room.
5] MS GORCZYNS Kl Ob]CCthIl 8]  ThenasImentioned as a neurosurgeon -
m : BY MR, LINT. 1 myself or my ‘residents get called'about - :
@ Q: You're talkmg aboutthisasa : ) emergency problems: frcquently Saturday mght
[e] neurosurgeon? ol is a primary example. .
g MR.TORGERSON: Objection. [ &0 lp Q: Soyouare able to testify then about
[ BY THE w|TNESS 11} all issues as it relates to the standards of *
iz A: There’sno doubt that I’'mtalking iz} care provided by Dr. Spanner to Bonme Plkkel
fr31 about it as a neurosurgeon, and the clinical 181 is that your testimony?.- -
114 issue in this case is neurosurgical or 4 MR.TORGERSON: Note an ob)ecuon
(5] causation,that’s another medical term — | mean 15] BY MR. LINTON: _
e alegal term,excuse me. . ie] Q. You’ve gone back and forth, Doctor,in -
(7] BY MR. LINTON 17 all fairness.You said, | can’tdefer to the
te; Q: Let meask itthis way. . : 18y doctor because 1‘m not an ER doctor; but when
ity MR.TORGERSON: You’re mtcrruptmg hnn 1] you want to give an opinion favorable to
@0 MR. LINTON: I will interrupt him. w7 Dr. Spanner, then you say you are qualified. -
211 MR.TORGERSON: You will mterrupt h|m L a | want to know, are you qualified —
21 MR. LINTON: lwul »  MR.TORGERSON: Argumentative;:
23] BY MR LINTON e )| BY MR. LINTON:
g Q: Iwantvery sunplv do youordoyou .. up  Q: — across the board unequivocally to
Page 174 Page 176

]
A
8]
4]
5]
6]
7
18]
o1
(o]
]
(12
[3)
14
[15] .
[1g]
{17
{18}

not know the standard of care that appliesto an
emergency room doctor like Dr. Spannerunder
those circumstanceswhen he saw Bonnie Pikkel?

MR. TORGERSON: Note an objection. .

BY THEWITNESS:

A: | do forthis problem because as a
neurosurgeon I'm called into the emergency room
all the time. If a patient has a neurologic
problem, in my career | have to go inthere and
interact with the emergencyroom physicians,
absolutely.So in a situation like this, I can
give an opinion . . y
BY MR. LINTON

Q: Isee. . e

A: But thefe’s no doubt that I m not an:. B
emergency room doctot, and therc 5 other cxpert'
that are talking about that. =~ .~ .

So 1 do have some criticisms ofthe :

1o} plaintiff’s emergency room expett.. .

{20]

Q: Tell me what experience and ttalmng

211 you have with respect to the standards of the

[22}
{23]
[24}

care of an emergency room doctor. .
A: Sure, I mean, emergency room medicine
and emergency situationsare covered in medical

1
2]
[3]
41
181
16}
7
(8
o)
10}
i1}
12
13
14)
15}
6]

the standard of care by Dr Spanner or are you
not? i
MR. TOHGERSON Argumentatlve asked and
answer, mis leading.
BY THE WITNESS:
A: Ithink as it relatesto '[hIS case I
can give an opinion. .
'~ BY MR. LINTON
Q: Onall issues as it relates tc
Dr. Spanner's treatment to Bonnie Pikkel during
the ER during her firstvisit?
MR. TORGERSON: Objection;asked and
answered.
BY THE WITNESS:
A: Can | ask a point of clarification,
what do you mean by all issues?Do you mean the
emergency room physman caII schedule for that

day?
BY MR LINTON
G: I'm talking about anything that he did
in his history,examination, diagnosis or
misdiagnosis,and treatment of Bonnie Bikkel
duringthis firstvisit.
A: I'm qualified,

Page 173 - Page 176 (46)
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m  Q You're qualified and you're confident
(2 that you know the standard of care that apphed

Page 177

13 to an ER doctor like Dr. Spanner under those o

M1 circnmsrances?

5 MR.TORGERSON: Objectpﬂ asked and-,__

1s] answered.

m ‘ BY THE WITNESS ,

wm A I can be an expert about that of '
[s course.
[10) BY MR LINTON
u  Q: Have you ever been qualified in any,
11z} court to give expert testimony on the standard

p3; of care as that applies to an emergency room L

[14] phys1c1an7

[45] MR TORGERSON: Ob]ectlon A "”", ‘
(16} BY THE WITNESS

(77 A: What does that mean be Jualifie
18] 4 court?
{19} : BY MR LINTON

o Q: Has the court allowed you to testxﬁed

(1] onthat issue on the standard of care that . . . f'_ j N i S

221 apphes to an emergency room doctor_ 5
23 MR. TORGERSDN Objection. -
24) , BY THE WITNESS:

‘ m  Q: Why do you d1sagree?

"Page 17¢
t allegesthat perhaps Dr. Spannerhad falleninto - - "~
12 the trap of finding a possible explanation that
@8 was benign and talked himself out of ruling out
@ a more dangerous cause of the symptoms. He: =
i continues. | want to pomt out that T disagree * = -
] with that S

B  A: Because from my lookmg 4t the TECo1C
@ and understanding what was going on with
io; Ms. Pikkel at that time even separate from the

g1 issue of what Dr. Spannersaud in his: S8
-+ |nz) deposition, I don’t think it was a mdtter of h1m

pia] talking himself, for instance, out of the
(t4] possibility of cauda equina syndroine. She

115 didn't have cauda equina syndrome.

pel  Q: Ithink Dr. Yates —

" wn A No talking out was necessary.

. p8  Q Ithink Dr.Yates was sayingthere

g

that on the differential was a temporary

.1207 conditionversus a permanent condition that

1217 could have been orwould have been correctedby -

" 22 surgeryand that it was a mistake for the doctor

fza] PO go with the temporary condition as opposed to

24 the ruling out the more serious correctable

(1. A: Thave given testnnony, yes, in court

Page 178

1 about emergency room issues as they relate to

i neurological surgery, ves. . ii.»
“ BY MF2. LINTON
st Q: Specificallywhether an ER doctor met
[si or violated the standard of care of an ER doctor
1 under those circumstances?
B A Yes.
m  Q: I'msorry I interrupted you when you.
(10] were going through the deposition.
i1 MR. LINTON: You forgotyour flaccid
1i2) objection by the way.
ey MR.TORGERSON: Once is enough.
4] BY THE WITNESS:
nsp A You know, do you want me Po read the
te] pages where | tagged Yate's deposition?

{17 BY MR. LINTON:
f8 Q. Yes? :
g A: 7.

o Q: And if those represent any neW

[21) opinions, please let us know:’

2 A: 7.10.15.34.49.56.73.76. Lets

28] look at 76 because | disagree with this,and we
4] might aswell just get it out here. Dr. Yates

1

‘ Page 18
gt condition;ie., the 1umbar dxsk hermauon as
opposed foa metely tweakmg of the nerve
@ A: And in general if you're just try to

[ get my opinion, I dlsagree with his line of !
15 thinking, :

(51 Q: Why is that? e

m  A: Mostly because she just had the HE

e urinary retention without the other things that e

) would make — but you 've gotten this optruon out
tig) of me already, that part of it.” TR v
i1~ The emergency room doctor here

11121 mentions on Page 91 — youknow; I may have L g
g sklppeda couple offlagg" d pages: Let me gﬁe ce el
|t+41 let me put those mto the s e
|15 think that ¢oversit. &
‘e s talking about the Deurosurgeon.

Cord 86 77 1

u71 This is an emergency room doctor ,”,xpert talkmg
11g] about the issue of the neurosurgeon dealing with. -

'|te1 causation. So I'want to point that out that’s .
~|ze} why I can be involved here, '
Jen  Q:'Soyou can crmc1ze hxm but he can't

e criticize you? ' -
23] 'A: He can criticize me. That ] for the :
[24] jury to dec1de I guess and the court system.
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) Really that’s all I havc R '

@  MR.LINTON: Thank you. That s all thc

@ questions I have at this time. -

41 MR.TORGERSON: Is that 1t?
51 MR. RUFF: Linda, gothing at your end?

© MS.GORCZYNSKI: No questlons :

1 THE WITNESS: I better read.: -

g1 NMR.TORGERSON: We'll order 1t and read it.

9 MR.LINTON: A is the reports. B was your ...
tat old CV. October *98 CV,C.your current CV. D
4 iSyour file. | markedD 1,D2and D 3., <
tz individual records from that file. I think that
g covers it.

4 -~ FURTHER DEPONENT SAIT H NOT
(18]
el
7]
AL}
G
20}
@1
122 - -
[23)
4y

.Page 181 Page 183

{11 STATEOF ILLINOIS)
[3] COUNTY OF COOK) S B
4] I, LORIANNE McGUIRE a Notary Public
{51 within and for the County of Cook, State of -

18] Winols, and a Certitled Shorthand Reporter of

{71 the Slate of lllinois, do hereby certlfy: ,;
8l That previous to the commencement cI )
{91 the examination of the witness herein, the

10} witness was duly swom to testify, Ihe whoIe

1] truth concerningthematters. haral :

) 8S: -

e - That the foregoing’ deposﬂlo :
_{[19] transcript was reported stenographically by e, -
- |114} was thereafter franscribed under.my personal
{15 direction and constitutes a frue, complete and
116} correct record of the testimony gIven and Ihe A
{17} proceedings had; : : "
(18] . Thatthe said deposﬂion was Iak
9] before me at the lime andpldce specxﬂed .
0] Thatam not arelative ar employee R
14] Or attorney or counsel nora reIatIve or A

'8} the parties hereto, nor |nterestedd|re_cliy or:
{24] indirectly In the outcome of this actiom. ==

(1} INTHEDISTRICT COURT OF CUYAHOGA COUNTY OHIO ;

2] COMMON PLEASCOURT.. ., .,

(3 BONNIEPIKKEL, ETAL, " ) .

41 Plaintiffe . )

5] vs. ) No. 326207

I6] MARK ZANNETTI, D.C., ET AL.) '

7 "Defendants. o B
8] 1 hereby certify that | have'read the

191 foregoing transcript of my depositiongivenat'~ =
{10) the time and place aforesaid, consisting of -
{11] Pages 1to 181 inclusive, and | do-again ., :
[12} subscribe and make oath that the same Is'a.I_rue, o
{13 corréct and complate transcript of my deposition; -

1141 so alven as aforesaid. and. lncludes changes II

{151 any, so made by me.

(e} .
(17 HERBERT H. EMELHARD M D
[18] SUBSCRIBED AND SWORIﬂTO ’
[19} before methis  day

@0 of AD.200 .
21  Notary Public

(22]

23]

[24]

Page 182 A Page 184
SO N A IN WITNESS WHEREOF, 1 do heraitiito:set! "7 S

{21 my hand and affix my seal of office at ChIcago

[3] Mingis, this 30th day oprrll 2001. R

4 P

8] -

6

m Notary Public, Gook County,

& Illinois.

18] My commission expires 2-16-05.
ol o

1 o
2] C.S.R. Certificate No. 84-4269,

a ey

%
51
8
7
8
a1
20y
21]
22}
23}
24
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