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IN THE CCMMON PLEAS COURT

STARK COUNTY, OHIO

SANDRA T. SHONK, et al.,
Plaintiffs,
No. 2003 CV 00056

vs.

DOCTORS HOSPITAL OF STARK
COUNTY, et al.,

Mt it St e et Rt et s

Defendants.

Depogition of METHOD A. DUCHON, M.D., an Expert
Witness herein, called by the Plaintiffs for
crogg-examination, pursuant to the Riiles cof Civil
Procedure, taken before me, the undersigned, Joyce L.
Zingale, a Registered Professional Reporter and Ncotary
Public in and for the State of Ohio, at the offices of
Weston, Hurd, Fallon, Paisley & Howley, 50 Public Square,
Suite 2500, Cleveland, Ohioc, on Tuesday, the 14th day of

October, 2003, at 10:00 o'clock, a.m.
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1 ||APPEARANCES:
2 On behalf of the Plaintiffs:
3 {Via Telephone.)
4 J. Thomas Henretta, Attorney at Law,
120 EBast Mill Street, Suite 401,
5 Akron, Ohio 44308.
& {330) 376-7800
7 On behalf of the Defendants:
8 Weston, Hurd, Fallon, Paisgsley & Howley;
g By : Pamela E. Loegel, Attorney at Law,
50 Public Sgquare, Suite 2500,
10 Cleveland, Ohio 44113-2241.
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DIRECT CROSS

BEXHIBITS:

Plaintiffs' Exhibit 1

(Curriculum Vitae of Method A.

Plaintiffg!' Exhibit 2

(September 13, 2001 Report of

Plaintiffg' Exhibit 3
{Medicaid Consent Form)

Plaintiffs' Exhibit 4

Doctors Hospital Consent Form)

Plaintiffa!' Bxhibit 5

(Operative Report of Dr. Cain)

REDIRECT

Duchon, M.D.)

Method A. Duchon,
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METHCD A. DUCHON, M.D.

of lawful age, an Expert Witnegsg herein, having been first

duly sworn, as hereinafter certified, deposed and said as

follows:
CROSS-EXAMINATION
By Mr. Henretta:
8] All right. You are Dr. Method Duchon?

A

That's correct.
Doctor, I represent Sandra and Todd Shonk in this
case that they have filed against Dr. Cain. I'm

going to ask you some guestions about the opinions

that you've been asked to give and presumably will

Y

give at the trial of this matter next wesk.

[
W

If I ask a guestion that you deon't understand,
please stcp me and I will attempt to rephrase it.
If you deo answer my guestion, I'm geoing to rely upon
the fact that vou did understand it.

Is that fair?
Yeg, six.
And of course we appreciate audible answers, as you
know, sc the Court Reporter can take down what we

gay here today.

%3

et me gtart here with your Curriculum Vitae.

4

Did vou bring that with you or do you have it

nearby?
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A I brought copies today with me.

MR. HENRETTA: All right. 1I'd like the
Court Reporter to mark that as Exhibit 1.

(Plaintiff's Exhibit 1 was

marked for identification.)

By Mr. Henretta:
] Do vou have vour report of 5-13-017
Let's mark that as Exhibit No. 2.
Do you have those two consent forms?

MS. LOESEL: We have copies of those here,
Ves. I'm not sure I have an extra one. We
can make a copy for the Court Reporter if vyou
want those marked, and we can do that at the
end of the deposition.

MER. HENRETYA: Just so we have a note here
that the first consent form that simply sgavys
"Consent, " that that would be the next one,
that would be No. 3, Dr. Duchon, Plaintiff's
Exhibit 3.

The consent for operation/procedure that's
of Doctors Hospital would be No. 4.

No. 5, if necessary, would be the report
of operation of -- 1t wasg exhibited as No. 2
in Dr. Cain's deposgition.

M&. LOESEL: Which report?

MERRITT & LOEW (CCURT REPORTING SERVICE - {330) 434-1333




16

i7

18

19

20

21

22

23

24

25

By Mr.

Q

6
Is that Dr. Cain's report or Dr. Conklin'sg
report?
MR. HENRETTA: That would be the next
number, wherever we are.
And then the last one would be
Dr. Conklin's Op Report, which was No. 3 in
Dr. Cain's. 8o we'wve got them all marked so
we don't have to keep stopping this. You can
probably get these to the Court Reporter or we
can fax them to her c¢r whatever.
{(Discussion had off record.)
Henretta:
With regpect to, then, Docter, cur Exhibit No. 1
today, is that current as we sit here today?
Yeg, sir.
And as far as your report -- let me ask you this
guestion: What documents did you review in order to
generate your report of 9-13-01, which is Exhibit 27
Basically the hospital records as outlined in my
repoft.
Okay. Now let's ask the follow-up gquesgtion, then.
What about in preparation for today, what
additicnal items have vou read before vour
deposition today since you wrote the report in

September, 20017
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7
The depocsitions of Dr. Cain, Mr. and Mrs. Shonk,
Dr. Cooperman and Dr. Tantri, T-a-n-t-r-i.

Okay. Did you do any literature search since your
9-13 report in preparation for today?

No, sir.

Has vour report of 9-13-01, Exhibit 2, changed as a
result of what you have read in preparation for
tcday?

Yes, sir.

Are you there?

Yes, sir,

Are vou looking?

Yeg, sir, I gaid my report has changed.

I'guess yvou didn't hear my fellow-up guestion.

No, I did not.

in what resgpect or what respects has it changed?

An issue has been raised concerning a consent form,
and I have an opinion concerning that.

Okay. Other than the consent issue, are you relying
upon the opinions that you generated in that report
of 9-13-017?

Yeg, sir.

That portion of your opinicns that you'll give at
trial has not changed?

That is8 correct.
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Now, vou were hired, were you not, by the law firm
of Weston Hurd, or Beverly Harris possibly at the
time you were hired, or Pamela Loesel, to give
opiniong in this case, correct?

That's correct.

Can vou tell me what your charges are for the report
vou generated?

I charge $300 per hour.

Okay. Now, is that $300 pexr hour for ail the
matters concerning litigation?

You know,., in other words, is it 3200 an hour if
you come to trial, if you write a report, i1f you
give a deposition?

That's correct.

Do you know how much time you have spent up till
tcday on this case?

Net offhand. I could only do a very rough estimate.
Well, ypu don't have -- do you have scome sense of
how many hours you put in?

Three or four hours probably.

Okay. On a yearly basis, how many cases do you
review regarding allegaticons c¢f medical negligence
or deviations from the standard of care?

Probably somewhere between ten and twenty.

All right. Do vyou have a breakdown as between

MERRITT & LOEW CCURT REPORTING SERVICE - (330) 434-1333
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By Mr.

9
Plaintiff and Defendant for whom vou work on those
cases?
Generally it's about 75 percent Defense, 25 percent
on behalf of patients.
Have you done work in the past for Attorney Beverly
Harris at Weston Hurd?
MS. LOESEL: Objection.
Go ahead.
Henretta:
Well, I mean in connection with serving as an Expert
Are you asking about Ms. Harris specifically or the
law firm specifically?
Well, we can start with Mg. Harris, then 9o with the
law firm.
I think I way have done one ¢ther case for her
sometime in the past, and I may not have.
How about the firm?
I have done a couple of cases -- or several cases
for Weston Hurd.
For what period of time, Doctor?
Probably over the last twenty years that I've been
doing this.
Do vyou know generally how much money you generate as

an EBxpert Witness on an annual basis, vyvou know,
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10
outside OF your clinical practice?
M5. LOEGEL: Objection.

$30,000 last year.

By Mr. Henretta:

How about pricr testimony?
Well, vou'fve answered that.
Have you ever been sued for medical
negligence?
Yeg, gir.
Did you hear my last guestion?
No, gir. I'm gorrvy.
I g2id on how many cccasions?
Oh, I'm sorry.
Okay. L think this phone skips.

As I answered in other depositions, I am in the

database in the Cuyahoga County six times. I'm only

aware of two cases, though, both of which I was
digmigsed from. I was recently named in a lawsuit
in Lake County.
All right. Have any of the cases against vou gone
to verdict?

No, sir.

Did any of the casesg against you settle for a
monetary amount?

I was dismissed from the two cases I am referring

MERRITT & LOEW CCURT REPORTING SERVICE - (330) 434-1333
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to.
But there's never been a settlement?
Cn my behalf, no, sir.
Okay. So I take it, then, from that answexr, no
money hag been paild ocut in a case where you were
named as a Defendant, no money has been paid out on
yvour behalf?
That's correct.
Moving ahead here, Doctor, I'd like to talk a little
bit about Dr. Cooperman.

air.

Yes,
You've read hisg deposition testimony?

Yeg, sir.

Do you have any criticism of his findings and
conclusions?

Yeg, =ir.

What would those be?

Hig statement that the fact this injury occurred was
less than the standard of care ig not correct.

Okay. And what elsge?

And his statement that he thinks the consent form
was inadeguate is not correct.

In what respect do you take issue with the consent
form?

T think it's an excellent consent.

MERRITT & LOEW COURT REPORTING SERVICE - (330) 434-1333
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By Mzr.

12
Okay. What do you take igsue with his conclusions
regarding the fact that it wasn't an excellent
congent form?
Well, he has never consented a patient for an
elective surgical procedure. He's never consented a
patient for a laparoscopic tubal ligation. He's
never performed a laparocscopic tubal ligation. I
think Dr. Cain outlined carefully to the patient
that there are risks with the procedure. That is
documented on the consent form. She has two ccnsent
formg, both the Medicaid and the hospital on
which there's gpecific notations as to risk. I
think it's an excellent consgent form.
You feel that even though he did not advise her or
indicate to her that a full laparotomy might result
in her procedure?
Ag I said, I think it's an excellent consent form.
Oh, good. I mean, why is it excellent?
Because he separately outlined damage to the uterus,
tubes, ovaries or surrounding gtructures.
Everything except what happened tc her, it looks
like.

MS. LOESEL: Objection.

I would not characterize it that way.

Henretta:

MERRITT & LOEW COURT REPORTING SERVICE - (330} 434-1333
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By Mr.

13
But you're telling us today and vou're going to tell
the Jury that you do not believe that thisg doctor
should ﬁave told her that she.could have a full open
procedure?
He ocutlined that there were complications from this
procedure to the patient, and specifically
enumerated themn.
Does it say that she could have a laparotomy on the
congent form?
I couldn't £ind it.
M&, LOESEL: Obijection.
Ags I said, I think this is an excellent conesent
form.
Henretta:
Where does it say that he advisgsed her or in his
testimony where he advised her that she could have a
laparotomy as a result of thig?
MS. LOESEL: Cbjection.
In the consent form, "I permit Dr. Cain with an
agssociate or assistants to operate/perform
procedure{g) on me. If any unexpected condition
occurs during the operation/procedure which, in my
doctor's opinion, needsg treatment in addition to orx
different" --

Where do you gee the word "laparctomy" on the

MERRITT & LOEW COURT REPCRTING SERVICE - {330) 434-1333
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By Mr.

14
consent form?
I can't find it.
Have you seen it?
No, sir.
Soc I take it that he did nct tell her one of the
risks of this procedure is that she could have to
have a laparotomy?
MS. LOESEL: Objection.

Henretta:
Am I right or wrong?

I do not see "laparctomy" on the consent form.
Did vou read his deposition testimony?

Yes.

Didnit he say that he did not tell her that she
could have a laparotomy?

MS. LOESEL: Obiection.

To the best of my recollection, that's correct.
Henretta:

Do you think that's okay?

Yes, sir.
What other criticisms do you have of Dr. Cooperman
as far as the opinione he's giving in this case?
He gaid that this complication was malpractice.
That's not correct.

Why is it not correct?

MERRITT & LOEW COURT REPORTING SERVICE - (330) 434-1333
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15
It is & well-described complication of this
procedure.
So just because it's a complication means it's all
right?

Is that your testimony?

No, sir.
Well, what is 1it?

I don't understand.

It just seems to me, and correct me 1if I'm
wrong, 1f a procedure is performed incorrectly and
resulting damage occursg, ave you telling me that
that's within the standard of care?

MS. LOESEL: Objecticn.
There's nc indication the procedure was performed
incorrectly.
Henretta:
Answer that guestion.

If a procedure is performed incorrectly, i.e.,
the insertion of the trocar, if it's not done right,
i1f there's tTco much pressure exerted on the
instrument and there's resulting major vessel
damage, are vyou telling me that that's within the
standard of care?

M3. LCESEL: Objection. Are you asking --

MERRITT & LOEW COURT REPORTING SERVICE - (330} 434-1333
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By Mr.
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By Mr.
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By Mr.

16
Henretta:
You're saying it's a risk ¢f the surgical procedure,
but just because it's a risk doesn't mean if the
procedure is performed improperly, that's it's
within the standard of care, is it?

MS. LOESEL: Objection.

Tom, are you asking him a hypothetical
gquegtion here?

MR. HENRETTA: No. I'm asking him if the
procedure is performed incorrectly.

MS. LOESEL: I'm going to object to the
guestion because that is not the facts of this
cage .,

If the Doctor wishes to answer, go ahead.

T think he already answered.

MR. HENRETTA: He can answer it. He knows
what I'm saying.

Henretta:
Do you need your Lawyer to expiain my words or can
you answer that guestion?

MS. LOESEL: I am not his Lawyer.

But go ahead, Doctor.

I gee no evidence in this case that this procedure
wag performed incorrectly.

Henretba:

MERRITT & LOEW COURT REPORTING SERVICE - (330) 434-1333
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By Mr.

L

17
I'm asking you hypothetically 1if it had been
performed incorrectly, if there had been tco much
pressure exerted on the trocar and the organs
outgside the abkdominal wall are injured, if that's
within the standard of care or outside the sgstandard
of care.
Can you answer that?
MS. LOESEL: Cbjection.
Henretta:
Can you?
Ag a hypothetical, that could ke less than the
standard of care.
In the last five vears, Doctor, have yvou performed
laparoscopic procedures?
How many?
Yes, how many?
Could be hundreds.
You know, what types?
Tubal ligations commonly.

Mostly tubals?

Tubals and laparoscopic surgery, diagnostic

laparoscopy.
Ckay. Do yvou use a trocar?
Yes, sSir.

What type do vou use?

MERRITT & LOEW COURT REPORTING SERVICE - (330) 434-1333
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It depends on what procedure. It can be dispcocsable,
non-disposable.
You usge both kinds?
Yeg, sir.
Are vou aware of the type that Dr. Cain used in his
procedure?

You might want to look through the notes.
One second.
Hello?
Yes.
I wanted to make sure we're g2till all right.
I'm looking at charts.
Ch, okavy.

Anything yvebt?

Excuge me. On Page 44 from his deposition.
Okavy.

"And you used a disposable trocar," was the
guestion, Line 11. Ansgwer, Line 12, *"Correct."

Are you aware that that was a 1lZ2-millimeter trocar?
Yeg, sir.

Is that standard, Doctor, or how can you -- what can
you tell us about a 12-millimeter -- zelection of a
12-millimeter trocar?

It's usually based on what kind of scope yvou have

and are going to put through it. A 12-millimeter is
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a2 standard trocar.
All right. What do you know about the anatomy of
Sandra Shonk in terms of, I don't know, her gross
anatomy or any abnormalitieg?
No abnormalities have been testified to.
Do you know whether cor not Dr. Cain's trocar had a
shield on it?
One second.

No, 8ir.
Okay. Ig there ancother name for the shield, Doctor?

Is there a technical name for it?
The trocars I am familiary with, that seem to be
commonly used, all have a device that covers the
sharp tip after it has penetrated the peritoneal
cavity.
What's the purpose or function of that?
To try to minimize the chances of injury.
How dces it minimize the chances of injury when it's
pressed?
By covering the sharp end of the trocar.
How do vou know that the one Dr. Cain used did not
have it?
I don't know cne way or the other.
Okay. Was there a brand name that vou're aware of?

Not that I recall.
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20

Ch, the trocar Dr. Shonk used did not have a shield?

MS. LOESEL: You mean Dr. Cain, Tom?

MR. HENRETTA: What did I say, Dxr. Trocar?

MS. LOESEL: "Dr. Shonk," you said.

MR. HENRETTA: Thank you, Counsel.

By Mr. Henrebtta:

Q

A

De you understand my questicn?
No, sir.
Could you please repeat 1ii7?
My question is, from what you just reviewed, the
trogar Dr. Cain used did not have a shield on it?
I did not see that.
What did you say?
Explain that for me. I thought you did.
I said I don't know.
Okay. All right. I want to talk to you a little

hit about the standard of care.

Oh, one guestion, when were you asked to give

an opinion on informed consent?
Well, recently.

All right. You mean like last week, this morning?
Well, within the last couple of weeks when these
depositions became availlable and guestions were

ratged about the consent.

And what did you get, a call from Counsel or did you
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21
just conclude that, yourself?
MS. LOESEL: Cbiection.

Henretta:
How did you do it?

She doesgn't represent vou.
I read Cooperman's deposition and concluded, myself,
that he's not correct.
Okay. So what you're saying, then, is that Defenge
Counsel who hired you to give opinions never called
yvou and said, "By the way, I'd like you to give an
opinicn on informed consent"?

Is that your testimony?

MS. LOESEL: Obiection.

My testimony igs I read his deposition and thought he
was 1lncorrect.
Henretta:
Ckay. So what vou're saying is that Defense Counsel
who hired you to give opinions in this case never
called you, never visited you, never wrote you and
gaid, "By the way, now that we have this deposition,
I'd like vou to give an opinion on informed

consent"?

-
3

ooy

iat'e what you're telling ug and you're going
to tell the Jury, that you just concluded this,

vourgelf, right?
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1 I don't care 1f she called you. Just tell me
2 the truth.
3 ||A No. I called her and said, "Cooperman 1s wrong.'
4 ||1Q Okay. All right. Thank you, Doctor.
5 You stated in your repori, Exhibit -- I guess
6 it's *2," that even 1f the trocar remains perfectly
7 on the mid-line, injuries to the bowel, bladder and
8 vascular structureg -- I'm sorry, I withdraw that.
g Another doctor said that.
10 Is the penetration of the trocar of the
i1 retroperitoneal an acceptable rigk of this surgery?
12 A Tt can be.
13 o Even when there's propeyr insufiflation?
i4 A It can be.
15 §Q Tell me how it can be.
16 1A It's well described in -~
17 HQ Well, I know. I want you to tell me. I dontt have
18 all that literature in front of me. Tell me what
19 you mean by, "It's well described.®
20 1A Well, in actually hundreds of described cases, the
21 retroperitoneum has been penetrated during =a
22 laparoscopic procedure.
23 10 Okay. All right. And it's not as a result of any
24 improper insertion of the trocar, you mean it just
25 happens?
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Apparently.
Now, you talked in vour report -- let me find it.
You say, "Injury to abdominal organs and structures

ig a well described complication of laparoscopic
procedures and not as a result of standard of care.®
That's correct.
What are the abdominal organs you are referring to?
Well, everything that's in the abdominal caviﬁy,
What weculd thosge organs be?
The bowel, the liver, the spleen, the bladder.
A1l right. So are vou saying that transversing the
right iliac artery and piercing the underlyving vein
ig also an acceptable risk of this procedure?
Yes, sir.
Where she wag damaged, where Sandra Shonk suffered
her insult, those organs are not within the
abdcominal -- they're not considered abdominal
organsg, are they?
Well, in my own way, I do.
How would that be?

You just told me what the crgans are. Now all
of a gudden there are other crgans cutside.

Why would they in your own way be?
Well, they're certalnly in the abdcmen. They are

retroperitoneal. That's certainly true.
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Yeah, they're in the body.

But aren't they outside the abdominal wall?
They're certainly outside the abdominal wall.

So you're telling me, then, again, that the -- you
say it can be an acceptable risgk to have injury to
the right iliac artery and an underlying vein --
Yeg, gir.

-- as a result of the trocar?

Only from the insertion of the trocar?
That's correct.

Becauge that's the conly instrument we've got.

In this case wasn't there pneumoperitoneum?
I'm gsoxyy, I didn't hear the guestion.

Let me look at it, myself.

Wasn't there a pneumoperitoneum in this case
that must have created a geparation of at least
several centimeters between the wall and --

A pneumoperitoneum was established, ves, sir.
That's sort of a ~-- that comes from the
insufflation, sort of blows out the air and gives
you room to work?

That's the procedure, veg, sir.

Al

;._]

right. TIsn't it true that in this case when
Dr. Cain performed hisg ingertion of the trocar, that

the trocar went thrcough this area, which is the gafe
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area for inserticn, 1t went into that area that was
insufflated, correct?
I'm sorry, I don't understand your use of the term
"area' here.
Where did the trocar go after insertion?
Iinto the abdominal cavity.
Is the abdominal cavity, as a result of
ingufflation, a safe area for its insertion oxr not?
Yes, sir.

And it's blown up, right?

It is digtended, ves, sir.

Then igntt it true that after going through that
area and piercing the illium completely from one
side through the other, that the trocar continued
downward and then plerced the retroperitoneal or
membrane lying on the back side of the abdominal
wall?

Yeg, sir.

In other words, it went Chrough 1it?

Yes, sir.

In and out, right?

I don't know if I would use the term "out."

And through it.

Yes, sir.

Then when it went through it, 1t pilerced organs that
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are outside the abdominal wall, or vegsels or veins?
The abdcominal wall I usually consider the anterior
structures.
Okay. Did it go through and pierce organs outside
the abdominal wall -- the abdominal cavity?

Excuse me.
If you want to characterize the cavity in such a
way, that's correct.
And did the trocar pierce the right iliac artery,
based on your reading of ths records?
Yes, sir,.
And then after it pierced the right iliac artery, it
went through a portion of the underlying right iliac
vein?
Yeg, sir.
Do you know, Doctor, how far it ig in this case from
the abdominal wall, at the point of the insertion of
the trocar, to the right iliac vein on a person like
Sandra, weighing 160, 175 pounds?
No, sir.
Would there be a way to determine that?
I don't think with any great accuracy.
Is there any average?
Not that I'm aware of.

8¢ there's no place we ¢an look to make that
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determination?
Not that I'm aware of.
Let's talk about the amount of force that 1t takes
to push the trocar all the way through what I call
the safe area, which is the aresa that's been
insufflated so the doctor can work, through the
small integtine, through the retroperitoneal wall,
the right iliac artery and through the right iliac
veln.

Do you think that pressure on the insertion
has anvthing to do with this case?
No, eir,
Why?
Dr. Cain desgcribed a noxrmal insertion procedure with
normal amcunts of force.
Well, yeah, the guy has been gued for malpractice
and he says, "I didn't do anything wrong. I dig it
noderately . "

MS. LOESEL: Objection. Move to strike.

Henretta:
Well, at least asg far as his fegtimony. OL course
he said.that.

Doegn't prassure have something to do with it?
In genesral, no.

If gomebody exerts too much pressure or more than a
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moderate amount of pressure, aren't we going to end

up with an inijury like this?
One cculd.
Okay. And how do we know that Dr. Cain exerted
appropriate pregsure?

How do we know that?
I missed the word.

What kind of pressure?
Appropriate.

How dc we know that?
In fact, most de%éribed laparcscoplic injuries did
not involve excesgs forces.
Well, what do vou mean?

Explain that.
In looking at the literature, most of the time
forces were normal.
What about the angle of the trogar insgertion,
doegn't that have anything to do with it?
It has been described ag playving a role.
And how do we know that his was done properly?
Jugt from his description.
Okay. Other than his description, other than his
didn't do anything wrong'" degcription, how else
would we know?

We can't.

'II’I
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What we do know, though, is that there was major
vessel damage outside the abdominal wall, and it's
not supposed to happen in this procedure, right?

That, we know.
Sir, I'm sorxy, that's not a correct
characterization of the abdominal wall.
Okay. Explain it to me, then.
The abdominal wall 18 an anterior structure, at
least to my thinking.
Okavy.
Cutgide of her peritoneal cavity.
I understand the abdominal wall.

What about the membrane in the back?
That would be cutside the peritoneal cavity.
All right. And that's where this injury cccurred;
ig that right?
Yeg, gir.
We know that occurred, and we know ghe wag injured,
but what we don't know is -- other than what the
docteor tells us, we don't know the amount of force
or the precise angle he used to insert the trocar?

That's correct.

All right. So yvou're telling us again that this
incident -- 1t was an accident, I know 1t was not
intentional, cbvicusly -- is unavoidable?
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1 |A That appears to be the case.

2 |Q That appears to be the case.

3 Is it the caga?

4 I mean, wouldn't you base -- why is it

5 unavoidable?

& 1A Well, we know it wasg not intentional.

70 You just believe that it's unavoidable because it's
8 an accepted risk?

2 ||A Yeg, sir.
10 @ I.et's all take about a three-minute break. I'll be
11 right back.

12 {(Recess taken.)

13 -

14 |IBy Mr. Henrstta:

15 ||@ I guess I just want to -- 1f you can -- we may have
16 gone over this because we're winding down.

17 The opinions that you're golng to give in this
18 case, let me gee if I could, in a general way,

19 Doctor, gummarize them.

20 One, vou're goling to give an opinion on

21 standard of care in that the procedure performed by
22 Dr. Cain wasg within the standard of care, in other
23 words, his method, I suppose, and that he did

24 nothing wrong, and that the injury was unavceidable.
25 Secondly, that there is a proper informed consent.
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That's what your basis -~ I mean, that's the
basic opiniong you're going to offer in this case?
Yes, sir. But I might offer other opinions in
regponse to guestions asked by you or cother people
in the, vou know, trial.

Oh, I understand that.

Are there any other major areas of opinions
that yvou're going to give, other than those two that
I gave?

And I understand what you're sgaying, of
course.

Well, once the complication was recoanized, then T

think it wasa treated excellently.
There's no guestion there.
I mean, there may be cone area, but clearly
Dr. -~ vou mean as far as involving a Vascular
Surgeocon?
Yes. Dr. Cain stopped the procedure, performed a
laparctomy, scught assistance. He performed
excellently.
He did take some time, though, with the insertion of
a camera, didn't he, after the presence of blood?
I thought I read that in his depcsition. He
locked at the camera -- he saw blood and, then he

gspent some time looking at the camera.
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32
Do yvou recall that in his testimony?

Yeg, gir.

Now, do vou find anvthing particularly remarkable
about that?
No, sir.

Let me just look at one more thing here.

(Discussiocon had off record.)

Henretta:
Dr. Cain talked about this.

Dxr. Duchon, the insertion of the trocar,
beginning a laparescopic procedure, in a general
gensge, ig not peculilar to tubal ligations, is it?
We're talking about laparcscopy in general?

I mean, the insertion of a trocar at the umbilicus
ig not peculiar or unigue to a tubal ligation
procedure?

That's correct.

There are a lot of laparoscopic procedureg where the

physician begins by inserting the trocar in the
umbilicug?
Yes.
MR. HENRETTA: All right. Doctor, thank
yvou so much for your time today.
That's all I have, Counsel.

M8. LOESEL: Ckay. Dr. Duchocn, you have
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the right to read the deposition transcript
and review it.
We have trial coming up on the 20th --
THE WITNESS: Yes.
MS. LOESEL; -- so it would have to be
pretty guick.

THE WITNESS: I'll read.

(Depcsition concluded at 10:45 o'clock, a.m.)

(Plaintiffs' Exhibits 2 through 5

were marked for identification.)

T N e L T
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CERTIPFICATHE
STATE OF OHIO,)
) 88
SUMMIT COUNTY.)

I, Joyce L. Zingale, a Notary Public within and for
the State of Ohio, duly commigsioned and gqualified, do
hereby certify that the within named Witnesgss, METHOCD &.
DUCHON, M.D., was by me first duly sworn to testify the
truth, the whole truth and nothing but the truth in the
tause aforesaid; that the testimony then given by the
Witness was by me reduced tc Stenotypy in the presences of
the Witneasg; afterwards transcribed by computer-aided
trangcripti and that the foregoing ig a true and
correct transcription of the testimony so given by the
Witness as aforesaid.

I do further certify that this deposition was taken
at the time and place in the foregoing caption specified,
and was completed without adjournment.

I do further certify that I am noft a relative,
Counsel or Attorney cf either party, or otherwise
interested in the event of this acticn.

IN WITNESS WHEREQOF, I have hereunto set my hand and

affixed my geal of office at Akron, OChioc, on phis 15th day

o,

-

of October, 2003. e E 55”'“?%

¥ P B AT R S
S }{M_‘ f*(/ ( s _._f_m.'} (A,

Joyﬂe L. Zlngale, Notarngubiic

n and for the State of Ohio.

T o oy o

oo o e b e o
n expiresg November 20, Z005.
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Lake Opstetrics and Gynecoloygy, Inc.

Dr. Aida Basquinez ~ Dr. Rosemary Browniee ~ Dr. Method Duchon
Dr. Paul Jones ~ Dr. Patrick Quinn

9500 Mentor Ave. #220 89 East High St.
“Mentaor, Ohio 440680 Painesville, Ohio 44077
(440 357-7100 (440) 352-0688
Fax (440) 357-8132 . Fax (440} 352-3724

September 13, 2001

Beverly A. Harris
Mazanec, Raskin & Ryder
100 Franldin’s Row
34305 Solon Road
Cleveland, Ohio 44139

Sandra]. Shonk et al, v. Doctors Hospital of Stark County, et al.
Case #: 2001CV01895

Dear Ms. Harris;

i nave had the opportunity to review the records you have sent me in the
ase of Shonk et al. v. Doctors Haspital of Stark County et al. This has consisted
of the hospital records of Sandra Shonk 7/28/2000 thru 8/2/2000 and an
operative note of 3/19/2001 by Dr. Conklin.

Sandra Shonk was admitted to Doctor’s Hospital on July 28, 2600 for a
tubal ligation by Daniel J. Cain DO. After insertion of the laparoscopic trocar,
bleeding was suspected and an immediate search confirmed the presence of a
vascular injury. Surgical consultation was sought and resulted in further
surgery with repair of vascular structures and the intestine. Tubal ligation was
also performed.

" Injury to abdominal organs and structures is a well described
complication of laparoscopic procedures and not as a result of standard of care.
This was recognized by Dr. Cain and he correctly and judiciously converted the
procedure and sought surgical consultation. Dr. Cain ¢clearly complied with
appropriate standards of care in his recognition of these events and the
subsequent treatment of Mrs. Shonk. ‘

IfT can be of any further assistance in this matter please do not hesitate
to call upon me.

]

Sincerely,

Method A. Duchon MD

- W43
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YOUR Dr_iSION AT ANY TIME

“FORM 15 3188 (Rev. 2/79)

NOT TQ- BE STERILIZED will. NOTIRESULT INITHEAYITHDRAWAL OR

WITHHOLDING OF ANY BENEFITS PROVIDED.BY PROGRAMS OR PE@&E@}'{S RECEIVING &EPERAJ.;F}:JPJQ@Z 000

Fl CONSENT TO STERILIZATION ]

| hav ,asked for and received, information about sterilization
from .% Audeh  Shd f “When | first asked for
{doctor or clinic}
the information, | was told that the decision to be sterilized is
compietely up to me, | was tofd that | could decide not to be
‘sterilized. IF | decide not to be steriized, my decision will Aot af-
fect my right to future care or treatment. | wiil not iose any help or
benefits from programs receiving Federal funds, such as A.E.D.C.
or Medicaid that | am now getting or for which | may become eligi-
ble,

| UNDERSTAND THAT THE STERILIZATION MUST. BE CON-
. SIDERED'PERMANENT AND NOT REVERSIGLE. | HAVE DECIDED

THAT | DO NOT WANT TQO BECOME PREGNANT, BEAR
CHILDREN OR FATHER CHILDREN. o

| was told ahout those temporary methods of birth control that
are available and couid be provided to e which will allow me to
vear or father a child in the future. | have rejected these alter-
natives aid chosen to be sterifized.
| understiand that i will be sterilized by an opgration known as

/5 : Whhediscomforts, risks and benefits
soctated with the operation have been explained to me. All my
- questions have been answered to my satisfaction.

I understand that the operation will not be done until at least
thirty days after | sign this form. | understand that ! can change
my mind at any time and that my decision at any time not to be
sterilized will not result in the withhelding of any benefits or
muedical services provided by federaily funded sroarsm

tamatieast 21 years of age and waz born on i Q(? i’d 7¢

AMonth Day Year
(q:;.!;; 7 F

£
AL fe

o i
N Asda A ; . .
|, saidwialdA ) , hereby consent

of my own frae will 1o be sterilized by
T ' fdoctor } i

by a method caiiedﬁdﬁgﬂm&&w. My consent

expires 180 days from the date of my signature below.

| also consent to the release of this form and other medical
records about the operation to:
Representatives of the Department of Health, Education, and
Walfara or :
Employees of programs or projects funded by that Department
" but only for determining if Federal laws wers observed,

{ have received a copy of this form.
Date: ¢ ’é 'Df% /Q“(ﬁd

.-‘-f -
Momth  Day  Year

Signature

You are requested to supply the following information, but it is
not required:

Race and ethnicity designationiplease check} .

] American Indian or
Alaska Native
{7 Asian or Pacific 1siander

[J Biack (not of Hispanic origin)
Hispanic
;Q White (not of Hispanic origin)

If an interpreter
lized: " J
t have trarislated the infoPmation and agvice presentad ofally to
the individual to ba sterilizad by the
a read him/her the conser
language a

I Opgratio
2~a final and irreversible procedure and the discomforts, risks and
“benefits associated with it,

knowiedg Z

interpretar

DHS 3198 (Rev. 2/79)

Date

Bistribution: Original to patient; one copy retaineg

B Lo O o opyylboygen @

signed the

¢

) 1
LI U T R w 5

the nature of the sterilization
fact that it is interided to be

cp . enéé%’? ;@;ﬁggﬁ h&/?g{r\é

| counseied the individusl to be sterilized that alternative
methods of birth control are availabie which are temporary. | ax-
plained that sterilization is different because it is permanent.

linformed the individual to be sterilized that his/her cansent can
be withdrawn at any time and that ne/she will not lose any heaith
services or any benefits provided by Federal funds.

To the best of my knowledge and belief the individual to be
sterilized is at least 21 years old and appears mentally competent,
He/She knowingly and voluntarily requested to be sterilized and

appears %n..umﬁand the e and consequence of the pro-
cedure, - 3 g
Co g R ;
| = % O G/Zé/m

Signature ofperson obiaiming consent / Date
et S 5 B2 /‘/c?,
/ acility i o
oo -éjr’fﬂ%ﬂ A/ th /7)42_‘5”5/!/{0{\ Ohis Y4644

Address

B PHYSICIAN'S STATEMENT BB

sterilization operation upon
o

Date of sterilization

Shartly befgre i performed

e Wé

Name of inq;yiduaf !g-be irerifized

CF D F el . e . }

opt?r;?n:;b;—; s ‘ o emm?a\m n:[n'-/yer the nature of the

sterilization operation == Lig , the fact that
specify type b operation

it is intended to be a final and ireversible procedure and the

discomforts, risks and benefits associated with it.

} counseled the individual to be sterilized that aiternative
methods of birth contro! are available which are temporary. | ex-
plained that sterilization is different because it is permanent.

linformed the individual to be sterilized that his/her consent can
be withdrawn at any time and that he/she will not lose any heaith
services or benefits provided by Federal funds.

To the best of my knowledge and belief the individual to be
sterilized is at least 21 years old and appears mentally competent,
He/She knowingly and voluntarily requested to be sterilized and
appeared to understand the nature and consequences of the pro-
cedure,

{Instructions for use of aitarnative final paragraphs: Usa the first
paragraph below except in the case of premature delivery or
emergency abdominal surgery whera the sterilization is performed
less than 30 days after the date of the individual's signature on
the consent form. In those cases, the sscond paragraph below
must be used. Cross out the paragraph which is not used.)

{1} At least thirty days have passed between the date of the in-
dividual’s signature on this consent form and the date the
sterifization was performed.

{2} This sterilization was performed less than 30 days but more
than 72 hours after the date of the individual’s signature on this
consent form beacause of the following circumstances {check ap-
plicable box and fill in information requested):

{J Premature defivery

LJ Individual's expected date of delivary:

&1 Emergency abdominal surgery:

{describe circumstancas): { )

i

R o —

ket l)
2/22/00

ed by anesthesiclogist; one copy to ODHS.

Physiclan
Date

[ W

% 5 DCDuhon
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CONSENT FOR OPERATION/PRQOC]

SCF DR
My name is %«wﬁm S{A—mk )

s __ Yesuenting \volwnforn, tenmpnest <

.

{ ZATTer+t

. | haye talked to my doct

Eaﬁnézﬁggﬂ;§%z§ﬁ/197é

CANIEL U DD
CLINIC

or about my condition which
{symptoms or diagnosis).

My doctor &nd | talked asout what might h&ppka if we do not tr
ways to treat it. We taiked about the "pros" and "cons® of each of these different ways of tre

My doctor hag recommended the following operation{s)/procedure:

eat my condition, We also talk

ed about some of the different
ng my condition.

LA 2

at

He/She explaihed this operation/procedure to me and told me what he/she hopes it would d

my treatment may change depending on my condition. He/She also told me approximately h

recover. My doctor did not guarantes that this operation/procedurs would

cure me or improv
me an opportunity to ask questions about my condition and the differant ways to treat it. He/
am satisfied with his/her answers. To [owe. L 20

F know that there is a risk of complications or side effects whenever someone has an opsaratic
cannot tefl me about every possible complication or side effect. We talked about the major i

=

ve the operation/pypcedure, Irknow what my dactor meant Vi th?m.zg Dm
f‘S@qu&umMELwﬁ @é&uikwug\yhgi bvvw%p,b /
My doctor gave me an opportunity to ask questions about these risks and any other risksh w
answerad my questions. | am satisfied with his/har answers,

/‘\ -
| permit Dr. Lo with an associate or assi
me. If any unexpected condition ocours during the operation/procedure
addition to or different from that to which | gave consent, | will aliow my
is in my best interest.

Arevb ey
[aleiasinl

i understand that my operation/procedure may reguire the giving of an appropriate level of a
certified registerad nurse anesthetist, with anesthesia privileges at Doctors Hospital of Stark
may need to receive blood or blood products during the operation/procedure, or as a result

If my doctor removes any tissue or parts, the hospital may do with them what it normally doe

I consent to the taking/publication of photographs/videotape during the operation(s)/procedy
documentation and/or for helping with medical education.

sks wEich could

fime,

> for me. He/She explained that
ow long it would take me to

e my condition.He/She gave
she answered my questions, |
e

n/procedure. | know my doctor
happen f | .
#%Aéifrcw@qu

ahted 1o know about. He/She

ate/perform procedure(s) on
5 opinion, needs treatment in

whatever ha/shie believes

nesthesia bv a physician or

of the operation/procedure.
B.

ure for the purpose of

INITIAL - DO NOT CHECK
 talked with my doctor about my condition, Yes >( L)j "Nec
We discussed different ways to treat my condition, including no
treatment, the benefits of the proposed treatment and its
possible risks, complications, and side effects. | am willing to 2% U-07
accept these risks. Yes - D No )}r\-\ \0"‘.‘ V
N 4 S ' £330 Dinoh
I have read this form or had it read to me. Yes |, ‘)5 No - @{“D’%}t e
I understand what it says. Yes X? 5.5 No
— i iy _/
ate 7 2 C//&Oﬁme j 05/5@3/34 Signature {4 W)/’m Qeé’f/ﬁi oM /(‘
Patiant .
finess Zﬁ/ rl . Signature :
/ Individual authorized to signlfor patient/Relative
or Legal Guardian if unemancipated minor
Relationship I
/ 2ot .
ate 5/% s Time g0 2 ",;07’*/\ Signature mw Lo

Physician
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 8HONK, SANDRA J 2

MR# 157848
ACCT# 1271428
PT TYPE T SUBTYPE MED

Date of Admission: 07/28/2000
Date of Discharge:

L £ 1b-1y-0 A
RM.# 013-1 * DI Dugher
Referring Physician:
Date of Surgery: 7/28/00 'Time:
Surgeon: Dr. Cain. 2nd Surgeon: Dr. Conklin.
lst Assistant: Dr, Salin, Ext. 2nd Surgeon's Assistant: Dr. Pugh, Res.

PREQPERATIVE DIAGNOSIS: Regquesting veluntary permanent sterilization.

POSTOPERATIVE DIAGNOSIS: Iliac vascular injury and small bowel injury.

'OPERATION;

1. LAPAROSCOPY.
2. LAPAROTOMY WITH REPAIR OF RIGHT ILIAC ARTERY AND VEIN AND REPAIR OF
ILEAL PERFORATICN, AND BILATERAL PARTIAL SALPINGECTCOMIES.

(w3

SPECIMEN: Right and left tubal portiecns.

ESTIMATED BLOOD LOSS: 3000 to 4000 cc.
COMPLICATIONS :

ANESTHESIOLCGIST: -Dx. Burlas/R. Wetzel, CRNA. Sponge count:
ANESTHESIA: General.

WOUND CLASSIPICATION:
ASA:

GROSS PATHOLOGY: The patient ig a 23 vear old white female, gravida 2
paraz602, with first day of last menstrual period of 8/2/99. The patient
had a spentaneous vaginal delivery of a viable female at Mercy Medical
Center in May of this year. She presented to the Ambulatory Care Center
of Doctors Hospital on 6/26 requesting voluntary permanent sterilization.
ODHS consent form was signed at that time, and the patient was scheduled
for a month later to set up tubal ligation.

On physical examination, the abdomen was flat and soft, with no magses or
tenderness. The uterus was normal sized, neutral position, mobile, not
tender. The adnexa had no masses or tenderness. We discussed the
permanent irreversible nature of the procedure, the risks and benefits,
the failure rate of one in two hundred procedures, and the increased
inciden#® of ectopic pregnancy in those failures. g&he returned in a month
and we went over the congent form again for the hospital chart. Again we

Pl v TS o L e L
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'SHONK, SANDRA J

MR# 357848
ACCTH# 1271428
PT TYPE I

discussed the risks and benefits, the permanent irreversible nature of
the procedure, possible complicaticns. The patient voiced understanding

and continued to express her desire for permanent sterilization.

PROCEDURE: The patient was taken to the Operating Room and placed in the
low dorsal lithotomy position under general anesthesia. She was
sterilely prepped and draped in the usual fashion. A straight catheter
was used to drain the urinary bladder. Then a weighted speculum was
placed in the wvaginal vault and a Sims retractor used to visualize the
antericr lip of the cervix, which was grasped in a horizontal fashion
with a single toothed tenaculum. This was replaced with a Hulka
tenaculum. All other instrumente were removed from the vagina, and
attention was directed to the patient's abdomen.

A 15 mm curvilinear incision was made just inferior to the umbilicus, and
. & Veress needle was used to insufflate the abdomen, after verification of
its placement with saline drop test. The abdomen was insufflated with
4.5 liters of CO2 gas, until dullness of percussion over the liver was
absent. The Veress needle was withdrawn, and a 12 mm Lrocar inserted
through the incision. It was noted at this time there was a flash-back of
blood through the trocar. The camera wag inserted, but I was unable to
get a view in the abdomen. Suspecting a vascular injury, the camera and
Lrocay were removed, and a vertical midline incision was made from
umbilicus to pubis. Vascular injury was confirmed. Laps were used to
tamponade the major vessels, and Dr. Conklin, General Surgeon, was called
for assistance. The incision was extended and repair of the injuries was
accomplished. This will be described in another dictation, by Dr.
Conklin's service.

Daniel J. Cain, D.O.

D: 07/28/2000
T: 07/2%/2000
DJIC/#13
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