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WHEREUPON,
JOHN B. DOWNS, M D.,
the deponent herein, being first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MR. CASTRO:
Q. Couldyou state your name for the record,
please?
A. John Burton Downs.

MR. CASTRO. Letthe record reflect this is
the discovery deposition of Dr. John Downstaken
pursuantto notice and continued to today's date by
agreement of the parties, and also taken pursuantto
the applicable rules.

BY MR. CASTRO:

Q. Dr. Downs, have you given a deposition
before?

A. Yes.

Q. I'mjust going to repeatthree rules I'msure
you have heard manytimes before.

The mostimportant one, though, is | will be
asking you some questions regarding your opinionsin
this case and some medical terms, including adult
respiratory distress syndrome, et cetera.

If t confuse any question, if you are not

4
clear in anyway, if | confuse medical terminology,
please indicate that, because | don't want you to
answer any question you don't feel that you fully
understand. Okay?

A. Yes.

Q. And as you know, the court reporter is taking
this down. She cannot take down two things at the same
time, so, please, even though you will anticipate my
question, let me get the question out before you
answer: All right?

A. Yes.

Q. Finally, as you know, she can't take down
nods of the heads O uh-huh's, so please make your
responsesverbal. All right?

A. Yes.

(WHEREUPON, Deposition Exhibit 1is marked
for identification purposes).
BY MR. CASTRO:

Q. Dr. Downs, let me show you what | have had
marked as Deposition Exhibit Number 1.
kthat your curriculum vitae?

It certainly appearsto be.

Okay, is that current up to today's date?
Probably not.

Okay.

o >o >
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A. lbrought arecent copywith me thatis
probably more up-to-date.

Q. All right. Couldwe have that copy?

A. Yes.

Q. Why don't we just markthat Exhibit Number 2
then.

A. Yes, this one is more up-to-date than this
one.

(WHEREUPON, Deposition Exhibit 2 is marked
for identification purposes).
BY MR. CASTRO:

Q. bthere anything on Exhibit Number 2 that
you would modify, delete, add, that would bringthis
curriculum vitae up to today's date?

A. No. Not that I know of.

Q. Yout current position iwhat, doctor?

A. lam Professor and Chairman of the Department
of Anesthesiology at the University of South Florida
College of Medicine in Tampa, Florida.

And how long have you been inthat position?

A little over sevenyears.

Before that,' where were you?

I was in Columbus, Ohio. &

And what was your position there?\?ﬁ;

Professor and Vice Ch#irman of the Deﬁag}xgent
65‘%@ -

>0 >0 >0

of Anesthesioclogy at Ohio State Unjve‘g;}?
Medicine, Columbus, Ohio.

Q. Beforethat, where were you? 2

A. Myresidence was in Champaign, IIIinois..'f/;}

Q. Were you affiliated with a hospital or
medical center atthattime?

A. Both.

Q. What hospital and medical center?

A. |l was primarily practicing at Mercy Hospital
in Urbana, Illinois and | held positions at
Northwestern University College of Medicine, also the
University of Illinois College of Medicine, Urbana/
Champaign Campus, and the University of lllinois School
of Veterinary Medicine.

Q. Didyou have any actual practice at
Northwestern?

A. No.

Q. Itwas through your work at Mercy Hospital
you hadteaching responsibilities through the various
universities you mentioned?

A. Well, itwasn't through Mercy Hospital
necessarily. | had teachingresponsibilities atthe
institutions mentioned but not necessarily through
Mercy Hospital.

Q. Allright. Didyou actually have for‘mal

KANABAY & KANABAY COURT REPORTERS
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7
teaching at Northwestern Medical School?

A. Only on rare occasions.

Q. Okay. Your teaching would be where then for
the majority of the time back at that period of time?

A. School of Veterinary Medicine, Mercy
Hospital, and occasionally in lecture rooms at the
University of Illinois.

Q. Since you have been down here in South
Florida, has your practice been pretty muchthe same
over the past seven years?

A. Youmean has it varied week to week? Oryear
toyear?

Q. Let'ssayyearto year.

A. Yes, | would saythat it has varied year to
year.

Q. Canyoutell me currently what your practice
consists of?

A. Practice of medicine?

Q! Your professionaltime?

A. My professional time is split most recently
between administrative duties at the University of
South Florida College of Medicine and teachingand
research dutieswhich are primarilybut not completely
limited to Tampa General Hospital.

And my administrative duties vary

8
significantly anywhere from ten to perhaps as much as
fifty to sixty percent of mytime on a day-to-day
basis.
The remainder of mytime isspentin either
teaching or research-related activities.

Q. Overthe past seven years, roughly how much
of your time has been administrative?

A. Probably has remained pretty consistently
around forty to sixty percent, but in terms of total
hours, it has declined slightly because | spent more
time six or sevenyears ago when | was developingthe
department than | do now in maintaining it.

Q. Okay. With regardto research, what areas
are you doing research in?

A. My primary interests have to do with
pulmonary physiology, sometimeswith the cardiologic
interaction with the pulmonary system, and
pathophysiology of the respiratory system and the
treatment of the -- the pathology of the respiratory
system.

Q. What percentage of your time over the past
seven years has been devotedto research?

A. Itisverydifficultto putanaccurate
number onit, but probably somewhere in the range of
ten to twenty percent.

© o N O U DA WN R
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Q. And thatwould be approximately another —
how much would be teaching then?

A. Teaching, probably -- and that is combined
with clinical because most of my teaching is clinical
teaching, but that is not consistent, either, somewhere
around forty percent.

Also, research has to be combined in that
because sometimes the research is combinedwith
teaching, and itis--alot of research is clinical
research.

Q. Your clinical practice, where is that
generally? What areas does that generally involve?

A. The operating room environment and surgical
intensive care unit of the Tampa General Hospital is
where the vast majority of my clinical work occurs.

Q. How'often do you do rounds inthe SICU?

A. ltryto doittwice aweek but oftentimes it
is once a week.

Q. And do you take general call —strike that.

Do you take a general rotation as an
anesthesiologistinthe operating room?

A. No, | don't, no longer.

Q. When isthe lasttime you did that?

A. Probably fouryears ago, maybe three years
ago.

10

Q. Whenyou say your practice is partially
centered inthe OR ,what does that involve?

A. That involvesmaking rounds from room to
room, spending variable period of time with our
residents in the operating room environment. Rarely
would that exceed an hour, rarely would it be less than
fifteen or twenty minutes per room.

Q. Are youthe director of SICU?

A. No, I'm not.

Q. Who is the director?

A. The director of the ICU’s, notjust SIC,
both is actually splitbetween doctors Jim Hearst,
Roy Cane (phonetic) and a designee from pulmonary
medicine who right now | believe is Alan Goldman.

Q. Prior — strike that.

About four years ago, during the first three

years, if | understand, when you have been down here in

Tampa, you actuallytook rotation as an
anesthesiologist in surgery, is that correct?

A. Well, I don't --  wouldn't phrase it that
way.

Q. Okay.

A. ltooknight call, usually a couple --
anywhere between two and four times a month, and |
would be, on a rare occasion, assigned to thk operating

KANABAY & KANABAY COURT REPORTERS
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11
room. Butbecause of administrative responsibilities
that would often interfere with continuity of care, |
was rarely assigned as one of the anesthesiologists to
the operating room for the last seven years.

Q. Now, you indicated before Tampa you were at
Ohio State Medical Center?

A. No, Ohio State University College of
Medicine.

Q. When were you there again, doctor?

A. From 1985until 1988. | stopped in December
of 1987, actually.

Q. Okay. Did you have any hospital affiliation?

A. 1was onthe staff at Ohio State University
Hospital.

Q. During those three years, can you describe
your professional practice atthat time?

A. Mytime was split approximatelyfifty-fifty
between the intensive care unit and operating room
environment.

Q. Did you have any administrative
responsibilities?

A. Yes.

Q. What percentage of your time was
administrative?

A. The administrative responsibilities occurred

12
more or less in conjunction with my clinical
activities, and if I had to put a percentage time on
it, it probably would have been somewhere in the range
of ten to fifteen percent.

Q. As fa7 as research, did you do any research
atthat time?

A. Yes, most of itwas clinical, and that was --
that occupied perhaps fifteen to twenty percent of my
time. And, again, that occurred while | was still
performing clinical work.

Q. The areas that you told me about that you
were doing research in here, were those similar areas
that you were doing, similar areas in Ohio State?

A. Theywere similar.

Q. What was your rotation as far as your call in
ICU?

A. I splitthe call with another
anesthesiologist and surgeon more or less equal basis.

I believe | took call a quarter of the time in the ICU,
and | took call probablyten percent of the time in the
main OR. It may have been alittle less than that.

Q. When you say a quarter of the time in ICU,
that would be approximately three months a year you
would rotate through there?

A. Ifyou added up the days, but we didn't doit
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13
that way.

Q. Itwas just certain weeks or months you would
be -

A. Or days.

Q. Okay. And how often would you be involved as
the anesthesiologist in surgical procedure?

A. Probably a hundred and twenty days out of the
year, plus the days on cll.

Q. And then prior to 1985you were at Mercy
Hospital in Urbana?

A. Thatiscorrect.

Q. Did you have any administrative functions
there?

A Yes.

Q. What were your administrative
responsibilities?

A. 1don't remember exactly. | think most of
them are outlined in my CV. But | was head of
profusion services, director of the intensive care
unit, l was in charge of pulmonary medicine, which is
the same asrespiratory care, | was in charge of the
operatingroom, | was in charge of the recoveryroom
and | was director of anesthesiology.

There may have been some other titles that |
had, as well.

14

Q. How much actual clinical time did you spend
where you were the anesthesiologist in charge of this
operation?

A. Essentially every day.

Q. You would actually work asthe
anesthesiologisteach day?

A. Yes,there were only two of us most of the
time, and we covered, between the two of us, six
operatingrooms.

Q. Okay.

A. With nurse anesthetists, of course.

Q. And what was your actual hands-on involvement

in the ICU?

A. 1 was director, | was in charge of managing
almost every patient that was on a mechanical
ventilator. Occasionally they would consulta
pulmonologistbut usually | was consulted.

Q. What were the years, doctor, —strikethat.

You are not -- do they have a subspecialty
of obstetric anesthesiologist?

A. Yes.

Q. Doyou have any double board certification in
the area?

A. No one does. There isn't double board
certification. i

KANABAY & KANABAY COURT REPORTERS
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Q. Itisjust an area of specialization you can
take training in?

A. Thatis correct.

Q. Okay. You are board certified in
anesthesiology as well as critical care medicine?

A. No, there aren’tboards in critical care
medicine, either. There is certificate of special
qualifications obtained by passing an examination.

| have passed that examination. | do hold
that certificate, but it is not considered a
subspecialty board.

Q. Besides board certification in
anesthesiology, are you board certified in anything
else?

A. No.

Q. Besides the certification of specialization
in critical care medicine, do you have any other
certifications in any other specialties?

A Not other specialties. But | do hold the
certificate of demonstration of qualifications, or
whatever it is called, of continued qualifications in
anesthesiology which was just recently offered.

Q. kthat like recertification?

A. Yes. Exactly.

Q. Allright. Overthe years of your practice,

16
have you had experience with patients who have suffered
from DIC?

A. Yes.

Q. Canyou tell me approximately how many
occasions or how many patients you have seen with that
disorder?

A. No, | can’t. Butitismany.

Q. Canyou give mein anyway an approximation?

A. Lessthan athousand. Probablymore thana
hundred.

Q. Okay. Have any of those patients that you
have either been involved with or seen in your
hospitals ever gone and developed DIC?

A. Yes, | thought you asked me if they had DIC,

did they develop DIC?

Q. I'msorry, did any of the patientsthat had
DIC go on and develop adult respiratorydistress
syndrome?

A. Yes.

Q. Canyou tell me approximately how many?

A. No.

Q. Canyou give me any kind of an approximation
whatsoever?

A. Many. Thatis notan uncommon evolution.

Q. What is the mechanism for DIC leading to the
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development of adult respiratory distress syndrome?

A. Nobody knows for sure.

Q. Canyou give me any kind of educated guess or
belief?

A. | don’tbelieve you want me to guess.

Q. Okay.

A. And I cannot giveyou a more likelymechanism
than any other mechanism. It has been speculated
widely in the literature. I’m moderately familiar with
that literature. But | certainlycannot tell you the
precise mechanism by which DIC could lead to
respiratory failure.

Q. Do you know what the reported incidence in
the literature is for patients who have DICthat go on
to develop ARDS?

A. Itis‘extremelyvariable.

Q. What does itrange from?

A. Well, it canrange from, with extremely mild
DIC, to little or no incidence, or it canrange to in
some reports by Doctors Blaisdale and Hardaway, for
example, in the older literature, it is their opinion
that patients with severe DIC almost always go on to
develop respiratory failure.

I have not reviewed that literature for well
over twentyyears so it may not be a terriblyaccurate

18

representation of their work, but | think so.

Q- Do you know what the more current literature
indicates the range would be? B

A. Itstillis extremelyvariable, itis my
impression.

Q. You have obviously had a great deal of
experience — strike that.

For purposes of the deposition, doctor, is it
ARDS, or AR DS peogle generally refer to as adult
respiratory distress syndrome?

A. | heard both terms.

Q. Whatwould you prefer us, so Idon’'t haveto
keep going through the long litany?

A. ARDS.

Q. Okay. You have had a great deal of
experience with AR D S patients, is that correct?

A. Yes, | think that is true.

Q. Canyou tell me approximately how many
patients in your career you have treated with AR D S?

A. Hundreds, maybe thousands.

Q. Ofthe patientsyou have cared for with
AR DS, can you tell me generally what the mortality
rate has beenthat you have seen in your patients?

MR. SIRACUSA: (Object -- excuse me, object
to the form o the question, itis vague.

Page 15 to Page 18
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A. | can’tanswer that question as precisely
phrased because there are sometimes when | have been
completely in charge of the care of patients and
mortality would be one figure, and there have been
other circumstances where | was merely a consultant and
had no authority over direction of the patient care,
and then also there were times when | was acting
primarily as a consultant, in a referral situation,
where patients were coming in very late, and mortality
would vary extremely over those different scenarios.
BY MR. CASTRO.

Q. Taking into consideration the timing as to
when you would become involved in the aspects and
degree you would become involved inthe aspects of the
patient care, what has the range been generally of
mortality inthe patients you had some degree of
involvementwith?

A. Twenty percent to eighty percent.

Q. The patients that you have been involvedwith
that have had DICthat have then gone on to develop
A RDS, canyou tell mewhat the percentage of
mortality rate of those patients have been?

A. No.

Q. Canyou give me any kind of an approximation
or range?

20

A. No.

Q. Doctor, the articles that you have published
in —overthe years, do you consider those
authoritative?

A. No.

Q. Whynot?

A. Well, asyou pointed out, they have been
published over the years and so, therefore, medical
knowledge and opinion changes considerablyfrom time to

time. As more information is gathered, it sometimes
puts in doubt information that was previously
published.

Therefore, much of what | published as little
as, say, two years ago might have changed in subtle
ways the opinions that | have held prior to that.

Q. Okay.

A. Authoritative, to myway of thinking, means
absolutelyaccurate. And, so, therefore, | couldn’t
say that anything is ever completely authoritative.

Q. Would you agree that the articles you
published are articles that physicians could reasonably
rely on inlearning about and studying the disease
process that you might be publishing on?

A. At the time of the publication that would
certainlybe true, and in some cases it might even be
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true for a period of time followingits publication.

Q. Are there articles inyour bibliographythat
today you would notfind to be authoritative?

A. ljusttold you that I would not find
anything I have ever written to be authoritative by my
definition of authoritative.

Q. Are you familiar with Dr. Michael Matthay?

A. lIknowhim.

Q. Haveyou read his articles?

A. | haveread some of his articles, I’'m sure.

Q. Doyou consider the articles you have read by
Dr. Matthay to be authoritative?

A. No, Idon’t.

Q. Do you know Dr. Bone?

A. Yes.

Q. Haveyou read some of the articles published
by Dr. Bone?

A. Yes.

Q. Doyou consider the articles published by Dr.
Boneto be authoritative?

- A. No.

Q. Arethere any authors inthe United States
that you feel are authoritative inthe area —whose
publishedarticles are considered authoritative inthe
field oFA RD S?

22
MR. SIRACUSA: Let mejust object again to

the form.

A. Well, they maybe considered by some people
to be authoritative, but not me.
BY MR. CASTRO:

Q. I’mtalking about you.

A. No.

Q. Are you familiar with Dr. Bone’s work and
experience inthe field of ARDS?

A. Somewhat.

Q. Wouldyou consider himto bea—an—a
national authority inthat field?

A Yes

Q. ltake itsince you don't believe any of the
articles you have published or seen are authoritative,
that you don’t consider any textbooks to be
authoritative on the disease of ARDS?

A. That’s correct.

Q. Andthat would betrue of DIC, as well?

A. Your question?

Q. Thatthere would be no authoritative articles
or texts with regard to the disease DIC?

A. Well, I’'m not farniliar with all texts on
either DIC or ARDS so I can’t say that there are none
that are authoritative. Butnone that I'm fhmiliar

Page 19to Page 22
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with are authoritative.
Q. Whatjournals do you subscribe to?
Well, what journals do you generally read?
I'll shorten italittle.
A. Thatdoesn’t shorten itverymuch.
Anesthesiology; Abridged Journal of
Anesthesiology; Canadian Anesthetists Society Journal;
Intensive Care Medicine; Society of Critical Care
Medicine; Journal of Critical Care Medicine; American
Review of Respiratory Disease has changed its title and
I never canremember precisely but it is somethinglike
American -- itisJournal of Critical Care Medicine
something, | never can getthe new title; Chest; The
Journal of the American Medical Association;
occasionally the New England Journal of Medicine;
Hillsborough County Medical Association Journal;
Florida Medical Association Journal; Resident
Physician; and then several other -- oh, Medical
Ecoromics; and several other nonmedical journals, and
probably a few others that have slipped my mind.
Q. Okay. Doyou know Dr. Ostheimer?
'l spell it but I'msure lwill flip a
letter, probably, OSTHEIM ER
A. Yes.
Q. Doyou consider himexpertinthe field of

24
anesthesiology?

A. Yes, I do.

Q. Haveyou ever reviewed a case for the firm of
Joe Power — or Joe Power, Rogers and Smith before?

A. Possibly, I don’t remember.

Q. Doyou know how they got your name in this
case?

A Mrs. Sosenko | have worked with, and | don’t
know if it was with this firm or when she was with
another firm. I’'mnot sure. It seemed to me she may
have been with Winter, Gray (phonetic) at one time,
that is a possibility, but I’'m guessing so | can’t say
for sure.

Q. How many occasions have you worked with her
inthe past?

A. | don’tknow.

Q. Howlong have you been doing reviews in
medical legal cases such as this?

A. The firstcase that | reviewed was in about
1981, and that was for John Hayes.

Q. How many reviews have you done with Jack
Hayes or John Hayes?

A. Thatwas the onlyone.

Q. Since 1981, approximately how many reviews
have you done?
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A. | couldn’t tell you accurately. It has been
extremely variable from year to year. | probably did
only one or two in 82and *83,then built up, by "85,
to perhaps seven or eight a year.

Then at Columbus, Ohio itwent up
considerably, probably as many as twenty to twenty-five
a year.

And in Florida, when | moved here, it
markedly decreasedagain, then last year | reviewed
forty-fivecases, so | can tell you with some
accurately lastyear’s experience.

Q. CFthose forty-five cases, how manywere on
behalf of a plaintiff?

A Twenty-three.

Q. Andthe other twenty-two were on behalf of
the defense?

A. Yougotit.

Q. Therewere no state or governmental
involvement or anything?

A. Well, | consider -- | have done a few DPR
cases for physicians and | regard those as defense
since the DPR is usually not for the physician when
they are reviewing them.

Q. What areas df medicine have the majority of
your depositions beenin?

26

A. Anesthesiology and critical care.

Q. Havethey been on the subjects of adult
respiratory distress similar syndrome?

A. Veryoften.

Q. How about DIC?

A. Ithink occasionally.

Q. Haveyou given depositions where there have
been —wherethere was a patient who had DIC and ARDS
together?

A. I'msurelhave.

Q. Canyou tell methe names of any of those

cases?

A No,Ican’t

Q. Do you know the names of any of the
attorneys?

A. Involved in cases like that?

Q. Involvedin cases like that?

A No.

Q. Doyou keep alistatall as far as the cases

you have reviewed over the years?

A. Onlyfor billing purposes.

Q. Okay. Whenyou say only for billing
purposes, what do you mean by that?

A. If theyare active files for the past year,
then | -- my assistant would have those in the

KANABAY & KANABAY COURT REPORTERS
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computer. But, for example, | don't keep records going
back two or three or four years.

Q. Who is your assistant?

A. Miss Patricia Smith.

Q. bsheyour assistant solelyfor purposes of
medical legal reviews? Or does she have other
responsibilities for you?

A. Thatisthe only one she has for my
corporation. My personal corporation. Professional
corporation.

Q. So Miiss Patricia Smith works for your
personal corporation?

A. Yes,she does.

Q. And what isthe name of that corporation?

A. JohnB. Downs, M.D., Ltd.

Q. What does the corporation —whatbusiness
doesthat corporation engage in?

A. Itisamedical corporation, itisan
Illinois medical corporation doing business in Florida.

Q. Okay. The incomeyou receive from doing your
work as an expert gets billed by that corporation?

A. That's correct.

Q. Anyother income from your activities other
than work as an expert get billed by that corporation?

A. Yes.

28

Q. What other activities?

A. Many activities, including consulting,
speaking, any other non-university medical activity.

Q. Sowithin the year or so of active cases,
Miss Smith would have a list, for billing purposes, of
those cases that are active or just recently went
inactive?

A. Yes.

Q. Would they list the attorney that the bhill is
going to be submitted to?

A. Possibly.

Q. Okay.

A. I'm not exactly familiar with what her
computerized listis since | don't review that, but my
guess is that it would have the case name and the
attorney's name, and the firm’s name to some extent.
Of course, if the deposition is involved, it would only
have the one attorney's name.

MA. CASTRO: 1 would make a request for at
least as far back as Miss Smith can go, recognizing
what are active or inactive, the list of the various
cases and attorneys the doctor has been involved in.

A. 1don't think I can comply with that because
in some cases | may not have been listed as an expert,
yet, and so | don't think I could do that without
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having the permission of each of the attorneys involved
to describetoyou their name, the name of the case and

so on.
MR. CASTRO: Well, Ihave made the request.
MR. SIRACUSA: We'll deal with it later.
MR. CASTRO: For purposes o that, 111 put
on the record we can put a protective order that this
won't be disclosed outside this case or something, or
sent to any other firm or matters, to give the doctor
the confidentialitythat he believes he needs in that
regard.
But | think I'm entitled to the list, so |
would put on the record the request.
BY MR. CASTRO:

Q. How many depositions have you given, doctor?

A. 1don’t know exactly how many | have given.

Q. Canyou give me an approximation, the best
approximation you can give?

A. No, | can't giveyou an accurate
approximation. | can tell you exactlyhow many I did
lastyear, | did seven.

Q. Okay. Do you remember the names of any of
the firms that you gave depositions for last year?

A. No.

Q. Do you remember the names of any of the firms

30
— have you testified in any depositions this year?
A. Yes.
Q. Have any of these dealt with ARDS?
A. Probably.

Q. Do you remember any of the names of the firms

that retained you in cases this year where you have
given depositions?

A. No.

Q. Butthose would be on the computer list?

A. Whether or not they would be listed as
depositions, | doubt very much, but they are on the
list.

Q. Butthe case would be because they are so
current, correct?

A. |suspect theywould be, yes.

Have you been in court this year?

Thisyear, no.

Were you in court last year?

Yes.

How many times?

Twice.

What court?

| don't remember, a small town in Ohio, not
too far from Toledo, | don't remember the name of the
town.

>0 POP>0 PO
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And where was the other one?
| don’t remember.
Where else have you given court testimony at?
Southern Illinois.
Whattown?
I don’t remember the name of it. But about
thirtymiles south of Champaign.

Q. Whereelse?

A. Kansas City. West Virginia.

Q. Doyou rememberthe town or the court?

>0 >0 >0

A. No, I don’tremember. Morgantown, perhaps,
but I am not sure.
Q. Allright.
A. Toledo. | had a courtroom appearance there
once.
Here in Florida in Sarasota -- no, no,
Clearwater, I’m sorry.
That is dll | remember offhand.
What is your fee for reviewing cases?
Three hundred dollars an hour.
How about for deposition?
The same.
And for court testimony?
The same, with a limit.
Pardon?

O>PO0POPH
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Withalimit.
What is your limit?
Tenhours a day.
kthat the minimum?
No, that is the limit.

Q. Okay. And | assume you would charge fees and

>0 >0 P

expenses for coming up to Chicago for testifying in
court?

A. Yes.

Q. Does your corporation have a billing
statementthat they submit to attorneys who are
considering retainingyou, a fee schedule?

A. No.

Q. Doyou advertisein any way?

A. No.

Q. Haveyou ever been affiliated with any group
that has advertised consulting work, maybe not
specifically for you?

A. | thinkthere was one that Ted Stanleyat the
University of Utah,a consulting firm, he may have
advertised. That firm went out of business about seven
or eight or nine years ago, it was a firm that was
organized to assist attorneys by givinga cadre of
experts available for review both for plaintiff and
defense.
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| only reviewed one or two cases for them and
I don’tknow if they advertised.
When | was in either Illinois or earlyonin
Ohio I think there was a group in Kentucky that | may
have reviewed a case for that was -- that would
basically be an intermediary between attorneys as a
defense expert. | did not sign a contract with them,
would not sign a contract with them, and I don’t think
they referred any other cases to me. And I don’t know
if they advertised or not.
But to my knowledge, my name has never been
advertised as an expert.
Q. Doesthe incomeyou receive — strike that.
Does your corporation break down the income
that the corporation receives based on the different
activities tHat you perform, such as speaking
engagements, medical legal review, consulting work?
A. Not to myknowledge.
Q. ltisjust one lump sum?
A. |don’tknow how thatishandled Itis
handled by an accountant out of Columbus, Ohioand I
don’tknow how it is broken down.
Q. Do you know what percentage of your income is
from acting as an expert in medical legal matters like
this?
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A. No, | can onlymake an estimate, somewhere
around fifteen percent.

Q. Doctor, what have you reviewed with regard to
this case?

A. The material that I reviewed is outlinedin
the material that you had copied.

Q. Okay.

A. 1 would be happy to go through that. | =

MR. CASTRO: Let's stop one second. Can you
mark this as Exhibit Number 3.

(WHEREUPON, Deposition Exhibit 3 is marked
for identificationpurposes).

A. Your question was?

BY MR. CASTRO:

Q. Doctor, first, have you had a chanceto
review what | have had marked as Exhibit Number 3?

A. With the exception of billing statementsand
80 on, yes.

Q. Okay. Will you just go through those quickly
just to make sure we have everything, because my
guestion B going to be do we have a complete —is
Exhibit Number 3a complete copy of your file?

A. Well, the answer is going to be no, because

my file also includes all of the depositions that |
have reviewed, plus the medical records. §
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Q. Okay

A. Andthose are not here.

Q. Excluding the deposition transcripts
themselves and the medical records from Gottlieb
Memorial Hospital, does Exhibit Number 3 contain the
remaining portion of your file?

A. Itappears to be mixed up alittle bit. So
the order is different than my file.

(Discussionhad off the record).
(Shortpause).

A. This appears to be a complete copy of my
correspondence file and notes.

Q. Okay. Then other than the medical records
from Gottlieb Memorial Hospital, what else have you
reviewed inthis case, what depositions?

A. The notes from my deposition reviews are in
there, with the exception of deposition transcript from
Dr. Matthay, Part 1and Part 2, which | have just
skimmed.

Also, | have reviewed then the medical
records also of Baby McGhee, Carl Barsanti's
deposition, DeLeon's deposition, Morris's deposition,
Hanlon's deposition, Jerry McGhee, Kriio, Roth, Zucker,
Orvino, Sandberg.

| reviewed a statement from Dr. Tabora and
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the deposition transcript of Dr. Tabora, and the
deposition transcript of Mr. McGhee.

Q. Any other documents that you reviewed for
purposes of this case?

A. Ireadthe abstract entitled "The Shock Lung
Syndrome: Anemia as a Predisposing Factor” from the
Surgical Forum, and the article entitled "ShockLung
Anemia as a Predisposing Factor" by Gerald
Moss in the American Journal of Surgery, prior to
sending that to Mr. Power.

Other than that, | don't believe | have
reviewed any other material.

Q. Where is — Page 26, "The Shock Lung
Syndrome: Anemia As a Predisposing Factor," where is
this out of again?

A. lbelieveitis from the Surgical Forum.
Q. Do you have the cite for this?

A. No, I don't.

Q. This isjust a one-page abstract?

A. Yes.

Q. Okay.

A.

It was published in the early nineteen
seventies in Surgical Forum, but | can't tell you the
year and the date. It had to have been after 1972
because there are references to a '73 article. Well,
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itmight have been '72 or '73.

Q. Doyou consider this an authoritative
article?

A. No.

Q. Howabout the "Shock Lung: Anemia as a
Predisposing Factor," do you consider that an
authoritative article?

A. No.

Q. Haveyou ever worked in conjunction with Dr.
Bone at anytime?

A. Depends upon how you define work, worked
with, we have been on panels together. We have
probably collaborated on some projects together, but |
can't remember precisely what the event would have
been.

Q. Youdon't recall any specific events
regarding collaboration with Dr. Bone?

A. No.

Q. Doctor, canyou give me your definition of
adult respiratory distress syndrome?

A. ARDS is aterm that has been applied to
describe patients with acute and severe lung injury
resulting from a myriad of different etiologicfactors,
characterized by increased lung water, increased
interpulmonary shunting of blood, arterial hypoxemia,

38

oftentimes requiring application of positive airway
pressure and usually accompaniedby radiologic changes
characteristic of interstitial pulmonary edema.

This pulmonary edemais usually a non-cardiac
origin, although cardiac failure may play some role.

The definition is -- as | mentioned, is
extremelyvariable in the literature, and I think'
although there maybe general agreement, there
oftentimes is some disagreement on the characteristic
features that must or must not be present before one
can make a diagnosis of ARDS. Itis very frequently a
catchall term used to describe someone with severe
acute lung injury.

Q. bone of the things that happens increased
microvascular permeabilityin the lungs?

A. | would saythat would be a feature, yes.

Q. Doyou have an opinion inthis case whether
or not Brenda McGhee developed adult respiratory
distress syndrome?

A. She clear would have the features that would
meet criteria for that diagnosis to be made.

Q. Soinyour opinion Brenda McGhee did have
ARDS?

A. Yes.

Q. And the basis of that opinion iswl*}at,
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doctor?

A. Shehad severe arterial hypoxemia,
relatively refractory to oxygen therapy, requiring
application of positive airway pressure.

Shehad the radiologic features and clinical
features that would be associated with that syndrome.

Q. What were the clinical features of that =
that would be associated with that syndrome?

A. Shehad tachypnea, shehad shortness of
breath.

She had severearterial hypoxemia, described
at least on one occasion as being so severe as to
produce cyanosis.

And she had radiologic signs of interstitial
pulmonary edema throughout both lungs.

Q. Canyou stateto reasonable degree of medical
certainty when Brenda McGhee developed adult
respiratory distress syndrome?

A lthinkitwas more likelythan not that she
had the early features of ARDS by the time she was in
the recoveryroom following her Cesarean section.

Q. Whatdoyou base that on?

A. The fact that she had severe arterial
hypoxemia, refractory to oxygen therapy.

Q. Anything else?
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A. Well, those were the -- since she didn’t have
chest x-ray at that time, you can’t saymuch about
that.

She did have, as described by the nurses,
some abnormal lung sounds anteriorly following
extubation that were fairly nondescript, but she didn’t
have a good and thorough physical examination recorded,
nor did she have the chest x-ray.

Sothe only thing we would have to go by is
the arterial oxygen tension. Although it is possible
for some pathologic features to cause hypoxemia to the
severe degree that she had, other than ARDS, it would
be extremelyunlikely.

Soforthat reason, I think more likelythan
not she had the earlyfeatures of ARDS as early as
seven-thirty in the morning on the 6th of April.

Q. Inyour opinion, based on reasonable degree
of medical certainty, the hypoxemiathat Brenda McGhee
was exhibiting at seven-thirty in the morning & more
likelythan not due to ARDS?

A. Yes.

Q. Can you stateto reasonable degree of medical
certainty when the initial acute lung injury began in
Brenda McGhee?

A. No. Notprecisely.
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Q. Canyou give any kind of range or time period
when the initial acute lung injury would have began?

A. Itispossible that it began at the time that
her abruption began causing abnormality of her
coagulation system, which would have been sometime in
the early morning hours of the 6th of April.

Almost certainly it was in evolution during
the Cesarean section. And clearly was manifested by
the time she arrived in the recovery room followingher
Cesarean section. And I don’t think it would be
possible to be anymore precise than that.

Q. So inyour opinion, the acute lung injury
might or could have began as early as when the DIC
first began?

A. That isapossibility, after, not when it
began, but after the DIC began to manifest itself,
and intervascular coagulation was occurring.

Q. DIC is a cause of ARDS, correct?

A. Thatis one of the many causes that has
been --

Q. Transfusions of blood products are also a
cause of ARDS?

A. Debatable, but I think that there probably
have been occasions when transfusion of blood products
has resulted in lunginjury, but that clearly isnot a
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frequent cause.

Q. Okay. Assuming Dr. Matthay testified in
deposition that even as low as one transfusion can
cause ARDS, would you agree with that statement?

A. | .-asl stated, I’'m sure it has happened,
especiallyif there is a transfusion reaction, then I’m
sure that has occurred.

But, again, it would have to be considered
averyrare cause of lung injury.

Q. Amniotic fluid embolism is a cause of ARDS?

A. Thathas been listed as a cause of ARDS.

Q. Inthis case, do you have an opinion whether
or not Brenda McGhee may have suffered from amniotic
fluid embolism?

A. ldon’tthink she did, but it can’t be ruled
out conclusively.

Q. What isthe basis of your opinion that she --
in your opinion she did not likely have an amniotic
fluid embolism?

A. The most likely time that it might have
occurred would have been in the immediate peri-
operative period, perhaps even intraoperatively, She
did not manifest with hemorrhagic type fluid, which
often occurs, although she did have severe arterial
hypoxia, which may have been with amniotic fluid.
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She did not have cardiovascular changes that
would be associated with it, and she did not manifest
severe right heart failure, for example, which would be

associated with the severe pulmonary hypertension that o

amniotic fluid embolism usually causes.
So for those reasons, | don’t think it is

likely that she had it. However, again | would
reiterate, | don’tthink you can completelyrule out
the possibility of amniotic fluid embolism causing
respiratory failure.

Q. What is the mortality rate generated
associated with amniotic fluid embolism?

A. Itishigh. | can’ttell you precisely
what the literature would say. | have not reviewed
it inmanyyears.

Q. Would you agree it has been reported as high
as ninety percent?

A. | can’t disagree but | wouldn‘t necessarily
agree.

Q. You don’t know one way or another?

A. | don’tknow if it has been reported to be
ninety percent --

Q. Okay.

A. --ornot. lwouldn’tphrase itas| don’t
know one way or another.
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Q. ltcarriesaverysignificant mortality rate,
that disease?

A. lagree with that statement.

Q. Iltake itin your opinion the cause of the
ARDS was the DICthat she had?

A. Ithinkthatisapossibility. I thinkitis
more likely than not, I think, that aspiration
pneumonitis is also a possibility.

MR. SMITH: Could | hear that answer?

(Answerread back by the reporter).

BY MR. CASTRO:

Q. What isthe basis of your opinion that
aspiration pneumonitis in this case might or could have
caused the ARDS in Brenda McGhee?

A. The clinical features of her respiratory
failure are compatible with aspiration pneumonitis.

Dr. Tabora testified that there was no
incidence of regurgitation nor, therefore, the
possibility of aspiration.

However, Jerry McGhee, in his testimony,
described induction of anesthesia with a technique that
would be compatible with regurgitation and silent
aspiration, that is, neither Tabora nor McGhee
described the application of cricoid pressure during
the induction of general anesthesia, and McGhee
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actually described the use of positive pressure by
mask, | believe, after the patient had general
anesthesia induced but before the tracheal tube was
inserted.

So although I don’tthink it is more likely
than not that she aspirated, certainly the testimony by
both Tabora and McGhee would be compatible with that.

Q. Do you have any criticism of the technique
used by Dr. Tabora in intubating Brenda McGhee?

A. If cricoidpressure was not applied, then |
would be critical of the technique, because that, in
fact, was not then an appropriate and correct
application of rapid sequence induction.

Q. Inyour opinion, the most likely cause of the
ARDS is the DIC, more probably than not, isthat
correct?

A. Thatiswhat | stated, yes.

Q. Although you cannotrule out completely
aspiration pneumonitis as a possible cause?

A. Thatiscorrect.

Q. What are the clinical features associated
with aspiration pneumonitis in this case?

A. Tachypnea; dyspnea; hypoxemia, somewhat
refractory to oxygen therapy and requiring positive
pressure.
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Q. Those arethe same clinical findings that are
found with ARDS?

A. Exactly, because ARDS canbe caused by
aspiration pneumonitis.

Some would claim if you can make a precise
diagnosis such as DIC, aspiration pneumonitis or
whatever, then you cannot make the diagnosis of ARDS
because that, in fact, is not the case if you know what
caused the respiratory failure.

Many would say that ARDS is caused by those
things, so it depends which definition isused. |
would define ARDS as being caused by many different
things.

Q. Okay.

A. And the fact, you know, etiologic factor does
notrule outthat diagnosis.

Q. Sointhis case it is your opinion that the
patient had ARDS and that it was most likely caused by
the DIC, correct?

A. Thatis correct.

Q. Areyou able to state one way or another with
reasonable degree of medical certaintywhether cricoid
pressure was used in this case?

A. | cannot state with certainty that it was or
was not used. | don’trecall that that questibn was
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ever asked of Dr. Tabora, and it was certainly not
described.

Q. Wnat is cricoid pressure, doctor?

A. Pressure on the cricoid.

Q. Okay, when Ethat generallyappliedinthe
case of induction similar to this situation?

A. With rapid sequence induction, pressure would
be applied to the cricoid cartilage at the time of
induction, at the time ofinjection of the barbiturate,
and prior to injection of the muscle relaxant.

Q. You say itis somethingthat is routinely
done in all inductions, or somethingthat is done when
doing a rapid sequence induction?

A. Thelatter.

Q. What is the purpose of the cricoid pressure?

A. Toprevent regurgitation of gastric contents
into the auropharynx.

Q. Why isthe not done generallywith routine
induction?

A. Because risk of regurgitation of gastro
contents into the auropharynx is minimal into normal --
patients who don't have increased intra-abdominal
pressure or who have not eaten within the previous few
hours, and who, therefore, would not have an increase
in gastric contents.
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Q. Doyou know when the lasttime Brenda McGhee
had eaten?

A. No.

Q. Doesthe timing of when Brenda McGhee last
ate affect risk associated with aspiration pneumonitis?

A. No, notin her.

Q. Why?

A. Because she was pregnant.

Q. Why does pregnancy have nothing —whywould
that not affectthe pregnantwoman?

A. Shehad markedlyincreased intra-abdominal
pressure because of the enlarged uterus and she had
delayed gastric emptying time because of her pregnancy,
and also probably because of the anxiety and pain that
she was experiencing. So she would have to be
considered to have delayed gastric emptyingand what we
would refer to as a full stomach.

Q. Canthe —strikethat.

Are there radiographic findings associated
with aspiration pneumonitis such that that diagnosis
can be made on chest x-ray?

A. Notreally.

Q. Sothere is no way to differentiatein chest
x-ray aspiration pneumonitis versus ARDS?

A. As | stated before, aspiration pneumonitis
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isa form of ARDS, according to some defiitions.
There would be some who would attempt to make a
diagnosis of aspiration pneumonitis based on
distribution of the pulmonary edema, but that is not at
dl reliable.

And x-ray findings of aspiration pneumonitis
are extremely variable and not reliable in either
making a diagnosis or ruling out the diagnosis.

Q. Isregurgitation somethingthat
anesthesiologistscan note?

A. Itispossible.

Q. Isitgenerallythe situation?

A. Well, generally the patients don't
regurgitate.

Q. Butonthose occasionswhen there is
regurgitation, is that somethingthat generally an
anesthesiologistwill make note of?

MR. SIRACUSA Objectionto foundation.
Go ahead.

A. If the regurgitated volume is sufficient for
them to notice it, then they would certainly make note
of that in the anesthesia record, more often than not.

On the other hand, it is well known small
amounts of material may be regurgitated and might go
unnoticed by the anesthesiologist.
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Q. Would a small amount of regurgitation cause
the degree of lung injury, in your opinion, that Brenda
McGhee suffered?

MR. SIRACUSA: Objectionto foundation.
BY MR. CASTRO:

Q. Morelikely than not?

A. Probably a, quote, small, unquote amount of
regurgitation would not usuallybe associated with
massive lunginjury of the sort that was exhibited by
Brenda McGhee.

However, if one compounds the lung injury
that she had earlyin the morning, and then the fact
that she was permitted to breathe spontaneously with
essentiallyno appropriate therapy for many hours after
that, itisknown that an exacerbation of the lung
injury may occur.

And it is possible that she began with a
relatively small lung injury, enough to cause severe
hypoxemia, but not enough to cause profound pulmonary
edema, which then progressed over the next eight hours
to the point that she emergentlyrequired intubation in
the intensive care unit.

MR. SMITH: Could you read that answer
back.

(Last answer read back by the reponser).
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BY MR. CASTRO:

Q. Doctor, you indicatedthat was possible but
you cannot state with reasonable degree of medical
certainty that sequence of events was more likely than
notthe mechanism of her acute lung injury, isthat
correct?

A. Well, as | stated, | can’t say more likely
than not that she aspirated, so that would follow.

Q. Do you have an opinion as to the cause of the
DIC inthis case?

A. | believe that the DIC was more likely than
not secondaryto an abruption of her placenta.

Q. What do you base that an?

A. The chartreview, the pathological diagnosis
as being compatible with, although not diagnostic of,
abruption.

And the fact that she had evidence of an
impending DIC prior to her delivery, with beginning
resolution following her delivery.

Q. When, inyour opinion, did Brenda McGhee
develop DIC?

A. |don’tbelieve itispossible to puta
precise time on it. We can saythat she had a
decreasing fibrinogen and probably decreasing platelet
count prior to her Cesarean section, and that certainly
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would be considered a program for DIC.

Whether or not the actual diagnosis could be
made at that time, her platelet count didn‘t halt at
that time or fibrinogen.

I don’tknow if she had fibrinogen split
products done at that time, | don’tthink she did. And
you -- we would need to know those levels before
diagnosis could be certain.

Q. Soto reasonable degree of medical certainty,
you cannot say that the diagnosis could be made of DIC
prior to the time of surgery?

A. | don’tthink you could make the diagnosis of
DIC prior to it. However, in retrospect, the
laboratory work would certainly be consistentwith an
impending DIC, if not an established DIC, prior to
Cesarean section.

Q. Allright. Issepsis a cause of ARDS?

A. ltis one of the many things that have been
considered to be etiologic for ARDS.

Q. Doyou have an opinion whether or not
plaintiff had any evidence of sepsis on or before
April 6th?

A. Well, sepsisis arather general term. |
don’tbelieve she had evidence for generalized
septicemia, certainly.
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And although there may have been a
possibility that she had bronchitis, | don’t think even
by any stretch of the defiition of sepsis one could
consider that she was septic from the bronchitis prior
to her Cesarean section.

Q. Soinyour opinion sepsis would not have been
a contributing etiology to the development of her ARDS
inthis case?

A. lthink thatis highly unlikely.

Q. You cannotrulethat out, though?

A. lthink I can come as close to rulingit out
aspossible.

Q. Okay. And how canyou do that?

A. | don’tthink thatbronchitis is -- | am not
familiar with that ever being a precipitating event for
ARDS. ‘

I would like to goback and correct one of my
earlier answers. Her fibrinogen split product was
elevated by thirty on the sixth, so I think one could
make a presumptive diagnosis of early ARDS -- DIC as
early as --and the fibrinogen was below a hundred at
that time, aswell. So -

Q- Theincreasedwhite blood countinthis case,
would that be consistent with sepsis?

A. Well, of course an increase in white blood
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cells can occur with sepsis and often does, as does
decreased white count, if it is a profound sepsis. So
it is consistent with the diagnosis of sepsis.

Q. Andthe fact there is negative cultures in
this case would not rule out sepsis, is that right?

A. That’s correct.

Q. That s often seenwith patientswho are
septic, negative cultures?

A. Itis often seen in those patients, often
that is because they are already on antibiotic therapy,
as well.

Q. Andwas Brenda McGhee on antibiotic therapy
for her bronchitis?

A. lthinkshewas.

Q. And was her temperature normal?

MR. SIRACUSA Atthetime -

BY MR CASTRO:

Q. Atthetime of admission, do you recall, or
preoperatively?

A. ldon’trecall that she had a significant
febrile state upon admission, but | don’tremember her
temperature.

Q. |don’t remember one, either.

You can have a relatively normal temperature

and still have evidence of sepsis?
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A. Thatis correct.

Pricr to Cesarean section her temperature was
ninety-seven degrees. Shewas not febrile.

Q. Doctor, you read Dr. DeLeon’s deposition, is
that correct?

A. Thatis correct.

Q. Do you recall Dr. DeLeon testifying that
anemiadoes not cause or contribute to ARDS?

A. Mmm, | don’thave independent recall of that.
I’ll be happy to review my notes of DeLeon’s deposition
transcript review and see if I had that in mynotes.

Your question was do | recall DeLeon saying
what, I’'m sorry?

Q. Thatanemiadoes not cause or contribute to
the development of ARDS?

A. lwould not dispute that but I don’tremember
him testifying one way or another on that particular -

Q. Inyour opinion, you would agree that anemia
does’ not cause or contribute to ARDS?

A. No, | think that isjust too generalized a
statement for me to say | agree with it.

Q. Okay.

A. Becauseitisnottrue. Itcan. Itisnota
direct contributing cause. Butbecause hemoglobin is
extremely important for carrying oxygen,and picking up
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oxygen in the lung, then anemia canbe a contributing
factor in the manifestation of and seriousness of ARDS.

Q. Do you recall Dr. Matthay's testimony where
he indicated anemiaalone does not cause ARDS?

A. | don’tremember that.

Q. Inyour opinion, would you agree with the
statement that anemia alone does not cause ARDS?

A. Anemia, inthe absence of any other
pathologic features, to my knowledge, has not been
described as an etiologic factor for ARDS.

Q. And why would anemia alone not cause ARDS?

A. Thatis -- that is a question that | think
would be impossible to sensibly answer, why would it
not cause ARDS?

Q. Letme rephrase itthen. Okay?

When we use the term anemia, that would
include both chronic, patients with chronic anemia, as
well as acute anemia, Bthat correct?

A. Well, only if you specified it, | guess. If
you don’t specify it, then it is not clear whether you
are referring to acute or chronic.

Q. Would you agree with the statement acute
anemia does not cause — alone, in and of itself, does
not cause ARDS?

A. Of course, you can’t develop acute anemia
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by itself, that is not a feature of any pathologic
syndrome that | am aware of.

In other words, sudden blood loss inan adult
human, orjust in ahuman, doesn’t occur, absent some
other traumatic event.

Chronicanemia can,and | don’t know of any
mechanism by which that could be assumed to cause lung
injury.

Q. Do you recall Dr. Hanlon testifying that
anemia does not cause or contribute to the development
of ARDS?

A. Couldyou repeat your question?

Q. Sure.

A. Please.

Q. Do you recall Dr. Hanlon testifying that
anemia did'not cause or contribute to ARDS?

A. Inthispatient?

Q. Yes.

A. ldon’trecall oneway or another.

Q. Do you recall that testimony, in general,
that anemia does not cause or contributeto the
development of ARDS?

MR. SIRACUSA: What do you mean, in general?
By anyone in this case?

58
BY MR. CASTRO:

Q. Not related to this case.

A. | don’trecall that testimony, but I would
not dispute it.

Q. You don‘t have anything of that nature
regarding that testimony in your notes about Dr.
Hanlon’s deposition, do you?

A. Mynotes do not reflect that was so testified
to.

Q. Would that be something of importance
regarding the consultant’s opinions with regard to
whether ar not anemia might cause or contribute to
ARDS?

A. Important to who?

Q. Toyou.

A. An infectious disease expert on the causation
of ARDS would, generally speaking, not be very
important to me, especially if she was a fact witness
and not an expert witness.

Q. How about a pulmonologist, critical care
expert who is a physician =

A. Whataboutit?

Q. --who is atreating physician in the case

asto the cause of ARDS in a patient he or she was
caring for? y
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MR. SIRACUSA. Would that testimony be
significantto him?
BY MR. CASTRO:

Q. Would it be importantto you?

A. ltispossible, because they might have facts
that would be important to me, but their opinion may or
may not be important.

Q. Okay. Inyour review of Dr. DeLeon's
deposition, you didn’t note any opinions Dr. DeLeon
hadwith regardto anemia being a cause of ARDS, is
that your —

A. | thought you stated that he testified that
he didn’t think anemia was.

Q. Thatiswhat Isaid you are to assume, but
your notes don'’t reflect any such testimony you
recorded as beingimportant?

A. lthink that is probably accurate.

Q. Doctor, inany of the articles you published
have’'you ever listed anemia as a contributing cause of
ARDS?

A. Certainly not a sole cause.

Q. Okay. How about contributing cause, in any
of the articles you published?

A. ltispossible that there was a discussion of
anemia as a contributing factor to hypoxemia and to
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inadequacy of oxygen delivery, but | don’trecall
specifically. | haven’t recalled most articles | have
written for alongtime, so ...

Q. Other than the two articles which you
provided to us today, are you aware of any other
articles that lists anemia as a predisposing cause to
ARDS?

MS. FOX Objectto the form df the
question.

BY MR. CASTRO:

Q. Strike that.

Are you aware of any articles that indicate
anemia as a contributing cause to the development of
ARDS?

A. | don’tknow if there are or not.

Q. Doyou recall Dr. DeLeontestifying that
hypoxia does not cause or contribute to the development
of ARDS?

A. 1think | do remember a statement of that
sort.

Q. Thatis notcontained inyour notes regarding
your review of her deposition --or his or her
deposition?

A. lIsthata question?

Q. Yes. | don't see it, but | just want to make
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sure itis notthere, that I'mmissing it?

A. Certainlynot by that forum it is not.

Q. bthere byanyforum?

A. No, I don’tthink so.

Q. Would you agree with the statement that
hypoxia does not cause or contribute to the development
of ARDS?

A. No, | wouldn’t. I think it is wrong.

Q. Would you agree that hypoxia alone does not
cause ARDS?

A. Well, there is no such thing as hypoxia
alone. That isan impossible situation.

Q. Areyou aware of experimental studies with
animals, doctor, where animals were put into states of
severe hypoxiaand animals did not develop any ARDS?

A. Well,’hypoxia isa general term and so that
doesn’t make sense because you are not describingwhere
the hypoxiawas.

And | am familiar with several situations
where hypoxemia can lead to lunginjury. And also
where breathing hypoxic mixtures can lead to lung
injury.

Now, does that mean somebody could publish an
article and show that hypoxia of some tissue somewhere
isn’t associated with lung injury, | suspectthat is
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probablytrue that there is such an article somewhere,
but I don’tknow specificallywhat you are referring
to.

Q. You are notaware of animal studies that
establish hypoxemia and reportedinthe literature that
hypoxemia does not cause Or contribute to the
development of ARDS?

A. Well, one wouldn‘t expect --

MR. SIRACUSA: Well, the only question is
are you aware of such a study?

THE DEPONENT: But his question is
sufficientlyvague that | can’t answer it yes Or no.
BY MR. CASTRO:

Q. Answer it anyway you want to, doctor.

A. ldon’tthink your question is answerable
in the sense that hypoxemiais not a cause of ARDS. |
believe that that is possible.

Q. What s possible?

A. That hypoxemiacouldbe created without
causing lung injury. I’'m not aware of a study that did
justthat.

Q. Do any of your articles list hypoxia or
hypoxemia as a cause of ARDS?

A. Well, dependsupon what your definition of
hypoxia is. | would have to sayyes. §
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Q, Whatisyour definition of hypoxia?

A. Low oxygen tension with a site undefined.

Q. What is your definition of hypoxemia?

A Low oxygen tension in the blood without
specifying whether arterial or venous.

Q Doyour articles list hypoxia, or hypoxemia,
or both, as cause of ARDS?

A. That, per se, no, no one would do that. It
is a nonsensical statement.

Q. Inany dfyour articles have you ever
reported that hypoxia causes ARDS?

A. Well, itis entirely possible that tissue
hypoxia of some sort might be a cause of lunginjury
and, yes, that has been reported and it has been
reported in some of my articles, but not under the term
hypoxia alone as causing ARDS.

Q. Underthe termtissue hypoxia haveyou
reportedit as being a contributing cause of ARDS?
A |think that that couldbe a potential cause.
And tissue could either be cardiac, pulmonary, or maybe

even peripheral tissue, and certainly could be brain.
Itis well known hypoxia of the brain can cause
pulmonary injury.
MR. SIRACUSA: Let me take two minutes.
(Recesstaken).

64
BY MR. CASTRO:

Q. Doctor, inthe literature, what is the
general mortality rate -- strike that.

Would you agree that the reported mortality
rate associated with ARDS is generally sixty to seventy
percent?

A. ltisas high as eighty percent.

Ifyou look at overall populations, itis as
low as twenty percent.

Q. Infact, associated with sepsis, it may even
be as high as ninety percent, is that right?

MR. SIRACUSA Reported?

BY MR. CASTRO:

Q. Reported.

A. That hasbeen reported.

Q. The general mortality rate associatedwith
ARDS, though, is generally reported as greater than
fifty percent?

A. Ithasbeen reported as greater than fifty
percent in many articles since the mid 1970’s.

However, it has recently, | think, been
agreed upon that that -- although that is a general
reported mortality rate, it need not be that high, and
certainly has been reported to be lower than that.

Q. Wouldyou agree that DIC has been shown or is
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correlated with the poor prognosis in ARDS patients?

A. ldon’tknow if it has been shown but |
wouldn’tagree it is associated with poor prognosis
except for the fact it is usually associated with
multiple organ failure and usually occurs in sicker
patients, so, therefore, it would be associated with a
higher morbidity and mortality.

But DIC alone would not necessarilyportend
abad prognosis.

Q. Butgenerally, DIC in patients with ARDS have
been associated with a higher morbidity and mortality
rate?

A. Generallyinthe literature, that isa true
statement.

Q. Would you agree that patients can develop
adult respiratory distress syndrome even with
appropriate care?

A. Sure.

Q. Okay. Would you agree that the majority of
patients who develop adult respiratory distress
syndrome will die even with appropriate care?

A. Absolutely not.

Q. Okay. Whatisthe basis of that statement,
doctor?

A. My experience.
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Q. Anything other than your experience the basis
ofthat statement?

A. Sure, some of the literature would also
support that.

Q. Some ofthe literature would supportthe
statement | made, is that correct?

A. No, | wouldn’t necessarily say it supports
it. Some of the literature would say the mortality
would be greater than fifty percent but it doesn’t
necessarily indicate that the care has been appropriate
in such studies.

Q. Inthe articles that are published is it your
understanding that the care is inappropriate?

MR. SIRACUSA: Obiject to foundation, without

referringto specific article.

A. No, and | didn’t saythat.
BY MR. CASTRO:

Q. Okay.

A. Generally speaking, the care isn’t outlined
very accurately in the published series.

Q. Would you agree that the fact a patient

develops ARDS from DIC does not mean inappropriate care

was rendered?
A. Thatis correct.
Q. Would you agree the fact that patieht dies
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from ARDS does not mean inappropriate care was given?

A. That, inand of itself, doesn't mean that,
but it doesn't indicate inappropriate care wasn't also
applied or that appropriate care is withheld.

Q. Would you agree that anemia is not reported
- has not been — been reported as a poor prognostic
factor in patients with ARDS?

A. lwouldn't agree with that. | don't know
whether it has been or not.

Q. You are notaware of any articles that lists
anemia as a poor prognostic factor in patients with
ARDS?

A. lwould saythat anemia isalmost a hundred
percent of the time associated with ARDS, so that it
wouldn't be one way or another.

Q. Toanswer myquestion, though, you are not
aware of anemia ever beinglisted as a poor prognostic
factor with ARDS?

Al Well, I did answer your question. | think
the written transcript will show that.

If it is associated with ARDS nearly one
hundred percent of the time, then it cannotbe used as
a discriminating factor, but it would be associated
with people with poor prognosis as well as those people
with a good prognosis.
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Q. Soinalmost a hundred percent of the cases
anemia is almost uniformly associated with ARDS or
found in patients with ARDS?

A. lthink that is probably not an accurate
representation of what | said.

Patients with ARDS almost all of the time
will have some degree of anemia is what | stated. If |
didn't, then I will correct myself.

Q. Okay. Are you aware of any articles that
indicate hypoxia or hypoxemia is a poor prognostic
factor in patients with ARDS?

A. Yes. Several of the articles would indicate
that the more severe the hypoxemia, arterial hypoxemia,
which is not the same thing as hypoxia so they are not
equivalent, even though the question indicates that they
might be, arterial hypoxemia, the degree of that would
indicate to some degree what the prognosis mightbe in
some of the written articles.

Q. what, you have indicated there are degrees of
hypoxemia, correct?

A. Sure.

Q. Whatls considered severe hypoxemia, arterial
hypoxemia?

A. Thatwould vary from individual to
individual.
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Q. Generally can you give me a range that you
would consider to be severe arterial hypoxemia?
A. ldon' like the term "severe" particularly
and it could be variable and it could depend on the
clinical situation.
If one resides in Denver, arterial oxygen
tension well might be around sixty or slightly below,
and that would be a degree of hypoxemia that would not
be consideredsevere in Denver.
Q. Let'stalk about people in Chicago at that
elevation.
A. In Chicago if one had a PO2 below sixty and
you are a perfectly normal individual and no reason for
having hypoxemia, you would consider that very
disturbing and perhaps even a severe hypoxemia.
But if'it is in somebodywith severe
obstructive lung disease with chronic hypoxemia for
many years, then it would become relative againandyou
would say that is not severe hypoxemia.
Soyou would have to add alot more
qualifiersto it before I could tell you a number that
would be considered severe arterial hypoxemia.
However, in any human being, aPO?2 of forty
in arterial blood would be considered severe hypoxemia.
Q. lwas about to ask you, in your opinion,
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would you consider a PO2 of forty-six in Brenda McGhee
to indicate severe hypoxemia?

A. Sure.

Q. Okay. Inyour opinionthen, the PO2 of
forty-six at eight-fifteen would be a very poor
prognostic indicator for her outcome, is that correct?

A. Oh,no, | wouldn't agree with that at all.

You asked me if I was aware literature said that, and |
saidyes.

In fact, her PO2 of forty-six, breathing less
than a hundred percent oxygen spontaneously, would not,
in my opinion, indicate a poor prognosis at all.

The prognosis would depend upon the treatment
of her hypoxemiaand not on the degree of hypoxemia
itself.

Now, in the absence of any treatment
whatsoever, which iswhat she got for her hypoxemia,

1 would agree a PO2 of forty-six was a poor prognostic
sign.

Q. Would you agree, doctor, that over the past
twenty years there has been a lot of research in the
area of ARDS?

A. Alotisvery subjective. Yes.

Q. Okay. Well, would you agree that there have
been advances in intensive care over the\past twenty
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years?

A. Some.

Q. Okay. Would you agree that despite the
advances in intensive care medicine, that the mortality
rate from ARDS has not significantly changed?

MR. SIRACUSA: In twenty years?-
BY MR. CASTRO:

Q. Inthe past twenty years?

A. No, I would not agree with that.

Q. Areyou aware of articlesthat indicate that?

A. Yes.

Q. Butyou would disagree with the authors of
those articles?

A. Yes, Iwould

Q. Would you agreethat not all patients with
acute lung injury are mechanically ventilated or
intubated?

A. Sure.

Q. Would you agree that the clinical recognition
of adult respiratory distress syndrome is often
considerably delayed fromthe time the initial alveoli
capillary microstructure is initially injured?

A. I'm sure thatistruein some cases. Thisis
one fact.

Q. Putting it a little simpler, the diagnosis is
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commonly made much later than when the initial acute
injurytakes place, isthat correct?
MR. SIRACUSA: Object to foundation.
A. Thatisprobablyan accurate statement.
BY MR. CASTRO:

Q. Anaccurate? Orinaccurate?

A. ltisanaccurate statement.

Q. Would you agree that adult respiratory
distress syndrome can develop quickly within hours .
after the inciting clinical event?

A. Yes.

Q. Would you agreethat it had been hoped that
therapy could be instituted before the onset of ARDSto
alleviate the severity of the acute lung injury, but
that -- that objective is difficultto obtain because
of the acute onset of — after the inciting event?

A. That doesn't make sense.

MR. SIRACUSA: Wait.

A. Maybe because of inflection.
BY MR. CASTRO:

Q. Allright. The goal of medicine istotryto
gettreatment started before the onset of ARDS, is that
correct?

A. Thatisimpossible. Thatis nonsensical.

You wouldn't initiate therapy for something before it
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starts.

Q. Letme read you this sentence:

“Ithad been hoped that therapy could be
instituted before the onset of ARDS to alleviate the
severityof acute lung injury.’

Would you agree that sentence is nonsensical?

MR. SIRACUSA: Obijection.

A. lthink that is anonsensical --

MR. CASTRO: Let him finish his answer.

MR. SIRACUSA: Let me object before he
answers. | object. "It had been hoped"? There is no
—itisvague. It doesn't make sense.

A You have obviously taken a quotation from
somebody'spublication out of context, and in the
context that we are now hearing it, it doesn't make
very much Sensebecause itassumes that ARDS is
separate fromthe inciting insultand the subsequent
lunginjury.

In other words, that sentence would probably
assume that ARDS can’t be diagnosed until somebody sees
itand makes a diagnosis, which obviously would have to
come before any therapy could be instituted.

BY MR. CASTRO:
Q. Okay.
A. Soasstated, | think it is anonsensical
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sentence.

Q. Then if itwas followed by the sentence,
"However, it may be difficultto achieve that objective
in many patients because of the time lag between the
inciting eventand —*

A. No.

MR. SIRACUSA Wait.
BY MR. CASTRO:

Q. Would you also agree it is a nonsensical
sentence?

A. No, not necessarily because probably what it
is statingis the lunginjury and ARDS follow within a
matter of seconds. Justthe diagnosis is going to be
delayed.

Q. Okay. Soin your opinion, ARDS can follow
within a matter of seconds after the inciting event
begins?

A. Well, if you recall back when you asked me to
define ARDS, if you go by the definition that | gave
you, yes.

If you go by the definition that might be
found in the Literature in otherinstances that says
you have to have chest x-ray findingsand you have to
have PO2 at a certain amount, then | would say no,
that itwouldn't, because you are not going{a get
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chest x-ray findingsimmediatelyand so on.
It depends upon how you define ARDS.
Q. Inthe way you define ARDS, ARDS follows as
quickly as seconds after the inciting event?
MR. SIRACUSA: Can follow?
A. ltispossible.
BY MR. CASTRO:

Q. Okay. Does itgenerally happen?

A. Well, I don’tthink that is answerable
because it would depend upon the inciting event that
you were goingto give me in the hypothetical.

Q. How about DIC as the inciting event?

A. You canhave DIC withoutany lunginjury so
it is possible you wouldn‘t. Ifyou had DIC that
causes lunginjury, causes pulmonary hypertension and
so on, that, by definition, is ARDS.

Q. Doesthat —obviously notall cases of DIC
goonto leadto ARDS, you already stated that,
corrkct?

A. Thatis correct.

Q. Myquestion, though, isiswhenthose
situations do arise where the DIC isthe inciting
event for the development of ARDS, does the ARDS
generally develop within avery brief period of time,
within the first hour?
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A. After what?

Q. After the DIC begins?

A. Not necessarily. The DIC may be there for
days before the lung is injured.

Q. Would you agree that no therapy has been
found to ameliorate the underlying injury after it
occurs in patients with ARDS?

A. No, | would not agree.

Q. Wouldyou consider that statement to be
nonsensical?

A. No, I wouldn’t consider it nonsensical. |
just don’tthink it is accurate.

Q. Would you agree with the statement as result
of the fact that no therapy has been found to
ameliorate the underlying injury after it occurs in
patients with ARDS, that therapy for ARDS is limitedto
supportive care?

MR. SIRACUSA: | think it depends on what
underlying injury you are talking about. Itis not
identified in that statement.

Idon’t know how you can ask himto agree or
disagree with the question.

BY MR. CASTRO:
Q. Doctor?
A. The firstpart of the sentence, you are --
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it makes a statement that | believe is false,

And the second part of the statement is that
any therapy is going to be supportive, | actually agree
with. Butl --butit doesn’t--A doesn’t follow B.

Q. You agree the treatment for ARDS is limited
supportive care?

A. Generally speaking, that is true.

Q. When you say “generally speaking,” what do
you mean?

A. Well, it depends upon what the etiologic
factoris. For example, if we know that DIC is the
etiologicfactor and you don’ttreat the DIC, and it
continues, then lunginjury continues, then -- then
you would --you are withholding therapy.

If you treat the DIC and the lunginjury
stops, that {s not supportive therapy, that is
definitive therapy.

If you had somebodywho continues to aspirate
day after day after dayand you stopped the aspiration
by doinggastrostomy, that is definitive therapy, it is
not supportive.

That is not what the author of your quotation
is intending, however.

Q. Let me be more specificthen, doctor. Inthe
patientwho is DIC and you treat the DIC and the
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patient continues to manifest ARDS, the treatment for
the ARDS then is supportive care, isthat correct?

A. The appropriate therapy for the ARDS would be
consideredsupportive care.

Q. Would you agree there is noway to preventa
patient from developing ARDS?

A. No, I would not agree.

Q. Howdo you prevent it from developing?

MR. SIRACUSA What isthe etiologic factor?
The question is vague.
BY MR. CASTRO:

Q. Any etiologic?

A. Prevent them from aspirating, from getting
DIC, you prevent them from getting septicand so on
down the line for every etiologic factor you would
consider causative of the ARDS.

Q. Isthere anyway to prevent a patientwith
DIC from developing ARDS?

A. Yes,you stop DIC before the ARDS develops
andyou will prevent the ARDS from developing.

Q. Okay. Oftentimeswould you --would you
agreethat oftentimes itis difficult to treat the
DIC before ARDS develops in a patient?

MR. SIRACUSA: Objectto form.
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BY MR. CASTRO:

Q. Because of the closeness intime to the
inciting event?

MR. SIRACUSA: Objectto form.

A. Well, | mightagree withyour statement. |
don’t know if often would be true.

But it might be difficult to treat the DIC.

But itisn’t because of the proximity of the ARDS to
DIC, necessarily, it isjust because DIC is sometimes
difficult to treat.

The DICisaresult of some other event and
that has to be treated. You don’ttreat the DIC
primariiy, you treat whatever triggers DIC.

Q. Eventreating the inciting event such as an
abruption with removal of the fetus and placenta, it
may be difficult to prevent the development of ARDS in
those type of patients, isthat correct?

A. Well, that is a possibility.

‘But as we have already covered, ARDS does not
commonly follow abruption in DIC.

Q. What is a mechanism — strike that.

What is the cause of death when patients die
of adult respiratory distress syndrome?

A. TUsually it is multiple organ failure but not
always. Veryfrequentlyit is sepsis and shock. There
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is a myriad of different things that cause death.

Q. Whenwe say multiple organ failure, what are
we talking about, doctor?

A. More than one organ system failing atthe
time.

Q. Generallywhat type of organs go into failure
in patients with ARDS?

A. Kidney, liver, heart, brain, lungs, gut.

Q. Would you agree that, although widely
accepted, there is little scientific evidence to
indicate endotracheal intubation or mechanical
ventilation will prevent or even slow onset of ARDS?

A. No.

Q. Why not, doctor?

A. Thatisastatementthat is reported
particularly in the pulmonary literature by a few so-
called authorities and experts, and | just don’tagree
that itis true.

I think there is pretty good evidence that
supportive treatment of the lung-injured patient can
result in improvement in oxygenationand outcome.

Q. Howlong have you been of that opinion?

A. But--butlet me finish, | don’tbelieve
thatjust stickinga tube in somebody and hooking them
up to aventilator, in and of itself, will cause any
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change. There has to be someone that is manipulating
the ventilator that knows what they are doing in order
to be able to make that statement accurate.

Q. Howlong have you been of the opinion that
statementwould be inaccurate?

A. Since 1973, approximately.

Q. Would you agree that even when positive and
expiratory pressure, commonly known as PEEP ,is added
to the ventilator -- mechanical ventilator of high risk
patients, ARDS may or may not be prevented or severely
decreased?

A. Well, I would agree that PEEP does not
prevent ARDS. And the severity of ARDS may continue in
spite of the addition of PEEP. But PEEP, | would still
consider, to be supportive therapy for ARDS.

Q. Hasthere been any showingthat PEEP reduces
the mortality of patients with ARDS?

A. Depends upon whatyou mean by show. Since
there has never been ablinded studyand there has
never been a comparison, the answer would be no.

But then, nobody has shown that the sun will
rise tomorrow. Butwe have pretty good evidence that
it will, even though nobody has done the experiment to
show it will, in fact, occur.

Sothe fact that nobody has done a
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comparative study doesn’t mean that it doesn’t exist,
and certainly there is supportive evidence that if an
individual is treated by protocol, that the severity
and mortality of the ARDS wwill be decreased.

And that is certainly in the recent
literature, as well as literature as old as fifteen
years ago.
Are there different types of shock, doctor?
Sure.
Hypovolemic, cardiogenic and septic shock?
Those are three types.
Are there others?
Probably.
What are the others Ihaven't named?
You can have shock from a variety of
etiologic factors and they have some common Features.

And | would say that you can have brain
injury that leads to profound hypo-profusion, for
example, and that could be classified as circulatory
shock. But so could septic shock. There is wide
overlap between those categories you read off.

>0 >0 >0 >0

Q. Are there any other general categories
describing type of shock other than the three llisted?
Are those the generally descriptive terms for
the types of shocks reported? }
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A. Thethreeyou listagain?

Q. Hypovolemic, cardiogenic and septic.

A. lthink there is such a wide overlap,
obviouslysomebody could categorize it that way, but |
don't know that would be an accurate way of
categorizingit.

Q. Doyou have an opinion whether or not
plaintiff was ever in hypovolemic shock on April 6th?

A. ldon't believe that she was.

Q. What do you base that on?

A. 1don't believe she was hypovolemicat any
time of any significant degree.

Q. Doyou have an opinion whether or not
plaintiff was ever in cardiogenic shock on April 6th?

A. | doubt very much that she was in cardiogenic
shock.

Q. And ltake it itwould be your opinion she
was not in septic shock?

A." No, she was not.

Q. Do you have an opinion whether or not
plaintiff was in shock at any time on April 6th?

A. ldoubtit.

Q. Whydoyou saythat?

A. 1don't know of any evidence that she was in
shock.
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Q. What evidence would you look for?

A. Inadequate profusion of peripheral tissues.
Decreased urinary output. Severe and prolonged
hypotension. Severe and prolonged tachycardia.
Decreased sensorium due to inadequate cerebral
profusion.

Q. And she didn't exhibit any of those?

A. 1 don't believe so.

Q. Wouldyou agree, doctor, that there is
clinical and experimental evidence suggesting shock
alone is an uncommon cause of severe acute lung injury
inthe absence of over-aggressive fluid therapy or some
other complication such as aspiration or sepsis?

A. Yes.

Q. Wouldyou agree that adult respiratory
distress syndrome is infrequently associated with shock
alone?

A. Yes.

Q. Would you agree in most post-traumatic
patients, the adult respiratory distress syndrome is
usually linkedto sepsis?

A. Notusually. Thatmeans more often than not,

I would assume, in the legal sense. Greater than fifty
percent of the time. And I'm not sure that is true.
It could be in some series but it wouldn't be in all
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series.

Q. Aliright. Are you familiar with the reports
of the casualties in Vietham involving development of
adult respiratory distress syndrome?

A. Many of them.

Q. Would you agree that three different
retrospective reviews of the course of casualties in
Vietnamledto the conclusion that serious
deterioration of pulmonaryfunction seldom occurs until
sepsis develops?

A. Would | agree that three of them said that?

I don't know, you would have to tell me what three you
aretalkingabout. There are hundreds of reports
coming out of Vietnam.

Q. Are you aware of some of the reports
indicatingthat serious deterioration of pulmonary
function seldom occurred until sepsis developed,
regardless of the number?

A. lwouldn't disagreewith that, that there
probablyare such reports. But, again, it would depend
upon what type of Injuryitwes.

I wouldn't agree ifyou take chest wound
injuries, for example, if they took bullets and flack
to the lung, they developed respiratory distress long
before sepsis manifested itself, but that is not what
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the articlesare talking about you are referring
to, I'm sure. And, of course, those aren't exactly
relevant to this case.
There were very few placentas coming out of
Vietnam, as well.

Q. Are you familiar with the articles by a Dr.
Demling involving his research on sheep and putting a
sheep into hemorrhagic shock?

A. What doyou mean by familiar?

The fact I know they exist?

Q. Haveyou read articles over the course of
your years in training?

A. Al his articles? Probably not.

Q. Have you read some of his articles involving
his researchwith putting sheep into hemorrhagic shock
andtheir effect on lung injury?

A. | have read some of them.

Q. When we talk about hemorrhagic shock, we are
talking about shock from excessive blood loss, isthat
right?

A. Thatisusuallywhat is implied.

Q. Okay. And his research and findings indicate
that the animals subjected to hemorrhagic shock did not
have any evidence of increased microvascular
permeability, is that right? !
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MR. SIRACUSA:  kthat what his article said?

Ethat the question?
BY MR. CASTRO:

Q. Yes.

A. ldon’tknow if that iswhat all his articles
show or not.

And | don’t know whether we are talking about
the articles where he re-infused blood or added
crystalloid.

And there are a number of experiments out
there with hemorrhagic shock and lung injury, and I’'m
not sure that | can separate for you which were

.Demling’s and which were others.

And that research hasbeen going on for alot
longer than Demling has been doingresearch.

Q. Generally the finding, though, isthat even
inthose patients who are not resuscitated or
re-infused, they still did not go onto develop acute
lung’injury, isthat correct?

A. | don’tthink Demling did any experiments
where he subjected patients to hemorrhagic shock, then
did not treat them.

Q. lithatisthe case, would you agree that
— strikethat.

Your general understanding of the research
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involved with inducing hemorrhagic shock, some of those
studies, they re-infused and resuscitated patients,
others they did not and let the shock continue, is that
correct?
~ A Well, inanimals, yes. Butnotin patients.
You said patients.

Q. Animals, | am sorry, animals, the
experimental studies we are talking about?

A. Yes,and | don’t know, we are beating around
the bush. | agree with those experiments, if Demling’s
or not, generally speaking do not show significant
development of lunginjury.

Q. Then we are beating around the bush. Thank
you.

Doctor, have you — | represent Gottlieb
Memorial Hospitalin this case. | should have
introduced myself earlier, | apologize for that.

| want to ask you now regarding opinions you
have formulated with regardto this case. And | want
to ask them specifically as they deal with my client,
which is Gottlieb Memorial Hospital. So for purposes
of this question, exclude for the moment any opinions
you might have developed with regardto Dr. Roth, Dr.
Zucker and Dr. Tabora. Okay?

A. Yes.
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Q. Haveyou formed any opinions regarding any
deviations fromthe standard of care by Gottlieb
Memorial Hospital personnel?

A. Firstlet me statethat asregards the agency
question, whether Tabora is an agent of the hospital, |
am assuming, based onyour request to limitmy opinions
to hospital personnel, that he isnot considered an
agent of the hospital and that will be a legal, not a
medical, determination.

Q. Allright.

A. Somy criticism of the hospital personnel
would be the inadequate monitoring of the patient’s
hypoxemic condition bynursingpersonnel, not in the
sense that they didn‘t obtain the information, because
they did. But, rather, that they didn’t inform the
appropriate people so that appropriate intervention
and treatment could occur.

And that would be both the recovery room
personnel and the intensive care unit personnel,
nursing personnel.

That was not very articulate. In other
words, | think the nursesin the ICU and the recovery
room should have been very much aware that arterial
saturations as low as this patient exhibited and also
supported by blood gas values, should have prompted
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them to have appropriate medical intervention.

Q. Okay. Any other criticisms regarding
hospital personnelthat you formulated?

A. lthink that covers it. It may occur to me
as we go on, other things may come up and I’ll letyou
know.

Q. If itdoes, thank you.

Let's talk specificallythen, since the
criticism covers both recoveryroomnurse and the ICU
nurse, what | would like to do is take each one
separately, ifthat is all right.

A Certainly.

Q. Inyour opinion, the recoveryroom nurse
not appropriatelyinformthe appropriate persons ¢ the
—strikethat.

What is the exact deviation that Nurse Kriho
failed to do in the recovery room?

A. The patient had a pulse oximeter reading
indicating saturations in the high seventies, low
eighties, initial one being actually being fifty-nine
percent.

And any recovery room nurse should be aware
that those are unacceptable low readings, and perhaps
even life-threatening, and should get appropriate
intervention.
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Upon informing Dr. Roth, Zucker or Tabora,
andnot gettingappropriate therapy, itis my opinion
that she should have immediately contacted her
supervisor, who then should have contacted the
appropriate medical personnel to have appropriate
intervention taken.

However, accordingto her deposition
testimony, she viewed these readings as "alittle bit
lower than normal," and the PH and blood gas at eight-
fifteen of seven-point-two-four as, "a little bit low
at seven-point-two-four."

Thus indicating to me that she did not
appreciate that these were exceedinglylow values. And
she clearly did not seek more aggressive therapy of the
patient but, rather, transferred the patient to the
surgical intensive care unit without ensuring that
appropriate medical intervention occurred.

Q. The appropriate person to inform of the 02
saturations would be the anesthesiologist, Dr. Tabora?

A. Initially, that would be correct.

Q. Your understanding, Dr. Taborawas made aware
of all the 02 saturations while the patient was in the
recovery room?

A. Thatis correct.

Q. And initially, as you have indicated, that
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would be appropriate care by Nurse Kriho, correct?

A. Yes, itwould.

Q. And Dr. Roth, the patient's attending
surgeon, was also in the recovery room for a portion of
the time, is that correct?

A. Hewas inthe recovery room for a period of
time, but there is no indication that he was made aware
of the pulse oximeter readings.

MR. SMITH: Could | hear the answer?

A. Tomyreview.

(Lastquestion and answers read back by the
reporter).
BY MR. CASTRO:

Q. The arterial blood gas results that were
obtained while the patient was in the recovery room,
those were reported by Nurse Kriho to Dr. Tabora, is
that correct?

A. |believe that is correct because Tabora
ordered an increase in the FIO2 in response to those
results, indicating, to me, he was aware of them.

Q. And that would have been appropriate care on
the part of Nurse Kriho to report that information to
the anesthesiologist, correct?

A. Well, | don't know that she reported it, so
-- but it would have been appropriate if she had the
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information and he didn't, for her to report it to him.

Q. And itis also your understanding that Dr.

Roth, the attending surgeon, was aware of the 02
arterial oxygen level when he was in the recovery room,
is that correct?

A. | don't remember that. Itis possible. |
would have to review my notes on his transcript -- on
his depositiontranscript.

Q. Looking atthe discharge summary, doctor,
Page --on Page 5, | will hand this to you in a second,
if you look at the third paragraph, the second
sentence, at least according to the discharge summary
it indicates that Dr. Tabora notified Dr. Roth ofthe
P02 of forty-sixwhen the patient was in the recovery
room.

If youare looking who prepared it, it was
prepared by Dr. Zucker, 1 believe.

A. Thatiswhat Dr. Zucker stated. But, of
course, that was not dictated until long after that
event, so | don't know whether that is an accurate
characterization of what really happened or not.

Q. Based on thk discharge summary, it would
indicate, just on this document alone, that the PO2 was
reported to Dr. Roth in the recovery room, correct?

A Thatiswhat that indicates.
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Q. Okay. Haveyou reviewed anything that would
suggestcontrary to that, that that was not, in fact,
reported to him?

A. Not that I recall.

Q. Okay. Dr. Roth, asthe attending surgeon,
would also be an appropriate person to advise of the
PO2 results, isthat correct?

A. Itwould be appropriate for himto be
informed of that result.

Q. Soif I understand your testimony, Nurse
Kriho did at least initially report and provide the
information, fromwhat you have reviewed, to the
anesthesiologist, and possibly to the attending
surgeon, when the patient was in the recovery room, is
that correct?

A. Thatis possible.

Q. Okay. And you have not read or seen anything
that would indicate contrary to that, have you?

A. No, Ihaven't.

Q. Okay. And so that isthe assumption, that at
least as far as your review in this case has gone, that

"2 isthe assumption?

A. Thatshereported it to those two
individuals?
Q. Yes. y
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A. No, itisnot, I'm -- she reported it to
Tabora, more likely than not, and that she possibly
reported it to Roth.

Q. Your criticism then is that while acting
appropriately initially and reporting to the
appropriate people the appropriate information, she
deviatedin then not taking action when, in your
opinion, appropriate care was not provided by those
physicians, is that correct?

A. Not quite that way.

I would state that she deviated when she
merely transferred the patient to another nursing care
facility without any appropriate intervention being
taken.

| believe the wayyou stated it might
indicate | would hold the nurse responsible, if not for
diagnosis, at least for therapy and knowledge of what
appropriate therapywould be. And | would not.

* l'would state that anurse in recoveryroom
should know that a pulse oximeter reading of seventy-
eight percent, which more likely than not has been
confiiedbyablood gas analysisresult, that that
nurse would know that that is an unacceptable and
life-threatening situation and should seek appropriate
medical intervention when she did not obtain that from

96
either Tabora, Roth or Zucker initially.
MR. CASTRO: Read that back very slowly to
me, please.
(Last answer read back by the reporter).
BY MR. CASTRO:

Q. Okay. Doctor, just so Ican make sure I'm
clear, because of the length of that answer, I'mgoing
to go back and ask it point by point, just to make sure
lunderstandwhat you are saying.

You are not holding Nurse Kriho responsible
or saying she has responsibilityof making a medical
diagnosis in this case, is that correct?

Correct.

Okay.

Onlynursing diagnoses.

Which is differentthan medical diagnoses?
Yes.

>0 >0 >

Q. Andyou are not holding her responsible for
therapy to be instituted in this case, is that correct?

A. Not for medical therapy, that is correct.

Q. Again, just so Imake sure I'mclear, you are
saying that she should have the knowledge sufficient
enough to recognize the severity of the information she
had obtained in the recovery room, and then after
initially reporting that informationto the appropriate
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person, Dr. Tabora, should have then sought appropriate
medicalintervention when the three doctors you
mentionedfailed to provide such, isthat correct?
MS FOX. Objectto the form of the
question because Idon't believe the facts are going to
demonstrate Dr. Zucker was there.
MR. CASTRO: lagree Buthejust
mentioned him, that iswhy I'm including him in his
response
MS. FOX: Ithink there are facts that
show that won't be in evidence.
A. 1don't know if that is precisely what |
stated or not.
I would stick with what | said before. |
believe I stated what I felt was to be the case.
| think that she should seek to inform
appropriate authorities so that appropriate medical
intervention could occur. That would mean she might
contactanursing supervisor.
. Thewayyou reiterated itto me, itwould
make it sound like she should contact another doctor,
and I don't think that is necessarily the case.
BY MR. CASTRO:
Q. Okay.
A. Although that would certainlybe appropriate,
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as well. For example, if she contacted the medical
director of the recoveryroom, that would be an
appropriate step,but sowould the nursingsupervisor.

Q. So either nursing supervisor, or another
physician, possibly the director of anesthesia— |
mean director of the recovery room, in your opinion,
was required, by standard of care, for Miss Kriho to
contact after failing to get a response from the
physiciansin the recovery room?

A. Well, I didn't sayshe failed to geta
response. And I really, I'll stand with the way I said
it first.

Q. Okay.

A. Rather thanyour reiteration of what I said.

Q. Shedid get, in fact, a response from Dr.
Tabora and Dr. Roth regarding how this patientwas
going to be managed, is that correct?

A. | don't know she gota response from Dr. Roth
or not.

Dr. Taboraincreased her inspired oxygen
concentration, and | stated that before. He then left
the care of the case. He took himself off of the case.

And Dr. Roth transferred the patient to -- or
leftan order to transfer the patient to the ICU, so,
yes, | think there was a response. \
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Q. You disagree with the response bythe
physicians in this case, correct?

A. No, | don’t disagree with it. That is what
happened.

Q. Okay. I'mtalking about you disagree with
the appropriateness of the response bythe physicians
in this case?

A. | think the initial increase in FIO2 was
okay, that there was no further response that was --
was appropriate onthe part of Tabora, that | do
disagree with.

And further I don’tbelieve there was an
appropriate medical response that was complete by Roth
in that dll he did was transfer the patient and request
a consult from a critical care physician, without any
assurance that it would occur in a timely fashion.

Q. Nurses are notresponsible for determining
what tests should be ordered, isthat correct?

AL Not always, but they certainly can be.

Q. Generally speaking, though, tests are ordered
by physicians, is that right?

A. Yes.

Q. And, infact, you are familiar with the
lllinois licensing requirements, nurses can'‘t order
medical tests, isthat correct?
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A. I’'m notfamiliar with that. | would have
assumed that ARNP’s in the state of Illinois could
order tests under protocol described bya physician.
Butif you -- if that isnot the case, no.

Butinthe case of recoveryroom nurse, or
ICU nurse, unless it is done by protocol under
physician order, | would assume that would be the case.

Q. And nurses can‘t order bloodto be given
except under physician protocol?

A. lassumethatistrue.

Q. Ordering of tests and ordering of blood is
the practice of medicine, isthat right?

MR. SIRACUSA Objectto the vagueness of the
question.

A. Not necessarily.

BY MR. CASTRO:

Q. Whatwould itbeif itis notthe practice of
medicine?

A. Well, I think there are probably some tests
that can be ordered by some people that wouldn’t
necessarily be a practice of medicine.

Q. Okay. Ordering arterial blood gases,
ordering transfusions of blood, that is generally
considered the practice of medicine?

A. Asfaras | know, itis.

g D WN B OW N O UM WNREp O OOWNOO OO D> WN PR

O M WDN B O 0o ~NO OO~ WNPREOOOWwSNOOOOa P WN PR

101

Q. Okay. And nurses are prohibited from
practicing medicine, is that correct?

A. Nurses practice nursing. | believe that only
people licensed to practice medicine can practice
medicine. So, therefore, | guess that would be
prohibited, but | don’t know if the law states
specificallythat nurses cannot practice medicine.

Q. Would you agree that the nurse can rely, to
some degree, on the physician to manage how the patient
will be treated?

A. Yes.

Q. Would you agree that a nurse —strike that.

One of the things a nurse takes into
consideration in her nursing care of a patient isthe
care plan or managementthat is being developed bythe
patient’s physicians, is that correct?

A. ldoubtit. I don’tknow many care plans are
developed by physicians, and | sure didn’t see any
evidence of one in this case.

Q. Letmerephrase itthen.

A. Nurses usually develop care plans, not
physicians.

Q. Let's take the words “care plan’ out. Nurses
can rely on the therapy that is goingto be implemented
bythe physicians, is that correct?
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A. |don’t think that sentence, that statement,
makes much sense. Thatthey would rely onit? To do
what?

Q. Well, indetermining a sense of patients,
their patients’ well-being, one of the things they take
into consideration is what the physicians have ordered
for that patient, correct?

A. Well, | don’tknow if | agree with that.
Certainlythat is not applicable in this case.

Q. Well, let me give lan example. If no orders
whatsoever are given for a patient, a nurse may have
some sense of alarm, versus if numerous orders,
consultants, tests, therapies have been ordered, isn’t
that correct?

MR. SIRACUSA. Objectto the vagueness of the
question.
BY MR. CASTRO:

Q. Doyou understand what I'm asking, doctor?

A. lunderstand your question. Itisnot
applicablein this case.

Q. I'mnot asking about this particular case,
doctor.

A. Okay, ifyou are hypothetical.

Q. Ingeneral.

A. Ifit doesnot relate to this case, thed |
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would sayyes, general speaking, the nurses could rely
upon the physician to relay orders that would be
appropriate for their patient’s care.

Q. And dependingupon what those orders may be,
might reflect the urgency in which the nurse may or may
not go up the chain of command, correct?

MR. SIRACUSA The same objection.

A. Theurgencywith which the nurse would go up
the chain of command?
BY MR. CASTRO:

Q. Or whether or not she will go up the chain of
command?

A. No, | think the patient’s degree of illness
would determine the urgencywith which she would go up
the chain of command, and not what the orders are.

Q. Well, doctor, what if the patientis severely
ill but the patient has gotten all appropriate orders
as far as calling in consultants, getting all
appfopriate care and all appropriate management by
everyteam inthe world, is it your opinion, because of
the patient’s condition, she still has to go up the
chain of command?

A. No, | --and | didn’t state that, either.

Q. Soitis not necessarilythe patient’s
condition, but what the physicians are doingin
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response to the patient’s condition is taken into
consideration by the nurse in decidingwhether or not
to go up the chain of command, is that correct?

A. No, | think the patient’s conditionalso
relates. If the physician does nothing, but the
patient is not very sick, there wouldn‘t be any reason
for the nurse to go up the chain of command.

Q. Sothe nurseis going to take into
consideration how sick the patientis and what the
physicians have been — are ordering for that patient
in deciding whether or notto go up the chain of
command?

A. | think that would be appropriate.

Q. Okay. Have we coveredyour opinion regarding
Nurse Kriho and the basis for that opinion?

A. Yes.

Q. Okay. Regardingthe ICU nurse, doctor, what
is itthat the ICU nurse —in what way did the ICU
nurse deviate from the standard of care?

A. |believe that the nurse who received the
patient in transfer approximately between nine-thirty
in the morning, as reflected by her firstvital sign
recording, and ten o’clock, according to her first
narrative, failed to recognize the severity of the
patient’s pulmonary condition and failed to insure that
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the patient received appropriate and supportive medical
care.

There is no indication, according to her
note, that she contacted anyone regarding the patient’s
condition, and there is no indication that she did
anything other than take vital signs every thirty
minutes and record those dutifully, while not
recognizing the patient’s deterioration.

Q. With regardto communicatingto someone, the
personthat —the initial personthat the nurse would
communicatewith — strike that — one of the
appropriate persons that the nurse might communicate
with in the ICU would be the attending physician, is
that correct?

A. lwouldassume thatistrue.

Q. Aliright. Andyou would agree that would at
least be an appropriate initial personto communicate
with, correct?

A. Unless a consultant had been obtained who
would obviate that communication.

Q. Allright. And you are not aware of that
being done inthis case?

A. Tomyknowledge, that was not done in this
case.

Q. Okay. Nursesreceive-- strike that.
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ICU nursesreceive reports from the recovery
room nurse when the patient is transferred?

A. Areyou talkingin general?

Q. Ingeneral?

A. Ingeneral, thatistrue. Thatisifthe
patient is being transferred from recoveryroom to the
intensive care unit.

Q. Soyouwould assume in this case that that
practicewas followed, that a report would have been
givento the ICU nurse bythe recovery room nurse?

A. lwould assume that that did occur.

Q. Okay. And one of the things that might be
includedin a report -- strike that -- one of the
things that is oftentime included in a report from
nurse to nurse is what communicationand information
has already been relayedto the patient’s attending
physician, is that correct?

MR. SIRACUSA: Objection to foundation.

A. Thatwould be appropriate.

BY MR. CASTRO:

Q. Okay.

A. We have no evidence that that occurred in
this case, however.

Q. Well, you don’t know if it did Or didn't,
correct? y
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A. Thatiswhat I just said, | don’thave any
information that would indicate that that occurred in
this case.

Q. When a nurse contacts an attending physician
depends, in part, on that nurse’s understanding as to
the information already provided to the attending
physician, isn’t that correct?

MR. SIRACUSA Objection,foundation.

A. That might be in a stable patient, but that
isnot appropriate in a patient that is unstable such
as this one.

BY MR: CASTRO:

Q. Allright. You indicatedthat the patient
deteriorated inthe ICU. Is that your opinion, doctor?

A. Yes,itis.

Q. What do you base that on?

A. Ibase it on, first, the note that the nurse
wrote at four o’clock in the afternoon stating,
“Patientdevelopedrespiratory distress.”

Q. Anything else?

A. | furtherbase it on the fact that the
respiratory rate, which initiallywas thirty-two but
then fell to twenty-four, which, in part, could have
been due to administration of narcotic which is a
respiratory depressant, which was also inappropriate,
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but then --
MR. SMITH: I'm sorry, ldidn’t hear
that?

A. --inappropriate, but then steadily rose from
twenty-four to twenty-eight, then twenty-six, then
twenty-four, thirty-four, finally to thirty-six.

And by virtue of the fact that the lungs,
which were initially clear, deteriorated first to
having anterior rhonchi, thenjust to rhonchi, which
would indicate to me probably diffuse,and then in
addition to that, crackles on the right side.

Q. Anything else?

A. No.

MR. SMITH. Could | hear the previous answer
back, please?

(Last answer read back by the reporter).

BY MR. CASTRO:

Q. Doctor, the respiratory rate remained stable
at least through two p.m. inthe afternoon, isthat
correct?

A. No, that is not correct.

Q. There was no Significant rise inthe
respiratory rate between nine-thirtya.m. and two
p.m.?

A. Well, initially it actually fell from thirty-
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two to twenty-four. As | mentioned, she was given a
narcotic, which is arespiratory depressant.

Q. lunderstandthat.

A. Sothat wouldbe expected to decrease her
respiratory rate. Her respiratoryrate actually
fluctuated, it went up to twenty-eight at ten-thirty
from twenty-four. And then it fell to twenty-six, and
twenty-four, then it began gradually going up,
beginning at twelve o’clock noon.

Q. Well, twelve o’clock noon, doctor, itwas
twenty-four?

A. Right, then twenty-six at one o’clock,
thirty-four at two o’clock, and thirty-six at three
o’clock, as | stated before.

Q. Doyou consider a change in respiratory
rate of twerrty-four to twenty-six significant?

A. ldowhen itisin continuum, asitisin
this case, where it is progressively going up each
hour.

If it was an isolated increase and then fall,
Iwouldnot.

Q. Well, inthis’case from eleven o’clock to
twelve o’clock it did fall down to twenty-four,
correct?

A. From twenty-six.

110

Q. Correct.

A. Correct. Butitdidn‘t continue that trend
to twenty-two and twenty, and if it had, | would have
considered that decrease also significant.

Q. Eleven-thirty, twenty-four, and twelve
o’clock, twenty-four, right?

A. | explained, | suspect that was due to the
fact she was given a narcotic, which is arespiratory
depressant.

Q. Prior to one o’clock, would you agree her
respiratory rate was not significant?

A. No, | think her respiratory rate is
significant. It would be insignificant if it was zero.
Her respiratory rate was elevated. Normal respiratory
rate is ten to twelve breaths per minute.

Q. Therewas no deterioration in her respiratory
rate betweenten o‘clock and one o’clock, would you
agree with that?

A. There was no increase or decrease between ten
o’clock and twelve o’clock.

Q. Okay. And inyour opinion, a change at
twelve o’clock from twenty-four, to twenty-six at one
o’clock, is a significant change?

A. ltiswhen we take into account that that is
the beginning of a progressive increase from twenty-
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four, to twenty-six, to thirty-four, to thirty-six.

Q. Okay. I'mnottalking retrospective,
doctor. You have got the benefit of looking at this
whole thing in retrospect.

A. Youareabsolutely correct. | have that
benefitand, yes, it is significant in retrospect.

Q. Nurses don't that have benefitor the doctors
treating this patient, correct?

A. No, but thisnurse also had a pulse oximeter
and a number of other things.

Q. | understand, but I'mtalking about
respiratory rate right now, doctor. Okay?

In prospective, looking at this patient, is
it your testimony the fact it changed from twenty-four
to twenty-six significant in a patient like this,
looking at the informationthat you have as of one
o’clock?

A. lbelieve that | answered that question.

Q. Well, you did it so retrospectivelybecause
you included what went on afterwards, and I'm asking
you now, don‘t use hindsight.

I'm asking you at one if a nurse got a
respiratory rate of twenty-six, as opposed to twenty-
four, which it had beenthe hour before, and then
twenty-four at eleven-thirty, in your opinionthat is
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a significant change?

A. Ifyouare giving me a hypothetical that
assumes that no change occurs after twenty-six, is a
change in respiratory rate of two beats per minute
going to be significant in that hypothetical, then ll
sayno, an increase of two breaths per minute with no
other changes followingthat isnot going to be
significant.

Q. Okay. And you don’'t know what the other
changes are until they occur, correct?

A. No, I do know.

Q. Well, you know because you have the benefit
of looking retrospectively, correct?

A. That’s correct.

Q. But people caring for this patientdon’t have
that luxury, though, do they?

A. Theydo now.

Q. Butthey didn‘t at the time?

A. lwouldn’t consider that a luxury of knowing
what is coming in the future.

However, | think a nurse caring for a patient
who has saturation in the seventies and eighties, and
then to say that they don’t know what the respiratory
rate is going to be one hour from now and, therefore,
they aren’tresponsible for caring for the patisnt
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appropriately, is ludicrous.

Q. Thatis not my question, doctor. People
caring for Brenda McGhee at the time didn‘t have the
luxury of knowingwhat was going to happeninthe
future, did they?

A. Well, they could have --yes, | think they
did, with saturation in the seventies, you could pretty
much predict what is going to happen.

Q. Byone o‘clock, the consultant had been
called into this case, is that correct?

A. Consultanthad been notified, not called in,
no.

Q. Whatis the difference?

A. The consultant did not arrive, | don’t
believe, at one o’clock.

Is thatyour understanding?

Q. Letme make sure we are on the same
wavelength.

What is your understanding of called in?
Does that mean arrived? Or contacted?

A. |believe that Taborahad requested a
consult, I thought it was before one o’clockbut
perhaps not -- not Tabora, Roth, excuse me.

Q. A consultant had been reached and orders
rendered prior to one o’clock, isthat correct?
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A. And orders received from the consultant?

Q. Yes.

A. Ineedtolook atthe order sheetto see
whether | agree with that or not.

MR. CASTRO: Do you have those handy, you
guys?

A. The consult to Dr. Banerji isnot timed,
unless that is a time, and | certainly can’t read it,
there is a check mark.

The next timed order from Dr. Banerji is at
two-fifty-five.

Q. Sowe don't know when Dr. Banerji actually
was spoken to initially, but we have orders from him at
two-fifty-five?

A. No. We can assume that at two-fifty-five Dr.
Banerji was contacted, because that is when he gave
orders.

The previous order was to consult Dr.
Banerji, and that was a telephone order from Dr.
Zucker. But it does not indicate that that, in fact,
occurred until two-fiity-five.
And we don‘t know when that order was given?
No, because there isnot atime.

When were rhonchi reported, doctor?
I’msorry? §

>0 > O
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Q. When didthe nurse make the note of rhonchi
inthe lungs?

A. Well, the recoveryroom nurse did it
following extubation. The ICU nurse noted anterior
rhonchi at ten-thirty in the morning.

Q. And then Ithink you indicated ifprogressed
to rhonchi in both lungs, as you understood itto be?

A. lassumed it was both lungs. Itjust states
rhonchi, and I think | said uniform rather thanjust
anterior.

Q. Okay. When did that take place?

A. Eleven-thirty, it isnoted at eleven-thirty.

(Recesstaken).
BY MR. CASTRO:

Q. Doctor, the various personsthat would have
been appropriate for the nurse to speak with inthe ICU
would have been the attending physician, or nursing
supervisor, or someone associated with the intensive
care unit?

A. Repeat the question, please.

Q. Sure. lthink you indicatedthat she
deviated in not contacting anyone — theappropriate
persons regarding the patient's conditionwhen a
patientwas inthe ICU under her care? That is a
general paraphrase of my question.

116

Iwant — | just wantto —my question is
the appropriate persons that she could have contacted
would include the attending physician, the — her
nursing supervisor, or the medical director of the ICU?

A. Thatwould generally be appropriate. They

may have in their protocol a different sequence of
individuals to contactand rules or policiesand
procedures for the intensive care unit, and | wouldn‘t
disagree with that if it deviated slightly from what |
had suggested.

But clearlyastandard of care would dictate
that the nurse should recognize that the patient’s
respiratory status was very precarious and that she was
in serious distress, and that was the case prior to the
time that the patient was intubated, which was at
approximatelythree-thirty, three-forty-five, itis
difficult to tell.

And standard of care would further dictate
that she contact an appropriate individual to institute
appropriate medical therapy.

Q. Havewe covered all of the opinions you have

regardingthe ICU care?

As far as the nurse, | mean, that is the
criticism you have regarding —the opinions you have
regardingthe nursing care inthe ICU, correct?
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A. Yes.

Q. You told me now the bases for that opinion,
correct?

A Yes.

Q. Doctor, can you state to reasonable degree of
medical certainty had the patient not been given the
narcotic, that the patient more likely than notwould
have survived?

A. | don’tbelieve that, given-- | don’t
believe that the narcotic Vistaril she received had any
effectwhatsoever on the eventual outcome of this case.

Q. Doctor, Iwant to talk to you now about Dr.
Tabora.

| assume you have certain opinions regarding
Dr. Tabora’s care?

A. Yes. -

Q. Do you have any opinions regarding deviations
from the standard of care by Dr. Taborawhile the
patientwas inthe operating room?

A. Potentially, yes. | believe that arapid
sequence induction, including cricoid pressure, was
indicated for induction of anesthesia in this patient.

If Dr. Tabora failed to properly execute a
rapid sequenceinduction, I believe that that would be
deviation from an acceptable standard of care.

118

Q. Okay. Otherthan the question of whether or
not cricoid pressure was applied, isthere anything you
have that suggests that his induction was
inappropriately performed?

A. Yes. Jerry McGhee’s deposition said he saw
Dr. Taboraapply a mask and administer anesthetic gases
prior toinsertion of the tracheal tube, and that would
be inappropriate.

Q. Why would that be inappropriate, assuming it
was actually done that way?

A. Because that is deviation from the way a
rapid sequence induction would be performed.

Q. Inyour opinion, did applying a mask and
administering anesthesia gases before insertion of an
ET tube, if it had occurred, cause Brenda McGheeto
die?

A. Itis possible that couldresult in
regurgitation of gastric contents, aspiration of same,
and ARDS secondaryto aspiration pneumonitis.

Q. Ifhedid not apply cricoid pressure and if
he applied a mask and administered anesthesia gases
prior to the Insertion of the ET tube, in your opinion
that would - that technique would be deviation from
the standard of care, correct?

A. Well, | don’t know I would callita
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technique, and I didn’t call it a technique.

Q. Those steps?

A. Butthat sequence would be a deviation from
the acceptable standard of care.

Q. Okay. The only way those —that sequence
would have caused or contributedto Brenda McGhee's
death is if, in fact, she developedaspiration
pneumonitis, is that correct?

A. The onlyway thatwould be what?

Q. Thatwould have caused or contributedto her
death is if, in fact, she did develop aspiration
pneumonitis?

A. Yes.

Q. Okay. kthere anythingthat can shed light
one way or another in the anesthesia recordregarding
the sequence of events?

A. No. Notthat I’'m aware of.

Q. Other than the sequence of inductionthatwe
have ‘talked about, the care by Dr. Taborainthe
operating room, in your opinion, met the standard of
care for an anesthesiologist?

A. lbelieve so.

Q. Doctor, somewhere in your notes ! notice a
referenceto hemodilutionwith regardto the intra-
operative hemoglobin hematocritthat was performed —
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strike that.

Do you recall —strike that.

Hemodilutioncan occur when there is an
infusion of fluids which might artificially drop a
hemoglobinlevel when a hemoglobin hematocritis taken,
isthat correct?

A. Itwould drop the hemoglobin concentration.

Q. The same amount of hemoglobin would be in the
blood, it is just that because of the infusion of fluid
the concentration appears lower, is that correct, or
the concentrationis lower?

A. Your statementis not accurate.

Q. Okay.

A. The same amount of hemoglobin would not
necessarily be in the blood.

Q. Okay. Why is that?

A. Well,you couldhave blood loss that would
decrease the amount of hemoglobin.

Q. I'm nottalking about blood loss, 'mjust
talking aboutthe infusion of fluid can artificially
lower the hemoglobinlevel, is that correct?

A. Itisnotan artificial lowering, itisa
real lowering of the concentration.

Q. Okay.

A. Notlevel.
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Q. Butthe concentration — strike that.

The amount of hemoglobin contained in the
body s still the same, it is just that the
concentration, because of infusion of fluid, is lower,
isthat correct?

A. Well, it depends on the hypothetical. If
your hypothetical is, number one, the hemoglobin amount
total stayed the same and you add more fluid, then the
concentration will decrease. That is not a medical --

Q. |understandthat.

A. -- concept, that is, you know, that is --
that would be just a common sense conclusion.

Q. Exactly. Sowhen we talk about hemodilution,
we are not necessarilytalking about a lower amount of
actual hemoglobinin the body simply because of
infusion of fluid, correct?

A. ldon’tthinkyour statement is accurate.

Q. What is inaccurate about it?

A. Well,yousaid when we are talking about it.

Q. Right.

A. Well, maybeyou shouldrepeat -- have the
question read back.’

Q. All f want to make sure I'mclear is that
when a patient gets infused fluid and you obtain a
hemoglobin hematocrit,the number you get, the
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concentrationwill be lower because of the increased
fluids that you have administered into the body, is
that correct?

A. Thatisn’t necessarilytrue because it
depends on the type of fluid that is administered and
italso dependsupon the amount of fluid administered.

Ifitis a crystalloid solution, that
contains no protein, itis entirely possible that the
majority of it will leave the vascular system, or that
itwill be urinated out. Asin this case, this patient
had a very high urinary output.

So that it may be that none ofthe fluid you
have given isretained in the vascular system and there
may be no change in the reading of the hemoglobin
concentration if there has been no blood loss.

Q. Canyou state to reasonable degree of medical
certaintythat there was no hemodilution effect in this
case as result of the fluids Brenda McGhee received
intraoperatively?

A. No, | can’t. | think there was hemodilution.

But | certainly think there was large blood
loss, as well, so they were both going on at the same
time.

Q. How = strike that.

One unit of blood will generally raisk the
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hemoglobin one point?

A. It depends. Depends upon the size of the
person.

Q. Okay. Ina patient —

A. Circulatingblood volume, alot of things.

Q. Ina patient such as Brenda McGhee, how much
rise in hemoglobinwould you expect one unit of blood
to cause?

A. Again, itwould depend upon a lot of things.

You say such as her, 30 that is somebodywho has acute
blood loss going on, fairly large urinary output,
massive infusion of clear fluids at the same time, you
couldn't make anyguess about what one unit of blood
would do to the hemoglobin hematocrit because of dl
these other compound variables occurringat the same
time.

Q. Would you expect two units of bloodto raise
the hemoglobinfrom four-point-seven to eight?

A In somebodywho is bleeding?

Q. Somebodywho is bleeding?

A. Isreceivinglarge amount of crystalloid
and urinatingat the same time and so on?

Q. Yes.

A. 1 would say that it would be possible, but it
isjust -- itis possible it would.
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Q. Would a patientwho is continuingto bleed,
would it be unlikely, although possible, that two units
of blood would raise the hemoglobin four-point-sevento
eight?

A. Itwould depend again on the size of the
patient, so it would be possible, because if the
patient is continuing to actively bleed when it is
four-point-seven, and there hasbeen alot of
crystalloid infused, then not only would the
crystalloid be being bled out, but also it would be
leaving the vascular system, so there would be a
relatively hemo concentration going on.

So I believe that is possible. | would not
-- itwould not lead me to believe it was an inaccurate
measure, if that iswhat you are getting at.

Q. You are saying it is possible and | agree.

Is it likely that two units of bloodin a
patientwhose hemoglobinis four-point-seven, in a
patient such as Brenda McGhee, who is continuing to
bleed, will raise their hemoglobinup to eight?

A. Itdepends on alot of other variables. It
is certainly a believable value, it is not something
that can be --you say, "Hey, that can't be accurate.”
I think it could be accurate.
MS. FOX: You are referringto the reading
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o eight?

A. I'm referring to the four-point-seven to
eight with hemo being transfused, with dll these --
these things going on, it is possible her hemoglobin
could go from four-point-seven to eight with no units
being added.

Q. Doctor, you indicated earlier that in your
opinion the increasing of oxygen from forty percentto
sixty percentinitially by Dr. Tabora after receiving
the ABG results was appropriate, is that correct?

A. ltwas appropriate. Itdidn't doanything
but it was appropriate.

Q. Doyou have any opinions regarding deviations
from the standard of care by Dr. Taborainthe recovery
room?

A. Yes!

Q. Canyou list for me what those are?

A. First, he removed the tracheal tube, and that
was inappropriate.

Second, he did not initiate appropriate
ventilator therapy, which would include applcation of
continuous positive airway pressure. To notapply that
therapy was a deviation from the acceptable standard of
care.

Third, he prematurely relinquished
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responsibility for the care of the patient to Dr.
Roth.

Q. Isthatit?

A. Thatiswhat | recall right now.

Well, let's add to it, followinghis removal

of the tracheal tube, he failedto reinsert it when he
recognizedthat she had ARDS or its equivalent, I don't
know how he defines ARDS, but he made that diagnosis
and he failed to treat her appropriately.

Q. After he extubatedthe patient, he ordered
arterial blood gas, is that correct?

A. Yes.

Q. And that would have been appropriate?

A. Yes,itisappropriate.

Q. Would you agree that anesthesiologists do not
needto order arterial blood gases before extubating
patients?

A. Yes. Notalways.

Q. lunderstand.

A. Notalways.

Q. Anesthesiologists oftentimes use clinical
assessment and judgment in deciding whether or not to
extubate a patient?

A. They often do, but never when the pulse
oximeter reading is fifty-nine percent to se&enty
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percent. Standard of care would dictate that not
occur.

Q. Sothe basis of your first criticism that he
removed inappropriately the ET tube is the pulse
oximeter reading?

MR. SIRACUSA: One of the bases.
BY MR. CASTRO:

Q. Right?

A. Repeatyour question, please.

Q. One of the bases for your criticism that he
removed inappropriately the —that he inappropriately
extubated the patient are the pulse oximetry readings
obtained prior to that extubation, would that be fair?

A. One of the bases, yes.

Q. Any other bases?

A. Well, he failed to do the appropriate testto
determine that the patient could safely be extubated.

Q. Whichare?

A" Well, auscultation of her lungs to make sure
that she had clear breath sounds.

Q. Did Brenda McGhee have clear breath sounds at
seven-thirty?

A. Well, one of the nurses reported she had
clear breath sounds, but the anesthesiologist did not
confirm that. She, in fact, did not have clear breath
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sounds following extubation.

Q. However, those breath sounds immediately
cleared up within fifteen minutes after that, didn't
they, doctor?

A. Mmm, | don't know that that is true.

Q. Isn't that what Nurse Kriho reported in her
report, doctor?

A, ldon't recall that. Thatis a possibility.

Q. Allright. Anything else that formsthe
basis of your opinion that =

A. Togo back toyour previous question.

Q. Sure.

A. T'll quote, "After extubation, patient has
coarse breath sounds on expiration in upper lung
lobes."

So | don't believe that she reports that the
lungs were clear after extubation.

Q. In forming criticisms of the care being
rendered, would the breath sounds being noted after
extubation be an important piece of information for
you?

After extubation?

Yes.

| can't -- can you repeat your question?
Yes, she better read that back.
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(Question read back by the reporter).

A. | suppose "important” isa relative term.

Yes, it has some importance.

Q. Okay. Going back to my question then, any
other basis for your first criticism, other than the
pulse oximetry readings and his failure to auscultate
the lungs to see if they were clear?

A. Well, in the face of the pulse oximeter
reading, failure to do ablood gas, because he assumed
that the pulse oximeter readings were inaccurate, and
soprior to pulling the tube he should have insured
that, in fact, she was not severely hypoxemic, and he
didn't do that.

Q. Whatisthe basis of your opinion that Dr.
Taborathought the pulse oximetry readings were
inaccurate?

A. His deposition testimony.

Could | goback to another question you asked
about the hemoglobin going from four-point-seven to
eight?

Q. Sure.

A. | believe that the basis for that was the
blood gas slip that had the hemoglobin reading of
eight. And the four-point-seven was read from the
laboratory culture counter. Those are two
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completely different devices.

The laboratoryreading had hematocrit
and hemoglobin differently, it went from four-point-
seven to seven-point-four when measured on the same
equipment, and not eight. Eightbeing blood gas
analyzer, which is a very inaccurate way to determine
blood gas concentration.

Soifwe put inyour hypothetical seven-point-
four instead of eight, then | think the answer is --
they are the same but even more plausible.

Q. Doctor,is it your understanding that Dr.

Tabora believed that the low PO2 might have been due to

the low hemoglobin and anemiathat the patient was
suffering from?
A. Thatismyimpression, yes.
Q. Okay. Inyour opinion,would that be at
least a reasonable belief on his part?
A. No. Thatisnotreasonable.
Whynot?
Because it isnot accurate,
What is the basis of that?
Standard physiologic principals.

>0 >0

Q. Canyou explain, doctor, why that would not
be a reasonable assumption?
A. Yes, because the pulse oximeter rea&ing
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doesn't depend upon hematocrit.

Q. I'mnottalking about pulse oximetry reading,
I'mtalking about the PO2 of forty-six that was
obtained by arterial blood gas?

A. Oh, okay. That also doesn't depend upon
hematocrit. -

Q. So inyour opinion the PO2 of forty-six was
notin any way relatedto the hemoglobin level the
patientwas suffering from?

A. No, and I didn't sayitwasn't inanyway
related, | said itwasn't due to that.

Q. Okay.

A. Anemia may have amild contributing part on
hypoxemia that, in fact, is the basis for the diagram
that is listed in Exhibit Number 3 that says, "Faxed
11/29/94."

In fact, that diagram explains why there can
be a slight decrease in arterial oxygen tension in the
face'of severe anemia, but there cannot be any
hypoxemia that is due solely to the anemia. There has
to be a contributing component from either ventilation
profusion mismatching, or right to leftintrapulmonary
shunting of the blood.

Q. Inthis case, itis your opinion that the
hypoxemiais evidenced bythe arterial blood gas
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results of eight-fifteen as result of adult respiratory
distress syndrome, isthat correct?

A. No, itwas theresult of right to left
intrapulmonary shunting of blood.

Q. Caused bywhat?

A. Right to left pulmonary shunting of blood was
caused by profusion of non-ventilated alveolar spaces,
which is characteristic of a patient with ARDS.

Q. Inyour opinion, was Dr. Tabora's
recommendation to give two more units of bloodinthe
recoveryroomappropriate?

A. Itwas okay,

Q. Doctor, can you state to reasonable degree of
medical certainty what Brenda McGhee's mortality rate
was at the time she presented to the recovery room?

A. Itismy opinion that the mortality rate that
one would predict for a patient such as Brenda McGhee
at the time that she hit the recovery room with a
saturation on the pulse oximeter of fifty-nine percent
would be, in part, dependent upon the type of therapy
that she received.

In other words, had she had appropriate
ventilator therapy instituted immediately, | believe
that her likelihood of survival in a reasonable
hospital with reasonable physicians and nurses caring
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for her would have been in the range of -- her survival
would have been predicted to be in the range of sixty
to ninety percent.

Q. What do you basethat opinion on, doctor?

A. My past experience.

Q. Anything else?

A. Readingthe medical literature, selective
medical literature.

Q. When you say selective medical literature,
you are talking about -

A. Not editorials written by people who
pontificate that in spite of modern therapy survival
rates have not changedand, therefore, nothing we have
done for twenty-fiveyears really makes any difference
in the overall prognosis or outcome of respiratory
failure,andthat issort of a summary of what some
people have stated.

Q. Canyou name any such authors, doctor?

MR. SIRACUSA: Pontificatingauthors? Or
others?
BY MU. CASTRO:

Q. Any pontificating editorials?

A. Not that would have verbatim stated what |
just stated.

Q. Ingeneral.
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A. But I know some people that have expressed
such thoughts in the literature.

Q. Canyou tell me -

A. Dr. Boneis one.

Q. You would put himinthat classification?

A. Ofwhat? Of having stated something of that
sort?

Q. Pontificator?

A. No, | did not say that. | said | stated that
he has made such editorial commentary in the past.

Q. Okay.

A. Ibelieve. | believe that Dr. John Weg
from Michiganhas probably stated that, WE G.

And Dr. Dantzker, DANTZ KER.

Q. Whereis he at?

A. | don't know where he is now. | believe he
maybe at the University of Texas in Houston but I'm
not sure.

Weg is in Michigan.

Soishbone now, I guess.

And some other people have stated similar
opinions.

Q. Would other selected literature suggest a

much lower survival rate for Brenda McGhee at the time

she hitthe recovery room? }
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A. Much lower than what?

Q. Than the sixty to ninety percentthat you
have indicated based on selected literature you are
relying on?

A. No, because that literature that | quoted,
and those people would insist upon having, for example,
x-ray evidence of ARDS, ausculatory changes in the
lung, which is missing.

So the only evidence that we have to go by is
one isolated pulse oximeter reading at the time she
arrives from the recoveryroom. And | doubt very much
whether Dr. Bone or anyone else would make a prognostic
judgment of survival less than fifty percent based on
one pulse oximeter reading, but perhaps they would.

Q. Letme rephrasethe question. Assuming
Brenda McGhee had, in fact, developed ARDS from DIC,
bythe time she arrives in the recovery roomwith a
pulse oximetry level at fifty-nine, would you agree
that there are other authorsin the literature who
would suggest a much lower survival rate than what
you've indicated?

A. Well, I would hope you could find one, so I’'m
sure that there are.

Theywould not, however, have any basis for
that in terms of the literature. | don’tthink.
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Q- What was her — strike that.

Did that mortality rate for Brenda McGhee
change, in your opinion, after she arrivedin the
recoveryroom?

MR. SIRACUSA: Yes, itwentto a hundred
percent when she died. What do you -

MR. CASTRO: Then he can say that and Tl
ask him when it changed.

A. lthink that the failure to institute
appropriate supportive therapy for her severe
respiratory failure for more than eight hours
significantiy changed her likelihood of survival.
BY MR. CASTRO:

Q. At four p.m. on April 6th, in your opinion,
what was her mortality rate?

A. lthink itwas more likely than not that she
would not survive as of four p.m. on that day.

Q. You don’t have any criticisms of the care
rendered after the consults were involvedin the care
at four o’clock on?

A. Myarea of expertise has been anesthesia,
critical care, especially as it deals with respiratory
failure, and | do not have any criticism of the
respiratory care that was delivered to her following
that.
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| have not been asked to render an opinion on
the anestheticmanagement or the diagnosis and
treatment of her ischemic colonand so on.

Q. So you have no opinions in that regard?

A. | have not been asked to express any opinions
in that regard and don’tintend to unless asked, and |
am sureyow’ll be notified ahead of time if I was asked
to do so.

Q. Your third criticism regarding Dr. Tabora
involvesthe relinquishing of the patient’s care to
Dr. Roth prematurely, do you recall that?

A. Yes, | recall that.

Q. Okay. Isityour understanding that Dr.
Tabora, at or around eight-thirty to eight-forty-five,
had made certain orders for administration of blood, is
that correct, ordered two units?

A. No, I don’t think so.

Q. Andthat Dr. -

A. lhave toreview it. | thinkhe —he had
told nurses to doit, and Roth countermanded the order.
Isthat the oneyou are referring t?

Q. That iswhat I'mtalking about.

A. Youweren’t referring to the first two LNits?

Q. No, I'm sorry, I'm talking about eight-thirty
or eight-forty-five Dr. Roth — Dr. Tabora made
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recommendationfor giving blood which Dr. Roth
countermanded?

A. Right, actually, I think he made the order, |
thought the nurse said she didn‘t write it down because
Roth countermanded it.

Q. All right. And at that period of time, it
was Dr. Tabora’s belief that he was primarily being
taken off the case, is that correct?

A. No, | —now, that is not Roth’s judgment.

The surgeon can’t remove an anesthesiologist from the
care of a patient in the recovery room where the
anesthesiologist has primary responsibility for the
care.

The fact that he countermanded the
anesthesiologist’s order for blood did not remove the
responsibility Tabora had to continue to care for his
patient until the patient’s care was taken overbyan
appropriate individual.

Q. Okay. When the patient istransferred to the
ICU, the attending surgeon would then be responsible
for either caring for that patient or obtaining
whatever necessary consultants that could provide
appropriate care?

A. |don’t disagree with that statement.

However, the patient shouldn’t be transferved from the
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recovery room until released by the anesthesiologist.

Q. Butonce released, that is when the attending
surgeon will take over, when the patient is in the ICU?

A. Correct, and that is my criticism of Tabora,
he released the patient prematurely, in my opinion.

Q. Doctor, patients such as Brenda McGhee often
go from OR straight to ICU without ever being recovered
in the recovery room, isthat correct?

A. SuchasBrenda McGhee?

Q. Yes.

A. | suppose in some hospitals that might be the
case. It certainlyhasn’tbeen the case inany
hospital where | have ever worked.

Q. You are not aware of critically ill patients
being directly sentto ICU from OR?

A. Well, of course she wasn’t recognized as
being critically ill when she went to the recovery
room.

Q. That is not my question, doctor.

A. Well, itwas your question.

Q. No. You are not aware of criticallyill
patients being sent directlyto the ICU from OR?

A. ldidn‘t state | wasn’t aware.

Q. That is my question, that iswhat I'm asking
you.
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A. Youasked if | wasn’t aware of it.

Q. lcan phrase itanyway | want, but my
question is aren’tyou aware that criticallyill
patients often go straightto ICU from OR?

A. Therecord will reflect | think he did not
ask it that way.

And the answer is, yes, | am aware of that.

Q. Sopatients such as Brenda McGhee can go
straight to ICU from OR,isn’t that correct?

A. Well --

MR. SIRACUSA What, appropriately?

BY MR. CASTRO:

Q. Appropriately.

MR. SIRACUSA: As opposed to physically?
BY MR. CASTRO:

Q. Because she’scriticallyill?

A. Butyoujust stated aminute ago you didn‘t
phrase it that way, that she was criticallyill,

Q. Thatiswhy —Idon‘tlike to reread
questions, that iswhy -- each question will be
different. If | startto repeat —

A. ltcertainlyis, even when you claim they are
the same.

Q. No, I'm asking different questions
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A. You are. Butyou are phrasing them as though
they are not different questions.

Q. Well, but I'masking different questions.
I‘mnot here to repeat things. So each question of
mine is different.

A. Iknowthat.

Q. Okay. Itwould be appropriate to send a
patient such as Brenda McGhee, who you believe to be
critically ill, straight from OR to ICU, isn’tthat
correct?

A. | don’tbelieve that Brenda McGhee was
recognized as being critically ill at this point in
time.

Q. Regardless of whether they recognize it, my
questionto you is it would be appropriate for a
patient such as Brenda McGhee, who is considered
critically ill, to be sent straight from OR to ICU?

A. Canbe -- regardless of whether she is
critically ill and then considered to be critically
ill.

Q. I'mtalking in general, a patient, I’'mnot
talk about Brenda McGhee directly.

A. Butyouare mixing--you are saying at one
point she’s not criticallyill, then you are sayingin
another she’s recognized to be criticallyill.
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Q. Letme getthe question outvery carefully.
Patients such as — whohave the condition —
strike that.
It would be appropriate to transfer
critically ill patients directly from OR to ICU?

A. Inwhichhospital?

Q. Inanyhospital?

A. No, not necessarily. Because the ICU nurses
are trained to take care of patients in the post-
operative period, and in many hospitals intensive care
units are not trained to take care of recovering
patients, patients recovering from an anesthetic,
whether they are critically ill or not.

Q. And the hospitals you have been affiliated
with through your years do not on occasion transfer
critically ill patients straight from OR to ICU?

A. Isthat a question? Or statement?

Q. Itwas aquestion.

A. 1don’tbelieve I stated that.

Q. That is why I'm asking you, doctor?

A. Ask it again, please.

MR. CASTRO: Read it back.
(Question read back by the reporter).

A. Well, hospitals don’t transfer patients. The

anesthesiologist does. §
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And I would say in every hospital that | have
been affiliated with, | have on occasion taken patients
directly from the operating room to the intensive care
unit.

However, not because they are critically ill
but because the nurses there would be appropriate to
take care of the patient that | was transferring.

On many occasions, | have taken critically
ill patients to the recoveryroom so I could continue
to take care of them while still in proximity of the
operatingroom.

Q. Dr. Tabora leftthe care of this patient
approximately fifteen or twenty minutes before the
patient was transferred to ICU?

A. ltisdifficult to say, because as | told you
before, the nurses indicate that the patient was
transferred variably from nine-thirty to ten o'clock in
the morning, and it isnot clear to me when Tabora
actually walked out of the unit.

We have recording of vital signs at nine-o-
fiveby the recoveryroom personnel, so | assume that
the patient was transferred sometime after nine-o-five
and before nine-thirty.

Q. I'mjustlooking, | thought somewhere itwas
notedthe patientwas transferred around nine-o-five or
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nine-ten that morningto ICU.
MR. SIRACUSA: Well, Ithink what the doctor
is referringto is the admit note atten a.m., so it
gets confusing.

A. Thenthere is vital sign recorded in ICU at
nine-thirty.

BY MR. CASTRO:

Q. The patientthen would have been, assuming
vital signs taken at nine-thirty in 1CU,patient would
at least have been in ICU at nine-thirty, according to
the record?

A. Accordingto the record.

Q. And assuming Dr. Tabora leftthe case at
around eight-forty-five, eight-thirty to eight-forty-
five, do you have an opinion whether or not leaving the
case thirty to forty-five minutes early caused or
contributed to Brenda McGhee's death?

A. Yes, | do, | think it did.

Q. Inwhat way, doctor?

A. Well, Dr. Tabora, by abandoning the patient
atthat point in time, which | think he did, failed to
initiate and maintain appropriate care for her
respiratory failure.

Q. Do you knowwhat care Dr. Tabora would have
provided had he remained on the case?
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MR. SIRACUSA: What care he would have? Or
should have?

BY MR. CASTRO.

Q. Would have.

A. Well, that is a hypothetical that is
difficultto answer because he didn't. And he didn't
render any particular care before he left.

So if one assumes he continued, he would have
continued the same lack of care after eight-thirty as
he did before, then there wouldn't have been any
difference in care.

The only thing that | can judge from his
deposition testimony is that he felt very stronglythat
more blood should be given, and that was the basis for
his leaving, because Dr. Roth wouldn't allow him to
givemore blood, he felt that he should == he had been
dismissed from the case and he should leave.

So l assumehad he had the authority and
power to do what he wanted to, he would have givenmore
blood.

Q. Okay. Do you have an opinion whether or not
the administration of blood inthis case of two units,
everything else being the same, would have prevented
Brenda McGhee from dying?

A. No, I don't think it would have. The
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additional two unitsyou are talking about?

Q. The additional two units.

A. ldon't believe it would have prevented her
from dying.

Q. Soinyour opinion would you agree that itis
more likelythan notthat even if Dr. Tabora had kept
himself on the case, that the outcome inthis case
would not have been any different?

A. lagreewiththat.

Q. Sothatthe failure to — thatthe premature
relinquishing of care by Dr. Tabora did not cause
Brenda McGhee to die, is that correct?

MR. SIRACUSA: Just with respectto the blood?

MR. CASTRO: No.

MR. SIRACUSA: Well, he's including the
ventilator —

MR. CASTRO: [Dr.Taboradidn't do that, and
Iwant to know =

A. Butthat is like sayingthat the fact that he
left --

MR. SIRACUSA: Yes?

A. --didn't have anything to do with her dying
because ifhe stayed he would have given inappropriate
care anyway. He would have given negligent care even
if he had stayed, so it didn't make any giffekence if
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he left. Sol guess I'll agree with that.
BY MU. CASTRO:

Q. Soall I'msaying is without knowing what Dr.
Taborawould have done had he stayed, it is speculation
and conjecture to say his premature relinquishing of
care caused or contributed to Brenda McGhee's death,
would that be fair?

A. | think his premature leaving did contribute
to the death because his premature leavingdid preclude
himfrom administering appropriate care.

Now, had he stayed and still not administered
appropriate care, then | would say his failure to
administer appropriate care contributedto her death.
But I'm not goingto agree that his leaving didn't
contribute to it because he wouldn't have given her
good care anyway.

Q. Any other opinions that you have regarding
deviations franthe standard of care by Dr. Tabora?

A | don't believe so.

Q. Have we covered all of the bases for that?

A. | believe so.

MU. CASTRO: That is all | have, doctor,
for now. |just want to read your notes.

(Deposition continues in Volume 2).

148

KANABAY & KANABAY COURT REPORTERS

Page 147 o Page 149



